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I. REPLY ARGUILIENTS 

A. INTRODUCTION 

T11c Arbitration Award, dated August 28, 2000, and filcd with the 

court on September 1 ,  2006, specifically states: 

Further, Plaintiff is entitled to reasonable attorney's 
fees regarding the wage and commission claim 
anal-ds, pursuant to RCW 49.48.030 and RCW 
49.52.070 

CP 12. In this appeal, there is no dispute tliat the arbitrator properly 

determined on August 28, 2006 that Ms. Marquez \vas statutorily entitlcd 

to her attorneys fees. Therefore, no further '.motion for an a\\ard of' 

attornel s fees" pursuant to PCLMAR 6.1 (c)( 1 ) was necessary. All tliat 

remained for Ms. Marquez to do was to subillit an attorney fee affidavit 

for tlie pulyose of detei-~iiining the alllolulr of her attoniey fee award, 

nhich she ultimately did 011 October 5 ,  2006. 

The respondent, Cascade Residential Design asserts, ho\vever, that 

Ms. Marquez should be denied her statutory right to attorneys fees because 

her attorney did not submit his attoilley fee affidavit to the arbitrator 

\\.ithi11 seven days of receiving the award. Cascade asserts that Ms. 

Marquez's appeal is frivolous based upon "the clarity of PCLMAR 6.1, 



MAR 7.1, , V I I I I I I ~ ~ I ~ ~ ~ I '  and hltrl/crl hlo~~.ss$." Respondent's Briel'at pp. 14 - 

15. Yet, none of the casc la\\ authority citcd by Cascadc interprets 

PCLMAR 0. l ( c ) ( l )  to deny attor~~eys fees to a party \vho an arbitrator 

dctermines is s / tr /~~tol . i /~ .  entitled to them. In addition, tlie proper 

application of PCLMAR (,.l(c) is far fi-om clear ~ ~ n d c r  the Facts in this 

casc. In any cLrent, the public policy behind tlic Icgislati\,e I - C ~ I I ~ I . C I I I C I I I I  

that successf~~l plaintiffs in wages cases be awarded their attorneys fees 

trumps tlic public policy behind the loclrl arbitration rule at issue. 

B. NONE OF THE CASES CITED BY RESPONDENT 
INTERPRET PCLMAR 6.l(c) TO DENY ATTORNEYS 
FEES TO A PARTY WHO AN ARBITRATOR 
DETERMINES IS STATUTORILY ENTITLED TO THEM 

1. Malted Mouse Is Factually Distinguishable and Does 
Not Discuss PCLMAR 6.l(c). 

Cascade relies heavily up011 Mlilted Mouse for its position on 

appeal. The facts in i2/lnlted Mouse, however, are easily distinguished. 

More importa~itly, tlie ~Vllilterl Moirse case does not even discuss 

PCLMAR 6.1 (c). Nor does Mlrltecl n/lozrse discuss the timeliiiess of an 

attorney fee affidavit submitted after an arbitrator has already detennined 

that a prevailing party in a lnalldatory arbitration is statutorily entitled to 

attorneys fees. 

' Sttr~tkrrllrt 1,. Br~r th .  73 Wn. App. 240. 868 P.2d 888 (1994). 
' ,Lliiltc~l .I.loit.se, 111c. 1.. Ste i l i l~~ec .  150 iI:n.2d 5 18. 79 P.3d 1 154 (2003). 



In X l~~l fc t l  hlolc,sc, tlic pre\ailins party in a mandatory arbitrat~on 

madc a t~mcly ~ i io t~on  for attorneys fees pursuant to tlie small claims 

statute, RCW 4.84.250. Unlike here, the arbitrator cleiiletl tlie pre\~ail~ng 

pxt!'s ~iiotion in an anicnded auard. explaining in a coier letter that tlie 

reason lie denied attorneys fees was based upon 111s oplnlon tliat tlie small 

claim statute \\as unco~istit~~tional. M(rlter1 Moi~.re 1,. Sferili~lefz, 150 

Wn.2d 5 18, 522-523, 79 P.3d 1 154 (2004). Tlie prevailing party 

subsequently requested a tl-la1 de ~ i o \ ~ o  and sought j~tdicial re\ ien solely of 

thc arbitrator's denial of attornel fees. M ~ ~ l f e d  Mouse, 150 Wn.2d at 523. 

The prekailing party, however, did not note tlie case for trial; seken 

n~ontlis later, he requested an order \.acating the amended anard and 

au  ardlng reasonable attorneys fees pursuant to RC W 7.04.160(4).' Tlie 

trial court denied tlie motion. 

The prevailing party then appealed. Tlie Court of Appeals 

seiersed holding tliat the arbitrator's sua sponte declaration that RCW 

4.84.250 is uliconstitutional was a manifest procedural error and that the 

trial court should ha1.e treated tlie pre\aililig party's request for a trial de 

no\ o as an extraordinarj writ challenging the arbitrator's refusal to folio\\ 

tlie la\\ . 1Vfl~llted Motrse, 150 Wn.2d at 524. Tlie Supreme Court reversed 

- 

-' RC\\' 7.@.160(4) sets fort11 the  grounds for vacating a n  arbitration a\val.d in a pri\.ate 
arbitration and has n o  appl icat io~l  to a manda tory  arbitration pursuant t o  Chapter 7.06 
RC\L7. 



tlic C'ourt 01' Appeals holding esscntiall! tliat preinailing partl's request for 

a p;u't~;ll tr~al tie no\o was ineffectiile. Altrllctl Molc~e, 150 Wn.2d at 534- 

535. 

In coniparing the facts In hf~rlreti Molwe w ~ t h  tlie facts here, i t  

sliould first be noted tliat, in hot11 cases, tlie prevailing party made a timely 

rcquest for attorneys fees. In A4trlteri A4olcse, tlie p l a~n t~ f f  requested 

attorneys fees four days after receiving tlie arbitration amard. Here, thc 

plaintiff requested attorneys fees in her arbitration brief submitted before 

tlic arbitration and (it tllc ur-hltt-ut~oll ~lself:  The critical rliffer.etice between 

the ti+ o cases is that, in M(0fecl hi'olrse, the arbitrator tleulerl the prei ailing 

partJ's request for attornejs fees pursuant to RCW 4.84.250; whereas 

here, tlie arbitrated found tliat Ms. Marquez nlns elltitled to ~rttornq$s fies 

pursua~it to RCW 49.48.030 and RCW 49.52.070. See CP 12. 

In hlcrlterl Mozlse, PCLMAR G.l(c) ii as not at issue because the 

prei ailing pasty timely requested attolneys fees pursuant to s i~bsec t~o~ i  ( 1 )  

and the arbitrator denied fees in an amended award pursuant to subsection 

(4). Notably, the Malted Mouse case did not eken discuss PCLMAR 

6.1 (c). There, the issue \\as \vl~ether a party could request a trial de 11ovo 

only of the portion of tlie arbitrator's decision deny~ng ail award of 

attolmeys fees to the prevailing party. Malted Mouse has 110 application 

here because (1) it did not involve the interpretation of PCLMAR 6.l(c), 



anci ( 2 )  Ms. Marcluez never sought a trial de noL.0 solely on tlie issue of 

attorneys I'ccs. 

2. The Perkins coie4 Case is Similarly Distinguishable and 
Does Not Discuss PCLMAR 6.l(c)' 

Like in Mrrltctl Mouse, tlie central issue in the Perklils C'o~c case 

\\as \i licthcr a party who arbitrates claims ~lndcr the malidatory arb~trat~on 

r~lles Iiiay request a trial de IIOVO of less tha~i all tlie issues that were 

arbitrated, \vhicli of course they may not. Here, lioue\,er, Ms. M a r q ~ ~ e z  

did not request a trial de ~ iovo  of less than all the issues arbitrated. Rather, 

she soi~ght to have the superior court determine the u1710~~1it of her attorney 

fee a\\ ard after timely requesting them fi-om the arbitrator, and after the 

arbitrator found that she was statutorily entitled to them. 

The Pet./cit~s Coie case does not discuss the tiilleliiless of a request 

for attorneys fees at or after an arbitration. It does not discuss a request by 

a preLailing plaintiff ill an arbitration that tlie co~4i.t rather thaii the 

arbitrator dete~~ii ine the crnzolrilt of the attorneys fees, m.lien the arbitrator 

has already determined that the plaintiff is statutorily entitled to them. 

' Pcrkiiia Coie lJ. IE'illicr~~ls, 84 \Vn. App. 733, 929 P.2d 12 15, ~ . c ~ . i e ~ c ,  driiieti, 132 MTn.2d 
1013, 940 P.2d 654 (1997). 
' Respondent also cites hil,er..s 1.. Fii.esitle, IIIC.., 133 Wn.2d 804. 937 P.2d 721 (1997) and 
!2'rn,ro11 1,. Legrrrskj.. 97 Wn. App. 375. 984 P.2d 117 (1999). but neither of these cases 
deal xith the ti~lieliness of a request for attorneys fees during or after a mandatory 
arbitration. and neither of the111 involve the interpretation of PCLMAR 6. l (c ) .  Therefore. 
neither of these cases are applicable here. 



Nor docs tlic IJc/./il/~.~ Cole case in~olvc  PCLMAR 6. I (c) or any analogous 

I - L I I C .  Therefore it  has no application to tlie hcts hcrc. 

3. In S~tzukalln, the Prevailing Defendant Was Not Entitled 
to Attorneys Fees Pursuant to RCW 4.84.250 and Did 
Not Request Them from the Arbitrator Under Any 
Theory 

In S/~~llktillri, tlie plaintiff noted tlie case for arbitration stating her 

claim was $35,000 or less. The defendant prevailed at the arbitration but 

did not seek attorneys fees from the arbitrator 011 ti11j. theory. S~ll~liiiilllr v. 

B ~ ~ I . I / I ,  73  Wn. App. 240, 868 P.2d 888 (1994). Neither party requested a 

trial de novo. Tllraee n1or7tl1s nSfet- tlie arbitrator filed his auard, tlie 

defendant obtained entry of j udgniel~t on the award ~vl1ich judgment 

awarded him S 125 in costs urrd 110 attor./~e~.s,fees. T ~ I ~ I I ,  or1e r71o11t11 lute/., 

tlie defendant moved for attorneys fees in superior court based on RCW 

4.84.185 and RCW 4.84.250-RCW 4.84.290. Although lieither party cited 

PCLMAR 6.1, tlie superior court denied attorneys fees concludiilg that the 

arbitrator 110 longer had jurisdictioii to colisider the attorney fee request, 

and coiicluding that it could not coilsider the merits of the defendant's 

lnotioil because it had not tried the case nor heard tlie testimony. 

The S~~izr/c~ill~i court concluded the defendants' claiill for attorneys 

fees under RCW 4.84.250 was without merit because the defendant was 

not a prevailing party as defined by RCW 4.84.270. The S~~l~ikcilla court 



concluded h a t  dcl'cndal~t's claim for attosneqs Sees based upon KCW 

4 . 8 3 . 1 ~ 5 "  \\,as barred by PCLMAR 0.1, although neither party cited this 

~ L I I C  to the s~~pcr io r  C O L I S ~ .  S / l~ l / l i ( / l l ~~ ,  73 Wn. App. at 242-243. 

Like Mr~ltell Mollse, the , ~ ' I ~ ~ ~ ~ ~ L I I I c I  case is easily distinguishable 011 

its fi~cts. Tliere, tlie prevailing defendant did not reqi~est attorneys fees at 

the asbitration itself or aftel-nrasds within the 7 days provided by PCLMAR 

6.1 (c)(I  ). Not only that, the defendant in S/ l l~ /k i~~l l (~  did not make his first 

recluest for fees until a month r!ffel' a judgment was entered oil the 

arbitration award, which was tllraee tnot~t l~s  after it was filed.' Here, in 

sharp contrast, Ms. Marquez made her request for fees to tlie arbitrator. irt 

the rr/.hit~.crtio~l itself: When she submitted her attorney fee affidavit to the 

court, it  was hefo1.e any judgment had been entered 011 the a~vard,  and it 

was coiisistellt with RCW 49.48.030, which specifically states: 

" Notabll.. pursuant to RCW 4.84.185, an axvard of  attoilleys fees is discretionary \vith the 
trial court. ~ ~ n l i k e  RCLI: 49.48.030. and RCW 49.52.070. which pro\.ides for a / i~r t~~(k t ro~y  
ana1.d of attorneys fees to a prevailing plaintiff in a \\.age case. 

- This n a s  a j~tdgilleiit that the defeildant h ~ m s e l f  p i o c u ~ e d  pursuant to MAR 6 3.  \ \ h ~ c h  
specificall) states, 

If \~.ithin 20 days after the award is filed 110 party has sought a trial de 
novo ~tilder rule 7.1, the prevailing party 011 notice as required by CR 
54(f)  shall present to the court a judgment 011 the award of  the 
arbitration for entry as the ,fillnl j~ln'glrrelit. A judgment so  entered is 
sub,ject to all provisions of  la\&. relating to j u d g ~ ~ ~ e n t s  ill ci\,il actions. 
but it is /lot sllhject to apl~ellnte l.e~'ir~c, (111(;1 it 1 1 1 r 1 ~ .  /lot he rtttaclletl or 
.set ct~itie escept 11~. a 1~1otio11 to \ . I ~ c ( I ~ P  l~ll(ic/. CR GO. 

M A R  6.3 (emphasis added). 



In  any action it1 which any person is successfi~l in 
t.ccovering judglnctit for \sages or salary owed to him, 
reasonable attorney's fccs, 111 ( I I I  r r ~ l ~ o r ~ ~ ~ r  to he 
r / c / c ~ ~ . ~ ~ ~ i ~ ~ c t l  /ys i l~e  caolll./, shall be assessed against said 
cniployer or former eliiployer. 

Based L I ~ O I I  tlie clear and plain language of tliis statute, it was reasonable 

for Ms. Marcluez to believe that her attorney fee affidavit slioi~ld be 

submitted to tlie court for determination of the ~ I I I I O ~ I I I ~  of the fees, once 

tlie arbitrator determined that she was statutorily entitled to them 

Because the facts in SI I I~I I~L~I I I I  are easily distinguishable, tliis case 

should not control the oiitcome here. In S~l~l~I~rl l lr ,  the prevailing 

del'endant's only potential basis for fees, RCW 4.84.1 85, Mras based upon 

a statute in \vhicli an award of fees would have bee11 tlisc~.etiorzn~;l~ with tlie 

arbitrator, ~vhereas, here the arbitrator was statutorily ~*ec/z{ir.ed to award 

fees to a pre\ ailing plaintiff. I11 S~i~r~ltrlla, tlie prevailing party did a 

recluest attonley fees at tlie arbitration, did request them \vitliin selren 

days of the arbitration, and then procured a final judgliieiit without 

requesting attomeys fees. Here, Ms. Marquez requested and was found to 

be entitled to attorneys fees in the initial arbitration award itself. She 

sought to have tlie court detellnilie only the nlilolr~t of fees based upon the 

plain language of RCW 4.84.030. 



4. The ~ r r r s l q ~  Case Is Factually Distinguishable and Does 
Not Discuss PC1,MAR 6.1 (c). 

In  T I - ~ I J ~ C ~ . ,  a YalL~rna County case, tlie arb~trator d~s~iiissed tlic 

plai~itil'l's brcacli of contract claim. but denied tlie defendant's claim Ior 

attorneys fees pursua~it to tlie fri\~olous claim statute, RCW 4.84.185. 

Neither party requested a trial de no\o.  Tmo months after tlie arbitrator's 

decision, the prevailing defendant niobed in superlor court for judgment 

on tlie arbitrator's amard and asked tlie court to amard attorne~ s fees iuider 

RCW 4.84.250 based upon an offer of settlement to tlie plaintiffs before 

tlie arbitration llearing. Trrtslej. 11. Stcrrlei., 69 Wn. App. 462, 849 P.2d 

1234 ( 1  993). The Trlislej- court concluded that the defendant \\as limited 

to judgment 011 tlie arbitration anard because tlie defendant did not r eq~~es t  

that the arbitrator award attoi-ney fees pursuant to RCW 4.84.250. 

Tl.uslej*. 69 Wii. App. at 464. 

Notably, there is no nlention in the Trzlslej' case of a Yakinla 

Coiunty local court rule analogous to PCLMAR 6.1 (c)(l ), and tlius, this 

case should lia\le no application here. Like the Mc~ltetl Mocrse and the 

Sllillkcrlla cases, tlie Tmslej, case is also easily distinguished on its facts. 

111 T~.usle~.,  the prevailing defendant never requested the arbitrator to 

anard fees pursuant to RCW 4.84.250. Here, on the other hand, Ms. 

- 

' T i ~ ~ r . s i ~ ~ ~  1.. Str~tlel., 69 W n .  App. 462. 549 P.2d 1234 (1993). 



M;u-cluez specifically recluested that the arbitrator award lies fees pursuant 

to RCU' 49.48.030 and RCh' 49.52.070, and, more importantly, tlie 

arbitrator found that she \\as cntitled to them. 

C'. PC1,MAR 6.l(c) LACKS CLARITY; CONSIDERATIONS 
O F  PUBLIC PO1,ICY REQUIRE THAT THE AMBIGUITY 
BE RESOLVED IN FAVOR O F  AN AWARD O F  
ATTORNEYS FEES T O  MS. MARQUEZ 

Cascade asserts that Ms. Marquez's appeal is fri\ olous based upon 

the '.cIarit\" of PCLMAR 6.1 (c). Based upon the factual circ~~mstances 

here, lio\\e\rer, tlie proper application of the r ~ ~ l e  is far fiom clear. In light 

of the a111big~1ity of PCLA4AR 6.l(c) and the competing public policies at 

stalce, the ambiguity should be resolved in favor of an award of attorneys 

fees to Ms. Marquez. 

Subsection ( 1 )  of the rules states that any "li~otion" for an a~vard of 

attolney fees must be submitted to tlie arbitrator within seven days of 

receipt of the award. It does not address the situation where the request 

for attorliey fees was made at the arbitration itself, and the arbitrator has 

already concluded in the initial award that the prevailing party is 

statutorily entitled to attorneys fees. In this circumstailces, a motion for an 

a\\ ard of attolmeys fees ivould be entirely superfluous. All that is required 

is that the prevailing party subillit an attoilley fee affidavit so that the 

~ l ~ i ~ o ~ l r ~ t  of the award can be determined. The local rule as rvell as the 



MARS are s~lent on wlictlicr an attorney fee affida~it  should be subniitted 

to thc court or tlie arb~trator. Tlic plain language of RCW 49.48.030 

makes the proper interpretation of PCLMAR 6.1 (c) even more ambiguous 

c\liere ~t states tliat the trlllolrllt of attorneys fees are to be determined 

fllc' c.Ol1l.f. 

Subscct~on (4) of PCLMAR 6. l (c)  states tliat if the arbitrator 

a\inrds fees. t l~e  arbitrator "shall" tiled an amended auard. Subsection (6) 

p ro~ides  tliat tlie time for appeal of the arbitrator's decision in an) case 

\\here attorneqs fees "have been timely requested" shall not start to run 

~ ~ n t i l  tlie senice and filing of tlie amended altard or the denial thereof. 

Here, there can be 110 d o ~ ~ b t  tliat attorneys fees were timely requested 

\\liere they were requested ut the n~bz t rc~ t~o i~ ,  which was prior to the 

expiration of the seven day deadline in s~~bsection (1  j. Thus, the time to 

appeal the arbitrator's decision could not begin to run until the filing of the 

amended a\\ ard. The arbitrator, lioive\ er, never filed an anlended a14 ard 

as required by subsection (4) of PCLMAR 6. I (c). Instead, the arbitrator 

effectively vacated his initial award when lie refused to deteimine the 

amoLuit of attorneys fees to whicli Ms. Marqi~ez was entitled. Because the 

arbitrator failed to coinply with PCLMAR 6.l(cj(4), and failed to co~iiply 

\I it11 tlie trial court's order. the trial court erred by ref~lsing to overrule the 

arbitrator's order dated October 30, 2006. 



Gi~ ,cn  the ambiguity of the loctrl mandatory arbitration rule, and 

tlic clear legislative intent behind RCW 49.48.030 and RCW 49.52.070, 

tliis Court sliould co~isider tlie competing pitblic policies at issue. Tlie 

legislati1.c intent behind RCM' 49.48.030 and RCW 49.52.070 is to ensure 

that employees wit11 small wages claims can afford to pirrsue them. Scc 

111tc1-11trtio1irrl Associlrtiori of Fi1.e Figlite~.~, Loccrl 46 I ) .  Citj. o f  E~le~.ett, 146 

Wn.2d 29, 42 P.3d 1265 (2002) (one of primary purposes of remedial 

statutes like RCW 49.48.030 is to allo~v employees to pnrsue claims e\.en 

t l iou~li  the aiiiount of reco\.ery may be small);0 Bi.tcl~clt 1,. I1ripel.o. 1 Wn. 

App. 678, 682, 463 P.2d 197 (1969) (purpose of RCW 49.52.070 in 

granting attonley fees was to prevent wroiigf~~l withholding of wages even 

if amount withheld is small). On the other halid, tlie purpose of tlie 

~iiandatory arbitration rules is to reduce coiigestioii in the courts and 

delays in ci~ril hearings. Mnltecl Mozlse, 150 Wn.2d at 526 (citing Nver-s v. 

Fir-esitle, Iric., 133 Wn.2d at 8 15. 

Here, the legislative intent behind RCW 49.48.030 and RCW 

39.52.070 will be thwarted if Ms. Marqi~ez is denied lier right to attorneys 

fees. Tlie fees she expended at the arbitratio11 and on tliis appeal will well 

exceed her recovery of $10,642.17 if she is not entitled to an award of lier 

" In the Fire  fighter:^ case, our supreme court concluded that interpreting Re\&' 
39.48.030 to include arbitration proceedings would not affect Washington's polic) 
fa\.oring arbitration. Fire Fightcr~.  150 Wn.2d at 50-5 1. 



attorneys kcs.  Instead of allo~\ Ing Ms. Marquez to pursue lies small but 

vdliti c la~m for \\ages, tlie superior court's decision \ \ i l l  ha\e created tlie 

situat~on ~rlicre Ms. Marcluez \itas required to spend more in attorneys fees 

than she as able to recover. 

On tlie other hand, tlie ~LII-posc of tlie mandatory arbitration rilles 

\\ 111  not be effected if tliis court interprets PCLMAR 6.1 (c) such that tlic 

trial court's judgment entered \\ithout an auard of attorne>s fees must be 

re\ ersed. The purpose of reducing congestion in the courts and the delay 

of c i ~  i l  cases has already been served by requiring tliis case be submitted 

to mandatory arbitration. There should be no question that the state 

legislati~e policy behind the attorney fee provisions in the wage statutes 

sliould trump the public policj beliind Pierce County's loccrl rule. To hold 

o t l i e r ~  ise, would be an extreme case of putting fonn over substance. See 

PI hns 1). Pnolzllo, 73 Wn. App. 393, 869 P.2d 427 (1994) (the cul-rent state 

of the la11 is to interpret rules and statutes to reach the substance of  

matters so that substance pre\ ails over form); Weeks 1). Cliief of Stcrte 

Prrr1.01, 96 Wn.2d 893, 896, 639 P.2d 732 (1982) (coui-t of appeals 

properly extended tlie time for filing a notice of appeal in order to serve 

the ends of justice and addressed the nlerits of tlie controversy, even 

though the tinlely notice of appeal was filed with the court of appeals 

rather than the superior court). 



11. CONCLUSION 

Bascd up011 thc Ibrcgoing, Ms. Marquez rcspectfi~lly rcqi~csts that 

t h ~ s  court re\erse tlic judgment of tlic t r~al  court and ~ t s  d c c ~ s ~ o n  r e f i ~ s ~ n g  

to  o\erturn Arbitrator Lindstrom's refi~sal to folio\\ the court's pre\ ioils 

order to determine the trnlozuIf of  attorneys fees. This case should be 

remanded to the arbitrator to determine the 11111011111 of fccs to which Ms. 

Marque;! is entitled. Once Arbitrator Lindstrom files an amended award, 

each party should then have 20 days to request a trial do no\o.  Pursuant to 

RCW 49.48.030 and RCW 49.52.070, Ms. Marquez should be a~varded 

her attorneys fees for having to bring this appeal. 

d 
DATED this /d day of June, 2007 

Attorneys for Appellant 
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