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C'OIIR71 O I  APP17AI,S. IIIVISION I 1  
O F  I I IF STATE Or M'ASI-IINGTON 

KOBljK l VI'TOUS. 

Appellant. 

\ S. 

THOMAS b.. A N D  JODY C. HARPER. 

Respondents. 

A. ASSIGNMENTS OF ERROR 

A < r iC~ni77ent of E I ' I ' o ~  .\i). I The trial court's finding that the 

defe~lda~it Jod! Harper mas not auare of the sun  eqed boundarq 

line \\as not supported b j  substantial e\ idence at trial.' 

Ar \igni7?ei71 of EI"I*OI* i\o 2 The trial court's finding that the 

plaintiff \ erballq represented and the parties agreed on a boundar! 

line mas not supported b~ substantial e\ idence at trial.' 

d 5 r[gni7z~'i?/ of Error \i) 3. The trial courts' locatio~i of a lien 

boimdarj line based t e s t i n ~ o n ~  as to the locatioii of a strand of 

' CP 22. Findings of Fact. No 5. "Neither the plaintiff nor the defendant's Mere 
a\+are of the su rve~ed  boundarq line betmeen the respective parcels of land " 
' CP 22. Findings of Fact. No 6. "Plaintiff.. told the Defendant that \&as; nhere 
the boundarq line is located." Finding of Fact. No 8. The Defendants agreed 
\\ ith the Pla~nt~fft l iat  the boundar) line mas at the location as represented 13) the 



l ~ b c d  \\ ire on thc ground and a concrete post \ \as not supported 

b! substantial el  idence at trial. ' 

. t \igr;ln~ct?i of Ei.i,oi. 10. 4. I he trial court's finding that the 

delkndants relied upon the representation of the Plaintiff in making 

impro\ernents \\as not supported b j  substantial e\,idence at t r i a ~ . ~  

.1\ \ i g r i r ~ ~ e ~ ~ /  o f  Ei.i.oi. ,I o 3 The trial court erred b) establishing a 

boundarq line betueen tlie parties' propert) based upon estoppel in 

.3 t \ ig /?i~~en/  o f  E1*i40r .\'0 6. Tlie trial court erred bq establishing a 

boundarq line b e t ~ e e n  tlie parties' propert) based upon an express 

I Al /r.icr/ /he ckfeneJant .Joel). Hcirl~er tettificcl that the p~li.chused lot 42 
c~cc.o~.c/ing t o  /he ~.ecor.dec/p/crt crnd 11 crt pr,o~qi~Jcd~~ ith cr copy of [he 

Plaintiff.. . Defendant's garden encroached be>ond the agreed boundar) line 
ti~rtlier onto the Plaintiffs parcel." 
' CP 22. Findings of Fact. No. 7. "the location of  the barbed wire and concrete 
marher \ \as  approuimatel!, tivent!, to t\fent>-ti\le feet from the surve\,ed 
boundarb line or up to a fir tree \iliiche\'er is closest to the suneyed  boundar>, 
line. Both parties agree that the fir tree mas located on plaintiffs parcel." 

CP 22.  Finding of Fact No.8, "In reliance on the representation. the 
Defendants made improvements in their backyard area up to and beyond the 
agreed boundar) line." 
' CP 22. Conclusion of Laiv. No 2 .  "The Defendant's have established the 
boundary line betneen the Plaintift~s and the Defendant's property based upon 
estoppel in pais." 

CP 22. Conclusion of  La\$. N o  3. .'The Defendant's hake established the 
boundar) line bet~veen the Plaintiffs and the Defendant's property based upon 
an express agreement." 



2 Tec111nor7j conflr~~teu' el\ to i t  he// 111. l r r / O 1 l s  \ L I / L /  /0 Me Herrl7er. 
r*eg~ir*dir7g I I ~ C  lo~er11o17 of therr. coruruon ho~indc~r~ E~,i~Ience fcriled to 
ect~ihlr $17 ihut 111' I'rioz~c coler~i~~lj LIC kno11 ledgee/ er / ~ ~ ~ r i ~ c z i I e i ~  hoz~nelc~r~ 
I I M C  The 1r.itr1 c olir4/ C I . I . ~ M ~ O ~ I \ ! ~  fozind ~ I I L I I  \/I* l > / 0 1 1 e  r~e/~r*eeented to . Z f c  
Herry,er. L / I I L /  the j)cri./ie\ ogr.eed to er c/?ecrfic houn~lur:~ lrne (-4 c \ignrlzen/ of 
Err,or .I o 2)  

3. E~ . i~ l en~*e  ( 1 5  to the e~~~ t l i c~ l  Ioc~rtion o f  el loore 11 il,e on the gi,ozind 
rlz~ll.ki1lg ci / ~ o z i ~ e I c ~ ~ ~  11 uc crnlhigliozis cine/ ~ ~ e q ~ ~ i r e c l  ,cj)eczil~ition. The 11 ire 
I I  crc noi c / ~ ~ l i g h /  or jised emu' cliscrppec~recl: ho~~'e~,er , .  the trier1 cozlrt 
es~erhlishcd cr e/rc~igh/ line ~ i n d  loccrtecl i/ tu'entjs to hlSentj. fhqe feet from cr 
\z/r.l,ej.ed line or. zp 1 0  cr fir. lree. (A c cignnient o f  Er.r.or. .\'o. 3) 

4 AWr Hury7cr I~c~clpr.e~~iozwlj ex/7ernded her. hucbwrd elnu' ericroctcl~eti 
LIJ?OM blr I ?t~z~r'pr'ope~"fj~/)~'io~~ lo ihe onlj con~~er-\ertion she hud 11 ith hinz. 
d lthocrgl? Ws. Horper. elairnc  he r.elied on Lllr~ fitour ' repree entution, A he 
c.vpcrr?tled her encrouchrnenl Oej~ond the cl~ii171ed Iine (A-ls.rignmenr of 
Err.or ,\h 4) 

5 There esicfc no findiring hj the tr.ier1 cozn.t theit _W<r. Hcrrper's reliance 
~ t u c  r.ecwonuble -14s. Hcrrper. posses sed rrctziul knoll ledge of  the szrrvej ed 
hotindcrrj line. ~t~hicl? 11 err not hell-d to Ioccife. The Hcirperc 1tSere not 
n~isled or indziced into il~proving zip to u line. For thene l.en,sons, clear 
cogent ernd con~~incing evide~~ce 6170' nof ,szpporf /he tr'ial court '5 
cor?cllirio~;l /l?cil A\fi. Jrifo~/s shozlld he e s f ~ v p e d  0 2 4 1  of legcrl title to u 
portion of hi)  1x.opertj9. 

6 The iricrl court!\ udjzistilient of cr ~zn"\.eyecl 1?(1zii~elur3. Iine hu5ed upon nn 
e.v~7re55 agreerlient hefilteen [he pcir'lies u'as erroneoz~s since there exi,rted 
MO e~17re5 r rn~~eling of the 171inds het~i~een 1und011~~er.c. -2.fi. li'fozis did not 
0 1 1 ' ~  the lund ut the tirlle o f  the conversation. E~>idence u3uc clecrr thut ilie 
line I I ' L I ~  r7e13er~~~er-i~~uner~fIj~ 117urked. und the Hulpers continzied their 
cspunsion bej und crnjl hoz~ncfuly~ onto the Vitozislpropei.tj~ 



R.  Y I A I I h4I:N I 01 1 I I I ;  C' ISI' 

1 lic contro\er\j in this case \~~rround{ tlie cncroacliment of an area 

,~ppro\imatcl! 20 feet b! a 120 lket Icngtli ol'common boundar! line. The 

Iiespondents. Jodq and I om I-larper oun I ot 42 of the Cedar Falls No. 2. 

Phase 3 S ~ l b d i ~  ision mliicli mas created and developed between I996 and 

IC)98. Ms. Harper acquired Lot 17 sometime in 1908.' She subsec~uentl> 

111arrii.d Ihomas Harper \+horn mas added to tlie title."he Haspers' Lot 

42 is located to the South of the Appellant, Robert Vitous' parcel. The 

Vitous parcel coiltains his residence on approuimatel! 20 acres." Robert 

Vitous gren up on the propert!. and inherited it froni hir mother on April 

28. 1999.'" 

Although Mr. Vitous Ilas resided on his propert) since 1934.'' he 

did not knou the location of tlie s u n  e j  ed soutliern boundary until hiring a 

srirl e! in 2004.'' Historicallj . the Vitous' parcel mas in a rural setting 

and abutted undel eloped propertjr to the South. Mr. Vitous recalled that 

sometin~e prior to \h orld War 11. the abutting landomner of approximatel! 

fort! acres to the South constructed a fence to contain l i \  estock." This 

RP page 90. line 19. 
8 RP page 90. line 14. 
' Ex 1. Ex  2. and E\ 3.  
I0  RP page 32.  line 34. 
I I RP page 2 2 ,  line 22 .  
11 RP page 36. lines 17 - 19. 
1; RP page 23. line 3 - 24. 



lkncc \\as ohlitcrated b! the C'olumbus I l a j  storm in 1962.14 Within a 

!car ol'tlic storm. hotli Vitou\' parents and thc neighbor to the south 

I ., loggcd their respecti1 c properties. T he fence \\as lie\ er reco~~structed. 

X4r Vitous cleared brush and rnoned an area six lo eight feet in nidtli in 

I h tlie southern portio~i of the propertj for a firebreak. When asked hon he 

deter~iiined  lier re to maintain. Mr. Vitous indicates. "Well. I just guessed 

at it."'- 

The Cedar Falls Subdi~  ision was perfor~ned nith three separate 

plats. tlic first pliase in 1993. second phase in 1994. and the third phase 

containing the Harper's lot 42 in 1996.18 During this time. Mr. Vitous 

rare1 1 isited tlie southern area of the propertj. as it is not 1 isible from the 

19 Vitous famil! home and one thousaiid feet away. B j  the time tlie 

d e ~  clopnieiit n a s  coli-zplete. the Vitous propertj nould share its southern 

boundas! uitll fifteen separate much smaller parcels."' 

In  1998. mhen Ms. Harper purchased Lot 42. the land was cleared 

and a residence had been constructed. The surrouliding landscapiilg \%-as 

not complete: the area abutting the Vitous propertj \\as le\.eled out it11 

I I  RP page 24. line 15 - 16. 
I KP page 25. lines 10- 18 
I' RP page 27. I~ne  I - 1 1. 
I - RP page 28. line14 
I $ E\.  2. notes 2. 3.  and 4. 
I '1 RP page 38. line 2 0 2 4  
711 
- E\  1 .  E \  2 



dirt a id  otlicr dchris." 'The huilder did not point out the corners of the lot 

9 7 

to Ms. 1larpw.--but told her "the propert! goes out so far."" Ms. Harper 

21 did not attenipt to locate tlie sur\e\ed boundas!. Ms. Harper bent on to 

pi~t in her a r d  and landscaping. Alier the qard \\as in, Ms. Harper met 

Mr. Vitoi~s \\liilc he nac mo\\il~g his l i r eb rea~ .~ '  Ms. klarper clainis that 

Mr. Vitous laid out a \%ire and pointed to a concrete post on tlie neighbor's 

propert! and said that \\as tlie propert:, line.'" B> August 1998. Mr. 

Vitous. concerned about the Harper's expansion onto his land. installed a 

'.Keep Out" sign in Ms. Harper's landscaping." 

In approuimatelj 2001. the Harpers extended their back deck from 

their home. and then put in a hot tub and patio.'"heir irloner bed area 

continued to expand into the Vitous area.'' Ms. Harper u a s  auare there 

\\as a ten-foot easement in tlie area3%nd understood at any given point 

she ma:, ha\ e to remove the iinpro1 ements in tlie easement area." 

In the spring or sillnines of 3003. Mr. Vitous informed Mr. Harper 

that he \+as ha\ ing trouble getting his mom er into the area he rnail~tained 

" RP page 90. line 7. 
7 7 

-- RP page 1 10. lines 2-5. 
7; - RP page 90. line 8. 
'' RP page 1 l I .  lines 10-1 6. 
7 i 

-- RP page 91. lines 12 -20.  
'%P page 9 1. lines 20 - 25. , - 
- RP page I 13. line 18 - 2 1: page 34. lines 7-9. 
'"P page 97. lines 3 1. Ex. 1 1. 
2') RP page 34. lines 2 1 - 24. 
;o RP 1 16. line 22. 



as a lircbrcal\ due to tlie I Iarpers' encroachments.;' h4r. Vitous then 

commissioned a proli.ssional el ol'lii\ propert! l i ~ ~ e s .  which was 

7 7 

recorded in hlag 2004." 1 lie sur\cj  disclosed the fill1 extent of tlie 

; 4 1-Iarper's encroaclin~ents. .plccording to tlie s~irle! or's testimon). there 

had been numerous pre-elisting suri e j  s ol'tlie sub.ject bo~uidarj line." 

blarkers had alread! been in place predating this control ers!. i 6 

In October of 2004. Mr. Vitous coninienced litigation against the 

Harpers to Quiet ~ i t l e . "  The Harpers ansuered and claimed the disputed 

propert! stating as affirmatil e defenses recognition and acquiescence as 

tiell as estoppel in pais.'" 

D. ARGUMENT 

1.  Standard of Review 

The standard for re\ iew ing factual findings b j  a Coui-t of Appeals 

is to determine if the trial court's factual findings are supported bq 

"substantial e l  idence." Srclte 1. Hciltlien. 122 U'n.2d. 109. 128-129. 857 

P.2d 270. 25 1 ( 1 993). Substantial evidence exists onlj if the record 

' ' RP 1 17. lines 3-6. 
" ?  

-'- R P  130. line 8. 20-23. 
? - ~ > 

Ex. 2. 
: 4 

. - Ex. 3. EL.  3. 
" R P  7. line 19. 

- - RP 12. line 24. 
C P  1 .  



cont,lin\ .'e\ idence in suflicic~it q i ~ a ~ ~ t i ~ ~ i i  to persuade a fair-niinded person 

ol'tlie truth ol'tlie dcclared premises." Rohinsoi7 1% Sufe~ i  clj Stoi-cc, lnc. . 

113 U n . 2 d  154. 157-158.776 P.2d676(1989).RA-1P2.5. 

In re\ ie\z ing legal issues such as estoppel or an express agrce~nent. 

this court should undertake the same inquir> as the trial court and make an 

independent determination by revieming the legal issue de no\ o. S'/cl/e 1% 

C'~r~~ip"el l .  125 M'n.2d 797. 888 P.2d. 1 185 (1995). 

2. Estoppel in Pais 

2.1 Elements of Estoppel 

Estoppel in Pais. or Estoppel bq conduct. was clarified bq the 1947 

case of Thon~rrt 13. H~rr-lcin. 27 Wn.2d 512. 178 P.2d 965 (1 947) and the 

1971 case of Burkej 1,. Buker. 6 Min.App. 243. 492 P.2d 563 (1971). 

Estoppel can be summarized by the following elements: 

(a) An admission. act or statement by one of two adjoining 

landom ners inconsistent u i t l ~  a claiin later asserted: 

(b) Action by the other part4 in reasonable reliance 011 the 

act. admission or statement: 



(C ) "l t i~j~~r)  It to the ITI )  ing part) if tlie first part) is allowed 

to repudiate his or her original position if favor of a claim 

later asserted. /lui.ke,. 6 Wn.App. at 244. 248. 

I he burden of'proof'tbr all ol'the above is high: Title to real property is a 

most ~a luable  right. mliich will not be disturbed b) estoppel unless tlie 

e\ idence is clear and con~incing. See Tho~n~i\.  27 Wn.2d at 5 18. 

2.2. Objection or Representation? 

In tlie boundar~ adjustment context. the case lam nlakes it clear 

that in order for a neighbor to be estopped out of real propert). he or she 

must make some kind of "representation" to tlie other neighbor mhich 

indicates the boundas) is where it is not: in other words. a representation 

that in~ll~ct. ,  or in~.i(e\ the neighbor to make inlprol ements o ~ e r  the true 

line. T j ~ c c  1, Gosu. 11 Wn. 2d 572. 119 P.2d 926 (1941). In general. the 

principle is that a person shall not be permitted to den) what he or she has 

once solemnlj acknou ledged. Leonurd 1,. iVcirhington En~ploj,err, lnc.. 77 

Wn.2d 271. 461 P.2d 170 (1969). citing H~lr111on 1'. H~llt.. 1 Wash. Terr. 

422 ( 1  874). 

Misunderstandings bet14 een neighbors and their boundary lines are 

common throughout case lam in M'ashington. In the 7'j ree case. one part!, 

alleged that a neighbor told them that their structure mas on the correct 



side ol'tlie line \\lien in lhct i t  Mas o\er.  But tlie neighbor indicated that 

lie told them the! \+ere building on his land. 7Plie other side then replied 

that tlic! \\ere 1x1) ing on stakes set b! their \ endor. Tlie Supreme Court 

lbund that n o  ~.cprcsentations induced the otlicr part) to locate their 

building \\here the) did: instcad tlie Court found some el  idence that tlie 

pa r t  fised tlie location oi'their building upon the representation of their 

lion-part) \ ender. 

In balancing tlie equities. tlie 0 . r . ~ ~  Court stated: "It is erj  

difficult to see ho\i one can get an equitj. in the land of another b) merel) 

building upon it." 5.1,ee. 11 Wti.2d at 580. Tlie Court \-\ent on to note tlie 

effect of the trial court's finding of estoppel n a s  to condemn a part!.'s strip 

of land for the private use of another. contrarj to tlie pro~~isions of tlie 

constitution relating to condenination. I17crth. ('on,I crrt. 1 . $ 16. (amend. 

9). 

In the present case. Ms. Harper testified that after pilrchasiiig tlie 

home. slie commenced landscaping activities in tlie northern portion of her 

propert) up to some trees and I egetation based upon her perception of tlie 

may the land \-\as laid.?" She testified that: 

I purchased the house from the builder. and he just told ilie 
that the back yard \+as - it rn as flattened out alreadj . but 
there \I as debris on it atid things. and he just said the 
property goes out so far, and it was prettj lekel ~vith Toni 

:O 
R P  1 12. lines 3-6. 21-25 



I'ainc's alreadq. and I c ~ c l  all the \\a) down to the other 
properties. as !oil see domn Cedar Falls. and I \.\as olca! 
M ill1 tliat. 40 

Shc \\as not concerned about the sur\e!ed boundaries at the t i n ~ e . ~ '  Ms. 

Harper did not ash for Mr. Vitous' permission to landscape in the area tliat 

incli~ded their common boundar! . 42 

It mas subsequent to some of the landscaping i~iil>ro\ ements in 

1998 that Ms. Harper had a single con\ ersation mith Mr. Vitous-a 

con\ ersation that sen  es as the basis for the trial court's ruling. Mr 

Vitous \+as morl<iiig on his firebreak at the time. Ms. Harper testified on 

direct esa~nination that Mr. Vitous: 

put this barbed uire fence. just laid it on the ground. and it 
mas kind ofjagged and. you knom. I mean. it wasn't 
straight, but it \\as. !ou k n o ~ j .  could kind tell where the 
line mas. And lie pointed o\.er to the post and he said this 
mas the property line. and I mas okaj \+it11 that.. . 4 -3 

Ms. Harper at times speaks to the barbwire as a fence although admits that 

she lie\ er sau a fence in the area.44 

Mr. Vitous' recollection of the conversation M-ith Ms. Harper was 

different. He did not recall an!' specific statements that he made to Ms. 

Harper. testif! iilg: "It's just casual. idle talk. I'm rul~iiilig In), tractor and 

40 R P  page 90. lines 5 - 1 1 .  
I I RP page 112. lines 12 - 13. 
42 R P  page 20 -2 i . 
I :  RP page 9 I .  line 20 - 25. 
" RP I 15. lines 114. 



m! mo\\cs."" Mr. Vitoi~s e\plaincd tliat he p ~ ~ t  in a concrete post in an 

area \+ hcsc hc tl~ought his Southeastern boundar! corner \\as because lie 

\+as concerned tliat the Harper's landscaping \+as continually getting 

4 (1 bigger. On cross examination. Mr. Vitous indicated tliat he did point 

out tlie uire to Ms. Harper as a boundarq. but the Harpers "...didn't 

belie\ e me. o t l i e r ~  ise the) 'd of staq ed on tlie otlxr side."" Soon after the 

con\ ersation. b) August 1998. Mr. Vitous placed tlie "keep out" sign in 

tlie niiddle of Ms. Harper's garden.'"t bas  not until tlie surve] norh \{as 

done in 2004. that Mr. Vitous realized that the Harpers had made 

additional expansion to tlieir backyard area such as installing their hot 

tub.'(' 

Mr. Vitous' one time reinarks to Ms. Harper do not amount to such 

a "solemn acltnowledgment" tliat is apparent in other estoppel cases. 

L c o ~ ~ c ~ ~ v J .  77 Wli. 2d at 80. Nor should it have induced Ms. Harper to 

make impro\ ement o\ er and beq ond the "lteep out" sign. It xvould be 

more probable that as in the T j w e  case, Mr. Vitous n a s  sirnplj ob-jecting 

to tlie Harper's location of landscaping and denionstrating that enough was 

i; RP page 3 1. lines 25. page 32. lines 1-5. 
4P RP 50. lines 1-3. 
4- RP page 5 I.  lines 17- 19. 
JS RP page 68. lines 6 -1 0. 
JL1 RP page 40. lines 3 - 13. 



cnougli. As such Mr. Vitous' remarks do not amount to a representation 

as to thc boundar!. I'lic trial court's finding of such is erroneous. 

2.3. Speculation as to actual Location of New Line 

l'hc trial court in this case mas presented uith the Harper's 

argument to depart from a pre-existing suri eled line and locate a 

boundar! line based up011 ei iclence of barbed wire ten~porarilj strung out 

011 tlie ground. The court noted in its closing remarks. ". . .a  piece of mire 

on the ground docsn't help me determine a boundar~ line at all. It's not 

tliere an! more. It ~casn't  secured."i0 Regardless of this comment. tlie trial 

court did establish a neii line as "approximatel! 20-25 feet from the 

suri e j  ed boundary line or up to a fir tree. uliichever is closest to the 

suri eq ed boundary line."" 

.4 it ell-defined boundar! must be established in boundarj disputes. 

For example. u hen courts anal! ze the alternatii~e iniplied boundarq 

agreement doctrine of niutual recognition and acquiescence. failure to 

proi e a i f  ell-defined line is fatal to the claim. Scot1 I,. Slcrter, 42 M'n.2d 

366. 369. 2 5 5  P.2d 377 (1953). Much of the case laif in M'ashington State 

x i  here boundaries 11ai e been established by estoppel. i ~ i v o l ~  e certain 

definite nionuineiits demarcating and defining line. See Thon1u5 1% ihr l in ,  

"' R P  page 160. line 1 1 - 13. 



27 M'n.3cl 5 12 ( 1947) ( a n  old iL-nce linc): D I I I . ~ ~  1' l3~1kc1. 6 U'~i.App. 243 

( 107 1 ) (so\\ ol' ~ S C C S  alo~ig badminton court). 1 he T / I O I ~ I U ~  court noted 

occupation to a "certain linc" as \\ell. T ~ ~ T I I L I \ .  27 Wn.2d at 518. 

J'hc coincidence betneen the distance \\here the I-Iarpers and their 

itness chose to locate tlie \\ire from the surbej ed measurement of their 

encroachment mas conve~iient and self-sen ing. Mr. Vitous' trial exhibit 

slio\bs tlie eutent of la~idscaping to be 25.3 1 feet north oi'the surveqed 

line." This Mas relied upon bq tlie Harper defense and no other poilit of 

reference or nieasurenie~it \+as ~iiade available by the Harpers. Ms. 

Ilarper \\as aslied to ~iiark on the exhibit uliere slie belie\ ed the barbwire 

Lvas located. She testified. .'M1ell. it's kind of hard to tell. but it b a s  kind 

of like that."'5' U'lien asked about the concrete post distance from the 

sunrey line. Ms. Harper concluded. .'It was rough-about 20. 25 feet."" 

She also indicated tlie barbn ire n a s  about 20-25 feet from the surlreq- 

line.i' 

The Harpers called their neighbor from the adjacent lot in tlie plat 

\\ho111 had discussed tlie boundarj location with them. When asked about 

the barbed \\ires location. he indicated. '-1 hate to guess. I mean.. . I  

'' CP 22. Finding of Fact No. 7 
<^  
- -  Ex 3. -. , RP Page 94. lines 22-23, 
54 RP Page 93. line 2. 
'' RP Page 93. lines 12-14. 



. .5( ,  r - 
couldn't reall! tell J 011. cxactlj . 1 he neighbor estimated that a concrete 

pos~. located cast of the I Iarpel-s Lot along Mr. Vitous' and the neighbor's 

castcsn boi~ndaries \bas approximatel! 20-25 i'eet from mhere the survey 

masl,er is toda!. ho\+e\'er the post was rcriio\ ed before the survey was 

In departing from the preexisting sur\,eyed linc. the trial court m,as 

forced to arbitral-ill establish a line and in so doing. fashioned a straight 

line parallel to the sur\ eqed line. The e\ idelice did not support this 

finding. E\ en Ms. Harper testified that the mire '?just laid it on the ground. 

and it mas kind ofjagged and. 4ou knou. I mean. it \xas~l't straight. but it 

mas. !ou linom. could kind tell \?here the line ~ v a s . " ' ~  On cross- 

examination, Ms. Harper testified: 

Q: (BJ Mr. Freq) And. so. you testified that this barbed wire 
u as not straight? 

A: Right. it's not. It uasn't straight. 
Q: (referring to exhibit) But here. q ou've d r a ~ n  it straight? 
A: Well. barbed mire - it mas a used barbed mire. it was rustq . 

and there's no u ay q ou can. J ou know. straighten it. It's 
~ u r \ ~ y  barbed wire. it mas old. 

Q: It n as laq ing on the ground? 
A: It mas laqing on the ground, in the dirt. 
Q: Did it go into the dirt. disappear. and come back up? 
A: No. it mas just - he laid it just jaggedy (sic).'" 

56 
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I'licrc \t as no p h ~  sical c\ idelice prescntcd as to tlie measured 

distance ol'thc nirc from the linc. since as 145 .  Harpers explained. tlie mire 

disappea~cd.'"~' Mt;. Harper c\precsed concern ahoilt tlie danger the wire 

6 l posed to hcr qoung children \\honi played in tlie area but she did not 

I'nom hon Iotig tlie n ire Mas there after her one con\ ersation ui th  Mr. 

~ i tous ." '  Her li~~shand. Mr. Harper tcslified tliat his recollection mas that 

tlie \lire could ha\ e been there at least three I\ eeks or four ueeks"' 

although he n a s  not a part) to the one con\ ersation betu een Mr. Vitous 

and Ms. ~ a r p e r . ~ "  

The court had to guess to locate a neu line. b j  speculatilig on 

distalices and ultiinatelj decided to create a stsaight line \lit11 unrebutted 

e l  idence to the contrarj . This decision is not supported b j  the high 

burden of proof on the Harpers. "It requires 1 ery clear. cogent. and 

con1 illci~ig evidence is required to estop an oulier out of legal title to real 

propertj ." 0 we. 1 1 M7n.2d at 578. 

2.4. Harper Did Not Change Position or Rely on Vitous 

Estoppel case la\\ suggests tliat someone in the Harpers' position 

must be n~isled or deceil ed bq the ob-jectil e manifestatio~is of Mr. Vitous 

60 RP page 101. line I 1  -12. 
(7 I RP page 92. lines 2 - 6. 
"' RP page 10 1 .  line 1 1 - 13. 
6: RP 128. lines 1-23. 
64 RP 127. line 20. 



into bclic\ in2 that \lie coiilcl mal\e changes nithout his ob-jection. Bzn.kcj>. 

6 M'n.lZp~' at 248. As discussed in detail belo\\. Ms. Harper purchased 

1 ot 42 and \ \as not concerned \\it11 its boundaries."' She instituted 

landscaping based Lipon the holiiebuilder's remarks and her perception of 

the la! of tlie lalid and brush."" Her one con\ ersation it11 Mr. Vitous 

came subsequent to lies encroachment upon his propert!. Hypotlieticallq. 

had tlie parties ne\ er met. the Harpers ~ o u l d  ha\ e continued in tlie 

eupansion and de\ elopment of tlieir 4 ard based on the perception of tlie 

land. The installation of a deck and hot tub closer to tlieir residence some 

4 ears later \\ ould ha\ e resulted since neither cared to measure out the 

distances prescribed for their lot oil the plat. 

The Harpers failed to demonstrate a change ill  position after Ms. 

Harper's con\,ersation with Mr. Vitous. This conles in contrast to so many 

of the estoppel cases M here impro\ernents are substantial. See Tliou71nc I, 

HLII./NM, 5 ~ ~ I . L I  (garage built on line). -bfug~n,t 1. Ficrle. 3 5 Wn.App. 264. 

666 P.2d 386 (1  983) (cabin. structures. retaining wall). Case lam requires 

ill-jurq if Mr. Vitous is allolhed to repudiate Iiis position: homever. the 

impro\ emelits made b j  tlie Harpers Mere not of a permanent nature as 

required. Roj 1. C'zrnriingliam. 46 Wn.App 409. 73 1 P.2d 526 (1 986). re\ . 

den. 108 Th711.2d 10 18 ( 1  986). Ms. Harper acl<non ledged at an) point in 

05 RP Page I 12. lines 12-13. 



time. she belie\ cd she could be forced to remoi e the landscaping because 

an i~ndcrl! ing casement existed along tlie course of her boundarq. 6 7 

2.4. No Finding of Reasonable Reliance Fatal to Harper's Claim 

Although ele~iie~its of a statement or act inconsistent uith a claiin 

after\iards asserted. action b! the other part! on thc rail11 ol'such 

statement. and in.jur! are necessary to establish estoppel. theq are not 

necessarilq alone sufficient. "Absent fraud or misrepresentation. only 

those iilio hale  reasonablq relied L I ~ O I I  the act or representation may raise 

ail estoppel. Further. the part! claiming estoppel must 1iai.e beell niisled 

b! the representation made." Bzirkcj). 6 b7il.App. at 248. citing Leonard 1, 

h f i ~ s h i ~ g f o ? ~  En~p/o j ' er~ .  I ~ c .  77 Wn 2d 271. 461 P.2d 538 (1 969). and Den 

4dc1 Y Bl~ltrmun. 57 Min.2d 337. 357 P.2d 159 (1 960). 

Critical to the anal!-sis in tlie present case is the court's finding that 

the parties' sur\,e! ed conimon boundas! mas not hard to locate." So 

n hen focusing on reliance. this Court should examine the reasonableness 

of reliance and the right to rely on tlie object i~ e manifestations of the other 

part!. I11 the Leon~wd case. an emploq ee had relied on a draft emploqee 

"" RP Page I I I. 
6- RP page 1 17. lines 3-6.  
h 8 CP 22. Finding of  Fact No. 9. "The surveyed boundary line \\.as not hard to find. The 
Plaintiffs South East corner had been established long ago. and referred to in Inany 
pre\/ious suI.ve! s of  record." 



co~itsit~i~tio~i plan. \iliicli \ jas  subsec~uentl~ modilied \\hen finalized. The 

cmplo! cc disclaimed e\ er recci~ ing a cop) of tlie final plan. although 

conceded tliat a cop! mas a\ ailable for his scrutinq at an] time. Leoncr1.d. 

77 M'n.2d at 276. 1 .11~  ('oust mandated that in order to create an estoppel. 

i t  is necessar! to prove tliat: 

tlie part! claiming to ha\ e been influenced bl tlie co~lduct 
or the declarations ol'anotlier to his i~i.jur> Mas himsclf not 
onl) destitute of I<no\\ ledge of tlie state of facts. but mas 
also destitute of any coil\ enient and available iiieans of 
acquiring such kiiomledge: and that mhere the facts are 
ltnom n to both parties. or both have the saine means of 
ascertaining the truth. there can be 110 estoppel. 

Leo~cnzr'. 77 Mrn.2d at 280. citing 1 1  A4n2. & Eng Encj-. Lull, (2d Ed.) p. 

434. See also Gcoghegun 1, Devei.. 30 Wn.2d 877. 194 P.2d 397 (1 969). 

Similarlq. Estoppel does not appl! in this case because the Harpers 

had the means and abilit! to deterriline u-here their surveq ed bouildaries 

\\ere at an] time: theq mere not hard to f i n d . " ~ o r e o v e r .  contrarj to the 

trial court's finding tliat Ms. Harper mas not amare of tlie survej ed 

boundarj . the ulldisputed e\ idence u as that the Ms. Harper purchased Lot 

42. knouing it mas a portion the Cedar Falls 2 Phase 3 ~ubdi \ , i s ion . '~  She 

kneu she onned a specific lot 42 out of the subdi~ision." In fact tlie plat 

" CP Finding of Fact No. 9. 
-0 RP Page l 10. iines 15-1 7. 
- 1  R P  Page l 10. lines 1 8-20. 



map S I I O L L S  hot11 precise di5tances and bearings for lot 42.7' Ms. Harper 

\\as cros\-e\amined conccr~iing tlie subject: 

Q: You I\~ie\\ that Lot 42 meant this area on this map? 
A: Right. ol\a!. 
Q: You had that \L ith 5 our title insurance package? 
A: Probabl!. 
Q: And from this - this map, ~ o u  could see clearl! sevcnt! 
point three nine feeti? 
A: I didn't look at those. 
Q: You didn't lool~ at the - 
A: \'ell. I mean. a single mother. n h j  ~ ~ o u l d  I go and look 
and go - I'm going to measure each thing out? I did not do 
tliat. 
Q: You j ust ment ahead and put in the la\< n based on the 
ma! it looked? 
A: \'ell. the \\ a\ that it \\as ineasured up to Ton1 Paine and 
the people donn  the road. yes. 
Q: ,4nd \\hat measureinents kvere those? 
A: Just butted up to Tom Paine's. and it m as -- the n a y  that 
it mas domil the Cedar Falls. It mas the same -- 

The trial court's decision relvarded Ms. Harper's ignorance and lack of 

diligel~ce concerning the location of her true boundary. From the above 

testimon!. it can be concluded that Ms. Harper had actual and constructi\~e 

notice of the recorded and survejed plat. See k'end~ick 1% Dcrvi.5. 75 

The court's decision unfairly shifted the burden to Mr. Vitous to 

establish tlie boundar) for Ms. Harper's landscaping. e\.en though she was 

tlie part! malting improvements on the land she knem to be surveqed. It 

mould not be reasonable to re14 on a i~eiglibor's statement in light of the 

-? 

- Ex. I .  



aboxc. Intcrcstingl!. tlic trial court failed to note that at the time Ms. 

t larper claims to hax e been shoun the bo~mdar! bq Mr. Vitous in 1998. lie 

did not oxxn the propert): lie inherited it in April 1999." Such an absence 

of reasonableness. \4 ith no specific finding of reasonable reliance on tlie 

part of Ms. I-Iarper should be fatal to tlic claim of estoppel. 

3. Express Agreement 

3.1. Theoq Not Pled b j  Harpers 

The final argument in Appellant's brief is to the trial court's legal 

conclusion that the Harpers ha\ e established the boundar) line based upon 

an express agreement." The Harpers did not plead this theorq as a 

- - 
counter claim or as an affirmatix e defense. I' Affirmative defenses that are 

not properl! pled are deemed naihed. DeIbzu~g 1. C'rnes L / d .  100 

W : I . A ~ ~ .  885. 1 P.3d 587  (2000). The record does not indicate that the 

Harpers mox ed to amend their pleadings to include tlie theory. nor was 

there a finding b) the trial court that the Harpers' pleadings \+ere deemed 

amended to conforln to the ex idence. The Harpers mere alloxxed to argue 

for an express agreement. and both sides argued the tlieorq on summation. 

-- 
RP page 32. line 24. 

-J CP 22. Conclusion of L ~ M  No. 3. 
- 5  CP 5.  



3.2. Elen~ents of Express Agreement 

flic elemcnts of a boundar~ adjustment made bq an express 

agreement ha\ e been established as Sol lo~~s :  

(a )  7 here nlust be either a bona fide dispute betti een t~ o propest! 
o ~ n e s s  as to \+here their conimon boundas! lies upon the ground or else 
both parties i ~ i i i ~ t  be iincertain as to the triie location of such boundarq: 

(b)  the owners must arrive at an express nieeting of the minds to 
permanentl! resol\,e the dispute or uncertaint! b~ recogni~ing a definite 
and specific line as the true and unconditional location of'the boiindar! : 

(c)  tlleq must in some fashion pliqsicall~ designate that permanent 
boundarq determination on the ground; and 

(d) tlieq  nus st take possession of their propert) bq such occupancq 
or improl enients as mould reasonabl! gi\ e constructit e notice of the 
locatiorl of such boundarq to their successors in interest: 

3.3. No Uncertainty or Bona Fide Dispute between Owners 

As argued above. contrarq to the court's finding. Ms. Harper had 

actual kno\-~ ledge that her Lot 42 had been surl e l  ed and the corners were 

not hard to find. She had the precise dimensio~ls and bearings of her Lot 

42 alailable at all times during this cont ro-~-ers~ . '~  The onlj- reason that 

the Harpers ~vould be uncertain as to the location of their boundary was 

that they failed to examine their deed. accompanqing plat map or make 

anj- attempt to locate its corners. V'hen asked if she el-er attempted to 

locate her Northwest corner (uhic l~  ~vould abut Vitous' propert)). Ms. 

Harper ansuered. "No.. . Hun-1111. Like I said it drops off damn there. 



Just liltc 13ob said. ul i j  m o ~ ~ l d  jou  ant to go d o \ ~ ~ i  to the drop-off 

7 -  
area'!" Such v,ould not ha\ e bee11 bo~ia iide ~~ncertaintj  . rather. b j  not 

I~)cating her boundarj : h4c. Harper \\as free to assume her bach J ard \ j  as 

mi~cli larger Illan i t  actuallj mas. LTncertai~itj. to tlie evtent "to marrant the 

calling of a sur\ejor" is required. K o \ c ~  I *  f+ ' l c /~*h~ i - .  83 Wn. 623. 628. 145 

P. 989 (1915). 

Mr. Vitous. on the other hand. inlicrited his parcel that mas not part 

of the Cedar Falls plat. As discussed abo\ e. it \\as not until the Harpers' 

expansion started blocking his nio\\er. that hlr. Vitous' uncertaintj 

\farranted calling for a sun  e j  or. This mas done in 2004. 

This is not a case \\ ith e\ idence of a bona-fide dispute betmeen 

landonners. The testinionj mas that Ms. Harper met Mr. Vitous. tliej liad 

some discussion of a line. and Ms. Harper. "\\as okaj ni th  that7""irlst as 

she liad been \\hen the builder indicated to her that tlie propertj went out 

so far." h4s. Harper arid Mr. Vitous did not discuss the line again. e l  en 

after Mr. Vitous came into o\\nership of the parcel. There exist no bona 

fide dispute or uncertaintj "betmeen propertj ouners" so tlie theorj 

should fail. See , J o ~ M ~ ~ o M .  2 \h71i.App. at 457. 

- (1 
-7  
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3.4. N o  Express Agreement w ith Physical R.lonumentation 

Thc requirement for some elpress meeting of tlie minds ~ i t h  the 

intent to permancntlq locate. or fore\ er resol\ e the dispute or uncel-taintj 

is not present. I t  \\as ulidisputed that Mr. Vitoils placed a "keep out" sign 

inside the 1larpe1-5' landscaping sollietime :~!'ter their meeting. The \\ire 

referenced in tlieir con\ ersation soon disappcarcd. The .Jol~rl\lon court 

i~idicated that neighbors must "pliqsicall~ designate" tlieir agreed line on  

the ground." .JOI?MSIOM, 3 \h'~i.App. at 457. The trial coiurt's finding \\as 

that tlie Harpers iiiade impso\ en~ents in their bachj ard area up to and 

bejrond the agreed boundarj line.") ~11el-e existed no fence or other 

monumelitation to clearlj lnark an) line. In fact. the Harper's garden 

encroached beyond an! agreed boundarq f~irther onto Mr. Vitous' parcel.8' 

,4notlier distinction b j  the Johnston case \\as that the Court did not 

adjust the boundarj based upon an express agreement because the agreed 

line Mas marked onlj at one end b j  a large piece of concrete. The Court 

nrites. "to mark one point onl! on a line is to not mark it at all." .Johnston, 

2 \hlli.App. at 459. The trial court in the present case references a 

concrete post located on a neighbor's propert!, and a 1% ire. 14 hich n as on14 

-9 RP page 8 - 1 I .  
8u C P  22. Finding of Fact No. 8. 
7 I C P  22. Findlng of Fact No. 8. 



temporaril! placed. Such e\ idence does not nieet tlie criteria for an 

ekprcss agreement. 

I he Di\lision I1  appellate decision in Pioti-011 5ki 1% P~li"k5. 39 

Wn.App. 37. 691 P.2cl 591 (1984) indicates that the line agreed upon must 

not onl! be pli! sicall! designated on the ground. but ' l b ~  the erection of a 

structure capable of e\ ol'ing inquire as to its significance." Pioti.o~tt,ki, 39 

Wn.App. at 43 and 46. Certainl~ no structure existed sufticient to raise 

inquir! notice of tlie location of the line. 

Finall!. tlie trial court's decision to find an agreed line and an 

express agreement is not marranted giLe11 that Mr. Vitous did not hold 

legal title to an j  of the pro pert^ at the time of the con1 ersation 1% it11 Ms. 

Harper in 1998. The trial court's conclusion begs the question: can a non- 

owner make an agreement. which effecti\relq coinreys land as an exception 

to the Statute of Frauds? 

D. Conclusion 

Mr. Vitous is losing \ aluable land based upon one conversation he 

had M ith Ms. Harper that took place before he even o \ \~ led  the subject 

propert). The Harpers are being reuarded uith \ aluable land for 

disregarding the preexisting s u r ~ e j e d  distances of their Lot 42. and 

inaking impro\ ements M itliout regard or concern of land boundaries. Ms. 



1 larper had alreadq cncroaclied b! landscaping outside of lies s u n  e l  ed 

land. prior to mecti~ig Mr. Vitous. 

The trial court'i ruling is not equitable or supported bq sufficient 

e\ idence. The trial court fashions a nem boundas) line bq guessing at the 

location  of'^ loose nirc that had been temporaril! placed (711 the ground. It 

fjiled to address ~he t l i e r  it  \\auld be reasonable to sell o n  a single 

con\ersation instead of a sur\ e!. The court's conclusion is not supported 

b! the clear. cogent and con\ incing e\ idence required to adjust boundaries 

b! estoppel. Nor is the court's co~iclusio~i that an express boundar! line 

agreement had been made since no line mas per~iianentl! marked and the 

Harpers made continued expansion bejond an! boundary line and further 

into Mr. Vitous' propert!. 

DATED: May 25,2007 

Respectfully Submitted. 

/hak&+* 
MICHAEL MT. FREY 
WSBA# 26087 
Attornej for Defendant 
Robert Vitous 
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