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ARGUMENT 

I .  THE W A S H I ~ G T O R  S ~ I P R E ~ I E  C 0 1  RT HAS DISAPPRO\'ED THE 

TRIAL C'O~IRT'S IhSTRIIC'TIO\ ON REASOhABLE DOIIBT. 

The Supreme Court recentlj disapproved the instruction on 

reasonable doubt used bq the trial judge in this case. ,C/~i/c 11. Bennetf. 13 1 

Wn. App. 3 19. 126 P.3d 836 (2007). Home\ er. the Court found the 

instruction constitutional (althougli conf~~sing). There is apparently no 

remedy for the misuse of this instruction. Bennerr. .sllprvl. 

11. PROSECL TORIAL MISCONDLCT REQLIRES REVERSAL. 

A. The prosecutor elicited inadmissible and prejudicial elridence. 

When police officers contacted Mr. Hurn. the) mere not aware that 

his gun was loaded. RP 95. 120. The fact that he was armed ui th  a 

loaded gun Mas not relevant to an! issue at trial, and the trial court should 

have granted Mr. Hurn's iliotion in l i ~ z i ~ i e  for exclusion of the gun. and the 

prosecutor should not ha\ e elicited the uholly irrelevant fact that the gun 

mas loaded. Respondent suggests (uithout citation to the record or to anjr 

authority) that the gun "explained some of the arresting officer's actions." 

and that "[tlhe gun being loaded or not is not prejudicial since the gun 

itself mas not prejudicial." Brief of Respondent. p. 8. 



Neither tlie gun nor the fact that it  \\as loaded uas  rele\ant under 

E R  301. Mr. Ilurn mas charged uith Possessioli of a Colitrolled Substance 

and uith Refitsal to Gi\e Information or Cooperate uith a Police Officer. 

CP 1-13. Neither the gun nor tlie fact that it mas loaded had "an) 

tendency to make the existence of any fact that is of consequence to the 

determination of the action more probable or less probable than it  mould 

be without the evidence." ER 40 1. 

Furthermore. both the gull and the fact that it was loaded uere 

pre.judicia1. The prosecutor used the gun (and the fact that it \\as loaded) 

to suggest that Mr. Hurl1 uas  a bad and dangerous person. RP 94-95: RP 

265. 268. 271. Such propensit> e\idence violates ER 401. ER 303 and ER 

403(b). 

The same is true for Mr. Hurn's prior driving convictions: none 

were relevant to any fact of consequence. and they were inadmissible 

under ER 401,403, and 404(b). Respondent argues that Mr. Hurn opened 

the door. and quotes a lengthy (and largelj irrelevant) passage from the 

transcript in support of this claim. Brief of Respondent. pp. 9- 10. 

According to Respondent. this testimony "mas clearlj testimonq about his 

omn past good behalior." and "created a clear impression on the jury that 

Mr. Hurn had had only one previous 'random' encounter with the police. 

thus claiming a law abiding past and opening him up to questioning on 



prior con\ ictions." Respondent does not cite anq authoritq for its claim 

that Mr. Hurn's statements "clearl~" implied good beha~  ior or a lau- 

abiding past. 

Where no authoritq is cited. this court maq presume that counsel. 

after diligent search, has found none. Or.egor? ,bI~ir Ins C'o  I,. Bnr./on. 109 

Wn.App. 405 at 41 8. 36 P.3d 1065 (2001). In fact. Mr. Hurn's testimonq 

did not implq that he'd lead an exemplarq life. First. his comment that 

"the on14 lam I brohe mas I uasn't supposed to be dribitlg." u hen taken in 

context. referred to the reason for the traffic stop: he did not clainl an 

unblemished past. RP 204-206. His statement "I'ke been here before" 

implied that he'd had prek ious encounters \\it11 police. and was followed 

up uith the clarification "That's my last problem I've got to take care 

of. .." RP 204-206. Rather than establishing good character. Mr. Hurn's 

testimonq suggested that he'd been in trouble before. It did not open the 

door to specific inquirq into the nature of that trouble. and the prosecutor 

should not have questioned hiin about his prior convictions. 

In addition, the prosecutor should not have asked Mr. Hurn about 

"other reasons why [he] might be worried about the officers being behind 

[his car]." RP 232. This open-ended question was designed to elicit 

inadmissible testimon) . including Mr. Hurn's outstanding misde~neanor 

w arrants. Rather than being a "n~oot and i r re le~ ant" arguinent as 



Respondent suggests. the miscond~~ct brought additional p~e~judicial 

material i n  front of the j i l r~ and \ iolated Mr. HLIS~I'S right to a fair trial. 

Sl[rre 1%. Boehr~ir~g. 127 Wn. App. 5 1 1 .  1 l 1 P. 3d 899 (2005). 

B. The prosecutor improperly expressed personal opinions during 
closing. 

The prosecutor should not have used the personal prono~un "I" 

during closing arguments, and this error was not corrected b!, substituting 

the phrase .'the state." See Respondent's Brief. p. 13.' The state. an 

incorporeal entit],. does not have beliefs and cannot find an j  thing 

"repugnant." RP 268. 270-271. 280. An: beliefs or opinions attributed to 

"the state" are prejudicial. either because the: implj that the go\ ernment 

as a uhole has an opinion. or because the) convej the personal opinion of 

the prosecuting attorney. Regardless of the interpretation placed on this 

language. the prosecutor committed misconduct requiring reversal. 

C. Mr. Hurn u-as denied the effective assistance of counsel. 

Mr. Hum rests on the arguments made in the opening brief. 

I Respondent's argument relies on a lnanipulation of punctuation in the transcript. 
inserting a period and capitalizing the 't' in the word 'the.' Brief of  Respondent. p. 13. 



CONCLUSION 

For the foregoing reasons. Mr. HLI~II'S con\ ictions on Count I and 

Count 111 I I ILIS~ be re\ ersed and the case remanded for a nem trial. 

Respectf~~lly submitted on September 19. 2007. 

BACKLUND AND MISTRY 

me) for the Appellant 
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