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L INTRODUCTION

More than four years ago, the Honorable Richard B. Sanders
(“Justice Sanders™), made a public records request to the Office of the
Attorney General (“AGO”). Justice Sanders primarily sought all
documents pertaining to his site visit to the McNeil Island Special
Commitment Center (“SCC”). The AGO produced some records to
Justice Sanders, but withheld more than 1000 pages of documents as
purportedly exempt. As an exemption log the AGO provided an “Entire
Document Index”, which summarily stated that the records were withheld
almost exclusively under the “controversy” exemption to the Public
Records Act (“PRA”), but provided no detail or information as to how the
exemptions applied. After Justice Sanders filed this case to compel
disclosure, the AGO produced more than 200 pages of records to Justice
Sanders, but continued to withhold the rest. Following cross motions for
summary judgment, the trial court ordered the AGO to produce additional
records, and awarded Justice Sanders a portion of his attorney’s fees and
penalties.

The trial court erred in several respects, however. First, the trial
court incorrectly concluded that records produced by the AGO after this
case was filed were somehow “exempt”. Second, the AGO should have

been compelled to disclose additional records that are not exempt. Third,



the trial court concluded that the AGO violated the PRA by failing to
explain its claimed exemptions, but provided no remedy other than a $3
per day penalty. Finally, the trial court erred in limiting its award to
partial fees and penalties, despite the fact that Justice Sanders was the
prevailing party as defined under the PRA.

Justice Sanders, therefore, respectfully requests that this Court
affirm the trial court’s rulings requiring partial production of documents
by the AGO and awarding partial attorney’s fees and penalties, but reverse
the trial court’s refusal to order additional, non-exempt records disclosed
or to award Justice Sanders full and appropriate fees and penalties.

II.  ASSIGNMENTS OF ERROR
A. Assignments of Error

1. The trial court erred by ruling that documents the AGO
produced subsequent to the onset of this litigation were nonetheless
exempt from disclosure under the PRA.

2. The trial court erred by failing to order disclosure of non-
exempt documents withheld by the AGO.

3. The trial court erred by allowing the AGO to assert new
and different exemptions for the first time on cross motions for summary
judgment, by allowing the AGO to contradict the testimony of its CR

30(b)(6) designee with respect to those late claimed exemptions, and by



not striking unsworn and unsubstantiated statements made by counsel with
no personal knowledge of the documents attached to support those late-
claimed exemptions on summary judgment.

4. The trial court erred by not awarding Justice Sanders all of
his reasonable fees and costs as a prevailing party under the PRA.

5. The trial court erred by assessing only minimal penalties in
this case where the AGO has consistently denied access to public records
and shifted its explanations for withholding documents.

B. Issues Pertaining to Assignments of Error

1. Whether an agency may rely on the common law “common
interest” doctrine to exempt documents from disclosure under the PRA,
when there is no “common interest” exemption in either the PRA or any
other Washington statute? (Assignment of Error No. 2).

2. Whether the controversy exemption to the PRA applies to
documents that are not privileged or relevant to a “controversy”?
(Assignments of Error No. 1 and No. 2).

3. Whether the attorney-client privilege protects all
communications between an attorney and client, regardless of content, and
even if the client had no intent to seek legal advice from the attorney

during the communication? (Assignments of Error No. 1 and No. 2).



4. Whether an agency may escape liability under the PRA by
producing public records after the onset of litigation? (Assignment of
Error No. 1).

5. Whether an agency may withhold any explanation of its
claimed exemptions until the time of dispositive motions, contradict the
testimony of its CR 30(b)(6) designee when asserting late-claimed
exemptions, and support those late-claimed exemptions with unsworn and
inadmissible evidence, all without waiver or material penalty?
(Assignments of Error No. 3, No. 4 and No. 5).

6. Whether a citizen who prevails in a PRA claim is entitled
to all of his fees and costs where his fees cannot be segregated?
(Assignment of Error No. 4).

7. Whether more than de minimis penalties are required where
the AGO violated the PRA in multiple respects, including the withholding
of nonexempt documents and the failure to provide explanations of

documents it withheld? (Assignment of Error No. 5).



III. STATEMENT OF THE CASE

A. Factual Background

On June 15, 2004, Justice Sanders delivered a written request for
public records (the “Request”) to the AGO pursuant to the PRA.! CP 475,
78-79. The Request sought all records related to Justice Sanders’ visit to
the SCC on January 27, 2003, and subsequent action taken by the
Commission on Judicial Conduct (“CJC”) regarding this visit. CP 478-79.

After sending a preliminary response on June 24, 2004, the AGO
responded to Justice Sanders’ request on July 8, 2004 (“the 2004
Response”). CP 481-84. The response included an “Entire Document
Index” (“EDI”) and copies of records produced in response to a prior
public records request by Tim Ford of the Building Industry Association
of Washington. CP 571-606. The EDI identified 334 public records, 216
of which were produced in their entirety, and 144 of which were either
withheld or redacted. CP 571-606. The EDI included a “Privilege”
column, which was blank for many documents and stated that others were

being withheld, in whole or in part, pursuant to the PRA’s “controversy”

! The PRA, formerly codified in chapter 42.17 RCW, was amended and re-codified into
chapter 42.56 RCW, effective July 1, 2006. The provisions in effect at the time of the
Request are applicable to the current dispute. See Zink v. City of Mesa, 140 Wn. App.
328,332 n.1, 166 P.3d 738, (2007). Citations in this brief are to the current PRA, with a
cross-reference to the former section of the RCW.



exemption, RCW 42.56.290. CP 571-606. The AGO invoked the
attorney-client privilege for only one record. CP 571-606, at 604. The
EDI offered no explanation of the claimed exemptions. See CP 571-606.
B. Procedural History

1. The AGO’s Subsequent Production of Documents.

Justice Sanders filed this case in the Thurston County Superior
Court on July 21, 2005, along with a motion to show cause against the
AGO. CP 5-50,97-100. After the case was filed, the AGO began to
produce records that it had originally claimed were exempt. CP 487-488.
On September 14, 2005, the AGO produced more than 200 pages of
records and provided a new exemption log. CP 487, 608- 934. The AGO
produced five more records on September 15, 2005, one record on
September 27, 2005, and with this last record, produced a third exemption
log. CP 488, 936-1011.> While the claimed exemptions changed for some
records, none of the September exemption logs offered any additional
explanation of how the alleged exemptions actually applied to the records
in question. CP 919-32, 1001-11. In total, 33 of the 148 documents the
AGO originally withheld as exempt were subsequently produced. CP

1719-20. The AGO did not assert in its briefing below that the

? Former RCW 42.17.310(1)(j).
? All of the additional documents produced in September 2005 are referred to collectively



Subsequent Production Documents were exempt under the PRA in spite of
their intentional production.

Because of the AGO’s failure to explain its exemptions, Justice
Sanders was forced to note a CR 30(b)(6) deposition seeking the AGO’s
explanations. CP 499-501. The AGO provided a CR 30(b)(6) designee
who could not explain the grounds for the exemptions that the AGO
claimed on its exemption logs. CP 553-569. For example, the CR
30(b)(6) witness could not explain how an internal AGO e-mail referring
to Justice Sanders and stating that “[i]t’s like Brutus said... [i]f you’re
going to appose [sic] the king, you damn will better kill him’” qualified as
exempt under the PRA. CP 562. The witness could only classify this
document as “an indiscreet statement.” CP 562-563. In fact, she stated
that all she could do was read the exemption log, which included no
explanations, and state what was written on the paper. CP 564-565.

On November 4, 2005, the AGO moved for summary judgment.
CP 106-126. The AGO’s primary argument was that it did not violate the
PRA because it disclosed to Justice Sanders the exact same documents it
had disclosed to Tim Ford. CP 118-119. The AGO alleged that Justice
Sanders’ attorney orally modified his written request to accept only those

documents received by Mr. Ford and, therefore, no further disclosure,

as the “Subsequent Production Documents” or “SPD”.



production or explanation was required. CP 118-119.

Attached with its motion, the AGO submitted a document entitled
“Appendix A,” which for the first time provided an explanation of how the
AGO’s exemptions purportedly applied. CP 127-154. In Appendix A, the
AGO claimed for the first time that some documents were exempt under
the “common interest” doctrine; it also added numerous claims of
attorney-client privilege. CP 127-154.

Justice Sanders responded to the AGO’s motion, and filed a cross-
motion. CP 391-415. In his cross-motion, Justice Sanders disputed the
AGQO’s claim that he agreed to accept only those documents disclosed to
Mr. Ford. CP 400-402. Further, Justice Sanders argued that the AGO’s
inadequate logs and CR 30(b)(6) witness failed to provide him the
information required to assess the validity of the claimed exemptions. CP
402-407. Justice Sanders also asserted that the AGO’s claimed
exemptions did not apply to the Subsequent Production Documents or the
documents still withheld. CP 407-412.

After completion of briefing, the trial court heard oral argument.
CP 1221-1222. Prior to issuing its opinion, the trial court reviewed the
115 documents the AGO claimed exemptions for and did not produce in
camera (the “In Camera Documents™). CP 1724. Although the AGO

never argued or asserted in its briefing that the Subsequent Production



Documents were exempt and should also be reviewed, the court raised the
issue sua sponte at oral argument. RP (Feb. 10, 2006) 22, 51-53. When
the court questioned the AGO on this issue, the AGO stated that “there’s
probably a decent argument that the entire thing...is privileged....” RP
(Feb. 10, 2006) 22. The court then reviewed the 33 Subsequent
Production Documents for claims of exemption. CP 1725.

2. The Trial Court’s Opinion.

a. The court rules that the AGO violated the PRA.

On January 12, 2007, the trial court issued its opinion. CP 1361-
1437.* The court ruled that the AGO wrongfully withheld records. CP
1724-1725. In concluding that the AGO failed to produce non-exempt
records, the court rejected the AGO’s primary argument that it could not
have violated the PRA because it provided Justice Sanders only those
documents it claims he requested. CP 118-119; see also CP 1063.

The court classified the overlap with Tim Ford’s document request
as an issue of “sufficiency of [the] search.” CP 1363-1366. However, the
AGO did not argue that it conducted a sufficient search; it argued that it
could not have violated the PRA because “Justice Sanders got exactly
what he asked for.” CP 118-119; see also CP 1063. Nor did Justice

Sanders make a primary argument that the AGO’s search was insufficient,



rather Justice Sanders’ claim was and is that the AGO’s actual production
of identified documents was inadequate. CP 397-412.

b. The AGO failed to provide a brief explanation for
its exemptions as required by the PRA.

The court also ruled that the AGO violated the PRA’s brief
explanation requirement. CP 1718. The court observed that, under RCW
42.56.210(3),> when the AGO refuses to produce a specific record it must
“include a statement of the specific exemption authorizing the withholding
of the record (or part) and a brief explanation of how the exemption
applies to the record withheld.” CP 1717 (quoting § .210(3)) (emphasis
added). The court then concluded “that the part of § .[210(3)]° requiring a
brief explanation of how the exemption applies to the record withheld has
not been satisfied. It is clear that the Entire Document Index is devoid of
any explanation.” CP 1718.

The court ruled that the proper remedy for violation of § .210(3) is
consideration of costs, attorney’s fees, and penalties. CP 1719. In so
doing, the court implicitly rejected the AGO’s claim that the sole remedy
available for violation of the brief explanation requirement is seeking a

court order compelling the agency to provide such an explanation. CP

* The court’s amended opinion was issued July 27, 2007. CP 1712-1725.
5 Former RCW 42.17.310(4).
§ As noted in the Court’s Opinion on Motion for Partial Reconsideration, the Court

-10-



1443, 1631. The court also ruled that the AGO can supplement its
exemption log at any time, even for the purposes of a summary judgment
motion as was done here, to provide a brief explanation. CP 1718-19.

c. The AGO wrongfully withheld records.

Next, the court examined the AGO’s claims of exemptions for the
In Camera Documents in its Appendix A, as well as claims of exemption
for the Subsequent Production Documents based on its sua sponte inquiry
at oral argument. CP 1724-25, 1375-1434.

The court determined that a document was exempt from disclosure
under § .290 if it was relevant to one of three controversies and if it was
entitled to protection under the work product doctrine. CP 1721-22. The
three controversies the court considered relevant were: (1) In re Detention
of Thorell, 149 Wn.2d 724, 72 P.3d 708 (2003); (2) In re Detention of
Spink, 112 Wn. App 287, 48 P.3d 381 (2002), a petition for review from a
Court of Appeals decision filed on June 21, 2002; and (3) Sanders v. State,
Thurston County No. 04-2-00699-3.” CP 1721-22.

The court ruled that the AGO failed to produce non-exempt

inadvertently referred to §.310(1)(j) rather than § .310(4). CP 1632.

" The third controversy was a suit brought by Justice Sanders against the AGO to provide
him a defense in the CJC proceedings. Justice Sanders requested the AGO provide the
defense on November 23, 2003 and filed his lawsuit against the AGO asserting the same
on April 12,2004. CP 109. That matter resulted in a published Court of Appeals
decision, Sanders v. State, 139 Wn. App. 200, 159 P.3d 479 (2007), of which the

-11-



records. CP 1724-1725. The court found that the AGO wrongly withheld
three of the Subsequent Production Documents, denying the claims for
exemption of Documents #32 and #57, and partially denying the claim of
exemption for Document #3. CP 1725. The court also ruled that the AGO
wrongly withheld “seven” of the In Camera Documents, stating that “[t]he
claims for exemption of Documents #30, #32, and #94 are denied. The
claims for exemption of Documents #72 and #115 are partially denied.
The claims for exemption of Documents #103 and #104 are denied, but
they are duplicates of #94 and #30 respectively.” CP 1724-1725. The
court considered Subsequent Production Document #32 and In Camera
Document #72 as the same document for purposes of penalties. CP 1725.
Despite the AGO’s failure to argue or raise this issue in its
briefing, the court nonetheless ruled that the majority of the Subsequent
Production Documents were exempt. CP 1375-1434. For example, the
court ruled that Subsequent Production Document #20, which stated: “It’s
like Brutus said, ‘If you’re going to appose [sic] the king, you damn well
better kill him!””, was work product. CP 1013, 1436.% The court also

ruled that Subsequent Production Document #17, dated prior to Justice

Supreme Court granted review on May 16, 2008.

¥ Subsequent Production Document #21 is a similarly themed email: “Good job on this
one...let’s hang on and see where it takes us. As Scott tells me, quoting Brutus, if you are
going to attack the king, you better kill him....” CP 934 (ellipses in original). The trial

-12-



Sanders’ visit to the SCC, was work product. CP 681-684, 1436.

The court upheld claims of attorney-client privilege asserted by the
AGO except for In Camera Documents #94 and #103, which it ruled were
duplicates of the same document. CP 1375-1434. In doing so, the court
opined that the privilege is “expansive” and applies to communications
between attorneys and their clients for “purposes other than legal advice or
representation.” CP 1375.

Finally, the court concluded that the “common interest” doctrine, a
common law doctrine, applies under the PRA. CP 1724. The court ruled
that the common interest doctrine applied to In Camera Documents # 9,
10, 53, 55-63, 67, 83, and 84 in conjunction with its finding of an
exemption for each of those documents under § .290. CP 1381, 1403,
1404-1408, 1410, 1418. The court denied an exemption for In Camera
Document #32, although common interest was asserted, after finding a
lack of an underlying exemption in the PRA. CP 1024, 1393-1394.

After the court’s ruling, Justice Sanders asked the AGO if it would
provide him with access to non-exempt records. CP 1650-1651, 1659.
The AGO refused. CP 1650-1651.

On January 22, 2007, the AGO moved for Partial Reconsideration,

questioning the court’s rulings with regard to some of its wrongly

court also ruled this document was work product.
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withheld records. CP 1438-1445. Other than “slightly” modifying which
specific portions of documents were wrongly withheld, the court only
reversed itself with regard to one document; it now found that In Camera
Document #115 was exempt. CP 1630-1632. The court denied the
AGO’s request to reconsider its ruling that fees and penalties may result
from a failure to provide an adequate exemption log. CP 1631-1632.

On August 13, 2007, more than three years after Justice Sanders’
original request, the AGO finally produced the wrongfully withheld In
Camera documents. CP 1782.

3. The Trial Court’s Order on Penalties, Fees and Costs.

Justice Sanders then moved for fees and penalties. CP 1633-1649.
Justice Sanders requested the court award a penalty of $70 per day for
each record wrongfully denied based on the fact that the AGO
intentionally withheld documents, shifted its claims for exemptions,
produced numerous exemption logs, contradicted its own 30(b)(6)
witness, and did not provide any means to assess the validity of claimed
exemptions until dispositive motions were filed. CP 1644-47. Justice

Sanders also requested an award of all of his fees and costs. CP 1640.
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Justice Sanders requested that, due to the contingent nature of the case, a
lodestar multiplier of 50% be added on to the base amount. CP 1641.°

Neither the AGO nor the trial court contested or questioned the
amount of fees expended or the reasonableness of the rates. See CP 1846.
The court ruled that Justice Sanders “prevail[ed] under the statute and
therefore shall be awarded costs and fees.” CP 1857. Despite ruling that
the AGO wrongfully withheld records and violated the PRA’s brief
description requirement, the court stated that the “measure of success tips
overwhelmingly in favor of the [AGO].” CP 1846, 1856. To reach this
conclusion, the court ruled that the AGO “prevailed” on other “aspects” of
the case. CP 1846.

The court artificially segregated Justice Sanders’ PRA claim into
four “issues” and gave each a different “weight.” CP 1858-1860. The
first issue was the remedy for noncompliance with the brief explanation
requirement, which was given a 10% weight. CP 1859. No weight was
given to the AGO’s actual violation of the brief explanation requirement.
See CP 1859. The second issue was the so-called sufficiency of the
search, given a 20% weight. CP 1859-1860. The third issue was the

effect of the subsequent voluntary production of records, given a 20%

® This cite is to pages 8 and 9 of Justice Sanders’ motion for fees and penalties. CP 1633-
1649. Page 9 appears to be missing from the Clerk’s Papers. Justice Sanders’ motion in
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weight although its relevance to whether or not a PRA violation occurred
was not established. CP 1859-1860. The fourth and final issue was the
core of a party’s claim under the PRA: the wrongful withholding of
documents — given only a 50% weight. CP 1860.

The court ruled that Justice Sanders only prevailed on the final
issue and then only on a portion of the documents. CP 1860. The court
ignored the AGO’s actual violations of the brief explanation requirement
and its wrongful withholding of some of the Subsequent Production
Documents in its fees analysis. See CP 1858-1860. Even though the court
found that Justice Sanders was forced to litigate all of the documents
because the AGO did not explain its exemptions, it only awarded Justice
Sanders 75% of the fees allocated to the issue he prevailed on, which in
turn was given a weight of 50%. CP 1860-1861. In total, the court ruled
that Justice Sanders was entitled to 37.5% of his fees. CP 1845."

With respect to penalties, the court ruled that of the wrongfully
withheld documents, there were two “records” for the purposes of
assigning penalties. CP 1847, 1862. The first consisted of In Camera
Documents #30 and #104 because they concerned Justice Sanders’ PRA

request. CP 1862. The second “record” included all of the other

its entirety as it was filed with the trial court is attached as Appendix I to this brief.
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improperly withheld documents, including the non-exempt Subsequent
Production Documents, because they concerned the judicial conduct
complaint against Justice Sanders and the later investigation. CP 1862.
The court found that, despite the AGO’s request, it lacked discretion to
reduce the number of penalty days that records were wrongfully withheld.
CP 1862. There were 1,132 penalty days, consisting of the number of the
days between when the first disclosure and withholding of records was
made and the time of production. CP 1865. The court imposed a penalty
rate for wrongly withholding the documents at the statutory minimum of
five dollars. CP 1867. The court determined that the proper remedy for
the AGO’s failure to provide a brief explanation of its claimed exemptions
should be an additional penalty. CP 1867-1868. The court set the penalty
for this violation at three dollars per day. CP 1868.

Following entry of judgment, this appeal proceeded.

IV. ARGUMENT

The PRA “‘is a strongly worded mandate for broad disclosure of
public records.”” Soter v. Cowles Publ’g Co., 162 Wn.2d 716, 730, 174
P.3d 60 (2007) (quoting Hearst Corp. v. Hoppe, 90 Wn.2d 123, 127, 580

P.2d 24 (1978)). The disclosure provisions of the PRA are “liberally

1 The court found that Justice Sanders' fees were reasonable, but that Justice Sanders was
not entitled to have his fees increased by a lodestar multiplier despite the contingent
nature of the case. CP 1845-1846.
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construed and its exemptions narrowly construed....” RCW 42.56.030.!"
Exemptions are only recognized under the PRA if they are specifically
created by statute. RCW 42.56.070(1)."

The trial court’s ruling is contrary in many respects to these
fundamental principles of open government, principles that the Attorney
General himself actively espouses.'® First, although the AGO never
argued that the Subsequent Production Documents were exempt, the trial
court sought to manufacture “exemptions” to shield the AGO from
liability. Second, the court erred in its analysis of the In Camera
Documents by incorporating the common law “common interest” doctrine
into the PRA, and by applying overbroad interpretations of attorney-client
privilege and work product. Third, the trial court acknowledged that the
AGO violated the PRA by failing to explain its claimed exemptions, but
imposed nothing more than a slap on the wrist. Finally, the court erred in

not awarding Justice Sanders all of his attorney’s fees and strong penalties

"' Former RCW 42.17.251.

' Former RCW 42.17.260(1).

13 «“Attorney General Rob McKenna believes access to open government is vitally
important in a free society...citizens have faced increasing obstacles and frustration in
their efforts to gain access to government and information. Strong “sunshine laws” are
crucial to assuring government accountability and transparency.” Washington State
Office of the Attorney General, Open Government, http://www.atg.wa.gov/
OpenGovernment/default.aspx (last visited June 30, 2008).
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where he prevailed under the PRA and the AGO’s actions demonstrate a
conscious disregard for the principles of the PRA.

This court reviews the trial court’s rulings de novo. Soter, 162
Wn.2d at 731; Progressive Animal Welfare Soc’y v. Univ. of Washington
(“PAWS IP’), 125 Wn.2d 243, 252-53, 884 P.2d 592 (1994). This includes
review of factual issues where, as here, the “record consists only of
affidavits, memoranda of law, and other documentary evidence.” PAWS
11, 125 Wn.2d at 252. The trial court’s determination of fees, costs and
penalties is reviewed for abuse of discretion. Yousoufian v. Office of Ron
Sims, 152 Wn.2d 421, 430-31, 98 P.3d 463 (2005).

Justice Sanders respectfully requests this Court reverse the trial
court’s erroneous rulings, conduct its own review of the withheld records
to order disclosure of nonexempt records, and order an award of all fees,
plus penalties more appropriate to this case.

A. The Subsequent Production Documents were not exempt.

The trial court first erred when it ruled that 30 of the 33
Subsequent Production Documents qualified for protection under the
PRA’s controversy exemption. The AGO may not escape liability under
the PRA simply by producing records after the onset of litigation.
Spokane Research & Def. Fund v. City of Spokane, 155 Wn.2d 89, 103-04

& n.10, 117 P.3d 1117 (2005); West v. Thurston County, __ Wn. App. _,

-19-



183 P.3d 346, 350 (2008). If records are not produced in a timely manner,
this amounts to a violation of the Act and requires penalties. West, 183
P.3d at 350. Under this authority, “[g]overnment agencies may not resist
disclosure of public records until a suit is filed and then, by disclosing
them voluntarily, avoid paying fees and penalties.” Id. Here, the AGO
subsequently produced 33 documents after Justice Sanders filed this
lawsuit and more than a year after his request.

The AGO did not argue in its briefing below that the trial court
should review the Subsequent Production Documents for exemption. In
the AGO’s cover letter to Justice Sanders accompanying the Subsequent
Production Documents, the AGO did not identify any claim of privilege
for the documents actually produced. See CP 608-09.'* Instead, it argued
that it was not required to produce these documents because it withheld
them from Mr. Ford, or attempted to downplay the documents as
“innocuous.” CP 1763-1764. At oral argument, the court prompted the
AGO by asking whether or not it was asserting or abandoning a claim of
privilege for the Subsequent Production Documents. RP (Feb. 10, 2006)
22. Even when prompted, the AGO did not identify or argue grounds for

exemption. Counsel merely stated that “there’s probably a decent

' The AGO’s motion for summary judgment only identified exemptions for the 115 In
Camera Documents in its Appendix A. CP 127-154.
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argument that the entire thing...is privileged....” RP (Feb. 10, 2006) 22.
Given that the agency bears the burden of proof to claim exemptions,
RCW 42.56.904, this amounts to waiver several times over.

And waiver aside, the Subsequent Production Documents were not
exempt. The court determined that many of the Subsequent Production
Documents were exempt under the “controversy” exemption to the PRA.
This exception to the PRA’s broad mandate for disclosure, found in RCW
42.56.290, only exempts records “that are relevant to a controversy to
which an agency is a party but which records would not be available to
another party under the rules of pretrial discovery for causes pending in
superior courts.” § .290. This requires: (1) a relevant controversy, and (2)
a valid claim of privilege for the document as attorney work product. See
Soter, 162 Wn.2d at 732-34; Limstrom v. Ladenburg, 136 Wn.2d 595, 605,
963 P.2d 869 (1998). A relevant controversy must be “‘completed,
existing, or reasonably anticipated litigation.”” Hangartner v. City of
Seattle, 151 Wn.2d 439, 449-50, 90 P.3d 26 (2004) (quoting Dawson v.
Daly, 120 Wn.2d 782, 791, 845 P.2d 995 (1993)).

The work product rule is codified in CR 26(b)(4). Soter, 162
Wn.2d at 733. In the PRA context, the court has interpreted CR 26(b)(4)
to protect the mental impressions of an attorney, the notes or memoranda

prepared by an attorney from oral communications, and the factual written
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statements by the attorney unless the party seeking disclosure of the
documents has substantial need of the materials and is unable, without
undue hardship, to obtain the substantial equivalent of the materials by
other means."® Id. at 73-41.

The Subsequent Production Documents do not meet the
requirements of the “controversy” exemption. For example, SPD #20
consists of mostly redacted e-mails. CP 1013. In the produced portion, an
AGO attorney writes “Hear hear....this is really mind boggling” in
response to a fellow AGO attorney’s statement that “It’s like Brutus said,
‘If you’re going to appose [sic] the king, you damn well better kill him!*”
CP 1013. The trial court ruled that this specific e-mail exchange “meets
the test of § .[290]).” CP 1436. The court explained that the statement
“pertains to litigation and it is an expression of opinion by a lawyer about
a course of action concerning that litigation.” CP 1436.

The Brutus reference by its nature invokes political maneuvering
rather than work product. The AGO’s CR 30(b)(6) witness could not
explain why the email is work product, but conceded it was “indiscreet.”
CP 563. While the comment may be potentially embarrassing for the
AGO, the “policy of [the PRA is] that free and open examination of public

records is in the public interest, even though such examination may cause

'* In the PRA context the requester need not demonstrate a substantial need. CP 1723.
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inconvenience or embarrassment to public officials or others.” RCW
42.56.550(3).'¢

The trial court stated that the “Brutus” e-mail is part of In Camera
Document #31, which it ruled exempt under § .290. Assuming, arguendo,
that In Camera Document #31 is partly exempt, the AGO still has a duty
to produce non-exempt portions of the document. CP 1436. Indeed, in a
recent amendment to the PRA, the Legislature clarified that “no
reasonable construction of [the PRA] has ever allowed [public records] to
be withheld in their entirety...specific descriptions of work performed
[should] be redacted only if they would reveal an attorney’s mental
impressions, actual legal advice, theories, or opinions, or are otherwise
exempt...with the burden upon the public entity to justify each redaction
and narrowly construe any exception to full disclosure.” RCW
42.56.904." The AGO need look no further than its own model rules on

the PRA for guidance: “If a portion of a record is exempt from disclosure,

'¢ Former RCW 42.17.340(3). Even though a document might be “embarrassing,” that
does not qualify it as work product. See, e.g., Amway Corp. v. Procter & Gamble Co.,
No. 1: 98-CV-726, 2001 WL 1818698, * 8 (W.D. Mich. Apr. 3, 2001) (holding that
discussion of public relations problems of suits involving priests was not work product).
The exact controversy to which this Brutus e-mail is relevant is also unclear, and the trial
court did not link it or any of the Subsequent Production Documents to any of the three
controversies it identified. See CP 1435-37.

17 While this section of the PRA is specifically related to attorney invoices and was
enacted after the request and withholding of documents in this dispute, courts will look to
statutory amendments retroactively if the legislature acted to clarify its intent. West v.
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but the remainder is not, an agency generally is required to redact (black
out) the exempt portion and then provide the remainder.” WAC 44-14-
04004(4)(b)(i).

The court similarly erred in ruling that SPD #21 was exempt. CP
1436. This document is a further variation on the “Brutus” theme and
states: “Good job on this one...let’s hang on and see where it takes us. As
Scott tells me, quoting Brutus, if you are going to attack the king, you
better kill him.....” CP 934. The trial court ruled that SPD #21 was
exempt on § .290 grounds. CP 1436. This document is not exempt for the
same reasons that SPD #20 is not exempt.

SPD #17 is another example of an erroneous exemption. SPD #17
consists of e-mails sharing some of the logistics for Justice Sanders’ visit
to the SCC. CP 681-684. Justice Sanders visited the SCC on January 27,
2004. The e-mails are dated January 23 and 24, 2004 — prior to Justice
Sanders’ visit and months before any litigation was commenced relevant
to the visit.

The trial court did not identify the basis of its ruling on this
document other than a blanket reference to the “controversy” exemption.
CP 1436. The trial court’s error with respect to this document may be

explained, however, by the trial court’s apparent belief that work product

Thurston County, __ 'Wn. App. __, 183 P.3d at 351.
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should be evaluated in hindsight rather than at the time the record was
prepared. CP 1722 n. 9 (stating that the proper time to assess whether not
a document is work product is “at the time of the [PRA] request....”). The
work product rule offers only qualified protection for those documents
“prepared in anticipation of litigation or for trial.” Soter, 162 Wn.2d at
739 (emphasis added). The date of the PRA request should be
inconsequential in this analysis.

Further, the court erroneously stated that such a distinction would
be irrelevant in this case because at least one of the three relevant
controversies it identified was in existence at the time each of the
documents was created. CP 1722. Even if this were so, the court did not
require that the document be relevant to a specific controversy. A
document is exempt under the controversy exemption only if it is
“relevant” to the controversy at the time it was created. Yakima
Newspapers, Inc. v. City of Yakima, 77 Wn. App. 319, 324-25, 890 P.2d
544 (1995). A document is relevant if it is probative; namely it must have
“any tendency to make the existence of any fact that is of consequence to
the determination of the action more probable or less probable than it
would be without the evidence.” Id. (affirming the trial court’s adoption

of ER 401 in the PRA context) (quotations omitted). Documents are not
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exempt merely because some “controversy” existed when they were
created.'®

The Subsequent Production Documents were produced during
litigation. The trial court erred in analyzing the documents for exemption
after production where no exemptions were claimed. Further, the court
misapplied the “controversy” exemption to documents that were not work
product. This Court should hold that the AGO violated the PRA with
respect to the Subsequent Production Documents.
B. The Trial Court Erroneously Exempted Withheld Documents.

The trial court also erroneously allowed the AGO to continue
withholding documents that are not exempt. It improperly imported the
common interest doctrine, a common-law privilege, into the PRA. It also
applied overbroad interpretations of the attorney-client privilege and work
product. Simply on the face of the AGO’s listed exemptions, additional

documents should be disclosed. And because of these evident errors of

'® For example, the court ruled that 18 Subsequent Production Documents it categorized
as “E-mail cover sheets transmitting documents” or “E-mails regarding scheduling and
logistics”, without any further elaboration, are exempt under the “controversy
exemption”. CP 1435-1436. Such logistical documents are not relevant to a controversy
as they are not probative of the anticipated litigation and do not reveal an attorney’s legal
impressions, opinions or strategy.
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law, this Court should review all of the Irn Camera Documents and order
non-exempt documents released."

1. The common interest doctrine does not apply under the
PRA.

There are only two ways an exemption to the PRA can be
recognized: (1) if there is an exemption codified in the PRA itself, or (2)
if an exemption is contained in an “other statute.” RCW 42.56.070(1).%°
The Legislature makes it clear in the PRA’s legislative history that
“agencies having public records should rely only upon statutory
exemptions or prohibitions for refusal to provide public records.” Laws of
1987, ch. 403, § 1, pp. 1546-47 (emphasis added). The Washington
Supreme Court recognizes that “[t]he Legislature’s response [to a
judicially created exemption] makes clear that it does not want judges...to
be wielding broad and malleable exemptions.” Progressive Animal
Welfare Soc’y v. Univ. of Washington, 125 Wn.2d 243, 259-60, 884 P.2d
592 (1994).

Against this backdrop, the trial court erred by ruling that the
judicially created “common interest” doctrine applies under the PRA.

Neither the PRA nor any other statute grants an exemption for “common

' Given the constraints of this brief, Justice Sanders will not address the claims of
exemption to each specified document, but incorporates its objections below to Appendix
A, which is attached as Appendix II to this brief with the trial court’s opinion.
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interest” documents. Nor is any statute cited by either the AGO or the
trial court in support of this proposition. CP 125-126.

Washington courts have described the common interest doctrine as
standing for the proposition that “communications exchanged between
multiple parties engaged in a common defense remain privileged under the
attorney-client privilege.” C.J.C. v. Corp. of the Catholic Bishop of
Yakima, 138 Wn.2d 699, 716, 985 P.2d 262 (1999) (describing but
refusing to apply the common interest doctrine). The trial court upheld
exemptions to the PRA for 15 documents by using the common interest
doctrine to extend the work product doctrine to documents created by non-
parties. CP 1381, 1403, 1404-1408, 1410, 1418. The trial court
concluded, without analysis, “that the common interest doctrine is
recognized in Washington and is properly applied to many of the
communications....” CP 1724,

The common interest doctrine is not a part of the “controversy”
exemption. Any documents not produced in response to a PRA request
must fit “squarely” within a statutory exemption. Soter, 162 Wn.2d at
731. Section .290 “‘relies on the rules of pretrial discovery to define the
parameters of the work product rule for purposes of applying the

exemption.”” Id. (emphasis added) (quoting Limstrom, 136 Wn.2d at

0 Former RCW 42.17.260(1).
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605). Specifically, the controversy exemption relies on the codification of
the work product doctrine in Civil Rule 26(b)(4). Id. at 733-34. While the
courts have turned to the common law to help interpret the exact meaning
of CR 26(b)(4)’s text, see generally id. at 740-45, they have correctly
never expanded the PRA exemption to apply to documents created outside
the scope of the rule. The text of CR 26(b)(4) provides that “the court
shall protect against disclosure of the mental impressions, conclusions,

opinions, or legal theories of an attorney or other representative of a party

concerning the litigation.” CR 26(b)(4) (emphasis added).

Expanding the “controversy exemption” through the common
interest doctrine requires the court to either create an exemption to the
PRA, or broadly construe existing exemptions. Both actions violate the
PRA’s plain language, and would create an undefined privilege among
multiple government agencies. For example, the AGO asserted commoﬁ
interest for documents that are e-mail exchanges between the AGO and
various county and state offices. See e.g., CP 1392 (In Camera Document
No. 31 which contains e-mails between the AGO, the governor’s office
and county prosecutors). The trial court also found an exemption partially
on common interest grounds for /n Camera Document No. 9, even though
it simply asserts that “the controversy exemption applies to these

documents, since the County Prosecuting Attorneys Offices and the
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[AGO] were acting with respect to a matter of common interest.” CP
1381. The AGO apparently sought to protect the document from
disclosure because the AGO commented on Snohomish County's motion
to recuse Justice Sanders. CP 1381. There is nothing in the record,
however, to substantiate the AGO’s common interest with the County
Prosecuting Attorney Offices, the nature of the alleged joint effort, how
the actors carried out that endeavor, and why waiver has not occurred.
The AGO cannot announce, for the first time at summary judgment, that
documents should be exempt under such a generic, overbroad and
unarticulated “common interest” theory.*!

The trial court’s incorporation of “common interest” into the PRA
should be reversed.

2. The Attorney-Client Privilege is Limited to Legal
Advice.

The trial court also improperly applied an overbroad interpretation
of the attorney-client privilege, which it misconstrued as “expansive”. CP
1375, 1724. Although the PRA exempts from production those documents
that fall within the attorney-client privilege, the privilege is a narrow

exemption to the general rule of disclosure required in both pretrial

2! See also, e.g., In Camera Documents # 35, 53. These documents do not mention either
Thorell or Spink by name, but the AGO asked the court to infer based on unsworn
statements that the documents are exempt. See CP 1395, 1403.
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discovery and public records requests. Hangartner v. City of Seattle, 151
Wn.2d 439, 452-53, 90 P.3d 26 (2004).

A basic tenant of the attorney-client privilege is that it only applies
to “information generated by a request for legal advice.” Soter v. Cowles
Publ’g Co., 131 Wn. App. 882, 903, 130 P.3d 840 (2006), aff’d, 162
Wn.2d 716, 174 P.3d 60 (2007) (emphasis added).?> “The
privilege...hinges upon the client’s belief that she is consulting a lawyer in
that capacity and her manifested intention to seek professional legal
advice.” 1 Kenneth S. Broun, McCormick on Evidence § 88 (6th ed.
2006). Thus, the privilege requires both the existence of an attorney-client
relationship and the intent to seek legal advice. Id.; accord SA Karl B.
Tegland, Washington Practice, Evidence Law and Practice § 501.11 (5th
ed. 2007) (“In general, the test is whether the communications were made
when the client believed he or she was consulting a lawyer and manifested
an intention to seek professional legal advice.”).

The trial court ruled, however, that the privilege applies to all
communications between an attorney and client, regardless of whether the

client is seeking legal advice. CP 1724. Contrary to authority, the trial

% See also Heidebrink v. Moriwaki, 104 Wn.2d 392, 407, 706 P.2d 212 (1985) (“For the
attorney-client privilege to apply, the client must believe that he is...seeking professional
legal advice.”) (Goodloe, J., dissenting and discussing the scope of the attorney-client
privilege where the majority did not address the issue).
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court opined that courts take an “expansive view of the privilege — the
exception applies when the client hires an attorney for purposes other than
legal advice or representation.” CP 1375. This is directly contrary to the
Legislature’s view of the privilege under the PRA. The legislature could
not speak more clearly on the topic: “The attorney-client privilege,
however, is a narrow privilege....” West v. Thurston County, _Wn. App.
_ , 183 P.3d 346, 351 (2008) (quoting the 2007 Final Legislative Report
amending the PRA). The court’s ruling that “[o]nce an attorney-client
relationship exists, any communication arising from the relationship is
privileged...,” CP 1724, is incorrect.

The court’s overbroad reading of the privilege would, for example,
exempt every communication made between a client and retained counsel,
including topics that are generally not in the scope of the privilege such as
the identity of the client and fee arrangement. See Seventh Elect Church
in Israel v. Rogers, 102 Wn.2d 527, 531, 688 P.2d 506 (1984). Further,
the court’s interpretation of the privilege would essentially create an
overarching exemption for AGO documents. The AGO serves generally
as counsel to the State of Washington and its numerous branches of
government, office and agencies. RCW 43.10.030, .040. Under the
court’s ruling, the AGO could wield the privilege to claim exemption for

every communication between itself and any state agency, regardless of
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substance of the communication.

Such a result is evidenced by the trial court’s rulings on specific
withheld documents. For example, the court upheld the AGO’s claim of
attorney-client privilege for a series of emails between the AGO and
Bernard H. Friedman, the former Special Assistant to the Secretary of the
Washington Department of Social and Health Services (“DSHS”). CP
1388. Yet, according to Mr. Friedman he did not solicit or receive legal
advice in these communications. CP 447.%> The trial court misconstrued
Mr. Friedman’s declaration as an effort to “waive his employer-agency’s
privilege.” CP 1384-85. Mr. Friedman’s testimony does not serve as a
waiver; rather it demonstrates there was no intent from the client to seek
legal advice. Although certain members of the AGO and DSHS may, in
some circumstances have an attorney-client relationship, without the
manifest intent to seek legal advice, the attorney-client privilege does not
exempt their communications. 1 Kenneth S. Broun, McCormick on
Evidence § 88 (6th ed. 2006). Further, it is the client, not the lawyer who

holds the privilege and the client’s understanding and impression control.

2 Mr. Friedman testified as follows: “I did not think at the time (January 2003), and do not
think now, that there were any legal issues that directly involved DSHS about which legal
advice might have been necessary. I also do not believe I sought any legal advice from any
Assistant Attorney General about Justice Sanders’ visit to the SCC, or that any AG
provided me with legal advice.” CP 447. Notably, Mr. Friedman was never mentioned as a
recipient of these emails on the exemption logs. See CP 448-473.
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See Heidebrink v. Moriwaki, 38 Wn. App. 388, 394, 685 P.2d 1109
(1984), rev'd on other grounds, 104 Wn.2d 392, 706 P.2d 212 (1985).

Similarly, the AGO claimed privilege for notes of a conversation
between Assistant Attorney General Kathy Mix and Washington State
Supreme Court Chief Justice Gerry Alexander. CP 1034. Yet, Justice
Alexander testified that he did not solicit or receive legal advice in the
telephone call with Ms. Mix. CP 417 (“I did not solicit or receive any
legal advice from Ms. Mix in this telephone discussion.”). Further, the
discussion was about whether the Supreme Court’s budget would be
implicated if Justice Sanders received a defense before the Commission
from the AGO. CP 416-17. Not every phone call between the AGO and
an agency comprises legal advice.?*

In sum, this court should reverse the trial court’s erroneous ruling
on the scope of the attorney client privilege, and order disclosure of all

non-privilege documents.

* The court's misreading of the privilege casts doubt on its application of the privilege
where there is no intent to seek legal advice or actual legal advice given on a number of
the In Camera Documents. See CP 1375, 1376, 1386, 1388 (respectively, documents No.
1,2, 17 and 21). Further, for at least one document, the AGO claimed the attorney-client
privilege as the basis for exemption and the court did not find the presence of the
privilege but upheld exemption on an unclaimed ground. CP 1389 (No. 24).
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3. The trial court misapplied the controversy exemption to
the In Camera Documents.

The trial court also incorrectly applied the “controversy”
exemption to the withheld documents. For instance, the trial court ruled
that In Camera Document #35 was exempt work product. CP 1395.
However, the document does not reference any one of the three
controversies the court listed as relevant. Instead, the AGO asks that the
court make an inference based on its attorneys’ unsworn statements that
the document relates to unspecified cases related to the SCC. CP 1395.%°
Further, the AGO did not provide in its explanation the dates the
document was created. CP 1395. Without this information, there is no
basis to assess whether a claim that the document was “created in
anticipation of litigation” is valid.

The AGO and the trial court also failed to establish the controversy

relevant to this dispute in a number of the In Camera Documents. See

% The AGO’s Appendix A to its motion for summary judgment contains inadmissible
evidence that should have been stricken. See CP 381-390, 1213-1220. Appendix A
contains explanations of exemptions that constitute substantive factual and legal
arguments. The statements are unsworn and unsubstantiated explanations from attorneys
with no personal knowledge of the documents. They are therefore inappropriate for
consideration on summary judgment. See CR 56(e). Further, the AGO presented a CR
30(b)(6) witness prior to Appendix A whose express purpose was to testify as to the
reasoning behind the claimed exemptions. The AGO should not be allowed to contradict
its own 30(b)(6) witness’ testimony by creating new explanations for the purpose of
summary judgment. See Flower v. T.R.A. Indus., 127 Wn. App. 13,39n.1, 111 P.3d
1192 (2005).
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e.g., CP 1398-1399 (Document No. 42 containing a draft letter to inmate
Anthony Jacka); CP 1406-1410 (Documents No. 59, 60, 61, 62, 63 and 67
concerning the Spivak case). Further, it is entirely unclear that many of
the documents for which work product was claimed were actually
prepared in anticipation of the relevant litigation. See e.g., CP 1413-1425
(Documents No. 73, 75, 78, 79, 80, 95, 97, 99, 100 created months before
Justice Sanders requested a defense in the CJC proceedings).

The court’s failure to require the AGO to bear its burden of proof
under the “controversy” exemption requires de novo review of these and
each of the In Camera Documents.

C. The Trial Court erred in ruling that the AGO had not waived
its exemptions by the time of summary judgment.

The trial court should also have ordered disclosure of the withheld
records because, by the time of summary judgment, the AGO waived its
right to assert exemptions upon which the ruling was based. The AGO
submitted three different exemption logs in this case (and “Appendix A”
on summary judgment). CP 1287. The initial exemption log, the Entire
Document Index (“EDI”), contained a column labeled “Privilege” which
provided only statutory references. CP 571-606. The AGO provided no
explanation for why any of the asserted privileges applied. The trial court

ruled that “the part of [the PRA] requiring a brief explanation of how the
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exemption applies to the record withheld has not been satisfied. It is clear
that the Entire Document Index is devoid of any explanation.” CP 1718.
Further, the attorney-client privilege, RCW 5.60.060(2), was claimed for
only one document — a range of pages titled “Various”. CP 604.2

The burden to explain exemptions was on the AGO. RCW
42.56.210(3).”7 It was not until Justice Sanders initiated litigation that the
AGO undertook any effort to do so. After the initiation of this lawsuit, the
AGO hired a private law firm to review the documents. On September 14,
2005, the AGO determined a number of documents it initially claimed
exempt “can be produced at this time.” CP 608-609. Additionally, the
AGO issued to Justice Sanders a second log (the “Second Log”). CP 914-
917. The Second Log repeated the initial violations of the PRA by
providing only a statutory reference with no explanation of the privilege
claimed or how it applied to the document. CP 914-917. Further, the
basis for exemption shifted for some documents, with the attorney-client
privilege statute now asserted for five documents. CP 914-917.

Subsequent to the Second Log, the AGO produced more
documents. CP 936. One day later, the AGO provided a CR 30(b)(6)

witness who would not explain any of the exemptions listed on the logs

% Fora summary of these variations, see CP 440-444.
%7 Former RCW 42.17.310(4).
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even though that was purpose of the deposition. CP 1186-1188. Finally,
on September 27, 2005, the AGO sent Justice Sanders an additional
document and a third log. CP 995, 1001-1011.

It was not until cross-motions for summary judgment that the AGO
produced “Appendix A” which, for the first time, purportedly explained
why certain newly claimed exemptions applied to specific documents. CP
127-154. Appendix A was not supported by sworn, admissible evidence
and should have been stricken under CR 56(e); it was also in direct and
sweeping contradiction to the AGO’s CR 30(b)(6) testimony. The AGO
now claimed at least 20 documents as exempt under the attorney-client
privilege. CP 443-444. Appendix A also raised the AGO’s “common
interest” claim for the first time. CP 442-443 .2

These actions went well beyond mere technical violations of the
PRA and demonstrate that the court’s opinion that “[t]he AGO
2929 ;

consistently made the same claims of exemptions...”” is contrary to the

record. From the time of Justice Sanders’ request, it took three logs, one

% In Appendix A, the AGO claimed five documents exempt by virtue of the Other Statute
Exemption, but only invoked that exemption once in the EDI. CP 443. In the Original
Exemption Log, the AGO claimed Document No. TF-00010 was exempt pursuant to the
Controversy Exemption. CP 571-606. Yet, in subsequent exemption logs, the AGO
invoked the Other Statutes Exemption. CP 914-932; see also CP 1001-1011. In still
other cases, the AGO invoked only one exemption and then with the passage of time, and
without explanation, invoked both exemptions. Id., CP 571-606, 914-932,

¥ CP 1847.
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CR 30(b)(6) witness and an Appendix for the AGO to evolve new
exemptions and explanations that were required by the PRA following the
original request. And while Washington courts have not conclusively
determined “whether a corporation is absolutely bound to the testimony in
a CR 30(b)(6) deposition as a judicial admission that ultimately decides an
issue or if its is treated like any other testimony that may be contradicted
through other corporate witnesses...,” Flower v. T.R.A. Indus., 127 Wn.
App. 13,39 n.1, 111 P.3d 1192 (2005), the AGO should have been held to
its CR 30(b)(6) testimony because Appendix A was not testimony at all.
The trial court nonetheless ruled the AGO “may claim additional
or different exemptions during judicial review.” CP 1718. This statement
of the law is overbroad and undermines the premise of the PRA. The trial
court’s reliance on Progressive Animal Welfare Soc’y. v. University of
Washington (“PAWS II"’), 125 Wn.2d 243, 253, 884 P.2d 592 (1994), for
the proposition that the AGO may repeatedly change or assert new
exemptions without consequence is misplaced. CP 1718. In PAWS II, the
President of the University of Washington sent a letter invoking grounds
to exempt records. Id. The court held that the University was not bound
solely by that letter, primarily because imposing waiver under such
circumstances would frustrate the goal of prompt agency responses to

records requests. PAWS II, 125 Wn.2d at 253. The holding and logic of
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PAWS II do not apply here, where the AGO created significant barriers to
the production of public records by shifting claims, producing numerous
exemption logs and providing a CR 30(b)(6) witness with no ability to
explain the claimed exemptions. Unlike in PAWS II, the AGO had ample
time to analyze the records and retained outside counsel to do s0.>

Reading the PRA as granting an agency carte blanche to change or
add exemptions at any time would render meaningless those sections that
require the timely explanation of exemptions. See §§ .210(3), .520.
Further, the PRA provides that an agency may satisfy its duty to respond
promptly to a request by telling the requester additional time is needed to
“determine whether any of the information requested is exempt....”
42.56.520.>! See also WAC 44-14-04003(2), (3), (7) (agency should
communicate with requester and seek clarification or additional time as
necessary).

At some point, the AGO’s actions in this case required

corresponding judicial reactions — either through greater penalties or the

30 The trial court also cited Citizens for Fair Share v. Dep’t of Corrections, 117 Wn. App.
411, 72 P.3d 206 (2003). CP 1719. In Citizens, the Court of Appeals reversed summary
judgment for the AGO because it found the PRA had been violated. Id. at 430-31. The
case does not stand for the proposition that the AGO can later provide an explanation at
any time. In fact, the court in that case explicitly did not address whether or not the
AGO’s subsequent provision of exemptions and brief explanations was adequate because
the simple act of not providing them in the first place was a PRA violation that demanded
penalties and fees. Id.
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finding of waiver.*? Otherwise, a perverse incentive is created for a state
agency to conceal its exemptions until the time of dispositive motions.
The trial court’s ruling was erroneous and waiver is appropriate given the
multiple opportunities the AGO had to provide an explanation.

D. The Trial Court Erred In Its Calculation of Fees, Costs and
Penalties.

The trial court ruled that Justice Sanders was a prevailing party
under the PRA. CP 1718, 1724-25. As a prevailing party, Justice Sanders
was entitled to “all costs, including reasonable attorney fees....” RCW
42.56.550(4)*3 (emphasis added); Spokane Research & Def. Fund v. City
of Spokane, 155 Wn.2d 89, 103 n. 10, 117 P.3d 1117 (2005) (party need
not be “substantially prevailing party” to recover mandatory fees and
penalties under the PRA).

1. The Trial Court Should Have Awarded All Reasonable
Fees and Expenses.

The trial court erroneously ruled that it had discretion to segregate
fees between successful and unsuccessful “claims.” CP 1846-47. But

there was only one “claim” in this case — the AGO’s alleged violations of

*! Former RCW 42.17.320.

32 Discovery provides an analogous situation in that a party must explain the reasons it
withholds or redacts documents in response to a request for production. See CR 34(b);
Fed. R. Civ. P. 26(b)(5)(A). Failure to do so constitutes waiver of privilege in certain
factual circumstances. See Burlington N. & Santa Fe Ry. Co. v. United States Dist. Court
Jor the District of Montana, 408 F.3d 1142, 1147-49 (9th Cir. 2005).
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the PRA. CP 7-8. The court ruled that the AGO violated the PRA in two
ways: (1) the AGO did not produce all the records it was required to; and
(2) the AGO did not explain its claimed exemptions. CP 1718, 1724-
1725. The AGO never contested the fees incurred or rates applied in
prosecuting that claim. CP 1846. Nonetheless, the trial court substantially
discounted Justice Sanders’ fee award, awarding less than 40% of the total
fees and expenses incurred. CP 1845.

Although an award may be tied to the portion of costs and fees
involved in successfully compelling disclosure of information, Zink v. City
of Mesa, 140 Wn. App. 328, 348, 166 P.3d 738, 747-48 (2007), here there
was no basis to segregate Justice Sanders fees. All of Justice Sanders’
attorney’s fees and costs were necessary to prevail because he relied on
the same core of facts and legal arguments. See, e.g., Mayer v. Sto Indus.,
Inc., 156 Wn.2d 677, 693, 132 P.3d 115 (2006) (ruling that when ‘claims
[are] so related that no reasonable segregation of successful and
unsuccessful claims can be made, there need be no segregation of attorney
fees.”) (quoting Hume v. Am. Disposal Co., 124 Wn.2d 656, 673, 880 P.2d

988 (1994)).** The AGO made no effort to segregate Justice Sanders’ fees

%} Former RCW 42.17.340(4).

** Further, the court erred by not applying the lodestar method commonly used in
contingent fee cases. CP 1845, 1858. Justice Sanders is a prevailing party under the
PRA. CP 1846. His attorneys worked on a contingent fee and a lodestar multiplier of

-42-



between exempt and non-exempt documents, nor did it offer any
explanation as to how this could have been done in light of its own failure
to explain exemptions.

There is no support for the trial court’s theory that there were four
“issues” relevant to Justice Sanders’ status as a prevailing party. The trial
court asserted that the AGO prevailed on the question of whether it made
an “adequate search” for records. CP 1856. But this “issue” was
collateral at best. See CP 402, 1225. The trial court also characterized the
Subsequent Production Documents as a separate issue, and opined that the
AGO also prevailed on that issue, even though the trial court ruled at least
some of those records were exempt and improperly withheld. CP 1725.

The trial court then apparently determined that each of these
“issues” amounted to 20% of the case and, therefore, exonerated the AGO
from paying any fees with respect to this 40%. It assigned only 10% to
the AGO’s inadequate exemption logs, despite the centrality of that issue
to the litigation and its direct correlation to the amount of fees expended.
CP 1859. Even more inexplicably, the court ruled that the AGO prevailed
on the issue of the brief explanation requirement even though it

characterized the AGO’s violation as “obvious.” CP 1855. The court then

50% is appropriate. See Bowers v. Transamerica Title Ins. Co., 100 Wn.2d 581, 598-99,
675 P.2d 193 (1983); see also CP 1640-1641.
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took the central issue of the PRA, improper withholding of public records,
assigned it only a 50% weight, and claimed that Justice Sanders prevailed
on only “5% of this issue.” CP 1860. As a result of this last finding, the
trial court awarded Justice Sanders 37.5% of his fees and costs. CP 1845,
1861. The record shows this number is a fiction. There is no suggestion
that Justice Sanders could have obtained the records he did by expending
37.5% of the fees necessary to prevail. Given the well established policies
behind the PRA, a full fee award was appropriate and necessary.

2. The Court Erred in its Calculation of Penalties

a. The court abused its discretion in determining
the amount of per day penalty.

The PRA mandates that the AGO pay penalties when it wrongfully

withholds public records. § .550(4); Soter v. Cowles Publ’g Co., 162
Wn.2d 716, 756, 174 P.3d 60 (2007). The “penalty provision...is intended
to ‘discourage improper denial of access to public records and [encourage]
adherence to the goals and procedures dictated by the statute.””
Yousoufian v. Office of Ron Sims (“Yousoufian ), 152 Wn.2d 421, 429-
30, 98 P.3d 463 (2005) (quoting Hearst Corp. v. Hoppe, 90 Wn.2d 123,
140, 580 P.2d 246 (1978)).

While the court has discretion to award penalties within the
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