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I, ARDEN CIJRTIT ,~  CT RSON , have received and reviewed the opening brief prepared by my 
attorney. Summarized below are the additional grounds for review that are not addressed in that brief. I 
understand the Court will review this Statement of Additional Grounds for Review when my appeal is 
considered on the merits. 

Additional Ground 1 

See Attached Brief incom~liance with (R~~)10.10 

Additional Ground 2 

See Attached Brief incompliance with (RAP) 10.10 

If there are additional grounds, a brief summary is attached to this statement. 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION I1 

ARDEN C. GIBSOY, 

Appellant-Petitioner, 

v. 

STATE OF WASHINGTON, 

Appellee's-Respondents. 

Cause No. 36093-4-11 

APPELLANT'S STATEMENT OF ADDITIONAL 
GROUNDS FOR REVIEW. Pursuant to 
(RAP) 10.10. 

I. IDEhJTITY OF MOVING PARTY: 

Comes Now, the appellant-petitioner Arden Gibson, respectfully submits 

and requests the court to consider this 'Statement of Additional Grounds 

for ~eview' incompliance with (RAP)10.10. 

11. RELIEF RTQUWBD: 

Appellant-Petitioner asks this court to apply appropriate relief by 

granting this 'Statement of Additional Grounds' to be reviewed with the 

direct appeal in order to preserve the interest of justice to seek relief 

which is requested incompliance with the direct appeal opening brief. 

111. STATlMXC OF ADDITIONAL GROUNDS: 

Ground (he: Whether appellant' s Four teenth Amendment Rights were 

violated by withholding defendants 'Exculpatory Evidence' 

under the Brady v. Maryland Standards? 
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Ground Twlo: Whether appel lant  's  Sixth Amendment Rights were v io la ted  by 

the  t r i a l  counselor 's  cumulative e r r o r s  f o r  f a i l i n g  to  

provide appel lant  ' s requested eyewitnesses? 

Ground Three: Whether the t r i a l  cour t  abused i t ' s  d i sc re t ion  under the 

c l e a r l y  erroneous law standards? 

N. GROUNDS FOR RELIEF AND AR-: 

[A] Whether appellant's Fourteenth Amendment Rights were violated by the 
withholding of Exculpatory evidence under the Brady v. Maryland 
standards? 

Assuming arguendo, tha t  the  t r i a l  cour t  would not be i n  e r r o r  f o r  

I allowing the  s t a t e  t o  withheld appellant  ' s Exculpatory Evidence' which 

were the [ f i r e  place poker] which the  s t a t e  i n t e n t i a l l y  changed. The revie ing 

cour t  should review the  standards which is  incompliance with the  United 

S t a t e s  Supreme Court standard case  law which is  applied i n  the Brady v. 

Maryland, 373 U.S. 83, 10LE.2d 215, 83 S.Ct. 1194 (1963). Under t h i s  case  

law t h i s  reviewing cour t  should a l s o  apply the  ana lys i s  which appel lant  must 

meet the requirements which the  U.S. Supreme Court has held: 

' 1  We now hold t h a t  the  suppression by the  prosecution of 
evidence favorable t o  an accused upon request  v i o l a t e s  
due process where the  evidence is  mater ia l  e i t h e r  t o  
g u i l t  o r  t o  punishment, i r r e spec t ive  of the  good f a i t h  
o r  bad f a i t h  of the  prosecution, The p r inc ip le  of 
Mooney v. Holohan i s  not  punishment of soc ie ty  f o r  misdeeds 
of a prosecutor but avoidance of an unfa i r  t r i a l  t o  the  
accused ." See Brady v. Maryland, 373 U.S. 83, 10 L.Ed. 2d 
215, 83 S.Ct 1194 (1963). 
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Therefore, under these  requirements the  s t a t e  v io la ted  the  defendant 

r i g h t  t o  obtain f a i r  due process f o r  the following f a i l u r e s  of (1)  the  s t a t e  

de l ibe ra te ly  exchanged the  appel lant  ' s 'exculpatory evidence' which was a t  

the  time a ' f i r e  place poker' which was a [long heavy f i r e  place poker] t o  

f a [small shor t  f i r e   lace poker] which my requested witness Ms. Vera Jean'  

an at torney witnessed the  [o r ig ina l  long f i r e  place poker] before the s t a t e  

de l ibe ra te ly  exchanged i t  i n t o  a [small f i r e  place poker] and therefore ,  the  

cour t  record which has indicated t h a t  witness Ms. Vera Jean was a l s o  taken off  

the  record. Thus, t h i s  has prejudiced the  e f f e c t  of the  v a l i d i t y  of the  

t r i a l  proceedings because the  jury was mislead t o  what the evidence 

which appeared t o  be a [shor t  f i r e  place poker] which i n  con t ras t  was i n  

a c t u a l a l i t y  a [long f i r e  place poker]. See. Sw fn m &&, 114 Wn.2d 802, 792 

P.2d. 506 (1990); See H i l l  v. United States, 368 U.S. 424, 428, 7 L.Ed.2d 417, 

82 S.Ct. 468 reh 'g denied, 369 U.S. 808, 7 L.Ed.2d 556, 82 S.Ct. 640 (1962); 

Also see United States v. Addonizio, 442 U.S. 178, 185, 60 L.Ed.2d 805, 99 S. 

C t .  2235 (1979). Also see  CP Pgs. 240 and 241 regarding missing testimony of 

appel lant  ' s witness Ms. Vera Jean. 

Accordingly, under the  pre judice  t e s t  the  cour t  must determine whether 

t h i s  was an inherent ly  miscarriage of j u s t i c e  and a v io la t ion  agains t  a 

defendants Due process of c lause  r i g h t s  t o  present  evidence which would 

support h i s  testimony f o r  f a i rnesss  of the  t r i a l .  See In re Cook, 114 Wn. 

€ 3  Whether appellant's Sixth Amendment Rights were violated by trial 
counselor's cmlative error's for failing to provide appellant ' s 
requested eyewitnesses? 

Under the  standards the  reviewing cour t  must review the  record i n  
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whole contents  and apply the ana lys i s  which is announced i n  case  law of the  

St r ickland v. Washington, 466 U. S. 668, 80 L.Ed. 2d 674, 104 S . C t  2052 (1984). 

Under t h i s  threshold requirement a conviction would be reversed f o r  

the  ineffec t iveness  which t r i a l  counselor perform a t  the  t r i a l  proceedings 

which counselor 's  performance was d e f i c i e n t  and caused pre judice  aga ins t  

the  defendant. See S t a t e  v. lhmas, 109 Wn.2d 222, 226, 743 P.2d 816 (1987). 

Appellant contends and r e l i e s  on the  claims which counsel f a i l e d  t o  

c a l l  appe l l an t ' s  requested eyewitnesses who a r e  iden t i f i ed  a s  [Mr. Paul 

Bufal in i ,  D r .  Reed, Donald Nelson, Linda Pennington, Walter Harr is  and Tony 

 each ] . However, the prosecution used witness Linda Penning ton and 

Walter Harr is  a s  witnessess i n  behalf f o r  the  s t a t e ' s  claims while the  

appellant  was denied any and a l l  of h i s  request  f o r  h i s  witnesses which 

the re  testimony would have provided a reasonable doubt f o r  the  jury t o  

f ind the appel lant  not g u i l t y  of the  charge. Thus, t h i s  should r a i s e  a 

l e g a l  question of law t o  t h i s  reviewing court  whether counselor 's  which 

f a i l e d  t o  r a i s e  such object ions  i n  l i g h t  of the  t r i a l  proceedings would 

a l s o  c o n s t i t u t e  a claim f o r  cumulative e r ro r s .  I f  so,  would t h i s  be 

incompliance with the  St r ickland r u l e ,  which appel lant  has the  burden t o  

show t h a t  even though counselor performed a s  a d e f i c i e n t  counsel thus,  

t h i s  would have changed the  r e s u l t  of the  t r i a l  proceedings which the  

appellant  would have not been found g u i l t y  of the  charge.. See United 

S t a t e s  v. A g u r s ,  427 U.S. a t  104, 112-113, 49 L.Ed.2d 342, 96 S.Ct. 2392 a l s o  

see  United S t a t e s  v. Valenzuela-Bernal, Supra, 872 -874, 73 L.Ed. 2d 1193, 102 

S.Ct. 3440. Thus, under t h i s  r u l e  the  cour t  should be more than 

convienced t h a t  appe l l an t ' s  claim regarding the  ef fec t iveness  of h i s  t r i a l  
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was d e f i c i e n t  which c l e a r l y  changed the  cutcome of the  appe l l an t ' s  t r i a l  

proceedings, because appel lant  has  a c o n s t i t u t i o n a l  r i g h t  f o r  f a i r  due 

process which includes the  r i g h t  t o  d i sc lose  exculpatory evidence and 

the  r i g h t  t o  have witnesses t o  t e s t i f y  a t  a t r i a l  proceedings i n  f o r  a 

defendants behalf a f t e r  an inves t iga t ion  which counselor must conduct. See 

R u w e l  v. Estel le ,  590 F.2d 103, 104 (CA 5 1979)). Accordingly, appel lant  

claims t h a t  h i s  t r i a l  counselor 's  performance c l e a r l y  f e l l  below an ob jec t ive  

standard of reasonableness and was not undertaken f o r  l eg i t ima te  reasons 

of t r i a l  s t r a t e g y  o r  t a c t i c s  t o  r e fuse  appel lant  the  Six th  Amendment 

r i g h t s  f o r  ris requested eyewitnesses which would have c l e a r l y  weighed the  

c r e d i b i l i t y  f a c t o r s  i n  appe l l an t ' s  favor t o  f ind  appel lant  not  g u i l t y  of 

the  charge which he  was convicted f o r .  See State v. S a d e r s ,  91 Wn. App. 

575, 958 P.2d 364 (1998); a l s o  see  State v. Mc Farland, 127 Wn.2d 322, 336, 899 

P.2d 1251 (1995). 

Moreover, the  record c l e a r l y  would ind ica te  f a c t o r s  which t r i a l  

counselor 's  f a i l u r e  t o  make timely objec t ions  t o  evidence f a c t o r s  on the  

o the r  bad a c t s  o r  t o  p r e j u d i c i a l  evidence i n  general .  See State v. Dawkins, 

71 Wn. App. 902, 863 P.2d 124 (1993); ER 404(b). 

Accordingly, the  reviewing cour t  should apply appropr ia te  r e l i e f  

f o r  counselor '  s def ic iency performances i n  v i o l a  t i o n  of appel lant  ' s Sixth 

Amendment r i g h t s  f o r  an e f f e c t i v e  a s s i s t ance  of counsel and therefore ,  t h i s  

cour t  should render an automatice r eve r sa l  i n  t h i s  appeal regarding t h i s  

s p e c i f i c  claim. 

[C] Whether the t r i a l  court abused its discretion under the c learly 
erroneous standards? 

Under t h i s  r u l e  the  reviewing cour t  should apply the  elements which 
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a trial court decisions or ruling is reviewed as a de novo review of the 

claim for an 'Abuse of Discretion'. See Scott v, Wan$-%y%, , 148 Wn.2d 
701, 64 P.3d 1 (2003) ; also see Willener v, Sweeting, 102 Wn.2d 388, 393, 

730 P.2d 45 (1986). In addition, this reviewing court may also apply 

the analysis of many so-called "abuse of discretion' questions which can 

be broken down into questions of fact and the conclusions of law these 

facts support. See State v, Karpenski, 94 Wn. App. 80, 102, 971 P.2d 553 

(1999). 

Here, appellant asserts claims for the court to coonsider under the 

analysis for the abuse of discretion to be applied inregards to the claims 

(A) Appellant received an unfair trial because of the pre-trial publicity 

factor; (B) appellant asserts an unfair trial because of the jury which 

was empanelled was improper; ( C )  appellant asserts that the trial had 

constituted racial and an unimpartial proceedings; (D) appellant 

asserts that the prosecutor committed prosectorial misconduct during 

the pretrial and trial proceedings and finally, appellant asserts the 

claim which the court failed to allow the appellant with a change of 

venue because of the effects of the pretrial publicity. 

Therefore, under these factors which appellant claims for this 

court to review under the abuse of discretion standards this would 

arise to more than just a mere harmless error this would become a 

cause and prejudice or and actual prejudice which the reviewing court 

is required to correct any trial courts errors of the law. See State 

v. Broadway, 133 Wn.2d 118, 136, 942 P.2d 363 (1997). 

-6- 

(STATEMENT OF ADDITIONAL GROUNDS) 



Furthermore, appellant provides with a cognizable showing to the 

reviewing court which is supported by the trial transcripts incompliance 

with (RAP) 9.2 which would more than demonstrate that appellant's did 

have in fact the allegations which is claimed within claims (A) through 

(E) in the aboved paragraph which is needed to be reviewed in order to 

preserve the interest of justice in order to prevent an inherently 

gross miscarriage of justice. See In re Cook, 114 Wn.2d 802, 812, 792 

P.2d 506 (1990); also see State v. Sloan, 121 Wn. App. 220, 223, 87 P. 

3d 1214 (2004). 

Accordingly, this reviewing court should consider this timely filed 

'Statement of Additional Grounds' incompliance to the (~~~)10.10 and 

reverse appellant's criminal conviction in order to preserve the interest 

of justice as a matter of law. 

v. CONCLUSION: 

Wherefore, appellant respectfully requests that this reviewing court 

to except this 'Statement of Additional Grounds' incompliance with (RAP) 

10.10 with appellant opening brief and to grant appropriate relief by 

granting this brief and the opening brief relief sought which has been 

requested to reverse the criminal conviction and either remand for a 

trial or outright reverse the conviction and dismiss with prejudice the 

charge and immediately release the appellant from confinement. 

Accordingly, It should be so Ordered. 

Dated this /O October, 2007. 
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