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I .  IDENTITY OF PETITIONER 

FORREST EUGENE AMOS, P e t i t i o n e r  h e r e i n ,  i s  c u r r e n t l y  i n c a r c e r -  

a t e d  a t  t h e  Monroe C o r r e c t i o n s  Complex,  W a s h i n g t o n  S t a t e  R e f o r m a t o r y  

U n i t ,  Box 7 7 7 ,  Monroe,  WA 98272-0777.  

11. STATEMENT OF RELIEF SOUGHT 

I t  i s  r e q u e s t e d  t h a t  t h i s  C o u r t  g r a n t  r e v i e w  o f  M r .  Amos' 

P e r s o n a l  R e s t r a i n t  P e t i t i o n  a n d  g r a n t  M r .  Amos t h e  r e l i e f  r e q u i r e d  

w h i c h  i s  m e r g e r  o f  h i s  R o b b e r y  F i r s t  D e g r e e  and  A s s a u l t  Second 

D e g r e e  b a s e d  on Double  J e o p a r d y  p u r p o s e s ,  r e s e n t e n c i n g  w i t h i n  

t h e  s t a t u t o r y  a u t h o r i t y  w i t h o u t  t h e  u s e  o f  Mr. Amos' s u b s e q u e n t  

o f f e n s e  and  c o n v i c t i o n  f o r  A s s a u l t  Second  D e g r e e  i n  t h e  c a l c u l a t i o n  

o f  h i s  o f f e n d e r  s c o r e  b e c a u s e  i t  e x c e e d s  t h e  l e g i s l a t u r e ' s  i n t e n t  

( s t a t u t o r y  a u t h o r i t y ) ,  b r e a c h e s  t h e  p l e a  a g r e e m e n t ,  v i o l a t e s  

Double  J e o p a r d y ,  C o l l a t e r a l  E s t o p p e l ,  s p e e d y  s e n t e n c i n g  r i g h t s ,  

a n d  c o n s t i t u t e s  v i n d i c t i v e n e s s  on t h e  p a r t  o f  t h e  r e s e n t e n c i n g  

j u d g e .  M r .  Amos s h o u l d  a l s o  b e  g i v e n  h i s  r i g h t  t o  a p p e a l  t h e r e f o r e  

a n d  t h i s  p e t i t i o n  s h o u l d  b e  c o n s i d e r e d  a s  a  d i r e c t  a p p e a l .  

111. FACTS RELEVANT TO MOTION 

On J a n u a r y  1 0 ,  2 0 0 6 ,  M r .  Amos f i l e d  a  P e r s o n a l  R e s t r a i n t  P e t i t i o n .  

A f t e r  p r o c e s s i n g  t h e  p e t i t i o n ,  t h e  r e s p o n s e  d a t e  was March 1 2 ,  

2006.  The r e s p o n d e n t  s o u g h t  a  number o f  e x t e n s i o n s  and  f i n a l l y  

f i l e d  a n  u n t i m e l y  r e s p o n s e  b r i e f  on May 7 ,  2006.  T h i s  r e s p o n s e  

d i d  n o t  r e s p o n d  t o  a l l  o f  t h e  i s s u e s  r a i s e d  b y  M r .  Amos. 

On F e b r u a r y  1 6 ,  2 0 0 0 ,  M r .  Amos p l e d  g u i l t y  a s  c h a r g e d  t o  a  

number o f  c h a r g e s  w h i c h  i n c l u d e d  Robbery  F i r s t  D e g r e e  and  A s s a u l t  

F i r s t  D e g r e e .  When p l e a d i n g  g u i l t y ,  M r .  Amos' p l e a  s t a t e m e n t  s a i d :  

On J a n u a r y  1 6 ,  2 0 0 0 ,  i n  L e w i s  C o u n t y ,  I was i n  a  p e r s o n ' s  
b u i l d i n g ,  I h a d  p e r m i s s i o n  t o  go  i n  b u t  n o t  t o  s t a y  a s  
l o n g  a s  I d i d .  I went  w i t h  t h e  i n t e n t  t o  h e l p  my f r i e n d s  
t a k e  some m a r i j u a n a .  W h i l e  we w e r e  t h e r e ,  we a s s a u l t e d  
M r .  H u l l  a n d  c a u s e d  g r e a t  b o d i l y  i n j u r y  w i t h  a  d e a d l y  
weapon ( w a l k i e - t a l k i e ) ,  we s t o l e  t h e  m a r i j u a n a ,  a n d  a  gun .  
I h a v e  b e e n  c o n v i c t e d  o f  a  s e r i o u s  c r i m e  i n  t h e  p a s t ,  a n d  
c a n n o t  p o s s e s s  a  gun .  

S e e  E x h i b i t  A .  On A p r i l  2 5 ,  2 0 0 0 ,  t h e  p l e a  a g r e e m e n t  was m o d i f i e d  

and  t h e  p l e a  t o  A s s a u l t  F i r s t  D e g r e e  was r e d u c e d  t o  A s s a u l t  Second 

D e g r e e .  The s e n t e n c i n g  j u d g e  t h e n  imposed a  1 2 0  month  p r i s o n  

s e n t e n c e .  M r .  Amos t h e n  o b t a i n e d  r e l i e f  f rom t h i s  s e n t e n c e  on 

A p r i l  1 8 ,  2005 ,  and  was r e s e n t e n c e d  on J u l y  1 9 ,  2005.  
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A f t e r  s e n t e n c i n g  on A p r i l  2 5 ,  2000 ,  b u t  b e f o r e  J u l y  1 9 ,  2005 ,  

M r .  Amos was  c h a r g e d  a n d  c o n v i c t e d  o f  a  c r i m e  h e  c o m m i t t e d  w h i l e  

i n  p r i s o n  s e r v i n g  h i s  s e n t e n c e  imposed  on A p r i l  2 5 ,  2000.  

On A p r i l  2 6 ,  2004 ,  M r .  Amos c o m m i t t e d  a n  a s s a u l t  i n  W a s h i n g t o n  

S t a t e  P e n i t e n t i a r y ,  W a l l a  W a l l a  C o u n t y .  M r .  Amos was c h a r g e d  

f o r  t h i s  a s s a u l t  i n  W a l l a  W a l l a  County .  S e e  E x h i b i t  G .  On J u n e  

2 0 ,  2005 ,  M r .  Amos p l e d  g u i l t y  t o  a  r e d u c e d  c h a r g e  o f  a s s a u l t .  

S e e  E x h i b i t  H. On November 7 ,  2005 ,  M r .  Amos was s e n t e n c e d  u n d e r  

t h e  S e n t e n c i n g  Reform A c t  (SRA) f o r  t h i s  c r i m e  b e i n g  c o m m i t t e d  

w h i l e  u n d e r  s e n t e n c e  f o r  a n o t h e r  f e l o n y  a n d  r e c e i v e d  a n  a u t o m a t i c  

c o n s e c u t i v e  s e n t e n c e .  S e e  E x h i b i t  I .  

On J u l y  1 9 ,  2005 ,  a t  r e s e n t e n c i n g  f o r  M r .  Amos' Lewis  C o u n t y  

c o n v i c t i o n s  t h e  r e s e n t e n c i n g  c o u r t  u s e d  M r .  Amos' s u b s e q u e n t  

o f f e n s e  a n d  c o n v i c t i o n  f o r  A s s a u l t  Second D e g r e e  i n  t h e  c a l c u l a t i o n  

o f  h i s  o f f e n d e r  s c o r e .  The r e s e n t e n c i n g  c o u r t  a l s o  h e l d  t h a t  

M r .  Amos' L e w i s  C o u n t y  c o n v i c t i o n s  f o r  b o t h  Robbery  F i r s t  D e g r e e  

a n d  A s s a u l t  Second  D e g r e e  d i d  n o t  merge  f o r  Double  J e o p a r d y  p u r p o s e s .  

See  E x h i b i t  D .  T h i s  r e s e n t e n c i n g  d i d  n o t  comply w i t h  t h e  p l e a  

a g r e e m e n t  w h i c h  c o n s t i t u t e s  a  b r e a c h  b y  t h e  S t a t e  ( r e s p o n d e n t )  

b e c a u s e  when p l e a d i n g  g u i l t y  o n e  t e r m  o f  t h e  p l e a  a g r e e m e n t  o n l y  

p r o v i d e d  t h e  u s e  o f  a n y  new c o n v i c t i o n s  t h a t  o c c u r r e d  b e t w e e n  

t h e  t i m e  o f  p l e a d i n g  g u i l t y  a n d  t h e  d a t e  o f  s e n t e n c i n g .  S e e  

E x h i b i t s  A a n d  B. M r .  Amos now r e p l i e s  t o  t h e  r e s p o n d e n t ' s  e r r o n e o u s  

r e s p o n s e  b r i e f .  

I V .  GROUND FOR RELIEF AND ARGUMENTS 

GROUND ONE 

M r .  Amos' Double  J e o p a r d y  c l a i m  f o r  h i s  c o n v i c t i o n  and s e n t e n c e  

f o r  b o t h  Robbery  F i r s t  D e g r e e  and  A s s a u l t  Second D e g r e e .  

F i r s t  o f f ,  i n  t h e  r e s p o n d e n t ' s  r e s p o n s e  b r i e f  t h e  r e s p o n d e n t  

a t t e m p t s  t o  "muddy t h e  w a t e r s "  o r  d i s t r a c t  t h e  c o u r t ' s  a t t e n t i o n  

away f rom t h e  k e y  i s s u e  r a i s e d  b y  M r .  Amos b y  a s s e r t i n g  t h a t  

M r .  Amos r e c e i v e d  a  b e n e f i c i a l  p l e a  a g r e e m e n t  t h a t  was p a r t  o f  

a  " p a c k a g e  d e a l "  and  now M r .  Amos s e e k s  t o  " w i t h d r a w "  f rom o n l y  

a  p o r t i o n  o f  t h e  p l e a  a g r e e m e n t  b e c a u s e  M r .  Amos c o l l a t e r a l  a t t a c k s  

h i s  c o n v i c t i o n  a n d  s e n t e n c e  f o r  b o t h  R o b b e r y  F i r s t  D e g r e e  a n d  

A s s a u l t  Second  Degree  b a s e d  on a  Double  J e o p a r d y  c l a i m .  

A l s o  i n  t h e  r e s p o n d e n t ' s  a t t e m p t  t o  "muddy t h e  w a t e r s "  f rom 
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t h e  k e y  i s s u e  r a i s e d  b y  M r .  Amos t h e  r e s p o n d e n t  r e l i e s  on f i c t i o n a l  

f a c t s  o r  f a c t s  t h a t  w e r e  n e i t h e r  c h a r g e d ,  f o u n d  b y  a  j u r y ,  n o r  

s t i p u l a t e d  t o  b y  M r .  Amos when p l e a d i n g  g u i l t y .  The r e s p o n d e n t  

r e l i e s  on a  " l a t e r  i n  t i m e "  a s s a u l t  w i t h  t h e  s t o l e n  f i r e a r m  t h a t  

d i d  n o t  o c c u r  n o r  was  c h a r g e d ,  f o u n d  b y  a  j u r y ,  o r  p l e d  t o .  

Does M r .  Amos' r e q u e s t  f o r  a c o r r e c t  s e n t e n c e  w i t h i n  t h e  

l e g i s l a t u r e ' s  i n t e n t  c o n s t i t u t e  a n  a t t e m p t  t o  w i t h d r a w  

from t h e  p l e a  a g r e e m e n t  o r  a  p o r t i o n  o f  t h e  p l e a  a g r e e m e n t ?  

I t  i s  b e l i e v e d  b y  M r .  Amos a n d  s u p p o r t e d  b y  a  l o n g  l i n e  o f  

c a s e s  t h a t  M r .  Amos' r e q u e s t  f o r  a  c o r r e c t  s e n t e n c e  w i t h i n  t h e  

L e g i s l a t u r e ' s  i n t e n t  ( s t a t u t o r y  a u t h o r i t y )  i s  - n o t  a n  a t t e m p t  

b y  M r .  Amos t o  w i t h d r a w  f rom t h e  p l e a  a g r e e m e n t  o r  a  p o r t i o n  

o f  t h e  p l e a  a g r e e m e n t .  T h e r e f o r e ,  t h e  r e s p o n d e n t ' s  a s s e r t i o n  

i s  i n c o r r e c t  by  f a r .  

T h e r e  i s  a  b i g  d i f f e r e n c e  b e t w e e n  " w i t h d r a w i n g "  a  p l e a  a g r e e m e n t  

o r  a  p o r t i o n  o f  t h e  p l e a  a g r e e m e n t  a n d  r e q u e s t i n g  a  c o r r e c t  s e n t e n c e  

w i t h i n  t h e  L e g i s l a t u r e ' s  i n t e n t  ( s t a t u t o r y  a u t h o r i t y ) .  

M r .  Amos r e l i e s  on a  l o n g  l i n e  o f  c a s e s  t h a t  e s t a b l i s h  t h a t  

a  p l e a  a g r e e m e n t  c a n n o t  e x c e e d  t h e  L e g i s l a t u r e ' s  i n t e n t  ( s t a t u t o r y  

a u t h o r i t y )  g i v e n  t o  t h e  c o u r t s .  I n  r e  P e r s o n a l  R e s t r a i n t  o f  

G a r d n e r ,  9 4  Wn.2d 504 ,  617  P.2d 1 0 0 1  ( 1 9 8 0 ) ;  S t a t e  v .  E i l t s ,  

94  Wn.2d 4 8 9 ,  617  P.2d 9 9 3  ( 1 9 8 0 ) ;  I n  r e  P e r s o n a l  R e s t r a i n t  o f  

Moore,  1 1 6  Wn.2d 3 0 ,  8 0 3  P.2d 300 ( 1 9 9 1 ) ;  I n  r e  P e r s o n a l  R e s t r a i n t  

o f  F l e m i n g ,  1 2 9  Wn.2d 529 ,  919 P.2d 66  ( 1 9 9 6 ) ;  I n  r e  P e r s o n a l  

R e s t r a i n t  o f  Goodwin, 1 4 6  Wn.2d 8 6 1 ,  50 P.3d 618  ( 2 0 0 2 ) .  

I n  Goodwin,  1 4 6  Wn.2d, o u r  Supreme C o u r t  t o o k  t h e  t i m e  t o  

c l a r i f y  t h e  l a w  and  k e p t  w i t h  i t s  l o n g - e s t a b l i s h e d  p r e c e d e n t  

b y  a d h e r i n g  t o  t h e  p r i n c i p l e s  " t h a t  a  s e n t e n c e  i n  e x c e s s  o f  t h e  

s t a t u t o r y  a u t h o r i t y  i s  s u b j e c t  t o  c o l l a t e r a l  a t t a c k . "  S e e  Goodwin,  - 
1 4 6  Wn.2d a t  873 .  The Goodwin c o u r t  f u r t h e r  c o n c l u d e d :  

goo hat t h e  f a c t  t h a t  a  n e g o t i a t e d  p l e a  a g r e e m e n t  was  i n -  
v o l v e d  d o e s  n o t  r e q u i r e  a n y  o t h e r  c o n c l u s i o n .  F i r s t ,  
t h a t  h o l d i n g  i s  i n  k e e p i n g  w i t h  t h i s  c o u r t ' s  p r e c e d e n t .  
A s  e x p l a i n e d ,  t h e  c o u r t  h a s  g r a n t e d  r e l i e f  t o  p e r s o n a l  
r e s t r a i n t  p e t i t i o n e r s  i n  t h e  form o f  r e s e n t e n c i n g  w i t h i  
s t a t u t o r y  a u t h o r i t y  w h e r e  a  s e t e n c e  i n  e x c e s s  o f  t h a t  
a u t h o r i t y  h a d  b e e n  i m p o s e d ,  w i t h o u t  r e g a r d  t o  t h e  p l e a  
a g r e e m e n t s  i n v o l v e d .  S e e  G a r d n e r ,  94 Wn.2d 504;  Moore,  
1 1 6  Wn.2d 30.  C o r r e c t i n g  a n  e r r o n e o u s  s e n t e n c e  i n  e x c e  
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o f  s t a t u t o r y  a u t h o r i t y  d o e s  n o t  a f f e c t  t h e  f i n a l i t y  o f  
t h a t  p o r t i o n  o f  t h e  judgment  a n d  s e n t e n c e  t h a t  was c o r r e c t  
a n d  v a l i d  when i m p o s e d .  C a r l e ,  9 3  Wn.2d a t  34 .  The c o u r t  
h a s  a l s o  r e c o g n i z e d ,  on d i r e c t  a p p e a l ,  t h a t  t h e  e r r o n e o u s  
p o r t i o n  o f  a  s e n t e n c e  i n  e x c e s s  o f  s t a t u t o r y  a u t h o r i t y  
mus t  b e  r e v e r s e d ,  a n d  a  p l e a  a g r e e m e n t  t o  t h e  u n l a w f u l  
s e n t e n c e  d o e s  n o t  b i n d  t h e  d e f e n d a n t .  E i l t s ,  94  Wn.2d 
4 8 9 ;  ( c i t i n g  Goodwin,  1 4 6  Wn.2d a t  877)-(emphasis  a d d e d ) .  

I t  h a s  a l r e a d y  b e e n  h e l d  i n  S t a t e  v .  F reeman ,  1 5 3  Wn.2d 7 6 5 ,  

7 8 0 ,  1 0 8  P.2d 753 ( 2 0 0 5 ) ,  t h a t  t h e r e  was  "no  e v i d e n c e  t h e  l e g i s l a t u r e  

i n t e n d e d  t o  p u n i s h  s e c o n d  d e g r e e  a s s a u l t  s e p a r a t e l y  f rom f i r s t  

d e g r e e  r o b b e r y  when t h e  a s s a u l t  f a c i l i t a t e s  t h e  r o b b e r y . "  F reeman ,  

1 5 3  Wn.2d a t  776.  

The r e s p o n d e n t ' s  a s s e r t i o n  t h a t  M r .  Amos' r e q u e s t  f o r  a  c o r r e c t  

s e n t e n c e  w i t h i n  t h e  L e g i s l a t u r e ' s  i n t e n t  ( , s t a t u t o r y  a u t h o r i t y )  

i s  a n  a t t e m p t  t o  " w i t h d r a w "  f rom t h e  p l e a  a g r e e m e n t  o r  a  p o r t i o n  

o f  t h e  p l e a  a g r e e m e n t  i s  c o n t r a r y  t o  o u r  Supreme C o u r t ' s  h o l d i n g  

i n  I n  r e  P e r s o n a l  R e s t r a i n t  o f  Goodwin, 1 4 6  Wn.2d 8 6 1 ,  50 P.3d 

618  ( 2 0 0 2 ) .  

F u r t h e r m o r e ,  M r .  Amos r e l i e s  on I n  r e  B u t l e r ,  24 Wn.App. 1 7 5 ,  

599 P.2d 1 3 1 1  ( 1 9 7 9 ) ,  t o  f u r t h e r  show t h i s  C o u r t  t h a t  M r .  Amos' 

Double  J e o p a r d y  c l a i m  i s  n o t  a n  a t t e m p t  t o  w i t h d r a w  from a  p o r t i o n  

o f  t h e  p l e a  a g r e e m e n t .  

The B u t l e r  c o u r t  h e l d ,  " a  d e f e n d a n t ' s  p l e a  o f  g u i l t y  d o e s  

n o t  w a i v e  a  c l a i m  t h a t  t h e  o f f e n s e  i s  o n e  w h i c h  t h e  s t a t e  may 

n o t  c o n s t i t u t i o n a l l y  p r o s e c u t e . "  B u t l e r ,  24 Wn.App. a t  1 7 9 .  

T h i s  d e c i s i o n  was b a s e d  on t h e  U n i t e d  S t a t e s  Supreme C o u r t ' s  

h o l d i n g  i n  Menna v .  N e w  Y o r k ,  423  U.S. 6 1 ,  46 L.Ed.2d 1 9 5 ,  9 6  

S . C t .  241  ( 1 9 7 5 ) .  -- S e e  a l s o  L a u n i u s  v .  U n i t e d  S t a t e s ,  575 F.2d 

770 ( 9 t h  C i r .  1 9 7 8 ) .  

Menna h e l d  t h a t  a l t h o u g h  a  g u i l t y  p l e a  u s u a l l y  r e s u l t s  
i n  a  w a i v e r  o f  c o n s t i t u t i o n a l  v i o l a t i o n s  i n v o l v i n g  f a c t u a l  
g u i l t ,  s u c h  a  p l e a  d o e s  n o t  w a i v e  a  c l a i m  t h a t  t h e  S t a t e  
c a n n o t  c o n s t i t u t i o n a l l y  c o n v i c t  t h e  d e f e n d a n t  o f  t h e  p a r -  
t i c u l a r  c h a r g e .  

B u t l e r ,  24 Wn.App. a t  1 7 9 .  The  B u t l e r  c o u r t  n o t e d  t h a t  B u t l e r  

r e c e i v e d  a  b e n e f i c i a l  p l e a  a g r e e m e n t  w h i c h  r e s u l t e d  i n  a  r e d u c t i o n  

o f  c h a r g e s  ( r o b b e r y  a n d  a s s a u l t  f i r s t  d e g r e e  r e d u c e d  t o  s e c o n d  

d e g r e e ) ,  b u t  t h a t  d i d  n o t  b a r  B u t l e r ' s  Double  J e o p a r d y  c l a i m  

n o r  d i d  i t  b a r  B u t l e r ' s  p e t i t i o n  f o r  r e l i e f .  
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Based on t h e  c a s e s  M r .  Amos r e l i e s  on h e r e  a n d  i n  h i s  p e t i t i o n ,  

h i s  p e t i t i o n  s h a l l  b e  h e a r d ,  d e c i d e d ,  a n d  g r a n t e d  t h e  a p p r o p r i a t e  

r e l i e f  r e q u e s t e d ,  b y  t h i s  C o u r t .  t h e  r e s p o n d e n t ' s  a s s e r t i o n  

t o  t h i s  C o u r t  t h a t  M r .  Amos i s  " p i c k i n g  a t "  o r  a t t e m p t i n g  t o  

" w i t h d r a w "  o n l y  a  p o r t i o n  o f  h i s  p l e a  a g r e e m e n t  i s  a n  i n c o r r e c t  

a s s e r t i o n  a n d  would  b e  c o n t r a r y  t o  t h e  Supreme C o u r t ' s  h o l d i n g s  

i n  t h e  c a s e s  M r .  Amos r e l i e s  on a b o v e .  

M r .  Amos o n l y  s e e k s  a  c o r r e c t  s e n t e n c e  w i t h i n  t h e  L e g i s l a t u r e ' s  

i n t e n t  ( s t a t u t o r y  a u t h o r i t y ) .  I n  n o  way d o e s  M r .  Amos' p e t i t i o n  

a t t e m p t  t o  " w i t h d r a w "  a n y  p o r t i o n  o f  t h e  p l e a  a g r e e m e n t  n o r  d o e s  

t h e  r e s p o n d e n t ' s  a s s e r t i o n  t h a t  t h i s  i s  M r .  Amos' i n t e n t  h a v e  

a n y  b e a r i n g  on t h i s  C o u r t  g r a n t i n g  t h e  r e l i e f  r e q u e s t e d  b y  M r .  

Amos. Goodwin,  1 4 6  Wn.2d a t  877 .  

Does M r .  Amos' c o n v i c t i o n  a n d  s e n t e n c e  f o r  b o t h  Robbery  F i r s t  

and  A s s a u l t  Second  D e g r e e  merge  f o r  Double  J e o p a r d y  p u r p o s e s ?  

The a p p l i c a b l e  l a w  on t h i s  i s s u e  i s  t h e  m e r g e r  d o c t r i n e .  

The m e r g e r  d o c t r i n e  i s  a  r u l e  o f  s t a t u t o r y  c o n s t r u c t i o n  
w h i c h  o n l y  a p p l i e s  w h e r e  t h e  L e g i s l a t u r e  h a s  c l e a r l y  i n d i -  
c a t e d  t h a t  i n  o r d e r  t o  p r o v e  a  p a r t i c u l a r  d e g r e e  o f  c r i m e  
t h e  s t a t e  mus t  p r o v e  n o t  o n l y  t h a t  a  d e f e n d a n t  c o m m i t t e d  
t h a t  c r i m e  b u t  t h a t  t h e  c r i m e  was a c c o m p a n i e d  by  a n  a c t  
w h i c h  i s  d e f i n e d  a s  a  c r i m e  e l s e w h e r e  i n  t h e  c r i m i n a l  s t a t u t e s .  

S t a t e  v .  J o h n s o n ,  9 2  Wn.2d 6 7 1 ,  600 P.2d 1 2 4 9  ( 1 9 7 9 ) .  R e c e n t l y ,  

o u r  Supreme C o u r t  h a s  d e c i d e d  t h i s  e x a c t  same i s s u e  o f  w h e t h e r  

Robbery  F i r s t  D e g r e e  and  A s s a u l t  Second  D e g r e e  merge  f o r  d o u b l e  

j e o p a r d y  p u r p o s e s  i n  S t a t e  v .  F reeman ,  I 5 3  Wn.2d 7 6 5 ,  7 8 0 ,  1 0 8  

P.3d 753  ( 2 0 0 5 ) .  The Freeman c o u r t  h e l d  c o n v i c t i o n s  f o r  f i r s t  

d e g r e e  r o b b e r y  and  s e c o n d  d e g r e e  a s s a u l t  w e r e  m e r g e d ,  a n d  d o u b l e  

j e o p a r d y  p r e c l u d e d  s e p a r a t e  s e n t e n c e s  f o r  r o b b e r y  a n d  a s s a u l t  

t o  f a c i l i t a t e  r o b b e r y .  

I n  Freeman t h e  c o u r t  n o t e d  when d e t e r m i n i n g  w h e t h e r  two c r i m e s  

merge  " t h e  t e s t  i s  n o t  w h e t h e r  t h e  d e f e n d a n t  u s e d  t h e  l e a s t  amount  

o f  f o r c e  t o  a c c o m p l i s h  t h e  c r i m e .  The t e s t  i s  w h e t h e r  t h e  u n n e c e s s a r y  

f o r c e  h a d  a  p u r p o s e  o r  e f f e c t  i n d e p e n d e n t  o f  t h e  c r i m e . "  F reeman ,  

1 5 3  Wn.2d a t  779 ( e m p h a s i s  a d d e d ) .  

" U s i n g  f o r c e  t o  i n t i m i d a t e  a  v i c t i m  i n t o  y i e l d i n g  p r o p e r t y  
i s  o f t e n  i n c i d e n t a l  t o  t h e  r o b b e r y . "  P r a t e r ,  30  Wn.App. 
a t  516 ( c i t i n g  Freeman ,  1 5 3  Wn.2d a t  7 ' m p h a s i s  a d d e d ) .  
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"The g r i e v o u s n e s s  o f  harm i s  n o t  t h e  q u e s t i o n . "  -9 Read 
1 0 0  Wn.App. a t  791-92 ( c i t i n g  Freeman, 1 5 3  Wn.2d a t  779)  - -  -. 
( e m p h a s i s  a d d e d ) .  

"We a l s o  c o n c l u d e  t h a t  a  c a s e  by  c a s e  a p p r o a c h  i s  r e q u i r e d  
t o  d e t e r m i n e  w h e t h e r  f i r s t  d e g r e e  r o b b e r y  and second d e g r e e  
a s s a u l t  a r e  t h e  same f o r  d o u b l e  j e o p a r d y  p u r p o s e s .  G e n e r a l l y ,  
i t  a p p e a r s  t h a t  t h e s e  two c r i m e s  w i l l  merge u n l e s s  t h e y  
h a v e  an i n d e p e n d e n t  p u r p o s e  o r  e f f e c t . "  Freeman,  1 5 3  Wn.2d 
a t  780 ( emphas i s  a d d e d ) .  

Tu rn ing  t o  t h e  f a c t s  o f  t h i s  c a s e ,  M r .  Amos' a s s a u l t i v e  a c t i o n  

was done t o  f a c i l i t a t e  t h e  r o b b e r y  and was used  t o  s u p p o r t  h i s  

c o n v i c t i o n s  f o r  b o t h  Robbery F i r s t  Degree and A s s a u l t  Second 

Degree.  T h e r e f o r e ,  s h a l l  merge f o r  Double J e o p a r d y  p u r p o s e s .  

I n  o r d e r  f o r  t h i s  Cour t  t o  g e t  an i n  d e p t h  u n d e r s t a n d i n g  o f  

t h i s  c a s e  we must s t a r t  a t  t h e  v e r y  b e g i n n i n g .  On J a n u a r y  26 ,  

2000, t h e  s t a t e  cha rged  M r .  Amos w i t h  f i r s t  d e g r e e  r o b b e r y ,  f i r s t  

d e g r e e  a s s a u l t ,  and a  number o f  o t h e r  c h a r g e s  which a r e  i r r e l e v a n t  

when d e c i d i n g  t h i s  i s s u e  o f  merge r .  So we o n l y  l o o k  a t  M r .  Amos' 

c h a r g e s  f o r  Robbery F i r s t  Degree and A s s a u l t  F i r s t  Degree .  

On F e b r u a r y  1 6 ,  2000, M r .  Amos p l e d  g u i l t y  a s  cha rged  which 

i n c l u d e d  p l e a d i n g  g u i l t y  t o  f i r s t  d e g r e e  r o b b e r y  and f i r s t  d e g r e e  

a s s a u l t .  When p l e a d i n g  g u i l t y ,  M r .  Amos' p l e a  s t a t e m e n t  t o  t h e  

s t i p u l a t e d  f a c t s  r e l e v a n t  t o  s u p p o r t  t h e  c h a r g e s  s t a t e :  

On J a n u a r y  1 6 ,  2000,  i n  Lewis County,  I was i n  a  p e r s o n ' s  
b u i l d i n g ,  I had p e r m i s s i o n  t o  go i n  b u t  n o t  t o  remain  a s  
l o n g  a s  I d i d .  I went w i t h  t h e  i n t e n t  t o  h e l p  my f r i e n d s  
t a k e  some m a r i j u a n a .  While  we were  t h e r e ,  w e - a s s a u l t e d  
M r .  H u l l  and caused  g r e a t  b o d i l y  i n j u r y  w i t h  a  d e a d l y  weapon 
( w a l k i e - t a l k i e ) ,  we s t o l e  t h e  m a r i j u a n a ,  - .  and a  gun.  I 
have  been c o n v i c t e d  o f  a  s e r i o u s  f e l o n y  i n  t h e  p a s t ,  and 
c a n n o t  p o s s e s s  a  gun. 

See E x h i b i t  A ( emphas i s  a d d e d ) .  T h i s  p l e a  s t a t e m e n t  was s u f f i c i e n t  

t o  c o n s t i t u t e  c o n v i c t i o n s  f o r  a l l  c r i m e s  cha rged  which i n c l u d e d  

f i r s t  d e g r e e  r o b b e r y  and f i r s t  d e g r e e  a s s a u l t .  So a s  i t  s t a n d s  

now, t h e  a s s a u l t  M r .  Amos s t i p u l a t e d  t o  i n  h i s  p l e a  s t a t e m e n t  

c o n s t i t u t e d  s u f f i c i e n t  b a s i s  f o r  M r .  Amos' p l e a  t o  f i r s t  d e g r e e  

a s s a u l t  and f i r s t  d e g r e e  r o b b e r y  b e c a u s e ,  a s  cha rged  and  proved  

by t h e  s t a t e ,  Robbery F i r s t  Degree r e q u i r e d  a  t a k i n g  o f  p e r s o n a l  

p r o p e r t y  " a g a i n s t  such  p e r s o n ' s  w i l l ,  by u s e  o r  t h r e a t e n e d  u s e  

o f  immedia te  f o r c e ,  v i o l e n c e  and f e a r  o f  i n j u r y  t o  s u c h  p e r s o n  

o r  h i s  p r o p e r t y  ..." See E x h i b i t  C ( emphas i s  a d d e d ) .  
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[ T ] O  p rove  f i r s t  d e g r e e  r o b b e r y  a s  c h a r g e d  and proved  by 
t h e  S t a t e ,  t h e  S t a t e  had t o  p r o v e  t h e  d e f e n d a n t s  commit ted 
an a s s a u l t  i n  f u r t h e r a n c e  o f  t h e  r o b b e r y .  

Freeman, 1 5 3  Wn.2d a t  778 .  I t  i s  c l e a r  a s  c h a r g e d  and proved  

i n  M r .  Amos' c a s e  t h e  s t a t e  had t o  p r o v e  M r .  Amos used  f o r c e  

( a s s a u l t e d )  t o  t a k e  t h e  p e r s o n a l  p r o p e r t y  from t h e  v i c t i m .  So 

t h e  s t i p u l a t e d  a s s a u l t  i n  M r .  Amos' p l e a  s t a t e m e n t  would have  

t o  be  u s e d  t o  j u s t i f y  b o t h  M r .  Amos' c o n v i c t i o n s  f o r  f i r s t  d e g r e e  

r o b b e r y  and f i r s t  d e g r e e  a s s a u l t .  

Now, b e c a u s e  f i r s t  d e g r e e  a s s a u l t  d o e s  n o t  merge w i t h  f i r s t  

d e g r e e  r o b b e r y  we must c o m p l e t e  t h e  f a c t s  o f  t h e  c a s e .  On A p r i l  

25 ,  2000, M r .  Amos was a l l o w e d  t o  w i thd raw h i s  p l e a  t o  f i r s t  

d e g r e e  a s s a u l t  i n  exchange  f o r  a  r educed  c h a r g e  o f  s econd  d e g r e e  

a s s a u l t .  See E x h i b i t  B .  

The A p r i l  25 ,  2000, v e r b a t i m  r e p o r t  r e a d s :  

THE COURT:  I w i l l  a l l o w  him t h e n  t o  w i thd raw h i s  p l e a s  
t o  c o u n t  t h r e e  and f o u r  o f  t h e  second  amended i n f o r m a t i o n .  
Have you had a  chance  t o  r e v i e w  t h i s  s econd  amended i n f o r -  
ma t ion  w i t h  M s .  Backlund? 
THE DEFENDANT: Yes.  
THE COURT:  Charge c o u n t  t h r e e  a s  r e w r i t t e n  c h a r g e  w i t h  
a s s a u l t  i n  t h e  second  d e g r e e ,  which i s  r e d u c t i o n  from 
t h e  o r i g i n a l  p l e a  o f  coun t  t h r e e ,  which was a s s a u l t  i n  
t h e  f i r s t  d e g r e e ,  ....( emphas is  a d d e d ) .  

The k e y  p o i n t  h e r e  i s  t h e  c h a r g e  o f  f i r s t  d e g r e e  a s s a u l t  was 

r educed  a  d e g r e e  t o  second  d e g r e e  a s s a u l t  and d i d  n o t  change  

t h e  a s s a u l t i v e  a c t i o n  s t i p u l a t e d  t o  when p l e a d i n g  g u i l t y  t o  a s s a u l t  

f i r s t  d e g r e e .  A s  p o i n t e d  o u t  e a r l i e r  i n  t h i s  b r i e f ,  t h e  p l e a  

s t a t e m e n t  when p l e a d i n g  g u i l t y  a s  cha rged  which i n c l u d e d  Robbery 

F i r s t  Degree and A s s a u l t  F i r s t  Degree ,  one a s s a u l t i v e  a c t i o n  

was s t i p u l a t e d  t o  and cha rged  and proved  by t h e  s t a t e  and used  

t o  c o n s t i t u t e  f a c t u a l  b a s i s  f o r  b o t h  Robbery F i r s t  Degree and 

A s s s a u l t  F i r s t  Degree .  

F u r t h e r m o r e ,  t o  show t h i s  Cour t  t h e  a s s a u l t  was done t o  f a c i l i -  

t a t e  t h e  Robbery F i r s t  Degree t h e  Cour t  need  o n l y  t o  v i ew t h e  

amended c h a r g i n g  i n f o r m a t i o n  ( E x h i b i t  C) .  E x h i b i t  C s t a t e s  t h e  

same a s  t h e  A p r i l  25 ,  2000, v e r b a t i m  r e p o r t  which s t a t e s  t h e  

e l e m e n t s  o f  A s s a u l t  Second Degree M r .  Amos p l e d  g u i l t y  t o .  

THE COURT:  A s  t o  t h e  second  amended i n f o r m a t i o n ,  c o u n t  
t h r e e ,  c h a r g i n g  you w i t h  a s s a u l t  i n  t h e  second  d e g r e e ,  
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where it is claimed on or about January 16th of 2000. in 
Lewis County, intentionally assaulted ~ o e  Hull with 4 
deadly weapon with intent to commit a felony robbery ... 
first degree, ...., what is your plea? 
THE DEFENDANT: Guilty. 

April 25, 2000, verbatim reports, pages 10-11 (emphasis added). 

The state charged Mr. Amos with the intent to commit a robbery 

first degree when charging him with assault second degree. So 

regardless what the respondent says to this court with regard 

to whether Mr. Amos' assault second degree merges with Mr. Amos' 

robbery first degree, the bottom line is the charging information 

provides the necessary insight to this issue. The respondent 

only attempts to "muddy the waters" around the key issue which 

is the assault second degree had the intent to commit the robbery 

first degree. 

In the respondent's response brief, they assert that Mr. Amos1 

robbery first degree was based on his assaultive action with 

fists and walkie-talkies to steal the marijuana and pistol and 

Mr. Amos1 assault second degree was based on his "later in the 

stages of the robbery" assault with the stolen firearm to further 

steal more items. This assertion is fictional at best. Mr. 

Amos only pled to an assault with a deadly weapon to wit: a walkie- 

talkie. this is supported by Mr. Amos' first plea statement 

when pleading guilty to assault first degree and his second plea 

statement when pleading guilty to assault second degree. 

Mr. Amos' first plea statement states in relevant part: 

While we were there, we assaulted Joe Hull and caused 
great bodily injury with a deadly weapon (walkie-talkie) 

See Exhibit A (emphasis added). Mr. Amos' second plea statement 

states in relevant part: 

On 1/26/00, in Lewis County, I assaulted an individual 
with a deadly weapon. I was in possession of a firearm 
at the time of the assault. 

See Exhibit B and the April 25, 2000, verbatim reports at page 11. 

This Court needs to note again that Mr. Amos1 first and second 

degree assault were based on the same assaultive action with 

the deadly weapon (walkie-talkie). The April 25, 2000, verbatim 

report at page 7, states in relevant part: 
THE COURT: Charge count three as rewritten charge with 
assault in the second degree, which is a reduction from 

REPLY BRIEF - 8 



t h e  o r i g i n a l  p l e a  o f  c o u n t  t h r e e ,  which was a s s a u l t  i n  
t h e  f i r s t  d e g r e e ,  .... 

M r .  Amos n e v e r  p l e d  o r  s t i p u l a t e d  t o  t h e  " l a t e r  i n  t h e  s t a g e s  

o f  t h e  r o b b e r y "  a s s a u l t  w i t h  t h e  s t o l e n  f i r e a r m  n o r  was M r .  Amos 

cha rged  w i t h  such  o r  found  g u i l t y  o f  by a  j u r y  o f  s u c h  l a t e r  

i n  t ime  a s s a u l t  w i t h  t h e  s t o l e n  f i r e a r m .  B l a k e l y  v .  Washington ,  

542 U.S. 296, 124  S .Ct .  2531,  159 L.Ed.2d 403 ( 2 0 0 4 ) ,  would a p p l y  

h e r e  i f  t h e  s t a t e  c o n t i n u e s  t o  a s s e r t  t h a t  M r .  Amos' a s s a u l t  

second  d e g r e e  was based  on an  a s s a u l t  t h a t  n e v e r  was c h a r g e d ,  

found by a  j u r y ,  p l e d  t o ,  o r  s t i p u l a t e d  t o  by M r .  Amos. 

On a n o t h e r  n o t e ,  i t  i s  b e l i e v e d  by M r .  Amos t h a t  t h e  r e s p o n d e n t ' s  

a s s e r t i o n  t h a t  M r .  Amos commit ted a  " l a t e r  i n  t h e  s t a g e s  o f  t h e  

r o b b e r y "  a s s a u l t  w i t h  t h e  s t o l e n  f i r e a r m  i s  i r r e l e v a n t  based  

on o u r  Supreme C o u r t ' s  r u l i n g  i n  S t a t e  v .  Freeman, 1 5 3  Wn.2d 

765, 780,  108  P.3d 753 ( 2 0 0 5 ) .  

[ T l h e  t e s t  i s  n o t  w h e t h e r  t h e  d e f e n d a n t  u sed  t h e  l e a s t  
amount o f  f o r c e  n e c e s s a r y  t o  a c c o m p l i s h  t h e  c r i m e .  The 
t e s t  i s  whe the r  t h e  u n n e c e s s a r y  f o r c e  had a  p u r p o s e  o r  
e f f e c t  i n d e p e n d e n t  o f  t h e  c r i m e .  

Freeman, 1 5 3  Wn.2d a t  779 ( emphas i s  a d d e d ) .  The Freeman c o u r t  

f u r t h e r  s a i d :  

 he he f a c t  t h e  v i o l e n c e  used  was e x c e s s i v e  even  i n  r e l a t i o n  
t o  t h e  c r i m e  c h a r g e d  i s  n o t  an a p p r o p r i a t e  b a s i s  f o r  a v o i d i n g  
m e r g e r , . . . .  

Freeman, 1 5 3  Wn.2d a t  779 ( emphas i s  a d d e d ) .  With t h e s e  r u l i n g s  

i t  i s  i r r e l e v a n t  how much f o r c e  was u s e d .  The f a c t  o f  t h e  m a t t e r  

i s  t h e  p u r p o s e  o r  e f f e c t  o f  t h e  a s s a u l t i v e  a c t i o n  and i n  t h e  

r e s p o n d e n t ' s  own r e s p o n s e  b r i e f  t h e y  o u t l i n e  t h e  a s s a u l t  a s  a 

n e c e s s a r y  a s s a u l t  t o  f a c i l i t a t e  t h e  c o m p l e t i o n  o f  t h e  r o b b e r y .  

T h e r e f o r e ,  merger  s h a l l  o c c u r  r e g a r d l e s s  t h e  t y p e  o f  a s s a u l t i v e  

a c t i o n  beh ind  t h e  c o m p l e t i o n  o f  t h e  r o b b e r y  f i r s t  d e g r e e .  

On one f i n a l  n o t e ,  t h e  r e s p o n d e n t  h o p e l e s s l y  r e l i e s  on B lockburge r  

v .  Un i t ed  S t a t e s ,  284 U.S. 299, 76 L.Ed. 306 ,  52 S . C t .  180  (1932)  

t o  s u p p o r t  M r .  Amos' c o n v i c t i o n  f o r  b o t h  Robbery F i r s t  Degree 

and A s s a u l t  Second Degree .  T h i s  f u r t h e r  shows t h i s  c o u r t  t h a t  

t h e  r e s p o n d e n t  i s  t r y i n g  t o  "muddy t h e  w a t e r s "  o r  d i s t r a c t  t h e  

c o u r t ' s  a t t e n t i o n  away from t h e  key  i s s u e  o f  t h i s  c a s e  b e c a u s e  

t h e  Freeman c o u r t  h e l d  t h a t :  
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" [ A l s  w e  r e c e n t l y  r u l e d ,  B l o c k b u r g e r  ' i s  n o t  d i s p o s i t i v e  
o f  t h e  q u e s t i o n  w h e t h e r  two o f f e n s e s  a r e  t h e  same .... A l t h o u g h  
t h e  r e s u l t  o f  t h i s  t e s t  i s  v resumed  t o  b e  t h e  l e g i s l a t u r e ' s  
i n t e n t .  ' "  

I n  r e  P e r s o n a l  R e s t r a i n t  o f  P e r c e r ,  1 5 0  Wn.2d 4 1 ,  50-51,  75 P.3d 

488 ( 2 0 0 3 ) ( c i t i n ~  Freeman ,  1 5 3  Wn.2d a t  7 7 7 ) .  Merger  o f  M r .  

Amos' c o n v i c t i o n  and s e n t e n c e  f o r  b o t h  R o b b e r y  F i r s t  D e ~ r e e  a n d  

A s s a u l t  Second  D e g r e e  s h a l l  o c c u r  f o r  D o u b l e  J e o p a r d y  p u r p o s e s .  

The l e a d i n g  Supreme C o u r t  c a s e  i s  S t a t e  v .  F reeman ,  1 5 3  Wn.2d 

765 .  7 8 0 ,  1 0 8  P.3d 7 5 3  ( 2 0 0 5 )  s u p p o r t s  t h i s  h o l d i n g .  M r .  Amos' 

c o n v i c t i o n  a n d  s e n t e n c e  f o r  A s s a u l t  Second D e g r e e  s h a l l  b e  v a c a t e d  

and r e s e n t e n c i n g  s h a l l  o c c u r .  I n  r e  B u t l e r ,  24 Wn.App, 1 7 5 ,  

599 P.2d 1 3 1 1  ( 1 9 7 9 ) .  

GROUND TWO 

Is M r .  Amos' o f f e n d e r  s c o r e  m i s c a l c u l a t e d  w i t h  t h e  u s e  o f  a  

s u b s e q u e n t  o f f e n s e  a n d  c o n v i c t i o n  i n  t h e  c a l c u l a t i o n  o f  

h i s  o f f e n d e r  s c o r e ?  

M r .  Amos b e l i e v e s  t h a t  t h e  r e s e n t e n c i n g  c o u r t  e r r e d  when u s i n g  

h i s  s u b s e q u e n t  o f f e n s e  a n d  c o n v i c t i o n  i n  t h e  c a l c u l a t i o n  o f  h i s  

o f f e n d e r  s c o r e  a t  r e s e n t e n c i n g  t o  c o r r e c t  a n  e r r o n e o u s  s e n t e n c e  

i n  e x c e s s  o f  s t a t u t o r y  a u t h o r i t y  b e c a u s e  t h e  l e g i s l a t u r e  i n t e n d e d  

f o r  a  s u b s e q u e n t  o f f e n s e  and  c o n v i c t i o n  t o  b e  c o u n t e d  a n d  p u n i s h e d  

a s  s u c h  u n d e r  RCW 9 . 9 4 A . 5 8 9 ( 2 ) ( a )  and  n o  c o u n t e d  and  p u n i s h e d  

a s  a  p r i o r  c o n v i c t i o n  u n d e r  RCW 9 . 9 4 8 . 5 2 5 ( 1 ) ( 8 ) .  

[ ~ I h e n e v e r  a  p e r s o n  w h i l e  u n d e r  s e n t e n c e  f o r  c o n v i c t i o n  
o f  a  f e l o n y  commits  a n o t h e r  f e l o n y  a n d  i s  s e n t e n c e d  t o  
a n o t h e r  term o f  c o n f i n e m e n t ,  t h e  l a t t e r  term s h a l l  n o t  
b e g i n  u n t i l  e x p i r a t i o n  o f  a l l  p r i o r  t e r m s .  

RCW 9 . 9 4 A . 5 8 9 ( 2 ) ( a ) .  

A p r i o r  c o n v i c t i o n  w h i c h  e x i s t s  b e f o r e  t h e  d a t e  o f  s e n t e n c i n g  
f o r  t h e  o f f e n s e  f o r  w h i c h  t h e  o f f e n d e r  s c o r e  i s  b e i n g  computed .  

RCW 9 . 9 4 A . 5 2 5 ( 1 ) .  

I f  t h e  p r e s e n t  c o n v i c t i o n  i s  f o r  a  v i o l e n t  o f f e n s e . . . c o u n t  
two p o i n t s  f o r  e a c h  p r i o r  a d u l t  and  j u v e n i l e  v i o l e n t  f e l o n y  
c o n v i c t i o n . . . .  

RCW 9 . 9 4 8 . 5 2 5 ( 1 ) ( 8 ) ,  i n  r e l e v a n t  p a r t .  The k e y  i s s u e  i s  t h e  

a p p l i c a t i o n  o f  t h e s e  two s t a t u t e s ,  RCW 9 . 9 4 A . 5 8 9 ( 2 ) ( a )  a n d  RCW 

9 . 9 4 A . 5 2 5 ( 1 ) ( 8 ) ,  t o  t h e  p r e s e n t  c a s e .  T h e r e  i s  n o  p o s s i b l e  way 

b o t h  o f  t h e s e  s t a t u t e s  c a n  work i n  r e l a t i o n  t o  e a c h  o t h e r  by 

c o u n t i n g  t h e  same o f f e n s e  a n d  c o n v i c t i o n  a s  a  s u b s e q u e n t  o f f e n s e  
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and c o n v i c t i o n  unde r  RCW 9 .94A.589(2 ) ( a )  t h e n  t u r n  a round  and 

coun t  i t  a s  a  p r i o r  c o n v i c t i o n  u n d e r  RCW 9 . 9 4 8 . 5 2 5 ( 1 ) ( 8 ) .  

I n  b o t h  s t a t u t e s ,  t h e  L e g i s l a t u r e  p r o v i d e d  two c o m p l e t e l y  

d i f f e r e n t  i n t e n t s .  Under RCW 9 . 9 4 A . 5 8 9 ( 2 ) ( a )  t h e  L e g i s l a t u r e  

i n t e n d e d  t o  p u n i s h  t h o s e  f e l o n i e s  commit ted w h i l e  t h e  p e r s o n  

was u n d e r  s e n t e n c e  f o r  a n o t h e r  f e l o n y ,  w i t h  a  c o n s e c u t i v e  s e n t e n c e .  

Then u n d e r  RCW 9 . 9 4 8 . 5 2 5 ( 1 ) ( 8 ) ,  t h e  L e g i s l a t u r e  i n t e n d e d  t o  p u n i s h  

a  p e r s o n ' s  a c t i o n s  based  on h i s  p r i o r  c r i m i n a l  h i s t o r y .  

Based on t h e  f a c t s  o f  t h i s  c a s e ,  M r .  Amos commit ted h i s  A s s a u l t  

Second Degree w h i l e  he  was i n  p r i s o n  s e r v i n g  o u t  h i s  120  month 

s e n t e n c e  imposed i n  Lewis County and  M r .  Amos r e c e i v e d  an a u t o m a t i c  

c o n s e c u t i v e  s e n t e n c e  a s  a  maTTER OF LAW FOR I T .  See  E x h i b i t s  

G ,  H ,  I .  So w i t h  t h a t ,  Lewis County s h o u l d  o f  had no  s t a t u t o r y  

a u t h o r i t y  ( L e g i s l a t i v e  i n t e n t )  t o  u s e  M r .  Amos' s u b s e q u e n t  o f f e n s e  

and c o n v i c t i o n  f o r  A s s a u l t  Second Degree i n  t h e  c a l c u l a t i o n  o f  

h i s  o f f e n d e r  s c o r e  by c o u n t i n g  i t  a s  a  p r i o r  c o n v i c t i o n .  

The r e s p o n d e n t  f a i l s  t o  r e a l i z e  t h a t  S t a t e  v .  C o l l i c o t t ,  1 1 8  

Wn.2d 649 ,  827 P.2d 263 ( 1 9 9 2 ) ,  i s  n o t  c o n t r o l l i n g  n o r  d o e s  i t  

have  a n y t h i n g  t o  do w i t h  o f f e n s e s  t h a t  o c c u r r e d  a f t e r  t h e  d e f e n -  

d a n t ' s  s e n t e n c i n g .  C o l l i c o t t  s e t  a  t r e n d  by h o l d i n g  t h e  SRA 

p e r m i t t e d  t h e  u s e  o f  a  s u b s e q u e n t  c o n v i c t i o n  f o r  t h e  p u r p o s e s  

o f  d e t e r m i n i n g  t h e  o f f e n d e r  s c o r e  a t  t h e  d e f e n d a n t ' s  r e s e n t e n c i n g .  

However, i n  C o l l i c o t t ,  1 1 8  Wn.2d, and a l l  o t h e r  c a s e s ,  t h e  b a s i s  

f o r  t h i s  h o l d i n g  i s  t h e  u s e  o f  a  s u b s e q u e n t  c o n v i c t i o n  f o r  a  

pend ing  o f f e n s e .  I t  h a s  no  b e a r i n g  on t h e  u s e  o f  a  s u b s e q u e n t  

c o n v i c t i o n  r e s u l t i n g  from a  s u b s e q u e n t  o f f e n s e .  

M r .  Amos b e l i e v e s  t h a t  t h i s  i s  t h e  k e y  i s s u e  and makes h i s  

c a s e  d i s t i n g u i s h a b l e  from C o l l i c o t t ,  118  Wn.2d, and o t h e r  c a s e s .  

Even i n  C o l l i c o t t ,  118  Wn.2d, t h e  r e s e n t e n c i n g  judge s a i d :  

I f i n d  t h a t  w i t h  some d i f f i c u l t y ,  t h o u g h ,  t o  i n c l u d e  a  
b u r g l a r y .  Tha t  i s  why I a s k e d  t h e  q u e s t i o n  w h e t h e r  t h e  
b u r g l a r y  was commit ted b e f o r e  t h e  commission o f  t h e s e  
o f f e n s e s .  I ' m  t o l d ,  i f  i t  were  commit ted a f t e r  b u t  b e f o r e  
t o d a y ,  t h a t  would be  p e r h a p s  a  d i f f e r e n t  s i t u a t i o n .  

C o l l i c o t t ,  118  Wn.2d a t  653-54. M r .  Amos b e l i e v e s  t h a t  t h e  

d i f f e r e n t  s i t u a t i o n  n o t e d  i n  C o l l i c o t t ,  1 1 8  Wn.2d, i s  due t o  

t h e  l a n g u a g e  i n  RCW 9 . 9 4 A . 5 8 9 ( 2 ) ( a ) .  When c o n s t r u i n g  two s t a t u t e s ,  

t h e  Cour t  n e e d s  t o  f o l l o w  t h e  p o l i c y  o f  t h e  c o u r t .  - See  S t a t e  

v .  Workman, 90 Wn.2d 443,  584 P.2d 382 ( 1 9 7 8 ) ;  Simpson v .  U n i t e d  
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S t a t e s ,  435 U.S. 6 ,  55 L.Ed.2d 7 0 ,  98 S .C t .  909 ( 1 9 7 8 ) .  Workman h e l d :  

R e f e r r i n g  t o  t h e  p o l i c y  o f  t h e  c o u r t  t o  i n t e r p r e t  a  c r i m i n a l  
s t a t u t e  s o  a s  t o  i n c r e a s e  t h e  p e n a l t y  imposed ,  a b s e n t  c l e a r  
e v i d e n c e  o f  L e g i s l a t i v e  i n t e n t  t o  do s o ,  t h e  c o u r t  h e l d  
t h i s  " r u l e  o f  l e n i t y "  would p r e c l u d e  c o n s t r u i n g  t h e  s t a t u t e s  
a s  t o  a l l o w  enhanced  p e n a l t i e s  u n d e r  b o t h .  s impson  v .  
U n i t e d  S t a t e s ,  9 8  S . C t .  s u p r a  a t  914 ( c i t i n g  Workman, 90  
Wn.2d a t  4 5 4 ) .  The Simpson c o u r t  f u r t h e r  r e l i e d  on t h e  
p r i n c i p l e  o f  s t a t u t o r y  c o n s t r u c t i o n  t h a t  t h e  t e r m s  o f  a  
s p e c i f i c  s t a t u t e  t a k e - p r e c e d e n c e  o v e r  a  general  s t a t u t e ,  
where  b o t h  a d d r e s s  t h e  same c o n c e r n .  

Simpson,  a t  914 ( c i t i n g  Workman, 90 Wn.2d a t  4 5 4 ) .  

I n  e s s e n c e ,  i t  i s  c l e a r  t h a t  b o t h  RCW 9 . 9 4 A . 5 8 9 ( 2 ) ( a )  and 

RCW 9 . 9 4 8 . 5 2 5 ( 1 ) ( 8 )  p r o v i d e  two ways t h e  L e g i s l a t u r e  i n t e n d e d  

t o  enhance  a  d e f e n d a n t ' s  s e n t e n c e  s o  t h e  r u l e  o f  l e n i t y  s h a l l  

a p p l y  i n  o r d e r  t o  p r e v e n t  t h e  u s e  o f  M r .  Amos' s u b s e q u e n t  o f f e n s e  

and c o n v i c t i o n  f o r  A s s a u l t  Second Degree a s  b o t h  a  s u b s e q u e n t  

o f f e n s e  and c o n v i c t i o n  u n d e r  RCW 9 . 9 4 A . 5 8 9 ( 2 ) ( a )  r e q u i r i n g  a n  

a u t o m a t i c  c o n s e c u t i v e  s e n t e n c e  and a  p r i o r  c o n v i c t i o n  u n d e r  RCW 

9 . 9 4 8 . 5 2 5 ( 1 ) ( 8 )  r e q u i r i n g  two p o i n t s  b e i n g  added t o  M r .  Amos1 

u n d e r l y i n g  s e n t e n c e  t h a t  must  e x p i r e  b e f o r e  h i s  c o n s e c u t i v e  s e n t e n c e  

can  s t a r t .  

The p r i n c i p l e  o f  s t a t u t o r y  c o n s t r u c t i o n  t h a t  t h e  t e r m s  o f  

a  s p e c i f i c  s t a t u t e  t a k e  p r e c e d e n c e  o v e r  a  g e n e r a l  s t a t u t e  s h o u l d  

a l s o  p r e v e n t  t h e  u s e  o f  M r .  Amos' s u b s e q u e n t  o f f e n s e  and c o n v i c t i o n  

f o r  a s s a u l t  s econd  d e g r e e  a s  b o t h  a  s u b s e q u e n t  o f f e n s e  and c o n v i c t i o n  

u n d e r  RCW 9 . 9 4 A . 5 8 9 ( 2 ) ( a )  and a  p r i o r  c o n v i c t i o n  u n d e r  RCW 9 .94A.525(1 ) (8 )  

RCW 9 . 9 4 8 . 5 8 9 ( 2 ) ( a )  i s  t h e  more s p e c i f i c  s t a t u t e  s t r i c t l y  

p e r t a i n i n g  t o  o f f e n s e s  o c c u r r i n g  w h i l e  u n d e r  s e n t e n c e  f o r  a n o t h e r  

f e l o n y  and RCW 9 .94A.525(1 ) (8 )  p e r t a i n s  t o  p r i o r  c o n v i c t i o n s .  

RCW 9 .94A589(2 ) ( a )  g o v e r n s  o v e r  RCW 9 .94A.525(1 ) (8 )  t h e r e f o r e ,  

s i n c e  M r .  Amos r e c e i v e d  a n  a u t o m a t i c  c o n s e c u t i v e  s e n t e n c e  u n d e r  

s t a t e  l a w  i n  Wal la  Wa l l a  Coun ty ,  Lewis Coun ty ,  i n  t u r n ,  s h o u l d  

n o t  be  a b l e  t o  u s e  t h e  same s u b s e q u e n t  o f f e n s e  and c o n v i c t i o n  

f o r  A s s a u l t  Second Degree  a s  a  p r i o r  c o n v i c t i o n .  Based on t h e  

r u l e  o f  l e n i t y  and t h e  p r i n c i p l e  o f  s t a t u t o r y  c o n s t r u c t i o n  t h a t  

t h e  s p e c i f i c  s t a t u t e  t a k e s  p r e c e d e n c e  o v e r  t h e  g e n e r a l  s t a t u t e ,  

Lewis  County h a s  no s t a t u t o r y  a u t h o r i t y  ( L e g i s l a t i v e  i n t e n t )  

t o  u s e  M r .  Amos' s u b s e q u e n t  o f f e n s e  and c o n v i c t i o n  f o r  A s s a u l t  

Second Degree a s  a  p r i o r  c o n v i c t i o n  i n  t h e  c a l c u l a t i o n  o f  h i s  

o f f e n d e r  s c o r e .  
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Does t h e  u s e  o f  M r .  Amos' s u b s e q u e n t  o f f e n s e  a n d  c o n v i c t i o n  

f o r  A s s a u l t  Second  D e g r e e  a s  b o t h  a  s u b s e q u e n t  o f f e n s e  a n d  

c o n v i c t i o n  u n d e r  RCW 9 . 9 4 A . 5 8 9 ( 2 ) ( a )  a n d  a s  a  p r i o r  c o n v i c t i o n  

u n d e r  RCW 9 . 9 4 A . 5 2 5 ( 1 ) ( 8 )  v i o l a t e  Double  J e o p a r d y ?  

To f u r t h e r  show t h i s  C o u r t  t h a t  t h e  L e g i s l a t u r e  d i d  n o t  i n t e n d  f o r  

RCW 9 . 9 4 A . 5 8 9 ( 2 ) ( a )  a n d  RCW 9 . 9 4 A . 5 2 5 ( 1 ) ( 8 )  t o  work i n  r e l a t i o n  

w i t h  e a c h  o t h e r  r e s u l t s  f rom t h e  Double  J e o p a r d y  v i o l a t i o n  t h a t  

o c c u r s  when b o t h  s t a t u t e s  a r e  u s e d  a t  t h e  same t ime.  

Under  RCW 9 . 9 4 A . 5 8 9 ( 2 ) ( a )  M r .  Amos r e c e i v e d  a n  a u t o m a t i c  c o n s e c u t i v e  

s e n t e n c e  b e c a u s e  h i s  A s s a u l t  Second  D e g r e e  o c c u r r e d  on F e b r u a r y  

2 6 ,  2004 ,  when M r .  Amos was i n  p r i s o n  s e r v i n g  h i s  1 2 0  month  s e n t e n c e  

imposed  on A p r i l  2 5 ,  2 0 0 0 ,  i n  L e w i s  C o u n t y .  S e e  E x h i b i t  I .  Then 

on J u l y  1 9 ,  2 0 0 5 ,  more  t h a n  f i v e  y e a r s  a f t e r  M r .  Amos was s e n t e n c e d  

i n  Lewis  C o u n t y ,  M r .  Amos was r e s e n t e n c e d  d u e  t o  t h e  u s e  o f  washed  

o u t  j u v e n i l e  o f f e n s e s  i n  t h e  c a l c u l a t i o n  o f  h i s  o f f e n d e r  s c o r e .  

A t  r e s e n t e n c i n g  M r .  Amos' s u b s e q u e n t  A s s a u l t  Second  D e g r e e  o f f e n s e  

a n d  c o n v i c t i o n  i n  W a l l a  W a l l a  C o u n t y  was c o u n t e d  a s  a  p r i o r  c o n v i c t i o n  

u n d e r  RCW 9 . 9 4 A . 5 2 5 ( 1 ) ( 8 )  e n h a n c i n g  M r .  Amos' u n d e r l y i n g  o f f e n d e r  

s c o r e  a n d  s e n t e n c e  b y  two p o i n t s  w h i c h  m u s t  e x p i r e  b e f o r e  h i s  c o n s e c u -  

t i v e  s e n t e n c e  f o r  A s s a u l t  Second  D e g r e e  c a n  s t a r t .  

I n  e s s e n c e ,  t h e  same o f f e n s e  i s  b e i n g  u s e d  t w i c e  t o  i n c r e a s e  

M r .  Amos' s e n t e n c e s .  The L e g i s l a t u r e  d i d  n o t  i n t e n d  f o r  t h e  same 

o f f e n s e  t o  b e  s e n t e n c e d  u n d e r  b o t h  RCW 9 . 9 4 A . 5 8 9 ( 2 ) ( a )  a n d  RCW 9.94A. 

5 2 5 ( 1 ) ( 8 ) .  The L e g i s l a t u r e ' s  i n t e n t  i s  c l e a r  i n  t h e  s t a t u t e s .  

RCW 9 . 9 4 A . 5 8 9 ( 2 ) ( a )  p r o v i d e s :  

Whenever  a  p e r s o n  w h i l e  u n d e r  s e n t e n c e  f o r  c o n v i c t i o n  o f  a  
f e l o n y  commi t s  a n o t h e r  f e l o n y  and i s  s e n t e n c e d  t o  a n o t h e r  
t e r m  o f  c o n f i n e m e n t ,  t h e  l a t t e r  t e r m  s h a l l  n o t  b e g i n  u n t i l  
e x p e r a t i o n  o f  a l l  p r i o r  t e r m s .  

RCW 9.9411525(1) p r o v 2 d e s :  

A p r i o r  c o n v i c t i o n  w h i c h  e x i s t s  b e f o r e  t h e  d a t e  o f  s e n t e n c i n g  
f o r  t h e  o f f e n s e  f o r  w h i c h  t h e  o f f e n d e r  s c o r e  i s  b e i n g  c o m p u t e d .  

S e c t i o n  ( 8 )  p r o v i d e s  i n  r e l e v a n t  p a r t :  

I f  t h e  p r e s e n t  c o n v i c t i o n  i s  f o r  a  v i o l e n t  o f f e n s e . . . c o u n t  
two p o i n t s  f o r  e a c h  p r i o r  a d u l t  a n d  j u v e n i l e  v i o l e n t  f e l o n y  
c o n v i c t i o n . . .  

Based on t h i s  l a n g u a g e ,  how c a n  t h e  same o f f e n s e  a n d  c o n v i c t i o n  

b e  p u n i s h e d  a s  a  s u b s e q u e n t  o f f e n s e  a n d  c o n v i c t i o n  u n d e r  RCW 9.94A. 

5 8 9 ( 2 ) ( a )  b e c a u s e  i t  o c c u r r e d  w h i l e  M r .  Amos was u n d e r  s e n t e n c e  
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f o r  h i s  L e w i s  C o u n t y  c o n v i c t i o n s  a n d  a s  a  p r i o r  c o n v i c t i o n  u n d e r  

RCW 9 . 9 4 8 . 5 2 5 ( 1 ) ( 8 ) ?  

The s u b s e q u e n t  A s s a u l t  S e c o n d  D e g r e e  o f f e n s e  a n d  c o n v i c t i o n  i n  

q u e s t i o n  c a n n o t  b e  u s e d  a s  b o t h  a  s u b s e q u e n t  o f f e n s e  a n d  c o n v i c t i o n  

u n d e r  RCW 9 . 9 4 A . 5 8 9 ( 2 ) ( a )  a n d  a  p r i o r  c o n v i c t i o n  u n d e r  RCW 9 . 9 4 8 . 5 2 5  

( 1 ) ( 8 ) *  

The m u l t i p l e  p u n i s h m e n t s  r e s u l t  f rom L e w i s  C o u n t y  c o u n t i n g  M r .  

Amos' s u b s e q u e n t  o f f e n s e  a n d  c o n v i c t i o n  f o r  A s s a u l t  Second  D e g r e e  

a s  a  p r i o r  c o n v i c t i o n  e n h a n c i n g  h i s  u n d e r l y i n g  o f f e n d e r  s c o r e  a n d  

s e n t e n c e  b y  two p o i n t s .  A f t e r  W a l l a  W a l l a  C o u n t y  g a v e  M r .  Amos 

a n  a u t o m a t i c  c o n s e c u t i v e  s e n t e n c e  a s  a  m a t t e r  o f  l a w  b e c a u s e  t h e  

A s s a u l t  S e c o n d  D e g r e e  o f f e n s e  a n d  c o n v i c t i o n  o c c u r r e d  w h i l e  M r .  

Amos was u n d e r  h i s  L e w i s  C o u n t y  s e n t e n c e .  S e e  E x h i b i t s  D ,  G ,  H ,  

a n d  I .  

E s s e n t i a l l y ,  M r .  Amos would  h a v e  r e c e i v e d  n o  more  t h a n  f i v e  p o i n t s  

a n d  a  s e n t e n c e  o f  n o  more  t h a n  75 m o n t h s  p l u s  a  36 month  e n h a n c e m e n t  

f o r  a  t o t a l  o f  111 m o n t h s  r a t h e r  t h a n  t h e  1 2 0  m o n t h s  imposed  d u e  

t o  t h e  u s e  o f  M r .  Amos1 s u b s e q u e n t  A s s a u l t  Second  D e g r e e  o f f e n s e  

a n d  c o n v i c t i o n  a s  a  p r i o r  c o n v i c t i o n .  

I n  t h i s  l i g h t ,  M r .  Amos h a s  t o  a t  t h e  v e r y  l e a s t  s e r v e  9  more  

m o n t h s  b e c a u s e  o f  t h e  u s e  o f  h i s  s u b s e q u e n t  o f f e n s e  and  c o n v i c t i o n  

f o r  A s s a u l t  Second  D e g r e e  a s  a  p r i o r  c o n v i c t i o n  i n  t h e  c a l c u l a t i o n  

o f  h i s  o f f e n d e r  s c o r e  b e f o r e  h i s  a u t o m a t i c  c o n s e c u t i v e  s e n t e n c e  

c a n  s t a r t  f o r  t h e  same s u b s e q u e n t  o f f e n s e  a n d  c o n v i c t i o n .  

A Double  J e o p a r d y  c l a i m  i s  b a s e d  on w h a t  t h e  L e g i s l a t u r e  i n t e n d e d .  

S t a t e  v .  C a l l e ,  1 2 0  Wn.2d 7 6 9 ,  8 8 8  P.2d 1 5 5  ( 1 9 9 5 ) ;  B a l l  v .  U n i t e d  

S t a t e s ,  470  U.S. 8 5 6 ,  8 6 4 ,  1 0 5  S . C t .  1 6 6 8 ,  8 4  L.Ed.2d 740  ( 1 9 8 5 ) .  

T h e r e  i s  n o  i n t e n t  t h a t  c a n  b e  r e l i e d  on t o  h a v e  RCW 9 . 9 4 A . 5 8 9 ( 2 ) ( a )  

a n d  RCW 9 . 9 4 A . 5 2 5 ( 1 ) ( 8 )  work i n  r e l a t i o n  t o  o n e  a n o t h e r  b y  c o u n t i n g  

t h e  same o f f e n s e  a n d  c o n v i c t i o n  a s  b o t h  a  s u b s e q u e n t  o f f e n s e  a n d  

c o n v i c t i o n  u n d e r  RCW 9 . 9 4 A . 5 2 5 ( 1 ) ( 8 ) .  

Lewis  C o u n t y  h a s  n o  s t a t u t o r y  a u t h o r i t y  a n d  v i o l a t e s  M r .  Amos' 

r i g h t  t o  b e  f r e e  f rom Double  J e o p a r d y  when M r .  Amos1 s u b s e q u e n t  

o f f e n s e  a n d  c o n v i c t i o n  f o r  A s s a u l t  Second  D e g r e e  was u s e d  a s  a  p r i o r  

c o n v i c t i o n  when c a l c u l a t i n g  M r .  Amos1 o f f e n d e r  s c o r e  a f t e r  M r .  Amos 

was a l r e a d y  s u b j e c t  t o  a n  a u t o m a t i c  c o n s e c u t i v e  s e n t e n c e  f o r  t h e  

same s u b s e q u e n t  o f f e n s e  and  c o n v i c t i o n  a s  a  m a t t e r  o f  l a w .  

RRPT,Y R R T R B  - I & 



GROUND THREE 

Did t h e  S t a t e  b r e a c h  M r .  Amos' p l e a  a g r e e m e n t  b y  u s i n g  h i s  

s u b s e q u e n t  o f f e n s e  a n d  c o n v i c t i o n  f o r  A s s a u l t  Second  D e g r e e  i n  

t h e  c a l c u l a t i o n  o f  h i s  o f f e n d e r  s c o r e  a t  r e s e n t e n c i n g ?  

M r .  Amos b e l i e v e s  t h a t  t h e  S t a t e  b r e a c h e d  h i s  p l e a  a g r e e m e n t  

a t  h i s  r e s e n t e n c i n g  b e c a u s e  o f  t h e  u s e  o f  h i s  s u b s e q u e n t  o f f e n s e  

a n d  c o n v i c t i o n  f o r  A s s a u l t  Second  D e g r e e  i n  t h e  c a l c u l a t i o n  o f  h i s  

o f f e n d e r  s c o r e .  

On F e b r u a r y  1 6 ,  2 0 0 0 ,  a n d  A p r i l  2 5 ,  2000 ,  M r .  Amos e n t e r e d  i n t o  

a  p l e a  a g r e e m e n t  w i t h  t h e  S t a t e .  T h a t  p l e a  a g r e e m e n t  was  f o r  1 2 0  

months  i n  p r i s o n  w h i c h  was  b a s e d  on t h e  c u r r e n t  o f f e n s e s  M r .  Amos 

p l e d  g u i l t y  t o  and h i s  p r i o r  c r i m i n a l  h i s t o r y .  M r .  Amos' p r i o r  

c r i m i n a l  h i s t o r y  c o n s i s t e d  o f  f o u r  j u v e n i l e  c o n v i c t i o n s  w h i c h  w e r e  

B u r g l a r y  Second  D e g r e e ,  P o s s e s s i o n  o f  S t o l e n  P r o p e r t y  Second  D e g r e e ,  

M a l i c i o u s  M i s c h i e f  Second  D e g r e e ,  a n d  B u r g l a r y  Second  D e g r e e .  F u r -  

t h e r m o r e ,  t h e  p l e a  a g r e e m e n t  s t a t e d :  

I f  I am c o n v i c t e d  o f  a n y  a d d i t i o n a l  c r i m e s  b e t w e e n  now 
a n d  t h e  t i m e  I am s e n t e n c e d ,  I am o b l i g a t e d  t o  t e l l  t h e  
s e n t e n c i n g  j u d g e  a b o u t  t h o s e  c o n v i c t i o n s . . . .  

I f  I am c o n v i c t e d  o f  a n y  new c r i m e s  b e f o r e  s e n t e n c i n g ,  ...., b o t h  t h e  s t a n d a r d  s e n t e n c e  r a n g e  a n d  t h e  p r o s e c u t i n g  
a t t o r n e y ' s  r e c o m m e n d a t i o n  may i n c r e a s e .  Even s o ,  my p l e a  
o f  g u i l t y  i s  s t i l l  b i n d i n g  on me. 

S e e  E x h i b i t s  A and  B.  

M r .  Amos n e v e r  c o m m i t t e d  a n y  new c r i m e s  n o r  was  h e  c o n v i c t e d  

o f  a n t y  new c r i m e s  b e t w e e n  t h e  t i m e  o f  p l e a d i n g  g u i l t y  a n d  t h e  

d a t e  o f  s e n t e n c i n g  on A p r i l  2 5 ,  2000.  I t  was n o t  u n t i l  F e b r u a r y  

2 6 ,  2004 ,  t h a t  M r .  Amos c o m m i t t e d  a  new crime a n d  was  c o n v i c t e d  

o f  i t  on J u n e  2 0 ,  2005 .  T h i s  new c r i m e  a n d  c o n v i c t i o n  d i d  n o t  

o c c u r  b e t w e e n  t h e  time o f  p l e a d i n g  g u i l t y  a n d  t h e  d a t e  o f  s e n t e n c i n g  

on A p r i l  2 5 ,  2000 ,  t h e r e f o r e ,  c a n n o t  a f f e c t  M r .  Amos' p l e a  a g r e e m e n t .  

S e e  E x h i b i t s  G and  H. 

The terms o f  t h e  p l e a  a g r e e m e n t  a r e  d e f i n e d  b y  wha t  t h e  d e f e n d a n t  

r e a s o n a b l y  u n d e r s t o o d  them t o  b e  when h e  o r  s h e  e n t e r e d  t h e  p l e a .  

S t a t e  v .  C o s n e r ,  85  Wn.2d 4 5 ,  51-52,  530 P.2d 317 ( 1 9 7 5 ) .  A l s o  

s e e  U n i t e d  S t a t e s  v .  Q u a n ,  789 F.2d 7 1 1 ,  713  ( 9 t h  C i r .  1 9 8 6 )  - 
 h he r e v i e w i n g  c o u r t  l o o k s  t o  wha t  t h e  d e f e n d a n t  r e a s o n a b l y  

u n d e r s t a n d s  when e n t e r i n g  t h e  p l e a  t o  d e t e r m i n e  w h e t h e r  a  p l e a  
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agreement  h a s  been b r o k e n )  c e r t .  d i s m i s s e d ,  478 U.S. 1033 ,  107  

S .C t .  1 6 ,  92 L.Ed.2d 770 ( 1 9 8 6 ) .  

I t  can  o n l y  b e  s a i d  t h a t  M r .  Amos u n d e r s t o o d  t h a t  h i s  p l e a  a g r e e -  

ment would o n l y  be  a f f e c t e d  i f  h e  commit ted and was c o n v i c t e d  o f  

any  new c r i m e s  between t h e  t i m e  h e  p l e d  g u i l t y  on F e b r u a r y  1 6 ,  

2000, and t h e  d a t e  h e  was s e n t e n c e d  on A p r i l  25 ,  2000. The re  i s  

n o t h i n g  t h a t  would i n d i c a t e  t h a t  M r .  Amos u n d e r s t o o d  t h a t  i f  h e  

committed a  new c r ime  and was c o n v i c t e d  a f t e r  he  was s e n t e n c e d  

on A p r i l  2 5 ,  2000, t h a t  he  would be s u b j e c t e d  t o  an i n c r e a s e d  s t a n d a r d  

s e n t e n c e  r a n g e  and p r o s e c u t o r ' s  recommendat ion f o r  h i s  u n d e r l y i n g  

p l e a  ag reemen t .  

The r e m e d i e s  p r o v i d e d  i n  Washington c o u r t s  g i v e  t h e  d e f e n d a n t  

t h e  c h o i c e  o f  e i t h e r  w i t h d r a w i n g  h i s  p l e a  and p l e a d i n g  anew, o r  

o f  b e i n g  r e s e n t e n c e d  on h i s  o r i g i n a l  p l e a  c o n s i s t e n t  w i t h  t h e  p l e a  

ag reemen t .  I n  r e  P a l o d i c h u k ,  22 Wn.2d 3 4 ,  38 ,  757 P.2d 970 (1988)  

 h hose p r i n c i p l e s  o p e r a t e  t o  b i n d  t h e  c o u r t ,  a s  w e l l ,  once  a  p l e a  

agreement  h a s  been v a l i d l y  a c c e p t e d ) .  

I t  i s  t h e  c h o i c e  o f  M r .  Amos t h a t  he  be  r e s e n t e n c e d  on h i s  o r i g i n a l  

p l e a  c o n s i s t e n t  w i t h  t h e  p l e a  ag reemen t .  The r e s p o n d e n t  makes 

t h e  a s s e r t i o n  t o  t h i s  Cour t  t h a t  M r .  Amos was s e n t e n c e d  c o n s i s t e n t  

w i t h  t h e  o r i g i n a l  p l e a  agreement  b u t  t h a t  i s  f a l s e .  I f  M r .  Amos 

was s e n t e n c e d  c o n s i s t e n t  w i t h  t h e  o r i g i n a l  p l e a  agreement  t h e  S t a t e  

would o f  n o t  been a b l e  t o  u s e  M r .  Amos' s u b s e q u e n t  o f f e n s e  and 

c o n v i c t i o n  f o r  A s s a u l t  Second Degree i n  t h e  c a l c u l a t i o n  o f  h i s  

o f f e n d e r  s c o r e  b e c a u s e  i t  d i d  n o t  o c c u r  between t h e  t ime  o f  p l e a d i n g  

g u i l t y  on F e b r u a r y  1 6 ,  2000, and t h e  d a t e  o f  s e n t e n c i n g  on A p r i l  

25,  2000. The s u b s e q u e n t  o f f e n s e  adn c o n v i c t i o n  used  a t  M r .  Amos' 

r e s e n t e n c i n g  o c c u r r e d  y e a r s  a f t e r  M r .  Amos' s e n t e n c i n g  d a t e  on A p r i l  

25 ,  2000. See  E x h i b i t s  G and H. 

R e s e n t e n c i n g  w i t h o u t  t h e  u s e  o f  M r .  Amos' s u b s e q n e t  o f f e n s e  

and c o n v i c t i o n  f o r  A s s a u l t  Second Degree i s  r e q u i r e d  u n d e r  t h e  

s p e c i f i c  t e r m s  o f  t h e  o r i g i n a l  p l e a  ag reemen t .  

GROUND FOUR 

Does t h e  u s e  o f  M r .  Amos' s u b s e q u e n t  o f f e n s e  and c o n v i c t i o n  

f o r  A s s a u l t  Second Degree i n  t h e  c a l c u l a t i o n  o f  h i s  o f f e n d e r  

s c o r e  a t  r e s e n t e n c i n g  v i o l a t e  C o l l a t e r a l  E s t o p p e l ?  



The r e s p o n d e n t s  i n  t h e i r  r e s p o n s e  b r i e f  m i s u n d e r s t o o d  M r .  Amos' 

c l a i m  i n  ground f o u r .  I n  ground f o u r ,  M r .  Amos b e l i e v e s  t h e  D o c t r i n e  

o f  C o l l a t e r a l  E s t o p p e l  b a r s  t h e  r e d e t e r m i n a t i o n  o f  how many p r i o r  

c o n v i c t i o n s  e x i s t  a t  h i s  r e s e n t e n c i n g  d a t e  b e c a u s e  t h e  t r i a l  c o u r t  

had a l r e a d y  made a  c o r r e c t  and v a l i d  d e t e r m i n a t i o n  a t  h i s  d a t e  o f  

s e n t e n c i n g .  Nowhere d o e s  M r .  Amos a l l e g e  t h a t  t h e  D o c t r i n e  o f  

C o l l a t e r a l  E s t o p p e l  b a r s  t h e  c a l c u l a t i o n  o f  h i s  o f f e n d e r  s c o r e  a t  

r e s e n t e n c i n g  a s  t h e  r e s p o n d e n t  a s s e r t s  t o  t h i s  Cour t  i n  t h e i r  

r e s p o n s e  b r i e f .  

Does t h e  D o c t r i n e  o f  C o l l a t e r a l  E s t o p p e l  b a r  t h e  r e d e t e r m i n a t i o n  

o f  M r .  Amos' c r i m i n a l  h i s t o r y  a t  r e s e n t e n c i n g ?  

There  a r e  no a u t h o r i t i e s  p e r t a i n i n g  t o  t h i s  s p e c i f i c  s c e n a r i o  

b u t  l o o k i n g  a t  t h e  l a n g u a g e  o f  t h e  D o c t r i n e  o f  C o l l a t e r a l  E s t o p p e l  

and t h e  l a n g u a g e  o f  RCW 9.94A.500(1)  i t  would p r o v i d e  t h e  Cour t  

w i t h  t h e  answer  t o  t h i s  q u e s t i o n .  

P u r s u a n t  t o  RCW 9 .948 .500(1 )  p r o v i d e s  i n  r e l e v a n t  p a r t :  

I f  t h e  c o u r t  i s  s a t i s f i e d  by a  p reponde rance  o f  t h e  e v i d e n c e  
t h a t  t h e  d e f e n d a n t  h a s  a  c r i m i n a l  h i s t o r y ,  t h e  c o u r t  s h a l l  
s p e c i f y  t h e  c o n v i c t i o n s  i t  h a s  found t o  e x i s t  ( emphas i s  a d d e d ) .  

The D o c t r i n e  o f  C o l l a t e r a l  E s t o p p e l  a p p l i e s  i n  c r i m i n a l  c a s e s  

and b a r s  t h e  r e l i t i g a t i o n  o f  i s s u e s  t h a t  have  a l r e a d y  been  l i t i g a t e d .  

S t a t e  v .  C o l l i c o t t ,  118  Wn.2d 649 ,  827 P.2d 263 ( 1 9 9 2 ) .  The a p p l i -  

c a t i o n  o f  C o l l a t e r a l  E s t o p p e l  i n  a  c r i m i n a l  a c t i o n  i s  a  t w o - s t e p  

o p e r a t i o n :  t h e  f i r s t  i s  t o  d e t e r m i n e  what i s s u e s  were r a i s e d  and 

r e s o l v e d  by  t h e  fo rmer  judgment ,  and t h e  second  i s  t o  d e t e r m i n e  

whe the r  t h e  i s s u e s  r a i s e d  and  r e s o l v e d  i n  t h e  fo rmer  judgment a r e  

i d e n t i c a l  t o  t h o s e  s o u g h t  t o  be  b a r r e d  i n  t h e  s u b s e q u e n t  a c t i o n .  

A s  r e q u i r e d  by RCW 9.94A.500(1)  a t  t h e  d e f e n d a n t ' s  s e n t e n c i n g  

" t h e  c o u r t  s h a l l  s p e c i f y  t h e  c o n v i c t i o n s  i t  h a s  found t o  e x i s t . "  

On A p r i l  25,  2000, t h e  s e n t e n c i n g  c o u r t  found t h a t  M r .  Amos had 

f o u r  j u v e n i l e  c o n v i c t i o n s  t h a t  e x i s t e d  a t  t h e  t ime  which were  B u r g l a r y  

Second Degree ,  P o s s e s s i o n  o f  S t o l e n  P r o p e r t y  Second Degree ,  M a l i c i o u s  

M i s c h i e f  Second Degree ,  and B u r g l a r y  Second Degree .  T h i s  was a  

c o r r e c t  d e t e r m i n a t i o n  a t  t h e  t i m e  M r .  Amos was s e n t e n c e d .  So by  

t h e  t ime  M r .  Amos o b t a i n e d  r e s e n t e n c i n g  f o r  a  m i s c a l c u l a t i o n  o f  

h i s  c r i m i n a l  h i s t o r y  t h a t  was found t o  e x i s t ,  t h e  S t a t e  s h o u l d  have  

n o t  had t h e  r i g h t  t o  r e d e t e r m i n e  M r .  Amos' c r i m i n a l  h i s t o r y  a t  t h e  

t i m e  o f  r e s e n t e n c i n g  b e c a u s e  t h e  i s s u e  was a l r e a d y  d e t e r m i n e d  



a  y e a r  e a r l i e r  a t  M r .  Amos' s e n t e n c i n g .  

The Cour t  s h o u l d  a l s o  n o t e  t h a t  i t  h a s  a l r e a d y  been  h e l d  t h a t  

c o r r e c t i n g  an  e r r o n e o u s  s e n t e n c e  i n  e x c e s s  o f  s t a t u t o r y  a u t h o r i t y  

d o e s  n o t  a f f e c t  t h e  f i n a l i t y  o f  t h e  judgment and s e n t e n c e  t h a t  was 

c o r r e c t  and v a l i d  when imposed.  I n  r e  C a r l e ,  9 3  Wn.2d 31 ,  604 P.2d 

1293  (1980.  So b e c a u s e  t h e  d e t e r m i n a t i o n  o f  M r .  Amos' c r i m i n a l  

h i s t o r y  was n o t  i n  e x c e s s  o f  s t a t u t o r y  a u t h o r i t y  a t  t h e  d a t e  M r .  

Amos was s e n t e n c e d  on A p r i l  25 ,  2000, t h a t  d e t e r m i n a t i o n  was f i n a l  

a t  t h e  d a t e  M r .  Amos was r e s e n t e n c e d  t o  c o r r e c t  a  s e n t e n c e  i n  e x c e s s  

o f  t h e  s t a t u t o r y  a u t h o r i t y .  

With t h i s  o u t l o o k  which i s  s u p p o r t e d  by t h e  l a n g u a g e  o f  t h e  

D o c t r i n e  o f  C o l l a t e r a l  E s t o o p p e l ,  t h e  l a n g u a g e  o f  RCW 9 .94A.500(1) ,  

and c a s e  l a w  t h e  S t a t e  s h a l l  be  b a r r e d  from r e d e t e r m i n i n g  M r .  Amos' 

c r i m i n a l  h i s t o r y  a t  h i s  r e s e n t e n c i n g  t o  c o r r e c t  t h e  e r r o n e o u s  s e n t e n c e  

i n  e x c e s s  o f  s t a t u t o r y  a u t h o r i t y .  T h e r e f o r e ,  M r .  Amos' s u b s e q u e n t  

o f f e n s e  and c o n v i c t i o n  f o r  A s s a u l t  Second Degree s h o u l d  n o t  o f  been  

used  i n  t h e  c a l c u l a t i o n  o f  h i s  o f f e n d e r  s c o r e  a t  r e s e n t e n c i n g  by  

c o u n t i n g  i t  a s  a  p r i o r  c o n v i c t i o n .  R e s e n t e n c i n g  i s  r e q u i r e d  w i t h o u t  

t h e  u s e  o f  M r .  Amos s u b s e q u e n t  o f f e n s e  and c o n v i c t i o n  f o r  A s s a u l t  

Second Degree .  

I t  i s  i m p o r t a n t  t h a t  t h i s  Cour t  n o t e  t h a t  M r .  Amos' s u b s e q u e n t  

o f f e n s e  and c o n v i c t i o n  i n  q u e s t i o n  o c c u r r e d  w e l l  a f t e r  t h e  d a t e  

he  was s e n t e n c e d  on A p r i l  25 ,  2000,  s o  i t  d i d  n o t  even  e x i s t  a s  

a  pend ing  o f f e n s e  a t  M r .  Amos' s e n t e n c i n g .  

The Cour t  a l s o  n e e d s  t o  b e  aware t h a t  t h e  r e s p o n d e n t ' s  r e s p o n s e  

t o  t h i s  i s s u e  r a i s e d  i n  ground f o u r  o f  M r .  Amos' p e t i t i o n  i s  a n o t h e r  

a t t e m p t  by  t h e  r e s p o n d e n t  t o  "muddy t h e  w a t e r s "  o r  d i s t r a c t  t h e  

c o u r t ' s  a t t e n t i o n  away from t h e  key  i s s u e  r a i s e d  by Mr. Amos. 

CONCLUSION 

I n  c o n c l u s i o n ,  M r .  Amos b e l i e v e s  t h a t  due t o  t h e  r e s p o n d e n t ' s  

f a i l u r e  t o  r e spond  t o  t h e  o t h e r  f o u r  g rounds  r a i s e d  by M r .  Amos 

i n  h i s  p e t i t i o n ,  t h i s  Cour t  must c o n s t r u e  t h e  r e s p o n d e n t ' s  f a i l u r e  

a s  c o n c e d i n g  t o  t h e  f o u r  o t h e r  g rounds  r a i s e d  by  M r .  Amos o r ,  a s  

t h e  r e s p o n d e n t ' s  a t t e m p t  t o  draw t h e  C o u r t ' s  a t t e n t i o n  away from 

t h e  over -power ing  i s s u e s  r a i s e d  by M r .  Amos i n  t h o s e  f o u r  a d d i t i o n a l -  

g rounds .  I t  i s  common s e n s e  t h a t  a  f a i l u r e  t o  r e spond  t o  a  c l a i m  

i s  an a d m i t t a n c e  t o  t h e  c l a i m .  
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The g r o u n d s  r a i s e d  by M r .  Amos t h a t  t h e  r e s p o n d e n t  f a i l e d  t o  

r e spond  t o  c o n s i s t  o f  t h e  u s e  o f  M r .  Amos' s u b s e q u e n t  o f f e n s e  and  

c o n v i c t i o n  f o r  A s s a u l t  Second Degree i n  t h e  c a l c u l a t i o n  of  h i s  

o f f e n d e r  s c o r e  a t  r e s e n t e n c i n g  v i o l a t e s  Double J e o p a r d y ,  speedy  

s e n t e n c i n g  r i g h t s ,  and c o n s t i t u t e s  v i n d i c t i v e n e s s  on t h e  p a r t  o f  

t h e  r e s e n t e n c i n g  judge.  Then M r .  Amos r a i s e d  i n  h i s  l a s t  ground 

t h a t  h i s  r i g h t  t o  d i r e c t  a p p e a l  was d e n i e d  a f t e r  r e s e n t e n c i n g .  

M r .  Amos' s h o u l d  n o t  o n l y  be r e s e n t e n c e d  p u r s u a n t  t o  t h e  e r r o r s  

r e p l i e d  t o  i n  t h i s  r e p l y  b r i e f  b u t  t o  t h o s e  e r r o r s  M r .  Amos r a i s e d  

i n  t h e  f o u r  g rounds  t h e  r e s p o n d e n t - f a i l e d  t o  r e spond  t o .  

S igned  and d a t e d  t h i s  3Isr d a y  o f  May, 2006. 

&*P, a4 
% o r r e s t  E e e n e  Amos 1809903 

Box 777 B435 
Monroe C o r r e c t i o n s  Complex 

Washington S t a t e  Re fo rma to ry  
Monroe, WA 98272-0777 
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FORREST EUGENE y2ii on er, 

v. OF MAKING 

STATE OF WASHINGTON, 
Respondent. 

J, For res t  Eugene Amos, , appearing pro se, do hereby declare under 
the penalties of perjury that the forgoing is true and correct to the best of my knowledge. 

That on 31s t  day of M~~ , I did process through the law library 
at the Washington State Reformatory in Monroe, Washington, in accordance with the 
institutional mail policy, postage prepaid, United States Mail addressed to  the following: 

Court Of Appeals, Division 2 

David Ponzoha, C l e r k  

950 Rrn adwav. S u i t e  300 
Tecoma , WA 98402 

One (1) true and complete copy of the following documents: 

Reply Brief 

Dated this 31st  day of May , P O W  at Monroe, WA. 

Respectfully submitted 


