Date - Febmav} 22, 20006

Te CD‘*H' of Af’@@‘i” Division Two

Clerk  David Ponzowa . C OY)QO%
=950 _Broad way . Suik¢ 30 T T 2

. Tacoma, WA F8402 - 1454

_ _From:_Forrest Eugene Amos # Q07903

_Stafford Creek Gyyections Cemter @ |

190 _CGonstantine way

Aberdeen , woA 6253520

Inre Su,oﬂement ﬁﬁmmls For_ Porsonal. Qef’rrawﬂ’ Pe ti Yion , No. 34375 -9

Dear Myr. Fonzoha

_ Enclosed is. ,,,S;Aﬁojemmtﬁmwds _and _brief_to be attached and

__Considered  with mj Pﬁ\cﬁgmayl_WRe.SJrra}n.t...,.l?_e_h,’r_i.o_«lamA)_o,;if{iZﬁ,_:f[),_,gi/@d,,, o
__on ,,7«],;1{1;@1%, N3 , 2000,

L ,re%uest,,,fkﬁ,,ymu_._g;_ljm_fhe.,_tgsggmdem,,,,,,,z‘fm}s ,‘_C.awu?_ L
- frosecuter, to respnd. to these. supplement grounds.as it is 7%9/
. have_the_burden of proof in one of my Claims. B

Thank. you for._your._time and_ Concern.

Respect Pu(\j Submitted |
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GRouon FIVE.

| I, the petitioner, Claims that the prosecutor violgted h«j rijh’f
to he free From Double Jeofqrclj bj See k'mj to \ncrease My Semtence

with the use of W)y S\A\bsegqeh\f offense, QV\A Conviction 1n the caleulation

!O’C m/u oFfender score at re:em—emc}h o cobreet an evvronéous Senkence
im excess of S{'cdru-\fovy auH\or].{:} because T had « /Zﬁ/‘/’ima*i*e
| expectation of F’mali:‘j in beth the plea ajreememP and Sentence
at the dake of sentencing. B

The Fifth Amendment of the United States (opstidution States:
"nor Shall anj F{TSO,H be Sthec-i- for the same. offense to be Hwice
putin jeopacdy of Jife or limb."

Simlilarlj , orticle || section T of the u)ash?njw‘m Constitukion
declayes | "No persen Shall be... +wice pur in J&zpa\«c}j for the
Same offense .

The Double Jeopard. 3uqmn+ee seywves a Constitutional
Fo{_,;,cj of quli%j for the defendants benefit . united States s
Jorn, 400 US, 470,479 91 SC+. 847,554, 27 L.Ed.2J 543 (J971),
!T}w& Polic fwmtecb* the accused from Qﬁ’emvas +o Secure
;aAoliﬁoha( ?Mhishm€n+ after a prior Conviction and sentence.
| Green Vs, Unided  States, 355 U.S, 184 (97 -188 , 78 SCt 221,
223, 2 L,Ed. 24 197 (1957)

The w“fjﬂ'fj”%n jx?rfme Court F@COjV\}zed o Stave Vs, Harcies‘fj)
129 won.2d 303, 915 P.2d (030 ([996), that +he Double Jeoparclj,
Clause plays a limited role in the Serencmj process. The
Court focused on the thiee ways indicated in Unided States s
| Difrancesco , 447 us. 117, jo] SCt 426, Lk L. EJ. 24 32 (1980),
which allows the Dou\o\@,J'eOPQV‘%j Clause to prevent a Second attempt
bj the Stade to increase A senfence.

/:Dcusir\)? on the third way indicated in DiFrancesco the
Hamlgjrj Court held Hhay Hhe Doulble Jeapcmij Clause has a |imited vole
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;€ven wrth respect fo ordinay ;em%ewcuy proceed;vs /ilee /%arzlesfj} 1771
hearing. In an ordinar Senﬂinciygf proceeding to Coyrect an. €rrondous
sentence the ana/jﬁ'ca( fouchstone for Double Jeopa\»fﬁ is the
defendants ledc;mma%e ¢xpectation of F«'MsU in the sentence , which
mgj be nfluenced b km«nj factors such as +he C’omp/ehom of the

se}n‘enae, the passage of Hime the Peho(éné’j of an af,oeq/.., Or revitw
of the Sentencing clen‘ewife?na*ian, or  the defendanits In;SC§nojuc+ in
ob+aih;ry The sentence. Hardesty, 129 wn.2d at 312, (Emphasis
Added ) _

Futherniore , the Hay\alesir*],CouH noted that the Case law
%El)owmj DiFrancesco indicates the defendant a_cguires 4_,/eji1‘}ma+€
 @xpectation of finality in @ sentence | substantially or fully Served,
lunless the defendant” was on notice the Sentence m/j/ﬁ be |
mao}ifieJ)qu o ¢ither a Pendifj appea( ov the de ferdants own
Fraud in obtaining the erroncous Sentence. In United States Vs
ones , 722 F.2d7 €32, 638 (1™ Cip, 1983), +the Court Stated a
defendant has an expectation of {';m/;«%] ‘n a4 Sentence once. She
or he ,bejm; fo Serve i+, unless a review process is a.emp/ajecl
or the defendont ";n-w‘en-}:‘oma(y,deceiveJ the 5€V2f€nc/}:7 auﬁwwy op
thwarted the Senjréncny gmcess." " Hay des+ , 129 won. 24 at 3|2.

L believe I had « kj/%i)mﬁé expectation of finality 1 both
my  plea Agreement anhd sentence @t the date of sentencing because
I peither deceived the sentencin authority thwarted  the
Senfencing process  por filed what is determined as review”
Undeyr RAP 2.1.

On Febma;y o, 2c00, q /o/ea of f”’/fﬂ ways endered pursuant.
o dan aj'reemen‘# Ufon Com,@/y?n with the terms of +the P/(?a-
agréament I submitted an undlrstanding of my Criminal hister
bj ackhow/édjin the Pv”ofe’C«AvLové und trstanding ich Consisted of
Possession of Stolén ?erer‘v 2° Malicious Mischief 2°, and tuwo
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Counts of Burglary 27, all as Q.Juuem}le., See Exhibit A.

Borh the SRA and Court rules '\?e?)u(\re an umolerfircmnliyﬁ of
the defendants Criminal HKS"(D(\J 1€ fne defendant intends o {Jleaa
gw\'\ffj pursuans. to an alﬁreemem{'. See Rewd 7.94A. 100 and
CrR 4.2 (e). o , ,

Tn addition to the P/fa_,__ajrc(menf T understood +that i€ z
was Convicted of any additional Crimes between the 4ime of Ple’cict;'}\
jqih‘y and the date of Smfenc}.nj I was c?b//'jaf(a( fo tell the.
5€h%€i7cf}y,\)’u ?e Qbout those Convictions and — being convicted of
any additional Crimes  before 5€n+encil’y both  the standard Sentence
range and ?msecu+or§ recommendation. may increase with +the plea
of guilty fo Hhe Charges still lgmdiv oh me. See Exhibix A,
section (0) () and @), _ o
By 1o means did I viclate the +erms of +he plea agreement
bj failing to Qckmwleo‘je all my Criminal /u':%ovy at Yhe +ime
of Pieqdiyy ﬂmmj or bj ﬁaiiiyy +o +ell the 5em+ey\c3y Ju%?e
dbout beng convicttd of any addifional crimes between +he fime
of Pf&m\}rj ju:ly and the date of Sem"emc}py. I+ is }m,owjrm\%
that I nete T never €ven Commitred any hew> Crimes or had
an Pey\c()yy C’LMVJQS +o be convieted of between this time,

On April 25,2000, I oas  sentenced accoro//zy o the plea
ajre-emen#, See Exhibit E. At this point I had < /éjiJf;maJre
€xpec+a+10v1 of _finality based on thre¢ reasens, ,

First, T did /70%%7;37 to  decejve the Senv‘enc'/@a CZL;#:W/\‘J‘

Or +thuwart the sen +€mcitfy process.

Secnd , ne review” was Sauj/ﬁ that could he considered
as QFFechiry mj oxpeetation of finf//ﬁl,,. "Review " under RAP 2.1
Whi ch prouiées n relevant }MM ;@ The only metheds of
SeeKing vewiew of decisions of the Swy{r}ar,C‘our‘-l' b\j the Court
of Appeals and ky the qureme Guet are the tuwe metheds
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prov‘idea{ L’j these rules. The twe methods ave - ) yeview as a
matter of rijh’r,caflecl ",appeatl'»') and (2) review 'bj peemission of the
reviewing Court called " diserefionary vevieo”.

Both “appeal” and " Jifcre%ionarj review” ave called veview

HM/;/Z) the passq\ﬁf_oﬁ time  between S‘enﬂnci»y on April 25
Zoco | an 'resenmc}nj on Julj 19, 2005, to correct the arroncous
Sentence in excess OF 5+am)ro‘rj a.u’rtwribj was Mmopre than five years.
The P/eq agreement rm of nhot be'mj. Convicted of ny additiona |
Crimes  Sheuld not be b'md}nj on me for this Pemoé of Fime,

Now when I Commitied @ new Crime on Februar Ry 2004 | while
I was in prison S€rving my Sentence imposed on Apri| 25, 2oco,
T did not expect that this Subsezuem" offense and. Conviction
would be used fo necease my Sentence.impesed on Apwil 25, 2000,
when Corvecting the ervoncous Sentence in excess of S%ém’ror:l
au-\'\'\orﬁy at res-eni'encit«j on Jul 17, 2605, because of the
lejﬁima‘ré €xpectation of finalifrj expressed  above.

The most }mpor+m\+ fact is mj SubSQZuebﬁ’ o fense and
 |nwiction  occuryed years aftev my Seh‘)’@ﬂd}/ﬂ cate, See Eylibits

However, once I was jmv&eg& relief From the erroneous
Sentence in excess 0f Stakalery qutherity impesed on April 25 2oco,
in the form of resen%emc}ky within the S+a+ud'og author +7,H\e
Prujecwror 50?% +o increase 'm\j.Sen%nce Wwith +he use of m
Subseguem oFfense and Conviction in the calculation of my offen der
Scove a+ resem‘?nciyj. See Exhibid D.

Relief was granted vav'wank o, Tnre La Ckayelle, 153
wn.2d |, 13 (2004), which held +he SRA did not pecmit the
use of "under 15" offenses in the Galculation of a defendants
offender Score f the "under 1D offenses pcourved  hefore
ﬁ\j | 1997, and his current offenses occuyred before
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June 13,2002, | |

T believe whep C’Owecﬁmﬂ the ovropeous Sentence in €xcess of
S‘m*u%brj aumomj State s, _Hm*ale:‘rj) 29 wn.2d 303,915 P.2d
jogo (199¢), Should of Preven+eoi a Second aHem,o"}' to Ivierease my
Sentence wibh the use of m\y S*uk\ofé’%uerﬂ' offense and conviction in
the @aleulation of my offender score.

State Ys. Harde by, 129 wn.2d af 3z rewjn}zea that in
an Oro\mqrj Semehc]_yxj Pmczeolm_, -0 Covirect An @ryontous senttnce ,
the am/jhcq/ fouchstone for Double Jeofmréj is the defendants
lejihmaﬁ Expectation of f?‘ma{ib\: in the septence., As a\reaAJ
exPy\zsjeA_a\oove I had a /ej_iiimafe expectation of Pma!ib in
both my plea agreement and sentence . o

In SLA?\Dor%\yy My expretation of TC}'M/JU) In re Goodwin,
190 on.2d 861, 5o F£.3d i3 (2002), held +that +he court has
3mn+éol velief +o personal resteaint petitioners in the fprm of
resentencing within the Sﬂ‘rv\‘rorj Quﬂwv'\\j where A Jentence in
éucess of that au%hor}¥] had been }mposea' and Corvecting an
érronfous Sentence n Oxcess of 5+a3rw\1Wj au’r\/\ov]{j does not affect
the ﬁi.ma//iy, of that portion of the \)U\éﬁmem and. Semtence tha+
wAas Corpect and valid when )mpawol. éooafoo'm,/%‘@ won. 24 at §77.

I+ 15 mportant for the court fo recognize here that Rew
9.94A. llo (1) rezq}ref the $rial Coupt 4o "Sf)ech‘j the convictions
it has found 4o exist at the #ime of sentencing. A+ ry Sé’nfenc}nj
on April 25,2000, the number of Convictions that existed ax
Hat time was correct. So when a:mec-my the  @ryoneous Sentence
lin excess of Statrw ory au’rhow'f{y i+ would not affect +he ffha“\fy
of that ‘uéjynenf, made at my S’eh+€nci;/7. Goodwomn , 196 Wn.2d
ot 877, also s¢e (arle (93 won. 2d 4+ 3Y.

Despite this , the prosecutor velied on State 4. Collicott, |18
bn. 24 647, 327 P.2d 203 (1992), to support their increase
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in my Sentence with the use of m Sm\oiequm' o ffense and
Conviction m +he caleylation of my offender scove at T€§'0H+€‘mc',‘}j\ﬂv
fo Covrect +he @vropgous sentence n eycess of Statudoyry aubhovidy.

The Gllicott decision held that the SgA Perm\ﬂec\ Hie use
of a Subseguent Conviction for the puvpese of Ae*3r€rm'<V\'\vy the
offender scere at e defendants resentencing . |

The Gllicott e is cJ]S’r'\Mjuisab\Q frovn my Case befove the
Court based on +uso ma joy factors.  First, (G llicoHs ,refeyﬁ'@ndry_
was the result of his fi\'\y\z an appeal therefore he had ho
leji‘ﬂma)re exgec%a%on of iy\qhz n his sentence. Second | the
mandate 1 Gllicort was for wesenfencing fo "redetermineg” his
offender store. (ollicott 113 wn.2d at 662 -663. This was hot
the mandate in le ase. T woas remanded for Ye%n*@nc)ry within
the S%-q’r\do\y Qu’rho\r\ty hot fov O\“j erp{ of “vedetermination"
0s was the case in Gllicott. _

In Conclusion , Double \Teopqréj 3uamm+€e\s Should of ?\\e\ien{—ed -
the proSecué(ow from a second a++€mp+ to increase my Sentence
with the use of my Subseguent offense and Convietion 1 the
caleulation of my offender Scovre At resenJremc}ry +o covrect the
Ervoneous Sentence in excess of sﬁm*orj auﬂwri{j because I had
a lej}ﬁmﬁe expectation of ﬁna(ﬂy i both my plea agreement
and Septence  imposed on April 25, 2000. |

T should be vesentenced without The use of my S‘u\b§ezuenf
Offense Gnd  convietion n the Calculation of my offender Score.

As held in Tn ve (arle, 93 wn.2d 31, God P.2d 1293
(1980) wohen Correcting an €rroncowsS Senthee in €xcess of
Statuto Qu*hovi\j _ resen%ncik‘\j "nunc pro fune ! meah}yy " hous
for Hen™ was appropv‘\a’%.

Qesenfehc}nj "nunc pro tune” would prevent bei\?ﬂ F‘o\cecl in
, \“)e.ogqvclj twite for Yhe same ofence dnd Should of been +the case

BRIEF On SUPPLEMEST GRoursDs _—— 7 -




when I was resentenced on (I/(IJ (1, 2ces,

GRoumnD SIX.

T, the Pé’%iﬁoner, Claims +hat my Statukory and fonstitutrional
Fight o gpeedy Sen*ehc'ny was viclated when I was resentenced
on Juj H)Z%BJ to Covrrect ap erroheousﬁm excess of Statuto
auﬂxori*j under terms that did not exist at Hhe Fime of
Sen%enc)yz on Aph_f 25,2000, Lohere the ,5en+ena};?7 rvov  0cCuryed,

On February b, Zooco | I was Convieted of a number of offenses
ipurfuayﬁr to a. piea ajreement Fart of the p/ea agreement Hrms
was g0t to be Convicted of any additional Crimes behween fhe
time oF p/eadi@ j“mfj and the date of S.emLemc'Wy- If L was
Convicted of any additional Crimes between this peried of 4ime I was
Dbl'\jér\*@ to el the sexn#e‘ncivj \)uéﬁe abqu‘( these Convictions and
be}nj Convieted of omj additional. Crimes both the Standard sentance
range and ..pwoxfecu*rorﬁ recommendation may increase with the
Plea of quilyy fo the Chmﬂw Still bim)'n:ry,, on me, See ExWibix A,
Sech’on‘.(@) (C> angd (d) , ) .

With +his term as part of the plea 4jreemém" a defendants
SFeeJ] Sen%enci;y rights under Rew> 7.79A.710 (1), CrR 7.1 | the Sixth
Amendment of the United Staves Constitution and artiele | section
L2 ofF the waslaj/y%oh Constitution ape opitieal 4o protect ajajhﬁ -
overzealous presecutor from de/aj/‘ry a  defendants 5en+encimj until
affer cCeonvictions add Lp from a“j (Jeml};y or new OFfenses in order
to pr~eJuAice the defendant with an increased Standard Sentence
rahje and Pmsec»&oré‘ recommendation }fj Couyﬁ}nj those Convictions
in the calewlation of #theiy offender score,

CrR 7.1 Emflemenk the time vezu}remaﬁ provided ynder RCW
9.99A. 110 (1), This RCw proviJes in yelevant part " Before
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im/OoS)l’Jj a sentence Upon a c/efenahn%) the Court shall conduct a
_senfmci/7 hear}nj. The Senv‘—e/fic,",y Aec.criﬁ Shall be held (oithin ﬁuﬁ]
Cour+ Jajs ﬁollowirj conviction.”

Cafc /éz»o indfca*es the rfj/zf +0 5{36{4 Senﬁfﬂc[ry Y 6/’16’0#”/9@556.:/
(within the rij/ﬁ to s/oeecl] trial as juc\mn%ezd bj the Sixth
HAnendment and article | | Section 22. State Vs Ellis, To wn, App.
391,374 , 884 pP2d 1360 (1774).

Under +he Sixth Amendment and _the wmh;njhh Censtitution , i F
the o/e/aj s " purpesful or oppresséuc): it violates §f>ee<l\ S‘en%ncmj
ri'sz. Follard V5. Wnited States, 352 W S. 334, 361, 777 SCt. 48|,
| L.Ed. 2d 292 (I997). To determine whether +he c/e/cty is
“purpeseful or Ofpress)vel: the court balances +he following four .
facters - fhe length and reason for the c{e/;xj , the defendants assertion
of his right, and the extent of Pre)ua;ce to the defendant. Ellis,
7o on. Af(). at 379, These same factors Should provide ju/dzmce
in application of CrR 7.1, which prohibits “unreasonable c(elajs."
Johnson , 100 wn.2d at 629 -30. , ,

On Afri, 25,2000, I was Sentenced After my Conviction
on Febrqarj 6 | 2000. See Exhibit E. }

As rezmveé bj RCw 9 94A. [i0 (1) this Se’n+€nc}r7 was done
within the four{y Court Jaj,aﬂc#er Comviction reguirement. Also as
NZq}NJ bj Rew 7.94A. 116 (1) the Cowrt Specified " those
Convictions that were found to exist at the time of sentencing,’
which were, Pssession of Stolen Froperty 2%, Malicious Mischief 2°
and tuwso Counts of Burglary 2°, all as a Jwenile. Mo other
ConviChions existed at +this #me and I was Sentenced aa’om/i;y/j.
See Exhibit E.

Even H:aocy/\ oy SemLemc);y was held within the 5p€€c/j
SenwLehcirj rezu':remerrl's, I believe that the violation occuryed vohen
I was vesertenced on Julj I7, 2005, to correct an erponcous
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Sentence in €xcess of S‘Mf'wfor] Authority under ferms Fhat did
not eist._at the fime of Se»ﬁehcmj‘.ﬁn April 25,2000, where
the Septenci error WwaS Commited,

Years after my 5en+enc/yﬁ on April 25, .2000 the was)\/rj%h
Supreme Gourt in In ve LaChapelle, 153 wn.2d |, 13 (2Zeod),
held that the SRA did not peemit +the use of “umler " offenses
in the Caleulation of a defendamts offender score i the "under /5"
Offenses Occuryped | before Jufj |, 1997, and his curvent offenses
oceuxred before June 13, 2002, o o

This decision regwrecl F{:en%ehc/j within +he S‘hcd'ud'orj
C{uﬁnmv because fuso of the convictions found 4o exist at iy
Sentencing on April 25 2000, occurved on May 2, /777, when T
iloas 14 years old therefore washed out under +he SRA,

Mow behween +he ftime I was Sentenced on April 25 2oco
and resentenced on J’u[j 17,2005, I was Clm;‘fjeo/ with and Convicted
ofF a new oFfense cwohile I was in /gris’on, Sarvihj the sentence.
1}14,005&1 on April 25, 2000. See Exhibits G and H.

At “wenJrenanj ol fuj 19, 2005, this 5ubfezuen+ sFfense and
Llopviction was used fo inceease mj standard  sentence m:nje and
prosecutors recommendatiop by Ca/cu/ah)y it in my offender score after
fhe erronteus Sentence in excess of 5mm+07 au?—hariy was Corrected.
1 See Exhibit D.

This is where the. Speed] S“enfenc}nj violation occurred because
the fime  betuocen my Senwncmﬁ on Apml 25 , 2006 and rcsen“rmcuy on
Jqu 17,2005 | is more than Fve jears and exceeds +he ﬁij Court er
rezuwemwi* upder Rcw 7.94A. 10 (1). i

The  prosecuter e lied on the Court decision in Stare Vs, Golljeott)
N8 Wn.2d 649, $2n7 P.2d 263 (1192), +o suppert their use of
my Subse?uenf offense and Conviction o increase my standard

seintence mm‘fe and pr:>5’€cu+or3 recopmenda tion bj CDLU’I'/’/}:)j s in
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H')e C’q/@u/&%mh of py offender scope.

In Gllicott, the ourt held that the SRa Pe’m;#ed the use of
& sqbsezuenf conviction for +the pur pose of Aewm,wy the offender
Scope QF the defendonts resentencin j

I believe #hat this decision violates a defendants t’lj/ﬂ" fo.
sffecf] Sen%m,wy because +he court is bas/clj /’zo/J;yj the defendants
Fesemencmj fo the Same Context as the defendants Semtencing with

hejqrc\ o Je}ermmny Fhose Copvictions Fhat are found to edst under
: RCuwo. 9.94A. 110 (1) even ﬂ’”"‘j/‘ the c/eFenc/omfg Fefem‘(//w/ry was
ot held within the s peedy Sentencing requivement of furky court
daj; after conviction as reguired by RCw 9. 79A. 1o (1),

| A defendant does not waive his Fight o speeJJ sentencing by b
énjaﬁlhj in their hﬂkf bo dp,om or Collateral attack .an a//ejed
Senﬁncuy error otherwise a speedy Sen+€mtnj right would be

' Superfluous.

I ask +he court fo Jook at the four }Mlanc’mj factors fo

L determine whether a 5’6n+encm/f c/elcfy was. IOW“POSFM( or oppressive |
in the Context of resentencing.

_First, the /e;zjw% of the c[e/aj behpeen g 56;7%6/70)1} on
April 25, 2000, dnd resenteacing  on J&j 17, 2005, was moye than
Five years. It would be cleap! cppressive fo _apflj the plea
agpeement term of nof,beiry Convieted of any additional Crimes
for this f.wjﬂx of ¥ime.

Second , the reason for the J?/dj betueen S’enfencipy on April
25,2000) and Y\efem%nciry on \.Tulj 17 , 2005 was the states error
in law. .The Jaw on .(/'uvem'/f washout for “under /5" of fenses was
Clarified in In re LaChapelle 153 wn. 2d |13 (2009) | years after
my $en+€nci;\7j on April 25, 2000,

In State Vs Johnson , 100 oy.2d &o77, 674 P.2d 145 (14933),
the Gourt. said i€ the reason for the deMy was the state error of
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law and while it does I?o:r pre se justify the Jela7> it does render
it Semewhat less odious. Johnsen, 00 wn.2d at 6 30,

Granted it may be less odious but as said 1% does not Jus\—ig’j
the Je/qj. The Court should Keep in mind +that L did mot Khow
this was an €rror in law at +the Ffime of Sentencing on April 25,
{2000, Tt was not Known wuntil In re LaChapelle, 153 wn.2d |, 13
(20&"/)J whieh was. affer ”’f Su bsezuerﬁ offense was C/mrjfo/.
See Exhibit G, o ,

Third, +he defendants assertion of his rijmf 4o speedj 5‘en+€ncinj
Should not be a bﬂlanciry factor in Yhe Context of resentencin
because T had no chanee fo assert my rijM due to the fact that
my sentencing was done within +he Speeal] senfencimj rezu’wemen%s.

Fourth, +he extent of prejudice +o me is determined by 74e
differences  between the two Sentences imposed. If I was
resentenced under the Circumstances when my OHj/ha/ sentencing. .
eccurred within fhe 5,%@9 5@/4#&/75/}‘7 requmen%s T would of been
Sutf'ed o 57-75 menths for the Curremt offense quf’yie/a/:
the /zijéeﬂ' Standard sentence range rather +han the §7 — 116
months For The Curvrent offenss H\a%j/'ele/: the hij/qesf Standard
Sentence range I face)  under the Circumstances at my re:enfencky
that was ot done within the SPWJ semfenem/ refu}remzn#y.

The standard seatence ranges for five points yather than
7 peints s ,,,Sijhiﬁican% and Constitutes PNJ&AJTCZ, This was
Caused .bY the use of my Su\by;ueﬁ’ offense and conviction
in the leulatiorn of g offender score @uen Haooi?h i+ did not
égls"r at the Fime sf Sentencing on April 25, 2000, which was
done within Fhe Pourty Gurt day after conviction r€%u'/h€m€n‘l’
as rezmré’é b'] Rcw 9. 94A. llol]).

The Vmportant foct is +hat iF T did net file a personét/
restraint pevibion on the erventous Sentencé in excess of S\Lqmw‘ov
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.C{MH;or.HLj )m)ooseé at mj senkmc'mj 61 Apri\ 25,2000 | iy 5Mbsezuenf
offense and conviction would of nevey been used +o increase my
Standard  sentence range and  prosecutors recommendation bj
Calewlating i+ g my of fendey seore.
I bélieve after balancing the four factors 4o determine ohether
a 5peed Sen+enc);y Violation occurred, in the Context of re;eﬂ%encmj, -
the Court must view it a "OFPreSs}ve "o allow a defendant hje;t
resentenced o Correct an errondous Sentence in €xcess of Statukary
authoriyy wunder terms +hat did not exist at the +Fime of S€n+encmj
which bas done within +he Speec{j Sen+enc}n5 V‘ezu'mememts.
Theve is no am%mirj that indicates a. defendant waives. his.
_ ﬁjh‘r o speea)] ,Sen%mc}ry "’J enjaj}@j in their r?jhf o appeal or
Collateral at+ack an a/lﬁed SCrﬂfemc'lry’ ecrov, ,
So if viewed CDWQC‘LB both ny statwtory and constitutional
SpeeAj sentencin 'r:’jh‘ts‘ weve violated when T was resentenced
under terms that did not edist ak the fime of yemLenci/y, See
Exhibit D and E. | |
Exhibiy E pro\f\ées the Criminal history that existed a+ Hhe
Hme of Sénfehchy tohich was done within the speedy sentencin
reguirements and Exhibit D provides +he Criminal hi5+ovy Fhat
ecisted at the Hme of y\esen%nc}nﬂ which was done ?'\vajeavg
after the speeclj fenwmnj rezu.\rememm ,
1 The Washington Criminal Practice and Procedure Volume |2
Provicles as proper yelieh from an improper Sen+enc)r‘7 Je!aj that
has Prejqélced a defendant as be“’fﬁ that of resem‘enciry under
Circumstances €xisting atr the time fhe 5@#1f€p7cmj. Should haye o0ccuryed.
" Lohere an improper Jeio:yeé Senfenoiry ha s prejudiced the
defendant , the proper relief is a rvesentencing under Circumstances
existing at the fime the Sentencing Should have occurred.” Quoting
Chapter 12 | section |20} of the quhinjhn (riminal Practice and
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Aocedure ToJume 12 (1997).

It would On/ﬁ be foir to 3mm this same relief to these
defendants that were Sentenced erronequs\d__aJr theie Sentencing that
was Conducted within the ffaeeA SenJ_re,hc“mj Yezu\\'emeh\’S when ij
obtaingd 'resen%ncny to Corpect the ervoneous Sentence In ¢xcess of
S{L«&u&ovj authority at a later date affer expevation Of the Speeclj
Sentencin r%u'memen‘rs in order tfo prevent PreJMMC'm the defendant
1and violating their 59@&5 Se'n*i"ehciyy righ’rs at their refen%nc}yy,

The Gury Should recgnize +hat +his issue was hot briefed
when Stake Vs, Gollicott, 18 o 2d 649, 827 P2ad 263 (1792),
was decided. There is an obvious spee&,j Sen+encmj,vkolqhon n
this decision +hat allows anj Comvictions +hat did not exist a+t the
defendants 5€m+cncirj fo be used at theyr Nfem%nciryjusf .
because +he cfe#‘enJam%‘ emjcﬁes n theip rijl«{' to appeq/ or Collateral
afack ap allgjeci Semﬁznciﬁ eryoyr. |
L In Gonclusion, it is oppressive to prf)uJi,ce ny defendant Hhat
lboas  sentenced €rromécu6{y within the speed Sentencin .r\ezwr-emelﬁ'f
when they oblained Yesentencing to Correct  the €rronesus Senfence in
&cess of Stafuto %j caley|Gtn any A5ub5ezuem% convictions

i
i

!u)};e}her from Pend)yﬁ or gubgezqewr offenses, in their offender
Score in order to increase their Standard Sentence range and
prosecutors  recsmmendation .

I Should be resentenced under Circumstances that existed
at the fime of m seeremc}yy on April 25,2000, when L was
resentenced on July 17, 2005, to correct the evroneous Sentence
in €xcess of stakuto aanori‘rj becanse of my S+q+w+ohj and
| Cons+itutiong! rij}ﬁ- + 5P€€J SQM'{'?}'\C;Iy‘ Therefore my sqbsézu.emf
| offense and Conviction Should not be use to inerase my Standard
Sentehce m;ye and FY‘DYC’%‘.}OW} recommendation By Ca(Cu/QH)y it in
my offender score because i+ did mot exist at my Sem‘_renc}/?j on
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April 25, 2000.

|
| QIROM/OD SEVEL,

I | the F@hhoner Claims that the 5en+cncrry Juo‘ge acted
VlV\chChvej when resentencing me after a successful collateral atrack
on the €rroneous sentence in excess of S\Lq\'wi'orj &u\')r\orny /mposec/
at my Fiest Sem‘encny because he increased my ofFfender score
cnd Standard sentence range with +he use of a qu5€zuen+ offense
and conviction in the Caleulation of my offender score H;erebj
Vio lated My th to due process of |aw. .

Lohere there is a ‘reasonable Jikelihood * that the §e;1+enc;t¢7
auﬂxonb increased a Sentence based on actual vindictiveness, fhe
neyeased  senmtence  presum ptively viclates due process. Alabama s,
Smith 490 WS, 494,497, 09 ScCt 2201, 104 L.Ed.2d 35 (1989),
'; North Gayolina 7. Pearce , 395 W.S1 7if, 113, 87 S.ct 2072,
23 L.Ed.2d 5L (/7&?) Creates a vebutable PYﬁSumth of
de:chveness when the same Hrial Judje Pres‘ées over fuo
‘ior movre trials and the Jast sentence is ‘more severe’ Hun an
eavlier sentence. Pearce  permised en the apparent need o juanj
La ainst vindictiveness in the r€5€n+€nc//‘nj proeess.

1 : On /)pml 25 2oco, I was Sentenced aCCordufz? 4o the P

ereeménf' and my Criminal 1’7\5+DYU. See Exhibit E.

As regume() bj Rew 9.94A.110 (1) the court found +hose
Convictions that exdst aty Yhe +ime of sentencing fo be Pessession
of Stolen Froperty 2° Malicious Mischief 2° and two Counts of

Myy 2°  all as a u’uueni/e. No other Convictions e<dsted at
this time. See Exhibiy E.

Years after my Sen+encmj the wash}yyhn Supreme (ourt

in In re LaChq)oe 153 wn.2d 1,13 (2004) held that the
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SRA did hnot ,Derm}f the use of “under 15" offenses in the
Caleulation of a defendants offender score if the "under 15"
OFfenses occurred bhefore Julj [, 1977, and bhis current offenses
occurred before June 13, Jooz.

This decjsion rezu‘wed that I was pesentenced within the
.S‘/'ah,\%v:] authorit because +wo of my J'uvehilfe offenses occuyred
on Maj 2,1997, when T woas /4 gears old therefore washed out
under the SRA and should not of been used in the caleulation
of ,}'nj offender store a+ 5@74'@'70;7 on A()r}f 25,2000

TF I was sentenced Correctly on April 25 2000, within
the Statutory authovity T would of received an offender scope of
5 points and a Standard sentence range of 577 - 75 imonths #or
the Current offemse that yitlds +he /u'j/\eﬁ standard Sentence. mryeh
rather than +he oFfender score of G points and a standard
Sentence range of 17 = [02 months For the current oFfense
that ‘y}elég the },{‘jhesf standard Sentence range.

In essence, I would of recewed no more than 75 months
at the h;jA end of the Corvect Standard sentence range with
He 30 month Firearm enhancement for a total of [ months.
Irather than the 120 montns imposed under the erroncous ferms .

The (ourt of Appeals, Division 2 v\ecfjh}zeé this and
remanded me back for resentencing within the sirq’mhvy au’r\r\orﬂcj).

On July |7, 2005, T was.resen+emcecl,b the Same §en+enc'wy
Juéﬁe) Richard L, Bs~c$ﬁ) who Tmposed the erroneous Sentepce
in €rcess of 54—&%&0\\:1 a\»\\'hori{:‘j on April 25, 2000, See Exnibits
E and D. , o o

At resen-kenc}ry the SemLenc}y J'uolje acted vmdic{-‘wel\j
after Corred'ivy the eyrponeous séntence in excess of Sﬁ\{—bd'ov
Qu*r%o,vi&\y Bj ncreasin g offender scove to 7 points and my
standard sentence range to 87 =l months for the current
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offense that jié’}&s the highest Standard Sentence vange. This
increqse was dwue fo Counting o, Subsequent offense and conviction
in the caleulation of W\y offender score, See Exhibit D.

This subsezuem— offense and conyictien oCCuvyed while I was
in prisen Serw'hj My sentence ?M{)oseA on April 25, 2oco. See
Exhibits G and H. I had received an automatic Consecutive
sentence Under the SRA , Rew 7.794.587 (2)(a) | for that peason.
See Exhibit I.

T believe this use of my sq\asezuen% offense and cenviction in
the caleulation of Imy o Ffender score a4 re:eni'enc};y to Copprect an
Crroneous Sentence ’in excess of Sﬁwfowj Qu*hom{y was a
vindictive - action because a+ m Sentencing on /‘\pril 25,2000, L
had a r_ijM to be gentenced Corr-ech within the $tatutor auﬁr\or]\:\/,
As expressed aboue no move than || months fotal would of
been )mposecl under the SiLa‘rud'orj authority if T was Sentenced

,Cor(uech on A‘Dr}(2-’5)22>oo. I+ was not until I Filed a Psonal
‘Restraint Petition Collateral atracking the erroneous sentence

in excess of shm\-orj au{'hori\y and obhtained relief Fom such
\did the Sen%encny J'wije use my Sub§€Zu2n+ offense and Conviction
m the calculation of my offender score in order 4o incirease m
offender score and Standard Sentence rnyye. Theretere | violates

my rin fo due process of aw.

Due FProcess of |aw rezuwes that vindictiveness _ﬁa}nsf o
defendant for hav'nr}j‘ 5ucce§5&lij attacked his First conviction or
sentence must play no part in the vesentencing. And since the fear
of vindictiveness “imay unconstitutionally deter a defendants
exevrcise of the i ht fo Qppea( or ¢ollateral attack their First.
Copwietion opr §enw£nce ) Jue process szres Fhat the defendant
Ebé freed from aﬂowﬂhensim of such a retaliatory motive on
the part of the Sen%ncipy Judje._/\)or% quo/im Vs, Pearce,
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395 WS 7)1, 713, 89 SOt 2072, 23 L.Ed.2d 656 (1967),

__Skaxe Vs. Larson, 50 ton. App. 323,783 p.2d J093 (1959).

. The facts and Circumstance above Creates ,bﬁy,@ﬂd,, &

. TIn CGnclusion ,_ﬂz,ere,,,,],5,,,,,/1@,,,,€>,<,C!»L_é,€,,,iihg,,t,._ng,,d,us_ti Gy the

So beeause of +the 3mp,md:6mce _of ,Mjwr,ij,&dt,,, o due process

_of law I Should not haue to feay the use of .,,Mj,,,sgpbéﬁﬁgfni

offense _and _ Conviction in the. calculation of Mj of fender _Scove

__for }nj under| 3‘mj, Sentence 1f L choose +v collateral attack an

___errongons. Sentence in_ excess of ,,ﬁamipg_, ,,,,Quﬁna,\dbv

It would undermind. the Fairness of the Criminal Justice

.. Bystem 1o force me to Choose between accepting the erroneous

. Sentence in e€xcess of sta w.to?, Qudhqriﬂ:y, Zm.pe:ed_ _en ,A,pri, |

.. Z5, Zooco, or. suffer pre J,\AAI ce from_ the Use of mj,,,gsmbiezumeat%_,Nw,,,.‘,,

____0ffense and Conviction in the Calculation of. mj _offender score .

_In.order 1o increase my. offender Score and standard sentence

o M—”ﬂe— , @trg_gen%ehci/y to Correct the erroneous Semtence in excess

o..0f S}a&uﬁ\cjv Mab\‘{’hof‘_'\v, e S

o 1 4 . i - . .
.. reasonable. likelihood .oy _reputtal presuwmption” of vindictiveness

B “ﬁ:em,b}_ Violates ,,m}_hLﬁAt to_due process of laws.

_.increase in,,,,mj, offender Sceve and _standayd sentence ran je

_.ar resemfmgizﬂ _other than Pure vindictiveness because the fact

_..0F the matter i5 the use of ry. Su)p;eggmﬁ_qfﬁem se and

. Conyiction in_the Calculation of g __Qf‘fenc[epﬁ‘;Sche,,,,g,tmsmtem_ckz\q]q"_,.W.,,A_,,,, —

__would of never occurred if L did not. “€ngage in qu,JC]j/ﬁ

_to collateral attack the Erroncous Sentemce jn €xcess of 5+q+wh>&u

‘ authorl 3:(/1 imposed on April 25 2000, I’j‘ - ﬂfﬁzﬁ_a_‘Femong,,[&#;*ﬁ,,,,,ﬁ.,,,
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I ___Restraint Petition. e S
I should be.,_,&ee;L%m +his type of vindictiveness and should
e be resentenced without the use of iy S \oSeZuen*F offense _and
Conviction in. the calculation of mj offender Scove. My. offender Scope _
e Should be 5 points and Iy tandard sentence range s hould be

57 - 75 [.\Qﬁlﬂji'lﬁ,.QtﬁﬁfnwﬂQ}%AbQQQMSQA £ T was sentenced

e Correctly. within_ the. 5+«4fm+ory _authori %/ at by SemLencmf on. .
,7WApmJ,, 25,2000, this Is the most T would of faced under state

B ,,,_,M,Lam,.,,Dlemfgmy,,Qmj___mcregse at refen%nc}nj/ Creates __a_reasonable

—_likelihood" and " presumption” of vindictiveness.

. _Groupp Ersnr

i L, the petitioner | Clainms I was denied my. constitutional yight

. _To appeal after resentenci

T was rf,s,e,atencfd_,,,,On‘ Jufq 19,2005, due to the use of washed

R out \uuem e offenses in the Caleulation of. mf offender scove,

. At refeniemcmj@,,mj,,,motgu;lnmerﬁe,_mj,,,Qmw,@hgm,, of Qobhe%z’ e

o and Assault 2" for Double Je ,gny,,,,,{;u‘rge;ej was denied and T weas
o yesentenetd with the use ﬁQF,Q_,,SMb5€ZbL€M+ ofPense and conviction in

 the aaleulation o£wtu]¢ offender score. I was told o PRP & if

I did not Agree. with Hned c‘j{ﬁ Mmjj‘

. ,On,,,,,\IgdﬁgZR_,;.Qgiﬁmﬁ,,,,,@mgt&j,, L;egrwﬁwas, ,,,Ae. Qj{dmdw{ to my
o ,--ﬁ_ljzg,,, additional metions. At Yhis time I gave. fhad uchg_ﬁxeﬂemgfLAm_
f paperwork o prepdic an appeal, o
o Jajmlﬁg told me that the a%o,@\f,pmgeéute,s,,,jmﬁve_.,beefv 6’/7494&1
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and Saj,Ami}_hjs,,,,,up,, Yo the Courk of A{){)ea&s now. Since ,L,,,MQS,,ij,,ié_,.__ o

__he said _he would appoint O stand \gj,,,CQt,mizl o do the proper paperuork.

- Desprke this the standby counsel. did not file ~any paperwork for

__gn,_app‘ed,,.,ﬁand I was Con ,’r,i,nu,ou.slj,, h,la,,,bjmbo%h the JMo’Je and
) Sfandbj counsel all T had to do was file a new PRP (£ dd

__hot aﬂree with the mlmj made b& +the J“Aje
A this point I was led _to believe that T did_nok have a )

C,ij&\fio,,Q,p,g&!,,,gnd,,,r,,,,was, nevey informed I had &_,,m%wr to a‘ogea\

_ from this sentence.

I do not have the finances to obtain the verbatim_ Repocks on

_the pracefdinj,s,,,,wher,e,I was Con+muouslj*013+o‘"P_K_P___i_+_",_,;j,f_ I

. did ot aqree. with the vuli ngs.. Mj ind igence. does not mean T dont
_have a V‘iﬂ)\i%QFp@l{ Griffin Vs Lllinois, 351 w.s. 12 (J 950)
I the court views the Verbatim Regovys for ;my 20, 2005,

. f_,aln,eL September 12, 2005, Mj ¢laim would  be proven. L
o Under both the Sixtw Amendment of the United States (onstitubion
,‘_and,,arﬁcl,e,,,,},,,,,,,Sﬁegﬂan,,,,,é,%,,g{,J:he,,wgs_h;nffon Llonstitution 5uamn*ee R
_a ,,chendcm,&,,,fhe,,,,,r}?kt, to_appeal. There an be no presumption in
__Afavor of the waiver of a ConsHtutional r{jﬁ State 5 Kells, 134
wn.2d 307,314, 949 F.2d 315 (1978). I
_The state_bears the burden of Showlhj thata conuicted Aef_eznghi' .

__has maA!L Q. Voluy\‘(av‘j Knommjj, and. ntelhi j{b} waier of Yhe

- iju o qFFeal State U5 Tormal, (33 n. 2d at T¥7. T other

- ,:-\QQYJ, .Jrhz,sh%ﬁisregu\m&..i—o malke Somée QFF/rmqhve 5}101.0:}33 -
_the defendant understoed  his rijk*’ to a‘pfeqf and chose net to

___exercise it. State s Kells , 134 won.2d at 315,
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With this burden of proof on the state | the state can
,,,proviée the Verbatim Repords +o the court.

In Conclusion , my right to appeal should be reinstated
So L am not S‘ubJ(?C‘\' to the procedures of the PRP process and
_the Guw of APPQQ(S should consider the issues pr€>’€n+€d in
_the PRP as a Direct Appeal and my Brief as o Pro Se Appeals
Brief. Alse an Appellate Counse| should be appointed,
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GRousD FrVE o L

7,) I should be rﬁiymﬁ;pneu) frial or released from conFinement

__because the ,,,eroxgufar,,,,vigLaieA,,,,mj rig ht 4o be free from Double .
- ',EQP,@fdﬁ,mbﬁm,See.,Kjk\ﬁmiQ increase. my._sentence with the use of my o

,A,V;qbseziugmi@f?eme. and conviction in_the Calculation of rnj offendeyr

Scove ,@f,,,rf_senﬁendzﬁ,fa,, Coyrect an _€rropeous _Sentence in €xcess. .

] ,_,_,,_a,Q:E,,,,SfiE&w&Q\Cﬁ,,,_@gdfhurj_{j, because T had a legitimate expectation

of Finali bw}n,baj'h,,}the, ,,p)e&_____ajteemzni,gﬂ d sentence at the date of

2.) The fo,/lowinﬂm ,,,acté,,grgﬁ,ﬁLmﬁ_qrpt«n;k when ,ansiderir,ﬁ_._mi Case i

See attached Brief on ,éugp,‘?lemeni',,,,ﬁroun& s for the impoytant

faets page A= 0

7 J )

3) The fo//owmj Iﬁ,ﬁor{rgdm Court decisions in cases Similap +o mine

. Show ,,,,&Lﬁwﬁrmml;ﬂ,belifgeflm'ogenedﬁ_zn my Case . See attached T

Brief on_ Supplement Grounds for the Nfor:\—er\ couvt decisions

_relied ,,m%,_]ggﬁze,,,,i:,,ZO,.,, o | R

4 ) The ,ﬁl,lgm,iry,,,sfa.fufes, _and._ Conjﬁi}uﬁomq,/,,,,,,pmz[,sians,,,,fhgu oo

. be considered ,bj..,ib,e,ﬁ,Cou,y:tL,,,S,ee,,,,,CLHqcb,ecJ Brief on ,,Supplemenf R
 _Gbrowds for the statudes and Constitutional Provisions A B

_velied Qn,_,,jpgje,,,,‘jAj]OA_Ag | o

‘ 5->‘,_ZL£L7Qﬁﬂﬂm42ibe ,.&;t_.maj,,,,f:_,__ﬂnom, ,,,{TQ.,.ﬁﬁ,ff the velief L
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—wont, and ne other way will werk because the time for appeal
has éxpived and the next avenue for pelief is by way of this
_petition in The wash)njbh (urts.

~ GRoupd SIx.

1) I should be yiven a hew trial or released from Confinepment
__ because my S*qw*orj and Constitutional vijjr to Speeéj SemLencimj
__was viclated when I was resentenced on J&Jj 17, 2005, to correct
_Qn erroneous Sentence n excess of s fatutory Qu%hor}ty tnder terms
_that did not exist at the fime of Sen+emci;y.0n April 25, 2000,

_where the Semenciyy Crror OCCUrred,

2 The Followsing facts are important wﬁen(‘ons;c(@r}rﬁ pay case !
__See attached Brief on Sup;olememL Grounds for +he imforﬁ\h{—
- /'\aC‘b“) page Jo-177

- 3) The followin rcpor%—ecl Court decisions /n cases Similar o mine
_.Show the error I believe happened in my se - See attached
_Brief on Supplement Grounds for the reperted Court decisions
_velied on PQje Jo =17

4. The fol/owirj Statutes and Constitutiona ] provisions Should
__be considered laj the Coupt @ See attached Brief on Supplement
__Grounds  for the Statutes and. Constitutional provisions relied on |
_page 10 =77
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5) This f)eh"ﬁom is the best way I Know +o ﬂevL the relief T
~want, and o other way will woerk because the Fime for aﬂoeai
_has €xp'\r€4 and the next avenue for relief s bj voaj of this

ﬁ,Feﬁﬁbh n the wash}mjfoh Couyts.

 GRoupdd SEVE,
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