
- 

NO. 79359-0 

THE SUPREME COURT 
STATE OF WASHINGTON 

HOLLY M. FOXWORTHY, Appellant 

VS.  

PUYALLUP TRIBE OF INDIANS ASSOCIATION d/b/a 
EMERALD QUEEN CASINO, et al., Respondellt 

APPELLANT'S REPLY BRIEF 

CAROL .I. COOPER, WSBA #26791 
RICHARD H. BENEDETTI, WSBA#6330 
Attorneys for Appellant 
DAVIES PEARSON, P.C. 
P.O. Box 1657 
920 Fawcett Avenue 
Tacoma, WA 98402 
(253) 620- 1500 



'I'AB1,E OF CONTENTS 

Page 

A. The United States Supreme Court Has Increasingly 
Called Into Question the Continuing Validity of the 
Doctrine of Tribal Sovereignty Immunity from Suit .......... 1 

B. Although the Kiowa Trihe Majority Decision Deferred 
to Congress, It Expressly Limited Its Holding to Suits 
. . On Contracts" .................................................................... 3 

C. A State's Interests Can Outweigh Tribal Sovereign 
Inimuiiity from Suit Even in the Absence of Explicit 
Congressional Abrogation ................................................... 4 

D. The Rice Decisioii Did Not Require an Explicit 
Abrogation of Sovereign I~nnlunity When It Coilcluded 
that States Ha\ e Authority to Regulate Liquor 
Licensing and Distribution .................................................. 9 

E. The Sat~ta Claru Pueblo Decision Coilcluded that the 
Indian Civil Rights Act (ICRA) Did Not Ir?zpliedlj~ 
Authorize a Private Cause of Action Because Such 
Action Would Not Coiiipost with Coilgressional Goal 
of Tribal Self-Government; the ICRA, However, Is 
Easily Distinguished From 18 U.S.C. $5 11 54 and 
1161 ................................................................................... 10 

F. No Washington Decision Has Interpreted 18 U.S.C. 5 

G. Filer and Holgnir? Are Not Binding Upoil This Court ...... 16 

11. CONCLUSION .......................................................................... 17 



TABLE OF AUTHORITIES 

Page 

Cascs 

Agl~rr Clrlietlte Bcrntl o f  Cnhlrilli~ Ititlic~ns v. 

Ftril- Polrtic~rl Practices Co~tin~issiotl, 40 
Cal. 4"' 239, 148 P.3d 1 126, 1 129, 52 
Cal. Rptr. 3d 639 (2006) ............................................................ passim 

Filer. 1,. Tohono 0 'Odl~nz h7~ltzo~2 Gcr~~iing 
E~ltetp~.ise, 21 2 Ariz. 167, 129 P.3d 78 
(2006) ........................................................................................... 16, 17 

Holglli~i I). Ysleta Del Slii. Pueblo, 954 
S.W.2d 843, 854 (1 997) ................................................................ 16, 17 

Kio\t ir Tribe v. Mc~nlfactllring 
Technologies, Inc., 523 U . S .  75 1, 757- 
758, 1 18 S. Ct. 1790, 140 L. Ed.2d 981 
( 1  998) ........................................................................................... passiin 

North Secr P~.ods. Ltd. v. Clipper Seafoocls 
Co., 92 W11.2d 236, 237, 595 P.2d 938 
(I 979) .................................................................................................. 16 

0klciIio111u Tux C O M Z ~ Z  'n 1%. C'ilizen Band 
Potnlvato~lzi It~dian Tribe of Okla., 484 
U.S. 505, 514-514, 11 1 S. Ct. 905, 91 1- 
913, 112, L.Ed.2d 1112 (1991) ............................................................. 2 

O~~gcr~iizecl Village of Kahe I,. Egan, 369 
U.S. 60,82S.Ct .562 ,7L.Ed.2d573 
(1 962) .................................................................................................... 2 

Rice\: Rehr~el-, 436U.S. 713, 103 S. Ct. 
3291, 77 L. Ed.2d 961 (1983) ............................................. 9, 10, 16, 18 

Suntn Clara Pueblo et a/., v. A4artinez, 436 
U.S. 49, 98 S. Ct. 1670, 1675, 56 L. 
Ed.2d 106 (1 978) ......................................................................... passim 

United States v. United States Fidelity & 
Grla~.antj~ Co., 309 U.S. 506, 60 S. Ct. 
653, 84 L. Ed. 894 (1940) ..................................................................... 2 

Wright v. Co11)ille Tribal Entegrise 
Corpo~atioi~, 147 P.3d 1275 (2006) .................................................... 15 



Statutes 

.............................................................. 18 1J.S.C. $ $  1 154 and 1 161 passim 
25 I1.S.C. $ 1302(8) .................................................................................. 10 

....................................................................................... 25 U.S.C. 1303 1 1  
RCW 66.44.200 .......................................................................................... 7 
RCW 66.44.200(1) ............................................................................ 5, 8, 18 

Other Authorities 

. Indian Civil Rights Act ........................................................... 1 O 7  1 1 12. 13 
S . Rep . 83.699. 83"" Cong.. 1" Sess . 1953 ........................................ 13. 14 



I. REPLY ARGUMENTS 

A. The United States Supreme Court Has Increasingly Called Into 
Question the Continuing Validitv of the Doctrine of Tribal 
Sovereigntv lmniunity from Suit 

In disc~~ssing tlie doctrine of tribal sovereign in~l i i~~ni ty  from suit in 

1998, the United States Supreme Court recognized that its rationale of 

promoting econoniic development and tribal self-sufficiency is "inapposite to 

11iode1-n, wide-ranging tribal ente~prises extending well beyond traditional 

tribal customs and activities." Kiol4a Tribe v. Mciiiz{lictzlring Teclinologies, 

/ I IC. ,  523 U.S. 75 1, 757-758, 11 8 S. Ct. 1790, 140 L. Ed.2d 981 (1 998). The 

Supreme Court f~~rtlier noted that the doctrine "developed almost by 

accident" and not as a result of a "reasoned statement of doctrine." Kiowa 

T~*ibe, 523 U.S. at 756-757. In discussing the Kiowa Tribe decision, the 

Supreine Coui-t of California, in 2006, noted that the United States Supreine 

Court "has grouii increasinglj critical of [tlie sovereign imniunity doctrine's] 

continued application in light of the changed status of Indian tribes as viable 

econornic and political nations." Agua Cciliente Barid of Cnhzlillu I~zdialzs v. 

Fail- PoIitical P~.acfices Conznzissiolz, 40 Cal. 4t" 239, 148 P.3d 1126, 1129, 

52 Cal. Rptr. 3d 639 (2006). 

The criticisin of the doctrine began long before Kiolva Tribe. In 1991, 

Justice Stevens asserted that the doctrine was "founded upon an anachronistic 



fiction". Okll~hon~lr TLI,Y C ' O I ~ I ~ I  'n I?. ('ilizen B~lnc/ P ~ / L I H ~ L I / O H I ~  Indiun Tribe 

~fOklcr.. 484 U.S. 505,514-514, 11 1 S. C1.905,911-913, 112, L.Ed.2d 1112 

(1 99 I ) (concurring opinion). In 1977, Justice Blackmu~i expressed his 

'-doubts . . . about tlie continuing vitality in this day of tlie doctrine of tribal 

imnii~nity as it  was enunciated in Ui~itcd Stcrtes 11. Utliteci Stcrtes Fitlelitjl & 

Gurrrc~i~tj. Co., 309 U.S.  506, 60 S. Ct. 653, 84 L. Ed. 894 (1940). In 1962, 

the Supreme Co1u.t recognized that tlie notion "that an Indian reservation is a 

distinct nation within whose boundaries state law cannot penetrate, has 

yielded to closer analysis when confronted, in tlie course of subsequent 

d e ~  elopnients mith diverse concrete situations." Ol*gnnized Village of K~rke 

1:. Egan, 369 U.S. 60, S2 S. Ct. 562, 7 L. Ed.2d 573 (1962). 

In Kiowa Tribe, the Supreme Court recogiiized that "[tlhere are 

reasons to doubt the wisdom ofperpetuating the doctrine" stating as follows: 

At one time, tlie doctrine of tribal i~nlnuiiity froni suit 
might have been thought necessary to protect nascent 
tribal governments from encroachments by States. In our 
interdependent and niobile society, however, tribal 
inilnunity extends beyond what is needed to safeguard 
tribal self-governance. This event when tribes take part in 
the National's commerce. Tribal enterprises now include 
ski resorts, gambling, and sales of cigarettes to non- 
Indians. (Citations omitted). In this econoniic context 
iiiiinunity can hami those who are unaware that they are 
dealing with a tribe, who do not ]<now of tribal immunity, 
or who have no choice in the matter as in the case of tort 
victinzs. 



k'io\r*i~ Tribe, 523 U.S. at 758 (emphasis added). According to the Supreme 

Court. these considerations suggest the need to "abrogate tribal imniunity. at 

least as an o\erarcliing rule." Kiolvr~ Tribe, 523 U.S. at 758. But, in Kiol.tw 

TI-ihe, tlie private company who sued a tribal entity to enforce a proniissory 

notc did not ask the Supl.eme Coilst to repudiate tlie doctrine outright, but 

rather asked tlie Court to confine it to reservations or to noilcon~niercial 

activities. The Supreme Court declined to draw this distinction based on tlie 

facts in Kiowa Tribe choosing instead to defer to the role of Congress. 

B. Although the Kiowa Tribe Maioritv Decision Deferred to 
Congress, It Expressly Limited Its Holding to Suits "On 
Contracts" 

The Supreme Court's holding in Kiolt~a Tribe, however, was confined 

to suits "on contracts.'' More specificallj. tlie Kiowa Tribe holding states: 

Tribes enjoy imn~unity from suits 011 contracts whether 
those contracts iilvolve governmental or commercial 
activities and whether they were made on or off a 
reservation. Congress has not abrogated this immunity, 
nor has petitioner waived it, so the immunity governs this 
case. 

Kio~i,c~ Tiaibe, 523 U.S. at 760 (emphasis added). Importantly, the promissory 

note at issue in Kiowa Tribe contained a paragraph providing in part that 

"Nothir~g iiz this Note subjects or limited the sovereign rights of tlie Kiowa 

Tribe of Oklahoma." Kiowcr Tribe, 523 U.S. at 754, 1 1  8 S. Ct. 1700 



Tlic Suprcn~c Court i l l  Kio~tlrl Trihe, however, did not indicate 

wlictlier it would abrogate tribal immunity in a tort case where a tribal 

entit)'s negligence caused injury to a non-Indian. Tlie above-quoted 

language in the decisio~i suggests that the Suprenie Court today would view a 

tort case such as Ms. Foxwosthy's much differently than a breach of contract 

case. More importantly, the Supreme Court in Kiowlz Tribe did not analyze a 

federal s t a t ~ ~ t e  that expressly authorized state regulation over an area in which 

states have a vety strong interest and in which tribes have 110 tradition of self- 

determination whatsoever. 

C .  A State's Interests Can Outweigh Tribal Sovereign Immunity 
from Suit Even in the Absence of Explicit Congressional 
Abrogation 

Tlie observations of the Supreme Court in Kiorva Tribe about the 

doctrine of sovereigii immunity from suit provided the foundatioil for the 

Suprenie Court of Califoniia, to depart from the doctrine in a context where 

the State of California had an interest that weill beyond pure commercial 

interests aiid outweighed the Tribe's claim to sovereigil inlnlunity. See Agua 

CnIie~zte Balzcl of Calzzrilla Indiatzs v. Fair Political Practices Comi~zission, 

40 Cal. 4"' 239, 148 P.3d 1126, 1129, 52 Cal. Rptr. 3d 639 (2006). In the 

Aglta Caliente case, the California Suprenie Court held that the Fair Political 

Practices Commission could file a lawsuit in superior court against the Agua 



Calicntc Band of Cahuilla Indians for tlie 'Tribe's failure to coiiiply with the 

reporling requirements for canipaign contributions under California's 

Political Refonii Act. 148 P.3d at 1128. The Agirli Cc~lierlte court based its 

decision upon tlie state's rights under the Tenth Amendment and tlie 

g~~arantee clai~se of the constitution 

In so holding, the California Suprenie Court rejected the Tribe's 

argument that, although the state has tlie power to regulate political 

canipaigns under the PRA, and although tlie Tribe is generally subject to 

those regulations, the state cannot sue the Tribe in state court to et~fovce those 

reg~~lations. ' See Agtla Ccrliente, 148 P.2d at 1 136. The Agun Calierlte court 

vejecrecl the Tribe's argun~ent that depriving the state of one of its "tools" to 

enforce the PRA does not seriously compromise the state's right to regulate 

its electoral process. Agzln Caliente, 148 P.2d at 1 139. The Agua Cnlierzte 

court also rejectecl the Tribe's argument that other viable remedies exist for 

the state to acconlplish its goals under the PRA. "gua Caliente, 148 P.3d at 

' Xotably. the Casino essentially makes the same argument here. While it ach~owledges that 
it is subject to RCW 66.44.200(1). it claims that a state cot~rt lacks jurisdiction over a civil 
lawsuit brought by an individual to c~?fo~.cr tlie statute. Respondent's Brief at 22-23. 

' Again, the Casino makes similar arguments here. See Respondent's Brief at p. 22-23. The 
Casino asserts that the State of Washington has a "myriad of ways to enforce its alcohol 
la~vs" that are "a sufficient means of enforcement" and, therefore, tribal sovereign inlnlunity 
from suit does not deprive the state of Washington of its interest in protecting its citizens 
from drunk drivers. 



In departing from the doctrine oftribal so\ ereign immunity froin suit, 

the Cali fomia State Si~preme Court recognized that there is no constitutional 

basis for the doctrine, and that it derives solely from the common law. A g ~ z  

Ccrlie~~te, 143 P.3d at 1 132-1 133 (rejecting the Indian coinluerce clause, the 

treaty clause and the supremacy clauses as constitutional bases for the 

doctrine of tribal sovereign immunity fsom suit). The Agucl Cczlie~~te court 

stated: "Allowing tribal members to participate in our state electoral process 

while leaving the state powel-less to effectively guard against political 

corruptioii puts the state 111 an untenable and indefensible position without 

recourse." The court found that the alternative remedies suggested by the 

Tribe mere "uncertain" and that "preserving the integrity of our democratic 

syste~n of govenlailce [was] too important to co~npromise with weak 

alternative measures that the state may not be able to enforce." Agun 

Ccrlief~te, 148 P.3d at I 139- 1140. 

Absent the threat of a lawsuit, the Agun Cnlierzre court saw "no 

incentive for the Tribe to agree to co~nply with the FPPC reporting 

requirements." Agzla Cnlielite,l48 P.3d at 1139. The Aglia Ccrliet~te court 

departed froin the doctrine of tribal sovereign immunity despite the fact that, 

ill 2000, Congress declined to implement the sweeping changes 

reconlmended by the Supreme Court in Kiowa Tribe and instead enacted 



legislation tliat "in tlie end, had little substantive impact on the scope oftribal 

immunity." Agllri Ctrliente,l48 P.3d at 1 139. 

Ms. Foxworthy acl<nowledges tliat there are clear distinctions tliat can 

be madc between tlie State of California's interests ill protecting its electoral 

process in the Aglln Ctilie~itc case and the State of Washington's interests in 

protecting its citizens from drunk drivers overserved in tribal con~mercial 

establishments such as occurred here. Nonetheless, the interests of California 

in the Agzicz Cnliente case and tlie interests of Washington in this case are 

both vitally iniportant public interests, and therefore, the analysis in Agu~l 

Cc~liente should be applied here as well. The State of Washington's interest 

in preventing drunk driving and other societal ills associated with overselvice 

of alcohol outneighs the Pqal lup Tribe's interest in solrereign imrnunitj 

from suit. Sovereign inimunity from lawsuits brought to enforce RCW 

66.44.200 is not needed to safeguard tribal self-governance or economic self- 

sufficiency. Thus, like in Agzra Cciliente, tlie rationale for tribal sovereign 

immunity from suit is not applicable to the nawow area of liquor licensing 

and distribution. 

Allowing tribal casinos to overserve liquor while leaving the 

individuals who are subsequently injured by drunk drivers with no recourse 

through a private lawsuit renders the state of Washington unable to guard 

against the serious dangers of drunk driving. Like in Agzsn Cnliefzte, the State 



o!' M'ashington's altcrnatibe means 01' enforcement are "weak" and 

"unreliable." They depend up011 state investigators actually observing 

violatiolis of the statute. They depend upon an admiliistrative process that 

results i n  warnings, suspensions, and administrative hearings before a liquor 

license is actually revoked. Most importantly, the persons ilijiu-ed by the 

Casino's violati011 of the statute are not compeiisated by ally of the alternative 

remedies. - Absent the threat of civil lawsitits, the Tribes will have inadequate 

incentive to comply with Washington's dram shop liability law. 

Like the Califorilia State Suprenle Court's decisioil in Agua Caliellte, 

the Washington State Supreme Court should reject the following arguments 

in support of the Casino's immuility from this lawsuit: (1 )  RCW 

66.44.200(1) cannot be enforced by means of a private lawsuit against the 

Casino, even though the Casino is unquestionably subject to the statute; (2) 

tlie denial of one "tool" for enforcing RCW 66.44.200(1) does not 

coiilpro~ilise the State of LVashington's interest in protecting its citizens from 

the dangers of drunk driving caused by overservice in tribal commercial 

establisllments such as occul-sed here; and (3) other viable remedies exist for 

tlie State of Washington to accomplish its objectives under RCW 

66.44.200(1). 



D. The Rice Decision Did Not Require an Explicit Abrogation of 
Sovereign Immunitv When It Concluded that States Have 
Authoritv to Regulate Liquor Licensing and Distribution 

The Casino asserts that Congressional abrogation of sovereign 

immunity must be explicit rather than implied; undeniably, this is a 

proposition found i11 the case law. Nonetheless, the United State Supreme 

Court does not uniformly apply this principle, which derived from the Scriztcl 

Glum P ~ ~ e h l o  case. Most notably, the Supreme Court in the Rice case 

recognized a distinction between areas where tradition has recognized 

sovereign iinnlunity in fa\.or of the Indians, and areas where there is not such 

a tradition. In areas where sovereign inlinunity has been recognized, the 

Suprenle court is .'reluctant to i ~ f e r  that Congress has authorized the assertion 

of state authority in that respect 'except where Coilgress has expressly 

authorized that State laws shall apply."' Rice 1). Relzner, 436 U.S. 71 3, 103 S. 

Ct. 3291, 77 L. Ed.2d 961 (1 983). 0 1 2  the other hand, when the Court does 

not find a tradition of sovereigil immunity, the court affords "less weight to 

the 'backdrop' of tribal sovereigntj ." Rice, 463 U.S. at 719. By drawing 

this distinction, the Supreme Court has indicated that it will consider whether 

Congress has inzpliedlj. abrogated sovereign immunity when the legislation at 

issue concerns an area over which the tribes have never asserted any tribal 

independence. The Rice court found that there was 110 tradition of tribal 

sovereign immunity in the area of liquor licensing and distribution, and thus 



110 ev/~~.css 01- ~r~lccl~lil~ocltl abrogation of immunity was recluired. Rice, 463 

U.S. at 720-722. 

In Rice, the issue was md~etlier a federal statute impliedly waived tribal 

sovereign immunity fiom state I-egulutior~ of tlie area of liquor licensing and 

distribution. TIie Supreme COLII-t, however, also considers whether a federal 

statute inlplies that Congress abrogated a tribe's immunity fi.0111 slrit for 

violati011 of a statute. Secj, c.g. Santn C1cr1-n Pzlehlo et crl., v. Mrrl-tirlez, 436 

U.S. 49, 98 S. Ct. 1670, 1675, 56 L. Ed.2d 106 (1978). 

E. The Santa Clara Pueblo ~ e c i s i o n ~  Concluded that the Indian 
Civil Rights Act (ICRA) Did Not ImpliedlyAuthorize a Private 
Cause of Action Because Such Action Would Not Comport with 
Congressional Goal of Tribal Self-Government; the ICRA, 
However, Is Easily Distinguished From 18 U.S.C. 66 1154 and 
1161 

The federal statute at issue in the Snrztn Clara Pueblo case was the 

Indian Civil Rights Act (ICRA). The ICRA provides in relevant part that 

.'[n]o Indian tribe in exercising pouers of self-government shall . . . deny to 

any person within its jurisdiction, the equal protection of its laws.'' 25 U.S.C. 

ij 1302(8). The ICRA's only express remedial provision extends the writ of 

-' Ironically, the Casino relies heavily upon the Srri~tn Clurrr Puehlo case for the proposition 
that Congressional abrogation of tribal sovereign illlmunity must be unequivocal and cannot 
be in~plied. See Respondent's Brief at pp. 1. 5 .  Yet, the Sniita Clara Piieblo decision 
illcludes an extensive discussion of whether or not abl.ogation of tribal sovereign inununity 
call be in~plien' under the Indian Ci\.il Rights Acts. Such discussion \vould not have been 
necessary if the Court had only collsidered whether abrogation was express and unequivocal. 



Iiabeas corpus to any person, in a federal court. "to test the legality of his 

detention by order of'an Indian tribe." 25 U.S.C. $ 1303. A female member 

of tlie Tribe brought an action against the Tribe alleging that the Tribe's 

ordinance denying tribal membership to children of female ~neliibers who 

marry outside tlie tribe violated the ICRA. Sotito C1rrt.u Plrehlo, 436 U.S .  at 

Nothing 011 the face of the ICRA purported to subject tribes to the 

jurisdiction of federal courts in private civil actions for declaratory or 

i~~junctive relief. Slrrztll Clnrcr Pueblo, 436 U.S. at 5 1-52, 59. Nonetlieless, 

the Supreme Coui-t considered as a threshold issue \vhether the ICRA "may 

be interpreted to inzpliedl~s authorize such actions against a tribe or its officers 

in the federal courts." Salztrr C1nr.a Pzlehlo, 436 U.S. at 52, 60-62 (emphasis 

added). 

The Supreme Court concluded that the ICRA could not be so 

inteipreted for the following reasons: 

(1) Congress's failure to provide remedies other than habeas 
corpus for eliforceinent of the ICRA was deliberate as is manifested by the 
structure of the statutory scheme and the legislative history of the ICRA; 
S l r~ t~r  Clam Pueblo, 436 U.S.  at 61, 

(2) Congress in enacting the ICRA was committed to the dual 
goals of preventing injustices perpetrated by tribal governments on one hand 
aiid promotiiig the goal of tribal self-determination and the protection of 



tribal sovereignty fsom i~ndue interference 011 tlie other hand;' Sailta Clara 
Pirchlo, 436 U . S .  at 62-63, 06-67, 

(3) Creation of a federal cause ofaction for tlie enforcenient ofthe 
ICRA would not comport with tlie congressional goal ofprotecting tribal self- 
government. Not only would it ilnderniine the authority of tribal forun~s, but 
i t  M ould a1 so inipose serious financial burdens on '.financially disadvantaged" 
tribes; Sl~t~tcr Clni-a Pi~belo, 436 U.S. at 64, 

(4) Tribal forums are available to vindicate rights created by tlie 
ICRA; Sailm Claiu Pzreblo, 43 U.S. at 65, 

(5) Perhaps most importantly, Congress considered crilcl rejectecl 
proposals for inore expansive judicial review of alleged violations of tlie Act, 
including judicial review of alleged violations arising in a civil context. 
Snr~tcr Clnf-c~ Pueblo. 43 U.S .  at 67-69. 

Here, the relevant factors for determining whether a federal statute 

impliedly waives a tribe's sovereign immunity from suit strongly support the 

conclusion that. by enacting 18 U.S.C. 5 1 16 1, Congress intended to abrogate 

a tribe's ilnnluiiity from suit for actions brought to enforce a state's liquor 

licensing and distribution laws. Section 1 161 of Title 18 makes it a criminal 

offense for a tribal entity to sell liquor on Indian land without colnplying with 

the laws of the state in which the transaction occurs. 

When Congress enacted 5 I 161, unlike when it enacted the ICRA, 

Congress did not pro\ride an exclusive remedy for a Tribe's violation of 

5 1 16 1 and did not specifically cotzsider* nnd reject alternative remedies that 

"ection 1302 of the ICRA, rather than providi~lg in wholesale fashion for the extension of 
co~~st i t~~t ional  requirements to tribal governnlents, . . . selectively incorporated and in some 



would have included judicial review of alleged violations. See Slirlta Clur-(1, 

430 U.S. at 68. 111 contrast, Coiigress was very clear that iii order to sell 

licl~~or in Indian co~~ntry,  a tribe must comply with the laws of the state in 

wliicli tlie transactions occurs. It can be readily inferred that Congress 

intended for states to lia\le full authority to ellforce compliance with their 

liqi~or licensing and distribution lams. Otherwise. a state's ~~utl101.ity to 

regulate liquor distribution in Indian country without a means to elforce its 

laus would be rendered meaningless. One very important "tool" that states 

llave to enforce their overservice laws is for state courts to exercise 

j~lrisdiction over civil lawsuits brought by individuals who are injured wlien 

liquor licensees violate tlie law. 

Unlike when Congress enacted the ICRA. when it enacted 5 1 161, it 

was not concei-ned about promoting the dual goals of tribal independence and 

preventing tribal injustices. Rather, it was seeking to repeal statutory 

provisions that set Indians apart from other citizens, and to abolish 

restrictions deelned discriminatory. See S. Rep. 83-699,831" Cong., 1" Sess. 

1953. Section 1161 was enacted at the same time as Public Law 280. The 

legislative history of Public Law 280 demonstrates that Public Law 280 had 

taro aims: (1) the withdrawal of Federal responsibility for Indian affairs 

instances modified the safegualds ofthe Bill of Rights to fit the umque political, cultural, and 
econonuc needs of tiibal govelnments. Sni~ta C1ril.a Pueblo, 436 U S at 62. 



whercvcr practicable; atid (2) temiination of tlie subjection of Indians to 

Federal laws applicable to Indians as such. Section 1161 served the latter 

purpose by repealing statutory "restrictions applicable to Indians having to do 

with the sale. possessioli and use of intoxicants." See S. Rep. 83-699, 83"' 

Cong., 1" Sess. 1953. With these goals in mind, i t  can be readily inferred that 

Congress did not intend for tribal menibers or tribal entities to receive special 

pri~ileges and immunities with respect to enforcement of a state's liquor 

l ice~isi~ig and distribution laws. This would be inconsistent with tlie goal of 

not setting Indians apart fro111 other citizens. 

Finally, impos~ng c~vi l  liabilities on tribal entities who violate a 

state's liquor licensing and distribution laws and. as a result, cause injury to 

other persons, creates much less of a financial burden upon tribal entities than 

a state's revocatioil of a tribal entity's liquor license. Further. it is much more 

efficient and effective in deterring violations of state law. Neither party 

disputes that the State of Washington has the authority to revoke the Casino's 

license, which would completely deprive the Casino of the revenue it 

generates for the Tribe. Tliis means of enforcement would create a much 

greater threat to a Tribe's "economic development" and "self-sufficiency" 

than civil lawsuits sucli as that brought by Ms. Foxworthy. In short, there is 

110 rationale that justifies a tribal casino's immunity fro111 lawsuit in state 



court iilien it  i,iolatcs a state's dram shop liability law and. as a result, 

persons such as Ms. Foxwostliy are seriously injured. 

F. No Washington 1)ecision Has Interpreted 18 U.S.C. 4 1161 

The Casino attacks Ms. Foxworthy for failing to discuss Washington 

decisions in her opening brief. There is no Washington precedent, however, 

that discusses whether Coligress illtended to abrogate sovereign immunity 

frorn suit when it enacted 18 U.S.C. 5 1 161. The most recent decision of the 

Washington State Suprenie Court on the issue of tribal sovereign immunity 

dealt with tlie issue ofwhether certain tribal corporatio~is had the same tribal 

sovereign immunity from suit for racial discriminatioii as a tribe itself. See 

Wr.igllt v. Colville Ti*ibnl Enteryrise Corporatiolz, 147 P.3d 1275 (2006). The 

Wright decision did not discuss whether tlie state's interests outweighed the 

interests of tribal sovereign immunity. It did not discuss whether Congress 

irnpliedly abrogated sovereign immunity in a federal statute. 

The W~ight  decision does not apply here because Ms. Foxworthy is 

not claiming that the Emerald Queen Casino lacks tribal i~nmunity that the 

Puyallup Tribe is afforded. Rather, Ms. Wright is claiming that Congress 

abrogated tribal immu~iity from lawsuits brought to enforce Washington's 

liquor licensing and distribution laws. The only other Washington decisions 

cited by tlie Casiilo also does not address tlie issues raised by Ms. Foxwortliy. 



Sec Nosrll Sell P~otls.  Ltti. 11. Clipper Seclfbolls Co., 92 W11.2d 236, 237, 595 

P.2d 938 ( 1  979) (Lumni Indian Tribe held immune from writ of garnishment 

of  employee's wages issued by Whatcom Countj superior court). 

G. ~ i l e ~ > ' a n d  H01,o~in Are Not Binding. Upon This Court 

As this Court well knows, tlie decisions of state courts of appeals in 

other states are not binding on this Court. Thus, if this Court concludes that 

Filer and Holgz6in were wrongly decided, this Court should do its owl1 

reasoned analysis of the issue. The fact that there might tlien be conflicting 

state court decisions on this issue until the issue is resolved by a higher 

authority should be of no consequence. 

The analysis of the  file^. and Holgzri~ courts, although correct oil the 

issue of Congressional abrogation of tribal sovereign iinillunity as to state 

regulation of liquor licensing and distribution, is flawed on the issue of 

Congressional abrogation of tribal sovereign immunity from private suits to 

enforce state liquor licensing and distribution laws. The rationale of the 

Holgzli~~ court on this issue was twofold: (1) *'federal courts have not 

resolved whether actions for money damages brought to enforce alcohol- 

related laws fall within the waiver of immunity described by the United 

States Supreme Court in Rice v. Rehner;" and (2) "tlie police power of the 

"Filer 1.. Tohotio 0 'Odiri?~ Nulion Gullzing Enterprise, 2 12 Ariz. 167, 129 P.3d 78 (2006). 



state cannot be delegated to private persons." l'he Filer court essentially 

relied upon this same rationale, as u ell as the result reached in Kiowa Tribe. 

Quite simply, the fact that federal caul-ts have not decided the issue is 

not support for the Holguln coiu-t's conclusion. And, as to the second part of 

the Holgtrili court's rationale. the Texas Court of Appeals provides no 

analysis for its decision that a private cause of action pursuant to the Texas 

Dl-am Shop Act '.does not constitute 'enforcement' of an alcohol related law 

that falls within the waiver of tribal immunity." See Holgtrir~ 11. Ysler~~ Del 

Sul. Pueblo, 954 S.W.2d 843, 854 (1997). 

As for the Filer decision, Ms. Foxworthy has already discussed that 

the decision in the Kiowa Tribe case was limited to suits "on contracts.'' 

Rather than adopting the flawed rationale of the Filer and Holgz4i1z decisions, 

this Court should analyze whether the states interest here outweigh any 

interest of the Puyallup Tribe in self-government and econon~ic self- 

sufficiency. This Court should further consider llhether 18 U.S.C. $ 5  1154 

and 1 16 1 imply that states have full authority to ellforce their liquor licensing 

and distribution laws. In so doing, this Court should consider the analysis of 

the Califoinia State Supreme Court in the recent Agun Cnlie~~te case. 

IS. CONCLUSION 

Based upon the foregoing discussion and upon Ms. Foxworthy's 



openins brief, she respectfully requests that this Court reverse the trial court's 

decision granting the Casino's motion to disnlissed based upon lack of 

subject matter jurisdiction. This Court should conclude that Congress 

abrogated tribal sovereign immi~nity from suit in the context of lawsuits 

bl-ought to enforce Washiiigton's dram shop lam, RCW 66.44.200(1). I t  is 

wholly illogical to conclude that Congress gave states the authority to 

r-egulate liquor licensing and distribution on India11 lands, while severely 

restricting states' ability to enforce their regulations without expressly 

including any such restrictions in the statute. 

Pursuant to the Ricc and the Scrrltn Clam Pueblo decisions of the 

United States Supreme Coui-t, Congressional abrogation of tribal sovereigil 

immunity does not need to be express, but in fact r7iay be implied, when (1) 

the federal statute at issue pertains to an area of law for which there is no 

tradition of tribal self-government (Rice); and (2) the state or federal 

government's interests outweighs the interests of a Tribe in self-government 

and economic self-sufficiency (Sarzm Clam Pueblo). 

Here, both of these factors are met. The federal statute at issue, 18 

U.S.C. $ 1161, pertains to an area of law for which there is no tradition of  

tribal self-government. This was clearly established in the Rice decision. 

And, the State of Washington's interest in preventing drunk driving resulting 

fro111 overservice of alcohol by tribal coillinercia1 establishments outweighs 



the interests of the Trihc in self-government and economic self-sufficiency. 

Allowilig a state court to excrcise jurisdiction over a tort lawsuit brought by 

an indikidual against a tribal casino has 110 impact whatsoever on a tribe's 

interest ill self-government. Nor is tribal sovereign immunity from suit 

justified to protect the 'fribe's interest in economic self-sufficiency. Like tlic 

California Supreme Court in Agucz Ccllietzte, this Court should conclude that 

the State of Washington's interest in enforcing its liquor licensing and 

distribution laws outweighs any legitimate interest of the Puyallup Tribe in 

sovereign immunity. I 

0 ~1 
DATED this day of February, 2007. 

DAVIES PEARSON, P.C. 

CAROL J. COOPER, WSBA #26791 
Attorneys for Appellant 
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