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State  of Knshinzton 

Respondent , ) AP?, Y?: 3$;1.j0-7-1T-G 

) AT)T)ITTO4'A I, 2RQrA9 

['s r ) ku)? 0.W1R7 

% t h a n  3. ?,ri ght~ndil, ) 

hpgx?llant. ) 

CDMES NOW Vj,7t!73n 9. Piri&t,msn, /lplpel!ant i n  t:lr? 

11  abve -on t i t l ed  matter and s u h n i t s  %k Col?o~flt.in; Aldltion31 

I t  Crrovnrls For 9eviebr, f o r  %hc hurt to  consi!33r i n  'warin<;  

an? d - t -  " i in inn ;  tha t  3bove-t?ntitl?:! cause. "Ir. 3rJs5bnan 

o r  snc~ t i~s+s  tha t  t h i s  Court c o n s i d e r  t b i  s s3.i i !: i or131 ,rovncl 

1 t For r.?vi>ta alonz w i  t'? ".ssi;nrtcnt of Error 'io. 4, i n  the 

%isc of rii~i>?l Ian%, at]? hssi,;nnent of Yrror ''\lo. 1, in 

of 4;)pcllant. 



1.1 ' n  the last day of  t5? -?s~_;)~,P's cas(?, defense 

counsel b7a5 info~-ined t h a t  ti?.;. Sta te  would h.t. ca l l  in; 

h 4 i c l ~ 1  Ic Rami r?z Vic!<cry (?err-inaf ter "Viclceryt') , as 3 

witnZ3~.  13 .;lf-l673. irictcerv W ~ S  rick on this state's witnpss 

l is t  For e i t h e r  the 3ri:i:mI t r i ~ l  or t% retri31, k t  t'le 

 stat^ orcued i t 'w-I receiver! i r r fo~~nst ion froin Vic!ccw tL7z 

.33y ! ~ f o r r s  b4?ic17 i; t 1 ~ 1  iovtYi was relcov3nt. 13 ( iT) -L+;?P.  Tl: 

was a1 ie;ed t h a t  ' J~c!z;c~~Y wulr l  t ~ s t i f y  t b t  S ~ E I  3nd 

Rriy'ltnan b7erp i n  a rclc7tionship prior from IQ"i-lQQ7, anrl 

S ~ P  saw h i r n  w i t h  y n s  a l l  t5e time, includin;: the ;uri 

'F3ri .$-tivan W ~ S  al!~:,~? to hav* carripe! w h ~ n  +lr. V i  1 l < ~  -+J~?s 

s170t. 1 - 1 7 ' -  1679, 1 ,  Tip Ttat,? :,a;ljerj b,ilat 

1 '~ict:;lsyls ti.sF,i";lony (g.73 r ~ l ~ v a n t  t o  rebut F r i  ;h t rnm 3 



! . 2  ??I,=, S t a t e  jznow of  ?lri:,'~tlnan's prior tes t imony,  111 

t i le  p r i o r  t r i a l  rezardin-;  her^ t3c :un caroe froin, and 

~ r i ~ h t m a n ' s  own testimony established h i s  icnowlerf;e shout 

y n s .  4 ?P-ICGQ-t~5S:sr ief  of Appel lant ,  a t  pp. 4 S 5. 

'/i cl.cery ' s testimony a s  t o  Rri ;h. knan ' s <-nowletl,:e a b u t  guns 

V I  ' ' 
7 s  ~~frc31 y i~npermi s s i 5 l y  ~ u ~ , ~ e s t i v e '  and inpnni  s s i  bl  y 

cu~nulat iv?" '  a s  t o  the ques t i ons  of no t  only I:noagl&y a b u t  

y n s ,  but a l s o  '" i i n p - m i  ss5 b l y  su4;;es t i  ve and 1 

' i r n p ~ r n i s s i h l y  cumulative"' ss to in fe r ences  iron1 Vickery 's  

testimony as  to  lac1< of mistake or accident.  P.rj$~t!nan's 

COUTISE! a l so  ar.;ue.;' t h3  t  iTicf.:ery's tes'inony was not  

r e l e v a n t  t o  r e b u t  tk ecl f~n i je  t h a t  tL7e s+ootins, was 

acci:lnnt31,  cause Vic'tery could no t  tes t i  f y  to  s n y  si :I; l o r  

i n c i d e n t s ,  1 ,?P-1 774,!.74"l: k i e f  of 4pps l l an t ,  st p. 38, 

t h a t  Virlccry's t ~ s t i r o o n y  was no t  re1?~7~n% 50 i n t e n t ,  

'cnow!c.cl~~, o r  lac?. of  TI^ sta!tc o r  a c c i d ~ n t ,  For purpst?~ of 

F':? 4n4.(Fs), - TA, 

1 .  :'ic!:eryls t e s t i  ,may a s  to  Bri $otmanls know1 ~.c.l,:e 

about y n s  was no t  adn i s sah l e  f o r  t he  S t a t e  to  prove, o r  

~ ~ s t a b l i s h  a cavsuc?l n3xi  s o r  more probable t'7el-r no t ,  t h a t  

 cause ?r i $twin h3T! 'cnot719~3e a k u  t suns, t h i  s i ~ p 3 c h 2 t j  

Rri:!7tm3ri's t ~ s t i i o o n y  t h a t  t'qr 5'?ot: w:3s 3ccjclt3ntaI. 



1 In  f a c t ,  Vickery's testimony es tabl i shed t h a t  slqe 

was not  sble t o  tell conclusively &e the r  o r  not t h e  ,vn 

c a r r i e d  by P~ri~:htman $?en Flr. ' J i l la  was shot w3s  the s 3 ~  

;un 9ri ghttman possessec! b7!.~17~3n s17e and i n  w5ere 

together  from lQQ5-lQ37, 14 ? ? - I  793-1 l " t :n r ic>F o f  A.ppellant, 

a t  p. Y,  r a t k r  she teztifier! t h e y  were sini l3r .  - I .  Tn 

f a c t ,  &ether  t4e ?ju:~ was t'qe saine sun vas t r i v i a l .  

Crickcry's testimony was not  proha t i v c ,  i t  d i d  not  es tabl ish,  

o r  provc, a causual nexis ,  o r  more probab!e than not, t3a t  

t \ A C ~ V S ~  t!7p ;uns gprs t'ie same t'qis irnlp3cbc:j FZri~btmsln s 

1 test irnony t ' iat %!ie s b t i  n: was accident31, nor "lid Yic!:~ry s 

t t?sti:lony iri)pn3c;7 Peric;'7t'i7an s t ~ s t i x o n y  2s t~ wi3ere h-? s o t  

be -;un ( r x 3 i  l-)i t 12 7) Fron, +cause V i  cl\'?~jr was nnver 3412 to  

t c s t i f y  t.'tst %be Zuns b7erc, ic  f a c t ,  t5c same. ST:. , a t  

3P-1 7°r7-17al:"ri ;.f of 4ppc!!ant,, a t  p. 3". 

1.5 Therefore, the  t r i  s ?  c o u r t ' s  f intlin,; \1icl<pr)r1s 

tcst inony relevant to  i n t e n t ,  knowled:,?, and Lac': of !nista!c? 

or  acci4ent  was b,?se,? on untenable ,;rounds and for untenable 

rrasons a s  t o  c o n s t i t u t e  3n abuse of d i sc re t ion .  S t a t e  v. 

9undqur.st ,7~ :dn.App. 7$(i,7°3,Qn5 c Q22,Q;?5(9iv. 1, 

IQQ5)(ci tin: Ct3te v. Clackwe1 1,120 r%?n.Zd 322,430,845 P.2d 

lQ1?(1QQ?)). 



1.5 Vic'eiy's te~tirnony was t 'wrcforp ,  i r r ~ ~ l i ? r 7 3 n t ,  

under F,R 4 lxcausr. i t  had no tendency t o  rne'cc t3e 

cxis tenc t .  of any fact i n  %be d e t s m i n a t i o n  of t h e  S t a t e ' s  

c a s e  a o r r  probable or less probable  t h a t  i t  clvuld have k e n  

wi th o r  ~ J I  tkout, Vri ghtman' s om tsstirnony. 

1.7 The reasonable  presumption is t h a t  the  F t a t c  k170t415 

t h a t  2vlea of Fvidonce. Tic? only  p l a u s i b l e  reason f o r  th? 

S t a t e  t o  use  t h i s  i r r e l e v a n t  evidence would be t o  both cause  

Defansc Counsel t o  unduly r eques t  a cont inuance,  but t o  

( 1  c r e a t e  a more l i k e l y  t b n  not" <sn,:er o f  u n f a i r  ,>rejudice 

and confusion of t he  i s s u e s  t o  -nisZ?aT1 t h  ju ry  by 

cons ic le ra t ions  t % a t  w?r? a undue waste  of tilne and me-!less 

presents t i on  of i r r e l e v a n t  cuinv1ative evirlence, Plr. 

1 "righti7an was prejw!icec! by tLle admission o t  Vicl;ery s 

testimony k c a v s e  viz'ccry's testimony allowed t5e S t a t e  to 

i a p e r ~ o i s s i b l y  suggest  an inference to  tli? jury  tha t  

I3ri,'itn1an \bras lyin;  a b u t  r V i l l a ' s  d e a t h  31: 

scc i r len ta l .  Vickery 's  testimony would !lave 3 "aore l i491y  

than not' '  p r o b a b i l i t y  t o  e f f e c t  the j u r i e s  v e r d i c t  and 

%'-ere fore cannot, lv he i  d ''harm1 ess beyond a reasonablt .  

cJov~IE." wL7en t h i s  Court cons i+ r s  t5e purposes For oh i ch  

t5a  t S t a t e  sou?h% to irnpermi ssahly use  Vicki?ryl s t c s  t i  rnony 



i n  r e l a t i o n  t o  the weight of t5e ot?wr evidence tbe ju ry  

consitfered, which was near! y non-exis tent .  

1.,$ id?r. ?rig.?tqan i s  e n t i t ? e d  t o  a f a i r  tr ial .  5y an 

impartial jury. %3 S t a t e ' s  use  of Vic:ceryts t e s t i qony  i n  

the  Fashion t h a t  i t  d id ,  denied Mr. !?rizi?tman a f a i r  t r i a l  

uncier t'w d u ~  process  c l a u s e  of t h e  14th Qnendment f o r  t ! ~  

a b v c  s t a t e d  reasons. 

t.0 For t+e reasons s t a t 4  above and those  stat03 i n  

~ G I c  Qrief of "wtlant,  Mr, Rr i~b tman  r eques t s  %3t t h i s  

matter l-2 r~manded f o r  a new t r i a l .  

T d e c l a r e  under the p n a l t y  OF per jury  under the laws 

of t$e Zta te  of !?ashin;ton t h g t  t he  abx7e i s  t r u e  and 

c o r r ? c t  

R i  :ned this 23flc.' l a y  of kbe~ ,23917. 



S t a t e  of IJashington v ,  ?rightman, 
Court of Appeals No. 36150- 7 - 1 1  B Y  

DEClJ4R9TTO?J OF SERVICE BY EIATLTNG 

I Nathan D. Brigbtman dec la re  under the  penalty of perjury 
under the  laws of t h e  S t a t e  of Washington t h a t  on the  23,@4/ day of 

if%& ,2008, t h a t  1 mailed a copy o f : ( l )  Declaration of 
&wCice by Mailing, and ( 2 )  M d i t i o n a l  Grounds f o r  Rel ief ,  to:  

Court of Appeals Division I1 
David C. Ponzoha, Court Clerk 
950 Broadway S u i t e  300 
Tacoma, Wa. 98402 

Pierce County Prosecutor ' s O f f  i cc  
930 Tacoma Ave. , S. 
Tacoma, Ida. a8402 

C ~ t b e r i n e  E. Glinski 
Attorney For Appell an t  
P.0. F3ox 761 
Elanches t e r ,  Wa. 98353 

1: dec la re  under the  penalty of per jury  under tbe  laws of t h e  
S t a t e  of Washin3ton t h a t  the  above i s  t r u e  a d  cor rec t .  

Signed t h i s  33gx/day of gc' & ,2908. 

P.0. SOX 777 
WONROE, 1474. 98 272 

Peclara t i  on of 
Service Ry Plai 1 ing 
Page 1 of 1 
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