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I. INTRODUCTION/IDENTIFICATION OF PARTIES 

RespondentICross Appellant accepts the introduction of fellow 

Respondents Harrington, Brainard, Lassof, Ellertson, Bear and Jacob. 

This Response/Cross Appeal Brief is filed on behalf of 

RespondentICross Appellant, Kathy Marshack, one of the original 

defendants who prevailed at trial on the primary issues, but has cross 

appealed with respect to the Court's limitation of the easement to 

pedestrian use, and the Court's failure to find in favor of Marshack 

regarding the prescriptive easement issues relative to the "Circle Drive" 

described herein, as well as access to the beach beyond the "Steamboat 

Landing", also described herein. The remaining DefendantsIRespondents 

are represented by Zach Stoumbos, and a brief on their behalf has been 

previously filed with respect to the appeal of Joseph and Julianne 1,eas. 

The Plaintiffs in the mderlying action were Mary Kellogg as trustee of her 

trust ("Kellogg Trust"), and Joseph and Julianne Leas ("Leas"). The 

Kellogg Trust has not appealed; only the Leas are appellants herein. 

11. ASSIGNMENTS OF ERROR 

Assignment of Error. 1 

The Court erred in determining that the scope of the 



Express Easement as defined in the judgment is for non-motorized 

vehicles and that the Easement does not include vehicular use. 

Assignment of Error l.A 

The Court thus erred in the Court's Finding of Fact No. 102' 

Assignment of Error 1.B. 

The Court thus erred in the resulting Definition of Scope of 

Easement in the Court's Conclusions of Law No. 1 13 

Assignment of Error 1.C. 

The Court thus erred in the resulting Definition of Scope of 

Easement in the Court's Conclusions of Law No. 1 16. 

Assignment of Error 1.D. 

The Court thus erred in the resulting Definition of Scope of 

Easement in the Court's Conclusions of Law No. 1 17. 

Assignment of Error. 2 

The Court erred in finding that Kathy Marshack does not 

have a right under the Public Trust Doctrine to walk on, or use, the 

tidelands below the private tidelands of the Kellogg Trust. 

'The Trial Court Findings of Fact will be referenced as "Finding No." and the Conclusions of Law as 
"Conclusion No." The complete Findings and Conclusions are attached as an Appendix to the Leas' (Appellant's) 
Brief. 



Assignment of Error 2.A 

The Court thus erred in the Court's Findings of Facts No. 105. 

Assignment of Error. 2.B 

The Court thus erred in the Court's Conclusions of Law No. 113. 

Assignment of Error No. 3 

The Trial Court erred in finding that Kathy Marshack does 

not have a prescriptive easement over the private tidelands of the Kellogg 

Trust. 

Assignment of Error 3.A 

The Court thus erred in the Court's Findings of Facts No.108. 

Assignment of Error No. 3.B 

The Court thus erred in the Court's Conclusions of Law No. 1 13. 

Assignment of Error No. 4 

The trial Court erred in finding that Kathy Marshack has not 

established a prescriptive easement over the Circle Drive, as defined in the 

judgment. 







easement based on the demonstrated adverse use of the private Circle 

Drive. 

IV. STATEMENT OF THE CASE 

RespondentICross Appellant Marshack accepts the Statement of 

the Case, including the Procedural History, as set forth by fellow 

Respondents as regards the issues raised by Appellant in the direct appeal. 

Two notices of Cross Appeal were filed, one by Marshack and one 

by the remaining defendants. The Cross Appeal by the other defendants 

was withdrawn, and only that of Marshack remains. Although Joseph and 

Julianne Leas did not provide a transcript of proceedings, Marshack was 

allowed to supplement the record with a transcript of the entire trial 

testimony, which has now been filed. The Leas appeal only an issue of 

law. Marshack appeals both issues of law and fact. 

With respect to this Cross Appeal, the factual disputes involve 

three issues. First, what are the terms of the express easement as contained 

by the written easements, and if the express terms of easement are not 

dispositive, how is the scope of the easement impacted by the historic use 

by defendants, including Marshack and her family, of the express 

easement? (Finding No. 21(e) CP 202) Second, does the Public Trust 






































































