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INTRODUCTION 

This case presents two main public record issues; the first being whether the public's interest in 

open, accountable government includes disclosure and an accounting of attorney invoices for counsel 

representing a public agency such as Thurston County and the second, whether such public attorney 

invoices may be withheld in their entirety by a public entity in a request for documents under RCW 

42.56 under a single blanket exemption with no showing that the redacted material would reveal an 

attorney's mental impressions, actual legal advice, theories, or opinions, or are otherwise exempt, and 

without any burden upon the public entity to justify each separate redaction and narrowly construe any 

exception to full disclosure. 
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It is the express intent of the Legislature and the law of this state that no reasonable interpretation 

has ever allowed the withholding of such records in the manner that Thurston County has demonstrated 

in this case. 

A third issue presented is whether counsel appearing unlawfully in violation ofthe express terms 

of RCW 36.32.200 may legally represent the County and collect fees for such unlawful action. 

In short, the question presented to this court is whether Thurston County, as an agency of  the 

State of Washington is subject to the clear intent of the Legislature and the express terms of the law. 

Appellant maintains that the answer to this inquiry is affirmative, and that Thurston County should 

have to follow the law. 

Counsel, appearing for Thurston County without lawful authority to begin with, argues that both 

he and Thurston County are above the law. 

The D e  novo Standard of review is the proper standard of review for the issues of this case. 

STATEMENT OF THE CASE 

This appeal concerns records related to a public records request originally made by Appellant 

West on January 22, 2007 for attorney fee invoices related to the defense of Thurston County in the 

Audrey Broyles Case. (CP 153) 

A public records request originally made by Appellant West on January 22. (CP 153) 

Although the request was addressed to Thurston County Public Records officer, respondent Patterson 

responded for the county, denying the request on January 24 (CP 154-5). 

On February 12, 2007, plaintiff West filed the original Public Records Act lawsuit. 

A show cause hearing was set for March 12. (CP 144-1 55) 

On March 8,2007, the County officially notified West that Counsel wasnot lawfully authorized 
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to represent the County. (CP 54-58) 

On March 12, The Honorable Toni Shcldon dismissed plaintiffs breach of contract claims 

against Patterson and the firm of Lee-Smart, etc (CP 6 1 -2).and required a hrther hearing on the public 

records issucs to  be held upon March 26, 2007 (CP 59-60) 

On March 26, 2007, the court entered an order exempting from disclosure the Broyles billings 

and dismissing the public records claim. (CP 28-30) 

The Court denied West's motion to reconsider on 7 May, 2007.( CP 46 ) 

On April 25,2006, West filed a notice ofAppeal, which was subsequently amended (CP 4-10, 

156-8 ) 

ASSIGNMENTS OF ERROR 

I. The court erred in failing to require disclosure of 

Thurston County's attorney fee invoices in the orders of March 24 

and May 7 when the public's interest in open, accountable 

government includes disclosure and an accounting of attorney 

invoices for counsel representing public agencies and when it is 

the manifest intent of the legislature that no reasonable 

construction of law has ever allowed blanket non-disclosure of 

public counsel's invoices. 

11. The court erred in failing to require disclosure of 

Thurston County's attorney fee invoices in the orders of March 24 

and May 7 by ordering that public attorney invoices may be 

withheld in their entirety under a single blanket redaction with no 
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showing that the redacted material would reveal an attorney's 

mental impressions, actual legal advice, theories, or opinions, or 

were otherwise exempt, and without any burden upon the public 

entity to justify each separate redaction and narrowly construe any 

exception to full disclosure, when it was the manifest intent of 

the legislature that no reasonable construction of law has ever 

allowed such withholding. 

111. The court erred in giving preclusive effect to a ruling 

from another action where appellant West was not party, based 

solely upon counsels representations, when said ruling was never 

filed in the record and it was never shown that said ruling was 

based upon a full adjudication and their was no identity of parties 

as required under the doctrines of res judicata and collateral 

estoppel 

IV. The court erred in dismissing appellant's breach of 

contract claims and in failing to allow West to amend his complaint 

when it was demonstrated that counsel was appearing unlawfully for 

respondent County in violation of RCW 36.32.200, and was, at best, 

a de facto officer acting under an unlawful contract void for its 

violation of public policy. 

ISSUE PERTAINING TO ASSIGNMENT OF ERROR NO. I 

1. Did the court err in entering the order of March 26 and May 
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7 ,  2 0 0 7  w i t h h o l d i n g  a t t o r n e y  f e e  i n v o i c e s  i n  t h e i r  e n t i r e t y  when no  

r e a s o n a b l e  c o n s t r u c t i o n  o f  l a w  h a d  e v e r  a u t h o r i z e d  s u c h  r u l i n g ?  

ISSUE PERTAINING TO ASSIGNMENT OF ERROR NO. I1 

2 .  D i d  t h e  c o u r t  e r r  i n  d e t e r m i n i n g  t h a t  t h e  r e c o r d s  w e r e  

e x e m p t  i n  t h e i r  e n t i r e t y  b a s e d  upon  a  b l a n k e t  e x e m p t i o n  a n d  w i t h o u t  

c o n d u c t i n g  a n  i n  c a m e r a  r e v i e w ?  

ISSUE PERTAINING TO ASSIGNMENT OF ERROR NO. I11 

3 .  D i d  t h e  c o u r t  e r r  i n  r e l y i n g  upon a  r u l i n g  f r o m  a n o t h e r  

c a s e  f o r  r e s  j u d i c a t a  o r  c o l l a t e r a l  o r  e q u i t a b l e  e s t o p p e l  e f f e c t  

when t h e r e  was  no  f u l l  a d j u d i c a t i o n  o r  i d e n t i t y  o f  p a r t i e s  a n d  s u c h  

r e l i a n c e  w a s  i n e q u i t a b l e ?  

ISSUE PERTAINING TO ASSIGNMENT OF ERROR NO. IV 

4 .  D i d  t h e  C o u r t  e r r  i n  t h e  o r d e r  o f  March  1 2  a n d  May 7 i n  d e n y i n g  

p l a i n t i f f ' s  b r e a c h  o f  c o n t r a c t  c l a i m s  when c l e a r  e v i d e n c e  

d e m o n s t r a t e d  t h a t  c o u n s e l  was  a p p e a r i n g  u n l a w f u l l y  i n  v i o l a t i o n  o f  

RCW 3 6 . 3 2 . 2 0 0 ,  a n d  w a s ,  a t  b e s t ,  m e r e l y  a  d e  f a c t o  o f f i c e r  a c t i n g  

u n d e r  a  c o n t r a c t  v o i d  f o r  v i o l a t i o n  o f  p u b l i c  p o l i c y ?  

ARGUMENT ERROR I 

The C o u r t  e r r e d  i n  e n t e r i n g  t h e  o r d e r  o f  March  26 (CP 2 8 - 3 0 )  

w h i c h  h e l d  t h a t  t h e  B r o y l e s  a t t o r n e y  i n v o i c e s  were  n o t  p u b l i c  

r e c o r d s  when t h e  p u b l i c  ' s  i n t e r e s t  i n  o p e n ,  a c c o u n t a b l e  g o v e r n m e n t  

i n c l u d e s  d i s c l o s u r e  a n d  a n  a c c o u n t i n g  o f  a t t o r n e y  i n v o i c e s  f o r  

c o u n s e l  r e p r e s e n t i n g  s u c h  p u b l i c  a g e n c i e s  a n d  when i t  i s  t h e  

m a n i f e s t  i n t e n t  o f  t h e  l e g i s l a t u r e  t h a t  n o  r e a s o n a b l e  c o n s t r u c t i o n  
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of law has ever allowed such non disclosure. 

The Public Records Act requires government agencies to 

disclose public records that are not protected by a specific 

statutory exemption. PAWS v. University of Washinqton, 125 Wn.2d 

258, 884 P.2d 592. The exemptions to the disclosure requirements 

must be narrowly construed. 

(T)he people insist on remaining informed so that 
they may maintain control over the instruments that they 
have created. The public records subdivisions of this 
chapter shall be liberally construed an d its exemptions 
narrowly construed to promote this public policy. RCW 
42.56.030, see also PAWS at 251. 

In order to clarify this narrow construction of the act as 

relates to attorney fee invoices, it is the binding law of this 

state that: 

It is the intent of the legislature to clarify that 
no reasonable construction of chapter 42.56 RCW has ever 
allowed attorney invoices to be withheld in their 
entirety by any public entity in a request for documents 
under that chapter. It is further the intent of the 
legislature that specific descriptions of work performed 
be redacted only if they would reveal an attorney's 
mental impressions, actual legal advice, theories, or 
opinions, or are otherwise exempt under this act or other 
laws, with the burden upon the public entity to justify 
each redaction and narrowly construe any exception to 
full disclosure. The legislature intends to clarify that 
the public's interest in open, accountable government 
includes an accounting of any expenditure of public 
resources, including through liability insurance, upon 
private legal counsel or private consultants. Laws of 
2007, Chapter 391. 

The court erred in failing to require disclosure of Thurston 

County attorneys' invoices when it is the clear intent of the 

Legislature that no reasonable construction has ever allowed such 

a blatant failure to disclose public records. This violates the 
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primary objective of statutory interpretation-to give force to the 

language of statute and carry out the intent of the legislature. 

State v. Brown, 140 Wn. 2d 456, 466, 998 P.2d 321 (2000. 

ARGUMENT ERROR I1 

The court erred in the order of March 26 and the 

reconsideration of May 7, 2007 when RCW 42.56.290 is inapplicable 

to the circumstances of this case where the requested records are 

neither work product or attorney-client privileged according to the 

very case law cited by defendants. 

In Dawson v. Daily, 120 Wn. 2d 782, 845 P.2d 995 , (1993), the 

Supreme Court explained the operation of the specific exemption 

claimed by defendants in this case, formerly codified as RCW 

42.17.310(1)j, noting that "This exemption incorporates the work 

product doctrine as a rule of pretrial discovery." 

As the Supreme Court noted in Lindstrom v. Ladenburq, 136 Wn. 

2d 595, at 613, 963 P.2d 869, (1998), "We find it unnecessary to 

broadly interpret the work product exemption . . .  

The Court cited to Professor Orland's suggested "bright line" 

rule for determining the scope of such exemptions as contained in 

his Observations on the Work Product Rule, as follows; 

This encompasses (1). legal research and opinions, mental 

impressions, theories and conclusions of an attorney . . .  

( 2) Notes and memoranda of factual statements or investigation: 

and, (3). Formal or written statements of fact and other tangible 
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f a c t s  g a t h e r e d  b y  a n  a t t o r n e y  i n  a n t i c i p a t i o n  o f  l i t i g a t i o n .  

I n  K l e v e n  v .  K inq  C o u n t y  P r o s e c u t o r ,  1 1 2  Wn. App 1 8 ,  5 3 P . 3 d  

5 1 6 ,  ( 2 0 0 2 ) ,  t h e  c o u r t  r u l e d  t h a t  " T h i s  ( w o r k  p r o d u c t )  d o c t r i n e  

p r o t e c t s  t h e  m e n t a l  i m p r e s s i o n s ,  c o n c l u s i o n s ,  a n d  l e g a l  t h e o r i e s  o f  

a n  a t t o r n e y  f r o m  d i s c l o s u r e . "  

S i g n i f i c a n t l y ,  t h e  b i l l i n g s  a t  i s s u e  h e r e  a r e  n o t  m e n t a l  

i m p r e s s i o n s ,  n o r  a r e  t h e y  p r e p a r e d  f r o m  o r a l  c o m m u n i c a t i o n s ,  n o r  

a r e  t h e y  f a c t u a l  w r i t t e n  s t a t e m e n t s  o r  o t h e r  i t e m s  g a t h e r e d  b y  a n  

a t t o r n e y  i n  t h e  p r o c e s s  o f  i n v e s t i g a t i o n .  I n s t e a d  t h e y  a r e  b i l l i n g  

s t a t e m e n t s  i s s u e d  b y  a n  a t t o r n e y ,  f o r  t h e  p u r p o s e  o f  c o l l e c t i n g  

money .  W h i l e  i t  i s  c o n c e i v a b l e  t h a t  some v e r y  m i n o r  p o r t i o n  o f  t h e  

b i l l i n g s  m i g h t  b e  p r o p e r l y  r e d a c t e d ,  t h e i r  w h o l e s a l e  w i t h h o l d i n g  a s  

work  p r o d u c t  i s  n o t  r e a s o n a b l e .  

The  a t t o r n e y  c l i e n t  e x e m p t i o n  i s  e q u a l l y  u n a v a i l i n g ,  i n  

t h a t . .  . 

"The attorney-client privilege p r o t e c t s  c o n f i d e n t i a l a t t o r n e y -  

c l i e n t  c o m m u n i c a t i o n s  . . .  s o  t h a t  c l i e n t s  w i l l  n o t  h e s i t a t e  t o  s p e a k  

f r e e l y  a n d  f u l l y  i n f o r m  t h e i r  a t t o r n e y  o f  a l l  r e l e v a n t  f a c t s .  I t  i s  

n o t  a n  a b s o l u t e  p r i v i l e g e ,  h o w e v e r ,  a n d  m u s t  b e  s t r i c t l y  l i m i t e d  t o  

i t s  p u r p o s e . "  O v e r l a k e  Fund v .  B e l l v u e ,  60 Wn. App.  787  a t  7 9 6 ,  

810  P . 2 d  5 0 7 ,  ( 1 9 9 1 ) .  

I n  a d d i t i o n ,  "The a t t o r n e y  c l i e n t  p r i v i l e g e  i s  a  n a r r o w  

p r i v i l e g e  a n d  p r o t e c t s  o n l y  " c o m m u n i c a t i o n s  a n d  a d v i c e  b e t w e e n  

a t t o r n e y  a n d  c l i e n t " ;  i t  d o e s  n o t  p r o t e c t  d o c u m e n t s  t h a t  a r e  

p r e p a r e d  f o r  some o t h e r  p u r p o s e  t h a n  c o m m u n i c a t i n g  w i t h  a n  
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a t t o r n e y .  H a n q a r t n e r  v .  S e a t t l e ,  1 5 1  Wn.2d 439 a t  4 5 2 ,  90 P . 3 d  2 6 ,  

( 2 0 0 4 )  

The  d o c u m e n t s  a t  i s s u e  i n  t h i s  c a s e  c a n n o t  r e a s o n a b l y  b e  

r e p r e s e n t e d  t o  h a v e  b e e n  p r e p a r e d  f o r  t h e  p u r p o s e  o f  c o m m u n i c a t i n g  

w i t h  a n  a t t o r n e y  o r  c l i e n t ,  they a r e  b i l l s  prepared f o r  the purpose 

o f  g e t t i n g  pa id  

I t  i s  t o  b e  s e r i o u s l y  c o n s i d e r e d  b y  b o t h  c o u n s e l  a n d  t h i s  

c o u r t  t h a t  t h e  H a n g a r t n e r  C o u r t  d e t e r m i n e d  t h a t  t h e  a s s e r t i o n  o f  

t h e  a t t o r n e y - c l i e n t  e x e m p t i o n  f o r  d o c u m e n t s  n o t  p r o p e r l y  w i t h i n  

i t ' s  s c o p e  c o u l d  b e  t a n t a m o u n t  t o  a n  a c t  o f  b a d  f a i t h  f o r  w h i c h  

m i g h t  " c o s t  t h e  a g e n c y  d e a r l y " .  

I n  t h i s  c o n t e x t  i t  i s  a l s o  i m p o r t a n t  t o  n o t e  t h a t  t h e  

p a r t i c u l a r  c o u n s e l  r e p r e s e n t i n g  t h e  C o u n t y  h a s  no  i n t e r e s t  w h a t e v e r  

i n  w h e t h e r  t h e  a g e n c y  p a y s  " d e a r l y "  o r  o t h e r w i s e  f o r  n o n - d i s c l o s u r e  

o f  r e c o r d s ,  a n d  h a s ,  i n s t e a d ,  a  f i n a n c i a l  m o t i v e  t o  d e l a y  a n d  

o b s t r u c t  t h e  c o u r s e  o f  l i t i g a t i o n  w i t h  f r i v o l o u s l y  i n t e r p o s e d  

o b j e c t i o n s  a n d  p e r s o n a l  a t t a c k s  i n  o r d e r  t o  n e e d l e s s l y  p r o l o n g  a n d  

e x t e n d  t h i s  c a s e  s o  t h a t  t h e  a g e n c y  w i l l  ( o n c e  a g a i n )  p a y  " d e a r l y "  

f o r  h i s  r e p r e s e n t a t i o n .  

U n d e r  t h e  c i r c u m s t a n c e s  o f  t h i s  c a s e ,  t h i s  c o u r t  s h o u l d  f o l l o w  

t h e  r e a s o n i n g  o f  t h e  d i s s e n t  i n  H a n q a r t n e r  v .  C i t y  o f  S e a t t l e ,  1 5 1  

Wn.2d 4 3 9 ,  a t  458 -60 ,  90 P . 3 d  2 6  ( 2 0 0 4 )  a n d  r u l e  t h a t  t h e  a t t o r n e y  

c l i e n t  e x e m p t i o n  i s  n o t  a v a i l a b l e  f o r  a n  " a b s u r d "  a n d  o v e r  b r o a d  

p u r p o s e  t h a t  " s w a l l o w s "  t h e  PRA's i n t e n t  o f  a l l o w i n g  c i t i z e n s  t h e  

r i g h t  t o  d i s c l o s u r e  o f  p a b l i c  r e c o r d s .  

1.0 



The c i r c u m s t a n c e  t h a t  t h e  t r i a l  c o u r t  r e f u s e d  t o  c o n d u c t  a n  i n  

c a m e r a  i n s p e c t i o n  o f  t h e  r e c o r d s  t o  d e t e r m i n e  w h e t h e r  t h e y  w e r e  

p r o p e r l y  e x e m p t  i s  a n o t h e r  f a c t o r  w e i g h i n g  h e a v i l y  a g a i n s t  i t s  

r u l i n g .  S p o k a n e  R e s e a r c h  v .  C i t y  o f  S p o k a n e ,  96 Wn. App.  5 6 8 ,  9 8 3  

P2d  686 ( 1 9 9 9 ) ,  O v e r l a k e  Fund  v .  B e l l v u e ,  60 Wn. App.  787 ,  8 1 0  

P . 2 d  5 0 7 ,  ( 1 9 9 1 )  

ARGUMENT ERROR I11 

The c o u r t  e r r e d  i n  f i n d i n g  t h e  J a n u a r y  22 r u l i n g  i n  B r o y l e s  v .  

T h u r s t o n  c o u n t y  t o  b e  p r e c l u s i v e  when t h e r e  was  no f u l l  

a d j u d i c a t i o n  o f  i s s u e s  o r  i d e n t i t y  o f  p a r t i e s .  

The c o u r t  e r r e d  i n  f i n d i n g  t h e  J a n u a r y  22 B r o y l e s  o r d e r  t o  

h a v e  p r e c l u s i v e  e f f e c t  when w e s t  was  n o t  a p a r t y  t o  o r  i n  p r i v i t y  

w i t h  t h e  p a r t i e s  t o  t h e  a c t i o n ,  when t h e r e  was  no f u l l  

a d j u d i c a t i o n , .  And when s u c h  p r e c l u s i o n  was o t h e r w i s e  u n l a w f u l .  

The  d o c t r i n e  o f  e s t o p p e l  a n d  res  j u d i c a t a  b o t h  r e q u i r e  

i d e n t i t y  o f  p a r t i e s ,  f u l l  a n d  f a i r  a d j u d i c a t i o n ,  a n d  a n  a b s e n c e  o f  

p r e j u d i c e  . M i l l  W o r k e r s  v .  D e l a n e y ,  7 3  Wn.2d 9 5 6 , 4 4 2  P . 2 d  

2 5 0 ,  ( 1 9 6 8 )  I n  t h i s  c a s e ,  Wes t  was  n o t  p a r t y  t o  o r  i n  p r i v i t y  w i t h  

t h e  p a r t i e s  t o  t h e  B r o y l e s  c a s e .  N e i t h e r  was  t h e r e  a  f u l l  

a d j u d i c a t i o n  o f  t h e  i s s u e s ,  a s  r e f l e c t e d  b y  t h e  " W i t h o u t  P r e j u d i c e "  

s t a t u s  o f  t h e  d i s p u t e d  o r d e r .  

I t  i s  h i g h l y  i n e q u i t a b l e  t o  e m p l o y  s u c h  a n  o r d e r  t o  p r e j u d i c e  

w e s t  when i t  was  s u p p o s e d  t o  b e  w i t h o u t  p r e j u d i c e ,  a n d  i t  h a s  b e e n  

u s e d  t o  j u s t i f y  a  d e t e r m i n a t i o n  u n d e r  t h e  p u b l i c  R e c o r d s  A c t  f a r  

b e y o n d  t h a t  a n t i c i p a t e d  b y  t h e  c o u r t .  S u c h  a p p l i c a t i o n  v i o l a t e s  

I I 



b o t h  t h e  PRA a n d  a l l  p r i n c i p l e s  o f  t e c h n i c a l  o r  e q u i t a b l e  

p r e c l u s i o n .  

ARGUMENT ERROR IV 

The c o u r t  e r r e d  i n  d i s m i s s i n g  p l a i n t i f f ' s  c l a i m s  f o r  b r e a c h  o f  

c o n t r a c t  when  i t  was  c l e a r  f r o m  t h e  r e c o r d  t h a t  c o u n s e l  w a s  

u n l a w f u l l y  a p p e a r i n g  f o r  t h e  c o u n t y .  A p p e a r i n g  a t  CP 54-58 i s  a  

d e c l a r a t i o n  a n d  a p p e n d e d  t r u e  a n d  c o r r e c t  c o p y  o f  a  March 8 , 2 0 0 7  

r e s p o n s e  t o  a  p u b l i c  r e c o r d s  r e q u e s t  f r o m  T h u r s t o n  C o u n t y .  T h i s  

r e s p o n s e  r e v e a l s  t h a t  t h e  o n l y  c o n t r a c t  i s s u e d  t o  M i c h a e l  P a t t e r s o n  

t o  r e p r e s e n t  T h u r s t o n  C o u n t y  was  e x e c u t e d  o n  J a n u a r y  2 4 ,  2 0 0 3 .  

RCW 3 6 . 3 2 . 2 0 0  p r o v i d e s  . . .  

I t  s h a l l  b e  u n l a w f u l  f o r  a  c o u n t y  l e g i s l a t i v e  
a u t h o r i t y  t o  e m p l o y  o r  c o n t r a c t  w i t h  a n y  a t t o r n e y  o r  
c o u n s e l  t o  p e r f o r m  a n y  d u t y  w h i c h  a n y  p r o s e c u t i n g  
a t t o r n e y  i s  a u t h o r i z e d  o r  r e q u i r e d  b y  l a w  t o  p e r f o r m ,  
u n l e s s  t h e  c o n t r a c t  o f  e m p l o y m e n t  o f  s u c h  a t t o r n e y  o r  
c o u n s e l  h a s  b e e n  f i r s t  r e d u c e d  t o  w r i t i n g  a n d  a p p r o v e d  b y  
t h e  p r e s i d i n g  s u p e r i o r  c o u r t  j u d g e  o f  t h e  c o u n t y  i n  
w r i t i n g  e n d o r s e d  t h e r e o n .  T h i s  s e c t i o n  s h a l l  n o t  p r o h i b i t  
t h e  a p p o i n t m e n t  o f  d e p u t y  p r o s e c u t i n g  a t t o r n e y s  i n  t h e  
m a n n e r  p r o v i d e d  b y  l a w .  Any c o n t r a c t  w r i t t e n  p u r s u a n t  t o  
t h i s  s e c t i o n  s h a l l  b e  l i m i t e d  t o  t w o  y e a r s  i n  d u r a t i o n .  

T h e r e f o r e ,  b e f o r e  J a n u a r y  2 4 ,  2 0 0 3 ,  a n d  a f t e r  J a n u a r y  2 4 ,  

2 0 0 5 ,  n e i t h e r  M r .  P a t t e r s o n  o r  L e e  S m a r t ,  e t c .  were d u l y  a u t h o r i z e d  

b y  t h e  C o m m i s s i o n e r s  t o  r e p r e s e n t  T h u r s t o n  C o u n t y  o r  p e r f o r m  l e g a l  

f u n c t i o n s  s u c h  a s  a d m i n i s t e r i n g  c o m p l i a n c e  w i t h  t h e  P u b l i c  R e c o r d s  

A c t .  Nor  h a v e  M r .  S m a r t  o r  M r .  R o s e n b e r g  e v e r  b e e n  d u l y  a p p o i n t e d  

a s  d e p u t y  p r o s e c u t o r s .  A s  s u c h ,  a n y  a p p e a r a n c e  b y  M r .  P a t t e r s o n  f o r  

T h u r s t o n  C o u n t y  a f t e r  J a n u a r y  2 4 ,  2 0 0 5  i n  e i t h e r  t h e  A u d r e y  B r o y l e s  

1 2 



c a s e  o r  i n  t h i s  i n s t a n t  c a s e  i s  u n l a w f u l  a n d  v i o l a t i v e  o f  RCW 

3 6 . 3 2 . 2 0 0 .  I n  s u c h  a  c a s e ,  c o u n s e l  c a n  b e  f o u n d  t o  b e ,  a t  b e s t ,  a  

d e  f a c t o  o f f i c e r .  

A d e  f a c t o  o f f i c e r  i s  n o t  e n t i t l e d  t o  t h e  e m o l u m e n t s  o f  

o f f i c e .  S n o h o m i s h  C o u n t y  B u i l d e r s  A s s n .  v .  S n o h o m i s h  H e a l t h  

D i s t r i c t ,  8  Wn. App. 5 8 9 ,  5 0 8  P . 2 d  617 ,  ( 1 9 9 3 ) .  T h e r e f o r e ,  t h e  

c o u r t  e r r e d  i n  a l l o w i n g  P a t t e r s o n  a n d  Lee  S m a r t  t o  p r o f i t  f r o m  

t h e i r  u n l a w f u l  c o n d u c t  when t h e y  were n o t  l e g a l l y  e n t i t l e d  t o  

p r o f i t  f r o m  s u c h  u n l a w f u l  a c t i v i t y .  M r .  P a t t e r s o n  a n d  Lee S m a r t  

s i m p l y  c a n n o t  b e  a l l o w e d  t o  v i o l a t e  p u b l i c  p o l i c y  a n d  p r o f i t  f r o m  

a n  u n l a w f u l  c o n t r a c t .  I n  R e  t h e  D i s c i p l i n e  o f  S m i t h , 4 2  Wn.2d 1 8 8 ,  

254  P .  ( 2 d )  464 ,  ( 1 9 5 3 ) ,  C i t e d  i n  30  A .  L .  R .  1 8 8 ;  5  A m .  J u r .  3 6 1  

CONCLUSION AND RELIEF SOUGHT 

T h i s  c o u r t  s h o u l d  a c t  i n  a c c o r d  w i t h  t h e  c l e a r  l e t t e r  o f  t h e  

l a w  a n d  r e m a n d  t h i s  c a s e  b a c k  t o  t h e  t r i a l  c o u r t  w i t h  i n s t r u c t i o n s  

t o  v a c a t e  t h e  March  26 a n d  May 1 2  o r d e r s  a n d  r e q u i r e  d i s c l o s u r e  o f  

a l l  r e q u e s t e d  r e c o r d s ,  a n d  t o  i m p o s e  p e r  d i e m  p e n a l t i e s  a n d  a w a r d  

c o s t s  f o r  p l a i n t i f f ' s  work  i n  t h e  t r i a l  c o u r t  a n d  on  a p p e a l .  A 

f u r t h e r  i n s t r u c t i o n  s h o u l d  i s s u e  t o  t h e  t r i a l  c o u r t  t o  e n t e r  a n  

o r d e r  v a c a t i n g  t h e  March  1 2  o r d e r  a n d  r e q u i r i n g  P a t t e r s o n ,  e t  a 1  t o  

r e i m b u r s e  t h e  p u b l i c  f o r  t h e  f u n d s  t h e y  h a v e  u n l a w f u l l y  r e c e i v e d .  

Done S e p t e m b e r  1 7 ,  2 0 0 7 .  

ARTHUR WEST 


	
	
	
	
	
	
	
	
	
	
	
	
	
	

