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I MONTIAl;,, MCmNRY , have received and reviewed the opening brief prepared by my 
attorney. Summarized below are the additional grounds for review that are not addressed in that brief. 
I understand the Court will review this Statement of Additional Grounds for Review when my appeal is 
considered on the merits. 

ADDITONAL GROUND 3. 
The S t a t e  d id  not  prove the defendant had lmowledge o r  possession of the 

f irearm found ins ide  the residence. UNITFJ STATES V SANTFWO 45 F.3 622,624 

(2nd CIK) "cannot have possession unless person Imew of i ts  exsistence". 

S t a t e  V Gorman 312 F.3d 1159 1163- 10th  C I R  2002 "the government must prove 

t ha t  the defendant Imowingly possessed a f irearm under sect ion 922"". 

The defendants conviction f o r  being a fe lon i n  possession of a f irearm 

was improper where the t r i a l  cour t  f a i l e d  t o  i n s t ruc t  the  jury t ha t  knowledge 

was an element of the crime and where the evidence of lmowledge was disputed 

S t a t e  v Shouse 119. Wn.App.793,83 P 3d 453 (2004. U.S.V Herring 133 Fed Appx 

385 supplemented 143 fed-appx 18 "defendant d id  not lmow a f irearm was   resent" 

Cit ing West RCWA 9.942.040 

S t a t e  V Cuble 35 P.3 404,109 Wash App 362. The S t a t e  has the  burdon t o  - 

pled , to  ins ruc t  and t o  prove lmowledge i n  addi t ion t o  o ther  s t a t u i t o r y  elements 

of Unlawful1 Possession of a Firearm. 



There was insuf f ic ien t  evidence for  the purpose of proving the defendant 

was armed i n  counts three and f ive .  RCW 9.94 125 S ta te  V Valobinos 122 Wn. 2d 

270,282,858 P.2d 199 (1993) the t e s t  fo r  determining ra ther  a defendant is  

armed. The S ta t e  i s  required t o  prove proximity to  the weapon and show that  a 

suf f ic ien t  nexus between the weapon, the crime, and the victim existed t o  

es tab l i sh  tha t  the defendant was armed. S ta te  V Johnson94 Wn. App.882 (1999). 

The t r i a l  courts ins t ruct ions  i s  def ic ient  and the jury should have 

recieved addit ional ins t ruct ions  regaurding when a defendant is  armed. S ta te  

V Green 94 Wn. 2d 216,220-22,616 P.2d 628 2980. Cite S ta te  V Mchenry. 

Wiaship 397 U.S 358,90 S CT 1068,251. ED 2d 368 1970 presupposses tha t  

a s  an essen t ia l  of the due process gaurenteed by the 14th amendment that  "no 

person s h a l l  be made to  suffer  the onus of a criminal conviction except upon 

suf f ic ien t  proof defined as  evidence necessary to  convince a t r i e r  of f ac t  

bejround a reasonable doubt of the existence of every element of the offence? 

In t h i s  case the court  did not prove the element of lmowledge and violated 

the defendants 14th amendment r i gh t  by convicting him i n  counts 3,4,and 5. 

There was no b a l l i s t i c  evidence to  corroborate the victims testimony 

tha t  the defendant f i r e d  a shot from the weapon found i n  the residence. There 

was no bu l l e t  holes found inside the residence other than the one tha t  was 

put there months p r io r  by the victims boyfriend, RP (2/22/07) page 201,2-4. 

RP (2/20/07) page 82,8-17 detective Krause t e s t i f i e d  tha t  he loolced a l l  over 

for  any other bu l le t  holes and found nonethat he belived was made by the r i f l e  

found, 

The victim t e s t i f i e d  that  there was a scope on the r i f l e  found and tha t  

she had seen the r i f l e  before,however the r i f l e  found did not have a scope on 

i t .  There was no spent s h e l l  casing found,the defendant was not tested f o r  

powder residue t o  show evidence he f i r ed  a f irearm,there was no f inger  p r in t s  

on the firearm found,the magazines o r  bu l le t s .  The defendant never possessed;, 

the,weapon found inside the residence and the lack of evidece proves t h i s  f ac t .  
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ADDITONAL GROUNDS 2 

INSUFFICIENT EVIDENCE IN COUNT 4 ASSAULT 2 

The State did not prove assault 2 in count four to wit 

a knife.The defendant cut the victims hair without felonious in- 

tent. The defendant was acting in accord with his constitutiona- 

lly protected right to practice his religion. In the defendants 

religion the male can cut the hair of his wife or daughter if it 

is used to promote thier promiscuity. Ms Jackson testified to 

this fact of practice, 

The victim testified that she was not 'afraid' when the de- 

fendant cut her hair. There was no evidence of assault with a 

deadly weapon.The state did not show that the defendant had the 

requisite intent to inflict bodily harm nor create fear and app- 

rehention. The knife was used strictly for the perpose of cutti- 

ng hair and was not a deadly weapon under the circumstances in 

:whimc i.t:Ws used citing State V Skenandore 99 wn app 4941994 p 

291 . 
The State failed to prove there was felonius intent id ~ 0 -  

unt 4.Assaults in the first and second degree are committed with 

a felonious intentHState V. Hamilton 69 wash 561/125 p 950 1912. 

State V. Skenandore 99 wn 4941994 p2d 291 RCW 9A.04.110 (6) def- 

ines item as 'deadly weapon' if under the circumstances in which 

it is used the item is readily capable of causing death or subs- 

tantial bodily harm. For purposes of this statute whether an it- 

em constitutes a deadly weapon depends on the circumstances sur- 

rounding its use including the intent and present ability of the 

userrthe degree of forcerthe part of the body to which it was 

appliedlthe phsical injuries inflicted an the potential of sub- 
substantial bodily harm. 
1 



ADDITIONAL GROUNDS 2 CONT... 

There was no force used when the defendant cut his daughter 

s hair.The victimtestified that she sat down after the defendan 

t told her to sit in a chair to get her hair cut-There was no bo 

dily harm to the victim nor did the defendant threaten the victi 

m with the knife. 

State V. Skenandore 99 wn app 4941994 p 2d 291tthe courts 

held that based on the evidence in the record before them no rat 

ional trier of fact could hold that.the appellants weapon was re 

adily capable of causing death or substantial bodily harm under 

the circumstances in which it "the weapon" was used-The coukts 

erred by refusing to allow the lesser included offence of reckle 

ss endangerment. There is no evidence to support assault 2 . 
Second degree assa~lt~assault with a deadliy weapontmay be 

committed three ways (1) an attempt with unlawful force to infli 

ct bodily injury upon another (attempted battery);(2) an unlawf- 

ul touching with crimminal intent (actual battery) and,(3) putti 

ng another in apprehension of harm whether or not the action int 

ends to inflict or is capable of inflicting that harm (common la 

w assault)-State V. Wilson 125 wn 2d 2121218,883 p.2d 320 1994 

RCW 9A.36.021 (1) C. 

The defendants intent was to cut his daughters hair only 

in accords with his reliogious beliefs and practice-The convicti 

on in count 4 infringes on the defendants 1st ammendment Freedom 

of Religiontpress and expression.It also goes against the washin 

gton state constitution section 11 Religious Freedomt'absolute 

freedom of conscience in all matters of religious sentiment fibel 

ief and worshiptshall be guaranteed to every individualtand no 

one shall be molested or disturbed in person or property on acco 
2 



. 
* ADDITIONAL GROUNDS 2 CONT... 

unt of religion-The defendant ask the court to dismiss and reman 

d for new trial for hli& errors and constitutional violationglarid 

insufficient evidence. 

END OF ADDITIONAL GROUNDS 2... 

HTWSSTKS 



ADDITIONAL GROUND 3 

PROSECUTORIAL MISCONDUCT 

The prosecutors statments of uncharged offensess prejudiced the 

jary.The prosecutor in her opening statements told the jury the 

that the defendant punchedlkickedldragedrand broke a chair over 

the victims head-The defendant was not charged with these alleg- 

ations nor was the victims injuries consistant with the actions 

disribed inthe uncharged offencess.The irrealevant evidence pro- 

duced in the prosecutors opening caused prejudice and denied the 

the defendants right to a fair trial-State V.SteveDson 16 app 

3411555 p2d 1004 1976.The courts erred by allowing 8 R e ' @ E b S 6 ~ c ~  

utors opening statements to include uncharged events-They were a 

chafec f o r  
clear assault on the defendants charetor.The prosecutors consta- 

nt reference towards the defendants religion was prejudiciaB. .r 
The prosecutor told the jury that the defendant had two wives 

and that this was illegal in the state of washington without 

explaining that the defendant was not legally married two both 

women led the jury to belive the defendant committed the crime 

bigamy-The defendant was not legally married to both women he 

was only legally married to Taraja Mchenry and Ms Jackson was 

through the mosque as practiced in A1 Islam. The prosecutor led 

the jury to belive the defendant committed a crime. 

State V. Evans 114 p.3d 627/154 wash 2d 438 "if evidence is be- 

fore a jury and the State argues that the defendants participat- 

ion in the uncharged crime triggered liability for the crime ch- 

arged, there may be actual and substantial prejudice as required 

for reversal". 

The prosecutors opening statements about the defefedants all 

eged uncharged assults on the victom led the jury to belive the 

defendant committed the other offences as charged and the defend 

did not recieve a fair trial as a result - 
1 
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ADDITIONAL GROUNDS 4  

INEFFECTIVE ASSISTANCE OF COUNSEL 

The d e f e n d a n t s  c o u n s e l  f a i l e d  t o  move t o  d i s m i s s  f o r  i n s u f f i c i e n t  

e v i d e n c e  a t  t h e  end of t h e  S t a t e s  c a s e  i n  c h i e f  r e s p e c t  t o  UPF 1 and 

a s s a u l t  2 , c o u n t s  3 and  5 .  S t a t e  V G r e e n , S t a t e  vLopez 107  wn.app.270,27 p .3d 

237 Div  iii 0 4 / 1 7 / 0 1 , c i t i n g  S t a t e  v  Jaclcson a n j s t r i c l c l a n d  v  Washin ton .  

The d e f e n d a n t s  c o u n s e l  f a i l e d  t o  r e q u e s t  a  nexus  f i n d i n g  i n  t h e  

j u r j r s  s p e c i a l  v e r d i c t  i n s t r u c t i o n s .  S t a t e  v  S c h l i n  147  wn 2d 5 6 2 , 5 7 4 , 5 5  p3d 

632 2002. S t a t e  v  Green  c o u n s e l s  e r r o r  t o  r e q e u s t  s u c h  i n s t r u c t i o n s  p r e j u d i  

c e d  t h e  d e f e n d a n t  and was v i o l i t i v e  of  h i s  due  p r o c e s s .  

S t r i c k l a n d  V Washing ton  466 US 688 ,687 -89 ,104  sct  2052 80  l e d  

2674 ( 1 9 8 4 ) , c o u n s e l  f o r  d e f e n d a n t  f a i l e d  t o  c h a l l e n g e  t h e  s u f f i c i e n c y  of  

t h e  s t a t e s  e v i d e n c e .  Counse l  d i d  n o t  o b j e c t  t o  t h e  s t a t e s  f a i l u r e  t o  c a r r y  

t h e  burdon  of p r o v i n g  o u t  of s t a t e  c o n v i c t i o n  o r  p r o d u c e  p r o p e r  d o c u m e n t a t i  

on of  t h e  c o n v i c t i o n .  Counse l  f o r  t h e  d e f e n d a n t  f a i l e d  t o  r e q u e s t  t h e  o u t  

o f  s t a t e  c o n v i c t i o n  b e  compared t o  a  w a s h i n g t o n  s t a t e  c r i m e .  Counse l  f a i l e d  

t o  o b j e c t  t o  t h e  v i c t i m s  t e s t i m o n y  t h a t  t h e  d e f e n d a n t  r a n  i n t o  t h e  basement  
v~ hZn 

w i t h  f i r e a r m  w h  t h e r e  was c l e a r  e v i d e n c e  t h a t  t h e r e  was no l i n e  of  s i g h t  

f rom where  t h e  v i c t i m  was s t a n d i n g  i n  t h e  1 i v i n g r o o m . T h e r e  i s  a  w a l l  be twee  

n  t h e  l i v i n g r o o m  and t h e  k i t c h e n  were  t h e  basement  d o o r  i s  . C o u n s e l s i 6 a i l , y r  
- - - - - - - - - - - - -  
e:to.object:to:the:victirns-1:ie.~~s p r e j u d i c i a l . C o u n s e 1  had  e v i d e n c e  t o  p r o v  

e  t h e r e s  no l i n e  of s i g h t  f rom t h e  l i v i n g r o o m  t o  t h e  k i t c h e n  t h e r e  was p h o t  

o s  o f  t h e  whole  h o u s e .  

Counsel f a i l ed  t o  c a l l  a  l a t en t  p r in t  examiner f o r  the defense,to r e l y  

on the s t a t e s  examiner was prejudicia l  f o r  the s t a t e s  expert was f o r  the prose 

cution not the defense and therefore wollld be prone t o  give a  biased opinion 

i n  favour of the s t a t e .  Coinsel d id  not cross examine the  p r in t  examiner i n  o r  

der t o  rebiltt testimony a s  t o  the d i f f i c u l t y  of obtaining f inger  p r in t s  from 

objects . 



ADDITIONAL GROUNDS 4  Cont  ... 
C o u n s e l  f o r  t h e  d e f e n d a n t  f a i l e d  t o  o b j e c t  t o  t h e  d e t e c t i v e s  i m p r o p e r  

, p i n i o n  t e s t imon j r .  The d e t e c t i v e  s t a t e d  t h a t  h e  h e a r e d  a  gun s h o t  . T h e r e  

ras no e v i d e n c e  o f  a  gun b e i n g  d i s c h a r g e d  i n s i d e  t h e  r e s i d e n c e  . The d e f e n d  

~ n t s  w i f e  t e s t i f i e d  t h a t  thejr were  p o p i n g  f i r e w o r k s  , t h e r e  was f i r e  worlcs 

,n t h e  t a b l e  ( s e e  p h o t o s ) t h e  d e t e c t i v e  was m i s t a k e n  and h i s  o p i n i o n  was wro 

~g  and  h i s  t e s t imon j r  p r e j u d i c e d  t h e  jur j r .The d e t e c t i v e  t e s t i f i e d  t h a t  t h e r e  

ras a  911  c a l l  w i t h  a  c o m p l a i n t  b u t  t h e r e  was no e v i d e n c e  t o  back  h i s  s t a t e  

l e n t  . T h e r e  was no t r a n s c r i p t s  o f  a  911  c a l l  and  t h e  911  c a l l e r  d i d  n o t  tes 

: i f y  i n  t r i a l . C o u n s e 1  shoul$(l h a v e  o b j e c t e d  t o  t h e  d e t e c t i v e s  whole  l i n e  

, f  q u e s t i o n i n g  i n  r e s p e c t s  t o  t h e  a l l e g e d  'gun  s h o t  ' and t h e  911  c a l l .  

l t a t e  V Thach 1 0 6  p3d 782 ,126  wash a p p  297 , and  S t a t e  v  Wang 964 f . 2 d  8 1 1  

114 8 t h  c i r  1992 .  

Counse l  f a i l e d  t o  r a i s e  t h e  i s s u e  of  t h e  S t a t e s  a b u s e  of  d i s c r e t i o n  

~ n d  imprope r  o p i n i o n  tes t imonj r  and s t a t e m e n t s  made n o t  backed  by e v i d e n c e .  

: o u n s e l  f o r  t h e  d e f e n s e  f a i l e d  t o  p r o t e c t  t h e  d e f e n d a n t s  r i g h t  t o  a  jur j r  t r  

. a 1  and  t h e  i n v a s i o n  of t h e  f a c t  f i n d i n g  p r o v i n c e  of  t h e  j u r y  S t a t e  V Dolan 

' 3  p3d 1013.,118 wash a p p  323.  

Counse l  f a i l e d  t o  o b j e c t  and r a i s e  t h e  i s s u e  t h a t  e v i d e n c e  c a n n o t  b e  

) r e s e n t e d  t h a t  a n  ata e v e n t  a c c u r r e d  i n  a b s e n s e  of a  w i t t n e s s  w i t h  p e r s o n a l  

;nowledge,ER602 Yurlcovich V Rose 847 p  2d 9 2 5 , 6 8  wa a p p  643.  

Counse l  f o r  d e f e n s e  f a i l e d  t o  r e q u e s t  t h e  j u r y s  i n s t r u c t i o n s  t o  i n c l u d  

! u n w i t t i n g  p o s s e s s i o n  of  a  f i r e a r m  a t  t h e  end of  t h e  s t a t e s  c a s e  were  i t  

ras c l e a r  t h e r e  was a  f i r e a r m  i n s i d e  t h e  r e s i d e n c e  b u t  t h e r e  was i n s u f f  

. c i e n t  e v i d e n c e  t o  p r o v e  t h e  d e f e n d a n t  was g u i l t y  o f  UPF 1. 



ADDITIONAL GROUNDS 4 CONT. ... 
Counsel failed to object to several prejudical an improper remarks ma- 

de by the prosecutor during trial Eure V State 764 so 2d 798,801 (fla dist 

ct app 2000) cite State v Horness 600 nw 2d 294,300 (IOWA)1999. Counsel fai 

led to protect the defendants due process intrest by challanging the states 

failure to prove essential elements of the charged crimes in counts 3 

and 5. 
o b j e i t  

@ggpe&-$a i l ed  L - A  A L L  - - t~ L, .., gk3iLsl d l , 4  .: : , to d 

the prosecutors statements and the victims 

testimony about uncharged events. Counsel failed to object to the prosecuto 

rs improper remarks about the defendants religion and the misleading remarli 

about the defendants marriage. The prosecutor stated to the jury that the 

defendants religion says he can have two wives but that it was illegal in 

the state of washington,the defendants counsel should have objected on the 

grounds that this statement was prejudicial and led the jury to believe the 

defendant committed the crime of bigamy. 

Counsel failed to submitt into evidence letters from the victim to the 

defendant stating that she was a liar and just wanted the freedom to do 

what she wanted and was sorry for her lies to the police. The victim also 

violated the no contact order by writting the defendant while he was in pcj 

awaiting trial. 

Counsel failed to suppress the states evidence. The defendant aslied his 

lawyer to submitt a motion to dismiss the UPFl and the assault 2 counts 

3 and 5 before trial for insufficient evidence but the defendants counsel 

refused to file the rnotion.Counse1 violated RPC 3.2 and RPC 1.2 see State V 

Steverson 16 Wn APP 341,555 p. 2d 1004 (1976). 

Counsel SFioild have requested the trial court to give as a jury instru 

ction WPIC 50.03 State v Gurslie 155 wash 2d 134, 118 p.3d 333 (2005). 



ADDITIONAL GROUNDS 4 CONT... 

Counsel failed to challange the absence of a nexus finding for purpose 

of sentencing enhancements,cit State v Volivarez and State v Gurslce. 

Counsel failed to fully protect the defendants speedy trial rights.Ehe 

courts violated the defendants right to a speedy trial and counsel should 

have filed a motion to dismiss for this violation. 

Counsel failed to raise the parent discipline defense in respect to 

count 4 assault 2 State v Singleton 41 wn app 71 1985,RCW9A.l6.020(5) 

Counsel failed to request that the jury be instructed that the defend 

nt intended to create fear and apprehension of bodily harm State V byrd 

125 wn 2d 707 1995.In respects to count 4 assault 2. 

Counsel failed to request a unanimity instruction State V Hanson 

59 wn app 65 1990. 

The defendant aslc that the court L, dismiss his convictions for the 

foregoing reasons,in addition ,the defendant ask the court to reverse 

his convictions for ineffective assistance of counsel. 

In addition counsel for the defense failed to file a motion to dismiss 

after the state violated the defendants speedy trial rightsover the order 

of judge Beverl9 Grant that there be no more continuances. 

UTWSSTKS 
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ADDITIONAL GRoIlNDS 5 

'IIRIAL COURT ERRORS 

The lower court errerd by sentencing the defendant to two conseclitive m c e m  

ents.The calrt f a d  that camt 3 and 4 constitilted the same calrse of conduct 

State V Desantiago 108 Wn Agp. 855,33 p.3d Div I11 04/03/2001,the court of app 

eals held that because the plain mrds of RCW 9.94A.310 (3) and (4) demonstrat 

e an intent to add an enhancement based on whether any of the offenders is arm 

ed ;the provisions mst be read to impose either a deadly weapon enhancement 

or a firearm enhancements,hit not both,- only one offense is committed with 

both deadly weapon and a firearm. Impermissible double counting accurs when a 

court imposes two upward enhancements premised on the samaecond~rct. 

The trial court erred by not giving the jury instructions on un - - -  

Unwitting possession. The defendants wife testified that noone in 

the house knew there was a weapon inside the residence and that she 

omljj saw 9 ol4p on the table. Further the courts evidence was insuff 

icient to convict the defendant for UPF 1 the element of knowledge 

of the firearm was not proven beyound a reasonable doubt. 

The court erred by using the defendants juvenile conviction for ass- 

ault 2 an offence committed when the defendant was 14 years old see 

State V Summers 107 Wn App 373,28 P.3d 780 Div I11 (4.20.01) citing 

State V Cruz WN. @d 186 1999. 

The trridk court violated the defendants speedy trtial rights, there 

was several continuances granted and one was against the order of 

The honorable Beverly Grant who ordered that there be no more contin 
+r \+ \  

uances in my case. Court congestion is insufficient to extend* 

beyond expiration date State V Mack 89 Wn 2d 788,793 1978. 

The lower courts erred by including the defendants out of State con- 

viction for assault 3.Also the state did not compare the conviction 

to a Washington State crime and the conviction washed and should not 

have been calculated,there was impermissable fact finding State V 



ADDITIONAL GROUNDS 5 CONT... 

Morely134 WN 2d 588,606,952,P2d 167,Cite State V Weland 66 WN App 29 1992. 

The defendants Oregon conviction was over 5 years old. 

State V Gjrerrero-Melchor No 55637-1-1 Wash App Div I. The states 

out of state conviction was insufficient,for purposes of sentencing a defen 

dant proof of prior conviction requiers some kind of documentary evidence 

or a transcript of the prior conviction,State V Lopez !07 Wn.App 270,27 P.3 

d 237 Div I11 04/17/01. 

The trial court erred by allowing the jury to consider the deadly weapo 

n issue in counts 3 and 4. State v Johnson 94 WN App 882,974 P.2d 855 1999. 

The court erred by not proving a nexus for the purpose of sentencing 

enhancement Gurslce 120 Wn App 63,83 P 3d 1051 2004,citing state v Schelin 

147 WN 2d at 568,3. 

The court erred by not instructing the jury that it had to unanimously 

agree on the facts supporting each conviction State V Kitchen 110 Wn 2d 403 

411,756. 

The trial court erred by not giving the jury additional instructions re 

gaurding when a defendant is armed.The trial courts instructions are defici 

ent,State V Green 94 Wn 2d 216,220-22,616 P.2d 628 1980. 

The court erred by allowing testimonial evidence which prejudiced the 

defendant and jur)r,State v Gorbel 40 Wn 2d 18,240,P 2d 251 1952.The detecti 

ves testimony was opinionated as to what he thought was a gun shot and the 

sound of a gun being caulked. The testimony of uncharged events should not 

have been allowed bjr the courts ,it was prejudicial to the defense. 

The trial court abused' its dicretiLon.:by allowing-improper- pinion testi 

hbhy from the detective who testified--that-he heared a gunshot,where the ev 

idence clearly does not baclc his claim and the evidence proves he was mista 

ken. Further the court abused its discretion bjr allowing testimony from the 

finger print examiner to discredit the defense by giving a improper opinion 

as to the difficulty of obtaining latent impressions off of certain materia 



ADDITIONAL GROUNDS 5 CONT.... 

The examiners testimony invaded the fact finding province of the jury and 

was violative of the defendants 6th ammendment U.S.C.A Const. Amend 6 State 

V Thach 106 P.3d 782,126 wash app 297.The examiners testimony was misleadin 

g and put doubt in the jurys mind that the defendant did have a firearm dis 

pite there not being any prints. In respect to the time frame and the event 

s discribed by the victim and the detectives testimony of there bieng a gun 

shot if this were correct there should have been fresh prints on the weapon 

and the magazines and bullets,there should have been some physical evidence 

of some kind to back this testimony. 

The courts erred by not allowing the defendant to face his accuser in 

respect to the 911 caller and the testimony of a 911 call should not have 

been allowed without any transcripts of call or testimony from the caller. 

ER 602 V Rose 847 P.2d 725,68 Wash App 645. 

The courts abused it discretion by allowing more continuances of the de 

fedants trial date after Judge Beverly Grant ordered that there be no more 

continuances in this case,8/21/06 was the date of the judges order. Grantin 

g a continuance beyond the expiration date is abuse of discretion,mandating 

dismissal State V Kokot 42 Wn App 733 1986. State V Smith 103 Wn App 244 20 

01 'routine court congestion is not grounds to continue or extend beyond ex 

piration date. The courts continued the defendants trial date 11 times!!the 

defendant objected each time the defendants counsel objected to only one. 

The courts violated the defendants speedy sentencing rights State V Hal 

gren 87 Wn App 525,537-8 1997 sentencing should be held 40 court days after 

conviction,this was not the case for the defendant counsel failed to object 

an the court again abused its discretion. 

State V Beal 100 Wn App 189,195-97 (2000)'before using an out of state 

conviction,state must offer certified copy of the judgement or comparable 

transcripts or documents,sentencing court must then properly classif~r the 

conviction by comparing the elements of the offence with the elements of 
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ADDITIONAL GRaJNDS 6 

ILLEGAL SEARW/SEIZURE AND ARREST 

'LHE SEACH WARRANT FOR THE D-ANTS RESIDENCE WAS PLAINCY INVALID. THE WARRANT WAS 

DEF1CIrn;IT PROVIDED NO DISCRIrnION OF THE TYPE OF EVIDENCE SOW;KT. m E  W A S  NO 

PROBABLE CAUSE TO SEARCH THE RESIDENCE. THE SEARCH VIOLATED THE DIWWDANTS EWR'lXJ 

AMENDEW. A VALID WARRANT MUST DICRIBE 'Me PERSON OR THE PLACE TO BE SEARCHED AND 

ITEMS TO BE SEIZED MARRON V. US 275 192,1%,48 S.CX 24422 L.ED. 2D 564 (1982). 

CITING CBQT;aBGElrK-* NWWE%IRE,4OB US 443,467,91 S CT 2022929L. ED. 564 (1971). 

THE ARRESTING OFFICER HAD NO PROBABLE CAUSE TO ARREST OR DETAIN THE DEFENDANT. THE 

DEFENDANT EXITED THE REAR DOOR OF 'IHE RESIDENCE TO TURN OFF HIS VMICLE ,LEFT RUNNING 

AND WAS INSTR- TO GEl' ON HIS KNEES AND TO PLACE HIS HANDS ON HIS HEAD,WAS HANlk, - 
CUFFED AND PLACED INSIDE THE OFFICERS CAR."A PERSONS MERE PRESENSE OR MERE PROPINQ- 

UI'LY TO CRIMINAL AcXTVTIY A U X E  DOES NOT SUPPORT PROBABLE CAUSE TO SEARCH OR ARREST 

'CHAT PERSON" US V. WCKNER,179 F.3d 834,838(91H CIR. 1999). CITE KWX V. BURRIS,173 

F . 3  646,650 (8TI-I CIR.(l999). 

'IHE OFFICERS SEARCH OF THE D m A N E  VEHICLE WAS 1LLEX:AL. THE OFFICERS SEARCHED THE 

D-NTS VWICLES WIWNT A WARRANT OR PROBABLE CAUSE.THE SEARCH OF 'LHE V E K I m  TOOK 

PLACE BEFQRE 'IHERE W A S  EVW A WARRANT ISSUED TO SEARCH THE RESIDIENCE. " A UARRANTLESS 

SEARCH IS UNREASONABLE AND 'IH1EREFORE U N O O N ~ O N A L " , ~ V .  ROBY,l22 F. 3d 1120,1123 

(m ~IR.1997) D E F E N D M  ASKS THE COURT TO DISMISS HIS CONVICTIONS FOR FALSE ARREST 

m A L  SEARCH AND SEIZURE AND VIOLATION OF HIS A M l N M N E  AND FOLICE MIS-. 

'IHE DEFENDANllS WAS TU,EGAUY ARRESTED AND THE ARREST WAS A VIOZATION OF HIS 4W AND 14W 

AMENMNE. THE FOUEYIH PROHlBlTS UNREASONABLE SEIZURES OF A PERSON CALIFORNIA 



To the court of appeals, 

I n  a l l  t ru th , I  dont want to  demonize my daughter. However i t  is important tha t  

you know what me and my wife were going through with my daughter. We were deal 

ing with an out of control teen. My daughter was doing drugs,sneaking men i n  

our home t o  have sex,constantly skipping school and running with gangmembers. 

Many times we were cal led t o  her school t o  meet with her principle about 

her behavior i n  school and her sneaking off camp~ls with other kids. I s e t  up 

a dai ly  progress report form with a l l  my daughters teachers i n  order to  keep 

up with her dai ly  progress and t o  make sure she nolonger skipped c lass  o r  the 

school. This method fa i led .  

My wife and I have found drugs i n  my daughters room a few times and t h i s  

led t o  ILS seeking colmseling fo r  my daughter and dnlg treatment. My daughter 

would not par t ic ipate  nor would she cooperate. She got caught having sex with 

a 19 year old man ,she was 12 years old a t  t h i s  time I had the man arrested 

and he was charged with rape and convicted. My daughter became very upset over 

t h i s  and began t o  s t i l l  from my wife and sneak out a t  night t o  buy drugs and 

n m  with her gang friends.  

When my daughter was 15 I caught her having sex with a 22 year old man i n  

my livingroom. I held him lmt i l  the police came he was arrested and never 

charged with t h i s  crime and he was on probation and didnt even get a violation 

for  what he did t o  my daughter. I have h i s  f u l l  name and the case no t o  prove 

this.The procecutor sti l l  has not brought t h i s  man t o  just ice  ! 

I t r i ed  get t ing mental help for  mu daughter and again she would not work 

with the provider. There was nothing More I could do but prayfor her. Life was 

h e l l  dealing with her. A month a f t e r  I had the 22 year old man arrested one of 

my daughters gang friends or  the man I had arrested shot i n t o  olu house. The 

bul le t  strllck a lamp and went i n to  the wall. 

We did not c a l l  the police for  fear  of further re ta1iat ion.M~ wife and I 

have f ive  small children and we did not want t o  get them ki l led .  My daughter M4 
worst. Her behavior a t  home was violent she woilld throw things and h i t  her 

brothers and sisters. This caused a l o t  of problems between me and my wife. 

My daughter i s  not my wifes bilogical chi ld .  My daughters mother i s  a crack 

addict and my daughter was or iginal ly  l iving with her grandmother un t i l1  she 

was 11 and became out of control l .  Then she came to  l i ve  with me and my wife. 



Jan 1 2005 I caught my daughter having sex with a 20 year old man named 
Leron Dawlcins. He was arres ted fo r  rape and then released with no charges 

f i l e d  ! The s t a t e  didnt prosecute t h i s  man. On May 18 2006 my daughter had 

two men i n  m y  home one named Buddah a lmown gangmember and the other man I 

d id  not lmow. M y  wife and I began to  question m y  daughter about who the man 

was and what they were doing inside our home and she began to  get  loud and 

violent .  

She yelled a t  me and my wife t o  leave her  alon, and m y  wife noticed a 

c l i p  t o  a gun on our dinner tab le  and she began t o  g r i l l  my daughter about the 

c l i p .  My daughter tool: off running in to  our Idchen and slung open our basement 

door and s l i d  half  way down the s t a i r s  on her  side.  I went t o  grab her  and she 

snatched away from me and ran bacl: up the s t a i r s  and grabed a hammer off of the 

f r idge and charged me with i t  . I wrestled the hammer from her  and we f e l l  on 

the floor.  I slammed the hammer down on our Iiitchen counter and I told m y  

wife t o  tall: t o  her  because I was very upset a t  what she ju s t  did t o  me. 

I went in to  our dining room and I did slam a cha i r  down on the f loor  and 

i t  broke. My daughter began to  y e l l  a t  m y  wife and I ordered m y  daughter t o  

go s i t  down . I told her  she was not grown she was being t o  f a s t  and I was 

going to  cu t  her  h a i r  so she would s top being so f l i r t ac ious  . I t r i ed  t o  cu t  

her  h a i r  with some s i sors  and her  h a i r  was too greasy so I cut  her  ponytail 

off  with a lmife from the Idtchen. 

I never threatend my daughter with the Imife,I  never had a gun , I did 

not lmow there was a gun i n  m y  house and was shoclied t o  hear the TPD had found 

one. Me and m y  wife a r e  a re l igious people . I thought mabe i f  I cut  m y  daught- 

e r s  h a i r  she would were a h i j ab  and s t a r t  t o  cover herself  and I wanted to  slow 

her  down from being with somany men fo r  sex. In a l l  t h i s  a f t e r  going to  j a i l  

f o r  t h i s  matter m y  daughter ends up pregnant by a 24 year old man a t  1.5 jrears 

old and again the s t a t e  did not charge t h i s  man! 

My daughter has a 22 month old son by a now 16 year old man! and i m  very 

upset that  the prosecutor did not f i l e  charges on t h i s  r ap i s t .  The 20 )rear old 

man Leron was on probation hanging around Foss Highschool when he met mjr 

daughter and tooli her  off campus and had sex with her  i n  h i s  car! This happened 

befor he was caught inside my house Yet and s t i l l  the s t a t e  l e t  i t  a l l  go . 



The point i n  bringing t h i s  t o  your awarness is  the f ac t  tha t  a l l  t h i s  mess 

t h a t  went on with my daughter I never once l a i d  a hand on her  ! I only tallced 

t o  her  and t r i e d  to  get  her help and M y  wife and I prayed fo r  her. 

My wife and I dont own any weapons nor have we ever had one i n  our home. My 

daughter we  bel ievr  was covering fo r  her  gang friends and we bekieve the gun 

found i n  our home belonged to  Buddah o r  the other man who ran from our house 

tha t  day. This has been a nightmare fo r  our family. Ive never been away from 

m y  children t h i s  long. I t ru ly  deserve a r e t r i a l  a t  minimum , a t  best  my charges 

dimissed f o r  the errors  addressed i n  t h i s  matter. 

Thanlr you fo r  your time. 

Sincer l j r  , 
Montiae C. Nchenrjr 
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I, M~NTIAE C. MCHENRY , certify that I deposited Bpy m the 

DEPU Y 
internal mail system of McNeil Island Corrections Center a properly stamped and 

addressed envelope directed to: 
- .  DAVID PONZOHA - COURT OF APPEALS, DIVISION I1 

950 BROADWAY, SUITE 300 

TACOMA WASHIIKXON 984024454 

Containing the following docurnent(s): 
STATEMENT OF ADDITIONAL FOR REVIEW. 

LExTEz To THE COURT OF APPEALS. 

Dear court  Clerk send copy t o  a l l  pa r t i e s  and send copy back t o  
Montiae C .  Mchenry - 

I declare under penalty of perjury under the laws of the State of Washington that the 

foregoing is true and correct. . 

2%- Submitted this - - day of* A P R I L  , 2 0 0 8 ,  at McNeil Island 

Corrections Center, Steilacoom, Washington. 
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LEU* D-321- I 
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