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IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON 

DIVISION I1 

ISMEAL LES, ) 

Appellant, 
) 

STATE OF WASHINGTON, 1 

Respondent. 

NO. #36589-8-11 

Statement Of Additional 
Grounds For Review 

I. ISSUES PRESENTED FOR REVIEW 

1. Defense counsel was ineffective for allowing the jury to 

hear and weigh as evidence an un-mirandized statement 

submitted by the prosecution. 

2. The trial court erred by not dismissing the charges based 

upon the corpus delicti doctrine. 

3. Issues may be raised for the first time on appeal if it 

is a manifest error affecting a constitutional right. 



4. THE PROSECUTOR ENGAGED I N  MISCONDUCT BY ARGUMENT 

I N  CLOSING THAT RESULTED I N  IMPREMISSIBLE COMMENT 

ON THE DEFENDANTS RIGHT TO REMAIN SILENT. 

1 .  Defense  c o u n s e l  was i n e f f e c t i v e  

The S i x t h  and F o u r t e e n t h  Amendments g i v e  t h e  p e t i t i o n e r  t h e  

r i g h t  t o  r e c e i v e  e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l .  One method o f  

d e t e r m i n i n g  whether  c o u n s e l  h a s  r e n d e r e d  r e a s o n a b l y  e f f e c t i v e  

a s s i s t a n c e  i s  t o  a s k  whether  t h e  p r o c e e d i n g s  were a  f a r c e  o r  a  

mockery. Wi l l i ams  v. Bento,  354 F.2d 689, 704 ( 5 t h  C i r .  1965)  The 

Farce-mockery t e s t  i s  b u t  o n e  c r i t e r i o n  f o r  d e t e r m i n i n g  if a n  

a c c u s e d  h a s  r e c e i v e d  minimum r e p r e s e n t a t i o n  . (Reasonbly  effect ive 

a s s i s t a n c e ) .  See  Bendelow v. U n i t e d  S t a t e s ,  418 F.2d 42, 5 0 c e r t .  

d e n i e d  400 U.S. 976, 91 S . c t  379, 27 387 ,bu t  one may a l s o  r e c e i v e  

i n e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l  even  though t h e  p r o c e e d i n g s  

have  n o t  been  a f a r c e  o r  mockery. Un i t ed  S t a t e s  v. Edwards, 488 

F.2d 1154 a t  pg. 1164 1165 ( 5 t h  C i r  1 9 7 4 ) .  

I t  i s  d e f e n s e  c o u n s e l s  j o b  t o  p r o v i d e  t h e  accused  w i t h  a n  

" u n d e r s t a n d i n g  o f  t h e  law i n  r e l a t i o n  t o  t h e  f a c t s " .  Walker v.  

Cadwel l ,  s u p r a ,  476 F.2d a t  224. The a d v i s e  he  g i v e s  need  n o t  be  

p e r f e c t  b u t  i t  must be  r e a s o n a b l y  competent .  Geloson v.  Smi th ,  

438 F.2d 1075 a t  1081 N.5 ( 1 9 7 0 ) .  A l awyer  who i s  n o t  f a m i l i a r  

w i t h  t h e  f a c t s  and t h e  law r e v e l e n t  t o  h i s  c l i e n t s  c a s e  cannot meet 



r e q u i r e d  minimal  l e v e l .  see H e r r i n q  v. E s t e l l e ,  491 F.2d 125 a t  

128, U . S .  v .  S c o t t ,  625 F.2d 625 ( 1 9 8 0 ) ;  Thomas v  Lockhar t ,  739F.2d 

304 a t  309 ( 1 9 8 4 ) .  I n  t h i s  c a s e  b e f o r e  t h e  b a r  p e t i t i o n e r s  counse  

h a s  f a l l e n  w e l l  s h o r t  o f  t h e  r e q u i r e d  minimal l e v e l  o f  e f f e c t i v e -  

n e s s  by a l l o w i n g  t h e  p r o s e c u t i o n  t o  e n t e r  t e s t i m o n e y  t h a t  c a n  o n l y  

b e  c o n s i d e r e d  h e a r s a y ,  a n d  t h i s  e r r o n e o u s  a c t i o n  t h r o u g h  f a i l u r e  

t o  r e s e a r c h  t h e  f a c t s  o f  t h e  c a s e  and  o r  t h e  r v e l a n t  law amounts 

t o  i n e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l .  S u r q u s s  v. G r i f f i n ,  585 F. 

supp.  1564 (9184)  q u o t i n g  S t r a d e r  v. G a r r i s o n ,  61 1 F.2d 61 ( 4 t h  Cr 

1 9 7 9 ) .  The p e t i t i o n e r s  c o u n s e l  s h o u l d  o f  been aware o f  t h e  f a c t  

t h a t  a t  no t i m e  d u r i n g  a n y  c o n v e r s a t i o n s  w i t h  p o l i c e  o f f i c a l s  was 

h e  mi randa ized .  

T h u r s t o n  coun ty  d e p u t y  Nathan Knosch t e s t i f i e d  d u r i n g  t r i a l  

t h a t  h e  was c a l l e d  o u t  t o  meet w i t h  Co lva rd  a t  t h e  P l e a s e n t  Blade  

E lemen ta ry  s c h o o l  on March I s t ,  2007, because  Co lva rd  b e l i e v e d t h a t  

M r .  Les  may have s t o l e n  h i s  guns.  RP a t  15  H e  f u r t h e r  t e s t i f i e d  

t h a t  h e  a l s o  spoke  t o  M r .  Les a b o u t  t h e  a l l e g e d  t h e f t , '  and  t h a t  

Les ' c o n f e s s e d '  t o  t a k i n g  t h e  f i r e a r m s .  - R P  a t  18 ,  19,  21, 41-42. 

A t  no p o i n t  d u r i n g  t h e  a l l e g e d  c o n f e s s i o n  was M r .  Les  mi rand ized  

by O f f i c e r  Konsch. 

Defense  c o u n s e l  s h o u l d  have c h a l l e n g e d  t h e  u s e  o f  t h e  'con-  

f e s s i o n '  s t a t e m e n t  t o  t h e  law en fo rcemen t  o f f i c i a l s .  Not o n l y  was 

t h e  s t a t e m e n t  made u n d e r  d u r e s s  and  p r i o r  t o  any m i r a n d i z a t i o n  b u t  

t h e  l a w  enforcement  o f f i c i a l s  a l l o w e d  M r .  Les  t o  h e l p  i n v e s t i g a t e  

i n t o  t h e  r e t r i e v a l  o f  t h e  f i r e a r m s  because  o f  t h e  assummed 



knowledge that Mr. Les led police to believe that he had by means 

of the 'confession'. 

Defense counsel never challenged the use of the statements 

and testimony from law enforcement officials during the trial 

that resulted from Les' un-mirandized statements of 'confession'. 

The officers testimony clearly exhibits that Les should have been 

immediately detained and informed of his right to remain silent 

and not incriminate himself the moment he told police officals 

anything pertaining to the missing guns. Les was prejudiced by 

the use of the un-mirandized statements that were heard by the 

jury during the trial, and defense counsel failed in its duty to 

uphold Article I, sec. the Washington State Constitution, 

and the Sixth and Fourteenth Amendments to the U.S. Constitution. 
_I 

See Strickland v. Washington, 446 U.S. 668, 104 S.ct 2052 80 L.ed 

During the closing arguments the prosecution solidifies the 

use of the un-mirandized statements of Mr. ~ e s '  and actually goes 

so far as to encourage the jury to consider them by stating, "You 

have an independent law enforcement officer who came in here and 

and took the stand and confirmed pretty much confirmed everything 

that Mr. Colvard told you about his meeting with Mr. Les on 

March 1st. Mr. Les admitted to a uniformed police officer that 

he took those guns." - RP at 175 Defense counsels failure to object 

to this and all other references to the alleged knowledge confes- 

sion that was not made pre mirandization prejudiced Mr. Les and 

can not be deemed a trial tactic or strategy by counsel 



Where t h e r e  h a s  been a  v i o l a t i o n  t o  t h e  S i x t h  amendment o f  

t h e  C o n s t i t u t i o n  c o u r t s  must s u p p r e s s  any  e v i d e n c e  d i s c o v e r e d  a s  

as a  r e s u l t  o f  t h e  u n c o n s t i t u t i o n a l  s t a t e m e n t ,  a s  w e l l  a s  any  

f r u i t  o f  t h e  po i sonous  tree.  Wong Sun v. U.S. 288 F.2d 3 6 6  9 t h  

C i r  ( 1 9 6 1 ) .  

I n  t h i s  case b e f o r e  t h e  b a r  t h i s  c o u r t  must remand f o r  a  new 

t r i a l .  C l e a r l y  t h e  u s e  o f  t h e  s t a t e m e n t s  made t o  law en fo remen t  

o f f i c i a l s  made i n  v i o l a t i o n  o f  Miranda v.  Ar i zona ,  p r e j u d i c e d  Les 

and  were t h e  r e s u l t  o f  i n e f f e c t i v e  c o u n s e l .  

The t r i a l  c o u r t  e r r e d .  

The r u l e  o f  Corpus D e l i c t i  means t h a t  t h e  body o f  t h e  crime 

must be  p roved  by e v i d e n c e  s u f f i c i e n t  t o  s u p p o r t  a n  i n f e r e n c e  tha t  

t h e r e  h a s  b e e n  a c r i m i n a l  a c t .  A d e f e n d a n t ' s  i n c r i m i n a t i n g  s t a t e -  

ment a l o n e  i s  n o t  s u f f i c i e n t  enough t o  e s t a b l i s h  t h a t  a  crime tcdc 

p l a c e .  S t a t e  v.  Wright ,  76 Wa.App. 811 ( 1 9 9 5 ) .  

I n  t h i s  case t h e  S t a t e  n e v e r  p r e s e n t e d  o t h e r  independeat 

e v i d e n c e  t o  c o r r o b o r a t e  h i s  i n c r i m i n a t i n g  s t a t e m e n t s .  Some o f  t h e  

s t a t e m e n t s  w e r e  i n  v i o l a t i o n  o f  Miranda v.  Arizona.  

The i n s t r u c t i o n s  o f  t h i s  case i n v o l v e d  t h e  e lement  o f  posse -  

s s i o n ,  dominion and c o n t r o l ,  a n d  i n  t h i s  c a s e  t h e r e  i s  a b s o l u t e l y  

no e v i d e n c e  t h a t  proved  M r .  Les  P o s s e s s e d  t h e  a l l e g g e d  weapons o r  

i n d i c a t i o n  h e  had  any  c o n t r o l  o v e r  them o t h e r .  

Fo r  t h e s e  r e a s o n s  t h e  lower  c o u r t  e r r e d  by n o t  d i s m i s s i n g  t h  

c h a r g e s  a g a i n s t  M r .  Les  



3. Issues may be raised for the first time on appeal. 

Whether RAP 2.5(a)(3) applies to this case is base upon atwo 

part test. (1) Whether the alleged error is truly constitutional 

and (2) Whether the alleged error is manifest. 

An error is manifest when it has practical consequence in 

in the trial of the cause. State v. Kronich, 160 Wn.2d 873, 899, 

161 P.3d 982 (2007)(quoting State v. Kirkpatrick, 160 Wn.2d 873, 

880, 161 P,3d 990 (2007). These errors in Mr. Les' case are not 

harmless. 

4. The prosecution engaged in misconduct 

The law in Washington are clear; prosecutors are held to the 

highest professional standards. A prosecuting attorney is a quasi 

judicial officer. See State v. Huson &3 Wn.2d 660, 663, 440 P.2d 

192 (1968). The State Supreme Court has characterized the duties 

and responsibilities of the prosecuting attorney as follows: " ~ e  

represents the State, and in the interest of justice he must act 

impartially. His trial behavior must be worthy of the office for 

his misconduct may deprive the defendant of a fair trial. Only a 

fair trial is a constitutional trial. Skate v. Case 49 Wn.2d 66 

298 P.2d 500 (1956); State v. Coles, 28 Wa.App. 563,573, 625 P.2d 

713 (1981). 

defendant in a criminal case has a constitutional right 

not to testify at trial, and thus not be subjected to any cross- 



examination. See U.S. Constitution Amendment 5 and Washington Con- 

stitution Article 1 Sec. 59. Drawing attention to the defendants 

failure to testify is a constitutional error. State v. Sargent, 

40 Wa.APP. 340, 347, 698 P.2d 598 (1985). 

Prosecutorial comment on the accused's exercise of his con- 

stitutional right to remain silent is forbidden. The state can't 

be permitted to put forward an inference of guilt, which neces- 

sarily flows from an imputation that the accused has suppressed 

or is withholding evidence., when as a matter of constitutional 

law he is not required to testify. To hold otherwise would render 

this constitutional privilege meaningless for its exercise would 

result in a costly penalty to the accused. Judicial intolerance 

for prejudicial prosecutorial tactics is another important consi- 

deration underscoring the scrupulous regard which the law has 

this right. State v. Reed, 25 Wa.App. 46, 48, 604 P.2d 1330 (1979) 

State v. Torres, 16 Wa.App. 254, 554 P.2d 1069 (1976): EC,agc V .  

Fiallo-Lopez, 78 Wa.App. 717 (1995). 

The test to determine if a defendants 5th Amendment right has 

been violated is whether the prosecutors statement was of such 

character that the jury would naturally and necessarily accept it 

as a comment on the defendant's failure to testify. State v. Sargent, 

40 Wa.. A.pp. at 346. Reversal is required only if there is a 

substaintial likelihood the comment affected the jury's decision. 

State v. Martin, 41 Wa. App. 133, 139, 703 P.2d 309 (1985) State . 
v. Reed, supra, State v. Graham, 59 Wa. App. 418, 798 P.2d 341; 

State v. Smith, 104 Wn.2d 497, 707 P.2d 1306 (1985). 



In Mr. Lest case, during the course of the closing argument 

the state improperly drew attention to the fact that Les failed to 

testify. Because Les was the only one that could provide answers 

to the improper argument in concerns to the firearms, Les was again 

prejudiced by this. There was no cross-examination and therefore 

the prosecution didn't- have the answers, but nonetheless put to 

the jury the  following..."^ think you can see from the other 

evidence well, of course, there were some firearms stolen. I mean 

why would the defendant be talking about firearms if nothing was 

taken, if they didn't exist inthhe first place." RP 173  h here's 

no mention by this defendant of that. In fact, the defendant admits 

that he took the firearms - RP .. 174 . 

This seeded argument presented by the prosecution is improper 

because law enforcement presented incriminating statements made by 

Mr. Les that were made without him being miranadized and the fruit 

of this poisonous tree resu1ted.i.n ~ e s '  conviction. There was no 

other evidence presented in this case other than his own alleged 

'confession' which never should of been heard...because Les never 

took the stand. 

A criminal defendant has an absolute right to remain silent 

and not testify. Griffin v. California, 380 U.S. 609, 6-4-15 (1965) 

Doyle v. Ohio, 426 U.S. 610, 619 (1976); Wainright v. Greenfields, 

474 U.S. 284, 289-91 (1986). Courts will not when the prosecutors 

comment is made a single time, an isolated incident, does not 

stress on the inference of guilt from silence as a basis of convi- 



c t i o n  and  i s  f o l l o w e d  by c u r a t i v e  i n s t r u c t i o n s ,  b u t  t h a t  i s n ' t  t h e  

c a s e  h e r e .  S e v e r a l  d i f f e r e n t  times d u r i n g  c l o s i n g  t h e  p r o s e c u t i o n  

made comments a b o u t  M r .  L e s '  s i l e n c e ,  o r  s a i d  t h i n g s  t h a t  c o u l d ' n t  

b e  r e f u t e d  w i t h o u t  c r o s s - e x a m i n a t i o n  o f  M r .  Le s ,  a n d  t h e s e  t h i n g s  

p r e j u d i c e d  him t o  t h e  j u r y .  See  L i n c o l n  v. Sunn, 807 F.2d a t  809 

q u o t i n g  U n i t e d  S t a t e s  v .  Kennedy, 714 F.2d 9 6 8 ,  976 ( 9 t h  C i r  1 9 8 3 ) .  

F o r  t h e  r e a s o n s  s t a t e d  w i t h i n  t h e -  p e t i t i o n e r  r e s p e c t f u l l y  

r e q u e s t s  t h a t  t h i s  c o u r t  g r a n t  t h i s  p e t i t i o n  a n d  remand t h i s  c a s e  

back  t o  t h e  s u p e r i o r  c o u r t  f o r  f u r t h e r  p r o c e e d i n g s .  

Dated  t h i s  /3 d a y  o f  O c t o b e r ,  2008. 

M r .  I s m e a l  _.- .- L e s ,  A p p e l l a n t  

0 

M r .  I s m e a l  
------'- 
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