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ASSIGNMENTS OF ERROR. 

The deputy prosecutor committed misconduct when, during trial, 

she contacted the alleged victim and informed her that there were 

"false" statements in her complaint in the civil suit. 

The trial court erred when it instructed the jury on the lesser degree 

crime of rape in the third degree and gave instructions 8, 12, 13, 16 

and 17l. 

The trial court erred when it instructed the jury that an individual 

may be an accomplice to rape in the third degree. 

The state failed to prove beyond a reasonable doubt that the 

defendant committed the crime of rape in the third degree. 

ISSUES PERTAINING TO ASSIGNMENTS OF ERROR: 

1. The deputy prosecutor's misconduct denied the Appellant his 
constitutional rights to cross-examination and due process 
when the prosecutor purposefully contaminated the 
complaining witness. 

2. The trial court improperly instructed the jury on the lesser 
degree crime of third degree rape. 

3. The trial court improperly instructed the jury regarding 
accomplice liability for third degree rape. 

1 See appendix A. 



4. There was insufficient evidence to convict the defendant of 
third degree rape. 

C. STATEMENT OF THE CASE: 

1. Procedure. 

The State of Washington charged HAROLD WRIGHT, JR., 

hereinafter defendant, with the crime of rape in the second degree in 

Pierce County Superior Court Cause No. 07-1 -00808-1. CP 1-2. 

After the trial had started and a week before the continued 

examination of the alleged victim, deputy prosecutor Lori Kooiman called 

the alleged victim to inform her that there was "false" content in the 

alleged victim's signed complaint in her civil suit against the defendant. 

RP 10 821. 

The defendant testified at trial. RP 12 1370. He went with his 

codefendant to McClurkin's residence on the night at issue. RP 12 1374. 

He drank a mixed drink. RP 12 1374. The men then went to the Chalet, a 

bar located about 10 minutes from the McClurkin residence. RP 12 1375. 

At the Chalet, he was approached by two former students, later identified 

as Whittaker and Fincharn, who called him "Mr. Wright." RP 12 1376, 

1378. Failey later joined them but the defendant did not recognize her as 

anyone he knew. RP 1378-79. After the group left the Chalet and arrived 



at the McClurkin residence, the defendant drank a shot of tequila and 

some beer. RP 1386, 1390. He spent some time on the back deck where 

Whittaker also was. RP 1388-89. When he went into the house to get 

another beer, he observed people dancing. RP 12 1390. Failey danced to 

a song with the words "let's get cronk, nigger". RP 12 1392. She was 

dancing with only her bra on the top half. RP 12 1393. Sarah "danced 

on" the defendant as he went back outside. RP 12 1395. Later in the 

evening, Failey reminded him of an incident when, as the dean of students, 

he had suspended her. RP 12 1400. Eventually the defendant and 

Whittaker went upstairs to see what was going on. RP 12 1404-05. At 

one point, the defendant looked into the guest bedroom and observed three 

or four people inside. RP 12 1410. He popped his head in and said, "It's 

time to go." RP 12 1410. He saw a woman lying on a man on the bed. RP 

12 14 1 1. He heard some moaning. RP 12 14 12. The defendant then went 

downstairs and had a drink and a cigarette. RP 12 14 12- 14 1 5. Because he 

wanted to leave, he went back upstairs and saw Failey coming out of the 

bedroom. RP 12 141 5. She was still wearing her blue bra. RP 12 141 5. 

Failey was putting her clothes on and also dancing and rolling her hips. 

RP 12 1416. The defendant went back downstairs. RP 12 1417. The 



defendant received a phone number from Whittaker before she departed 

the residence. RP 12 1422. 

The defendant testified that he did not have any sexual contact 

with Failey nor did he hold her down while anyone else had sex with her. 

RP 12 1426. He may have pushed her on the chest when he was upstairs 

and trying to go downstairs. RP 12 1425. He has chronic psoriasis on his 

hands. RP 12 1426. 

The defendant testified that after he heard the allegations on the 

following day, he telephoned Whittaker and also went to the police station 

on his own volition. RP 12 1430, 1432. He met with Detective Donlin. 

RP 12 1433. The defendant also contacted his employer at the school 

district. RP 12 1436 

The defendant objected to the giving a lesser included/lesser 

degree instruction for the crime of rape in the third degree. CP 37-63; 

instruction no. 12, 13, 15, and 1 72. RP 14 1887. The defendant noted that 

he had not had intercourse with Failey nor was he in the bedroom when 

anyone else had intercourse with her. RP 14 1887. Further, the defendant 

noted that Failey had always contended that she was forced to have sex. 

2 See appendix A 



RP 14 1887. Because Failey contended that she was forced to have sex 

against her will and that she was restrained during the act, there was no 

basis for the third degree instruction. RP 14 1888. 

The trial court asked the parties to argue the applicability of State 

v. Charles, 126 Wn.2d 353, 894 P.2d 558 (1995), wherein the court held 

that the evidence did not support the giving of a third degree rape lesser 

included offense instruction where the victim testified to forcible 

compulsion and the defendant testified to consensual sexual intercourse. 

RP 14 1889. 

The prosecutor attempted to distinguish Charles, arguing, "A jury 

based on the lack of physical findings could conclude that was not 

sufficient force to overcome resistance and should be able to consider, if 

they reject that amount of force, only that her lack of consent was clearly 

expressed under rape in the third degree." RP 14 1 890. 

The defendant objected to the court's instruction no. 83 regarding 

accomplice liability. RP 15 1903. CP 37-63. The defendant also objected 

to the court's instructions nos. 12, 13, 15, and 17 regarding the lesser 

included crime of rape in the third degree. RP 15 1903. CP 37- 63. The 

See Appendix D 



defendant also objected to the court's instruction no. 19 because it 

included the definition of "third party". RP 1 5 1903 -04; CP-37-63. 

In closing argument, the prosecutor repeatedly argued that Failey had been 

repeated by forcible compulsion, second degree rape. RP 15 1921. The 

prosecutor contended that Failey's resistance was overcome by physical 

force: 

[Failey] was held down while her clothes were removed, you'll 
recall her description that there was force placed on her upper body. She 
couldn't struggle out. She tried to get away but the force was too much 
for her to get away or get free. She was held down while the defendant 
penetrated here.. ..the force continued until this rape stopped. 

[Failey] was outnumbered by them. There were at least two men 
in the room holding her down while penetrating her. That's force and 
overcome resistance.. ." 

RP 15 1923. 

In rebuttal, DPA Lori Kooiman, who had ealier called Faily 

to alert her to the "false" content and inconsistencies in her sworn civil 

complaints argued that Failey's account of the events had always been 

consistent. RP 15 2014,2015,2017,2028. 

The jury convicted the defendant of the crime of rape in the third 

degree. RP 16 2043-2047. 



The court sentenced the defendant to low end of the standard range 

of 6 - 12 months. CP 95 - 107. The court observed that but for this 

offense, the defendant has an "impeccable" record. RP 18 2 1 13. 

The court stayed the sentence pending appeal. RP 95-107. The 

court reasoned, 

"I thought long and hard about the issues involved in this trial in 
making a determination regarding whether or not I should stay 
sentencing. I have never in my career stayed sentencing before. 
In this case I'm going to make an exception and I'm going to stay 
sentencing, give the defendants an opportunity to expore some of 
the legal issues. A couple of which are novel legal theories." RP 
18 2115. 

The defendant thereafter timely filed this appeal. CP 108- 109. 

2. Facts. 

On January 19, 2004, Jamie Whittaker, Stephanie Fincham, and 

Sarah Failey spent the evening together. RP 6 126; RP 8 541. They 

planned to go to a party at their friend Jason's house. RP 6 126-27. Failey 

had a car that night and drove the group. RP 6 127. The women took a 

fifth of Captain Morgan's run to the party. RP 6 127. All three of the 

women were drinking at the party. RP 6 128; RP 7 329-330. Failey had at 

least a couple of beers and maybe a shot or two. RP 8 543; RP 9 674. 

Whittaker also may have smoked pot at the party. RP 8 543. 



After leaving the party, the women went to the Chalet, a bar off 

Pioneer Avenue in Puyallup. RP 6 137. Failey's ex-boyfriend Nate 

Harland was believed to be at that bar and Failey wanted to wish him a 

happy birthday. RP 7 332; RP 8 544-545. Whittaker and Fincham were 

over the age of 21. RP 6 130. Failey was not yet 21 years old and she 

sneaked into the bar via the back door. RP 6 13 1, 133; RP 8 547. Failey 

went into the bar to hang out with Nate and his friends. RP 9 678, 679. 

She never sat down at a table with the defendants and their companions. 

RP 9 683. 

Once in the bar, Whittaker recognized the defendant. RP 6 13 1. 

She knew him as the dean of students at Spanaway Lake High School. RP 

6 122. The defendant never taught any class that Whittaker took. Id. 

Fincham also knew the defendant from Spanaway Lake High 

School. RP 7 327. The defendant taught a history class that she took. RP 

7 327. 

Failey also knew the defendant from Spanaway Lake High School. 

RP 8 538. The defendant was the dean of students at that time. RP 8 538. 

Failey had been in his office "once or twice" when she had been in 

trouble. RP 8 538. 



The defendant was visiting with his friends when Whittaker and 

Fincham noticed him. RP 6 132; RP 7 328. They approached the 

defendant and began talking to him. RP 6 13 1. The defendant purchased 

drinks for them. RP 6 133; RP 7 334. The defendant introduced the 

women to his companions. RP 7 332. 

After Failey entered the Chalet, she noticed her former neighbors 

Jerry McClurkin and Ritchie Carter. RP 8 553. She spoke to them and 

they invited her and her companions to party at the McClurkin residence 

that night. RP 8; RP 11 1168 

The women decided to go the residence of Jerry McClurkin for an 

after hours party. RP 6 134, 135, 137: RP 8 471. They knew that there 

would be alcohol at this party. RP 8 471. Failey knew that there would be 

alcohol to drink at the party. RP 8 557. 

Failey continued to drive and did not appear impaired in any way. 

RP 6 135-36; RP 7 33 1. The women followed the defendants to a gas 

station, where the defendant purchased some beer. RP 6 163. 

After the group arrived at the residence of Jerry McClurkin, they 

listened to music. RP 6 165. McClurkin turned on the music and kept it at 

a volume that would not disturb his neighbors. RP 11 1184. The music 

was not so loud that it impaired conversation. RP 7 35 1. The residence 



was a two-story townhouse dwelling which shared a common wall with 

the adjacent dwelling. RP 6 166, RP 7 239; RP 11 1177. No neighbor 

ever contacted the McClurkin residence to complain about the noise 

during this party. RP 7 239. 

Shortly after arriving at the McClurkin residence, Failey removed 

her shirts and sweater and wore just her bra and pants. RP 7 388; RP 9 

708; RP 11 1090. The bra did not completely cover her breasts. RP 8 

434. Failey is a large breasted woman. RP 8 447. 

Everyone also danced after Failey started dancing. RP 7 225; RP 7 

28 1; RP 1 1 1 185. It is possible that Failey danced close to the defendant 

when she was wearing only her bra and jeans. RP 8 437,471. She did not 

know with whom she danced. RP 10 824. She danced provocatively after 

she had removed her sweater and shirts. RP 1 1 1075, 1 186. Her dancing 

constituted "dirty dancing." RP 11 1186. During one dance, she made 

physical contact with Daryl Wright. RP 1 1 1076. Sarah rubbed up against 

Daryl Carter and her chest made contact with his body. RP 11 1136. 

While dancing, Failey kissed McClurkin. RP 1 1 1 187. 

People drank tequila and beer. RP 6 165. Whittaker, Fincham and 

Failey consumed shots of tequila. RP 6 165; RP 7 337; RP 7 351; RP 8 

467, 56 1. 



Failey tossed down three or four shots of tequila and consumed 

several beers. RP 8 566, 567. Despite this, she did not have any difficulty 

walking or talking at the party. RP 8 568. She never blacked out. RP 8 

568. 

Failey went upstairs more than once. RP 6 166-67; RP 7 242,252. 

She went upstairs with McClurkin and they kissed and petted. RP 11 

1 188, 1 190. Failey willingly participated in this conduct. RP 1 1 1 192-93. 

Failey did not later recall this activity. RP 9 705. Failey stopped the 

contact when she decided to go look for her friends. RP 11 1197. She 

went downstairs and onto the patio where Fincham and the defendant sat. 

RP 11 1197. Failey smoked a cigarette, danced some more, and then went 

back upstairs with McClurkin. RP 1 1 1 198. McClurkin suggested that 

they go to a bedroom with a bed. RP 11 1201. Daryl Wright and Fincham 

were in the bedroom at that time and they left. RP 11 1202. As 

McClurkin and Fincham kissed, codefendant Carter entered the room. RP 

11 1205. When Failey turned her attention to Carter, McClurkin left and 

went downstairs. RP 11 1207-08. During this time, Failey's bra never 

came off. RP 12 1317. 



As McClurkin walked downstairs, he passed Daryl Wright going 

upstairs. RP 11 121 1. When McClurkin entered the kitchen, he saw 

Fincham, Whittaker and the defendant in the kitchen. RP 1 1 12 12. 

Fincham also went upstairs more than once. RP 6 167, RP 7 242. 

Whittaker went upstairs one time. RP 7 186. Whittaker had contact with 

the other women between their trips up stairs and she never detected any 

distress. RP 7 253-254. To the contrary, the women were in a party 

mood. RP 7 254. 

No one ever asked Failey to go upstairs. RP 7 253. During the 

time that Failey was upstairs, she made no noise or cries of distress. RP 7 

266. 

On one occasion the defendant was upstairs while Fincham and 

Failey were there as well. RP 7 186. Although Whittaker believed that 

the defendant went upstairs, she did not actually see him do so. RP 7 187. 

Fincham, who was intoxicated, went upstairs at one point and tried 

to open a bedroom door. RP 8 423; RP 8 443. She believed that someone 

pushed her out and tried to shut the door. RP 8 427. Fincham did not hear 

any noise at all from inside the room. RP 8 478. Had she heard someone 

inside the room calling her name or crying for help, Fincham would have 

tried harder to enter the room. RP 8 479, 480. In fact Fincham would 



have been able to get into the room had she really wanted to. RP 8 480. 

Fincharn believed that Failey was in the room at the time with two men, 

whom she speculated were the defendant and codefendant. RP 8 427. 

However Fincham could not state with certainty that the defendant was in 

the room with Failey. RP 8 438. Fincham also recalled the defendant was 

in the kitchen with Jamie when she went downstairs. RP 8 440,441,445. 

Failey claimed that when she went upstairs to look for her shoes, 

she was pulled into the room while Fincham simultaneously was pushed 

out. RP 8 577. Failey did not know what parts of her body were touched 

when she was pulled into the room. RP 9 715. She did not experience any 

discomfort when she was pulled into the room. RP 9 716. She did not 

protest when she went into the bedroom. RP 9 716. Failey did not know 

how many people were in the room at that time. RP 8 577, 578. Failey 

claimed that she was made to lie on the bed and that her clothing, except 

for her bra, was pulled off. RP 8 578. Something was holding her 

shoulder back so that she could not get up. RP 8 578. The touching on 

her shoulder was not painful in any way. RP 9 722. She did not know 

who was holding her shoulder down. RP 8 579. Failey did not know who 

removed her clothing. RP 8 585. 



Failey assumed that there were blinds on the bedroom windows 

which made it dark in the room. RP 9 642, 71 8. There were no lights on. 

RP 9 717. In fact, the large window in that bedroom had no blinds or 

curtains. RP 11 1208-09. It was not difficult to see inside the room at 

night. RP 11 1209. 

Someone had sexual intercourse with her. RP 8 589. Failey did 

not know who that individual was nor did she know whether one person or 

,more than one person had sex with her. RP 8 589, 590. She did not know 

who was in the room with her. RP 9 723. She was touched by hands and 

a penis or penises. RP 8 589. Someone also kissed and rubbed her 

breasts. RP 8 592. However Failey had no idea who was doing what to 

her. RP 8 608,609. Failey asserted that Jerry McClurkin and codefendant 

Ritchie had intercourse with her. RP 9 660. 

During the time that she was in the room, Failey said, "Stop" and 

"this isn't right." RP 8 585, 590; RP 9 644. She did not scream. RP 8 

585; RP 9 644. A deep male voice speaking in a "regular tone" 

responded, "It's okay. Everything is okay." RP 8 591. Failey stated that 

she told the man to "stop" and also that she wanted to leave. RP 8 591. 

Failey claimed to have called for Fincham. RP 9 647. Failey tried 

unsuccessfully to push the man off. RP 9 646. 



After the intercourse ended, she got up. RP 8 594. Failey located 

her clothing and dressed. RP 8 595. Failey believed that the intercourse 

stopped when Fincham opened the door to the bedroom. RP 9 648. 

When she left the room, she heard a man say, "Come on, more, 

more." RP 8 595. The man also stated, "Don't ever tell anyone about 

this.'' RP 8 599. Failey could not positively identify the man but she 

thought it might have been the defendant because he had been wearing a 

leather jacket and she claimed to have touched a leather jacket during that 

encounter. RP 8 595-596. Failey did not recall that any of the other men 

wore leather jackets that night. RP 8 596; RP 9 643. 

Failey also thought that the defendant entered the room after the 

sexual intercourse had concluded. RP 9 734. 

Failey did not think that the defendant had sexual intercourse with 

her. RP 9 762. 

Failey learned that Ritchie had had intercourse with her only after 

the DNA test results were made known to her. RP 9 738. 

Failey recalled that after she left the room, she ran down the stairs 

and out the door. RP 8 600, She then waited at her car for Whittaker and 

Fincham. RP 8 600. 



Fincham spoke to Failey after she came downstairs and 

immediately prior to their departure. RP 7 189. Failey asked Fincham to 

accompany her into a bathroom wherein she averred that she had been 

raped and that they needed to leave the McClurkin residence. RP 7 373. 

At that time, Whittaker was in the kitchen and Failey then contacted 

Whittaker in the kitchen, telling her, "We've got to go. We got to go." RP 

7 190. When Failey entered the kitchen the defendant, Fincham, and 

another person were in there with Whittaker. RP 7 190. The defendant 

had been in the kitchen for at least ten minutes before Failey entered the 

kitchen. RP 7 199; RP 7 277; RP 7 321. 

As Fincham was leaving the McClurkin residence, she gave her 

phone number to Daryl Wright. RP 8 449, 455, 483; RP 11 1094. 

Whittaker also gave her phone number to McClurkin. RP 8 483; RP 12 

1234. 

The women then left the McClurkin residence. RP 7 190. When 

they reached the car, Whittaker and Fincham noticed that Failey was 

crying. RP 7 191; RP 7 376. She appeared to be upset. RP 7 192. Failey 

stated that she had been raped. RP 7 195. Failey also asserted that she 

had been trying to yell and scream for help but that the music had drowned 

out her voice. RP 7 209. Failey did not identify her alleged rapist. RP 7 



267. After Failey stated that she had been raped, Fincham asked: Are you 

serious? Are you for real? Are you kidding?" RP 8 486. Until that 

moment, Fincham had no idea whatsoever that anything of that nature had 

occurred at the McClurkin residence. RP 8 486. 

After Failey reached the car, she started driving within "two 

seconds." RP 7 192. Seconds before Failey took off, someone knocked 

on the door of the car. RP 7 262. Failey saw the codefendant at the car 

and heard him ask why the women were leaving. RP 8 61 1 .  Shortly after 

leaving the McClurkin residence, Failey needed to stop her car because 

her tire popped. RP 7 210. She drove a short distance before stopping her 

car. RP 7 377-378. 

There was no discussion of calling the police at that point. RP 7 

2 12, 263. Whittaker had a cell phone with her and had no fear of calling 

the police. RP 7 263. Fincham never called the police at any time. RP 7. 

No one encouraged Failey to report the matter to police. RP 8 487. 

Failey thought about calling the police but did not do so. RP 8 

616. 

The women then called some friends for a ride. RP 7 21 1 .  The 

fiends, DJ and Kevin, responded to the call. RP 7 212. Failey was crying 

and she told them what happened. RP 7 213; RP 10 835. Failey related 



that someone had tried to attack her in a bedroom and "that was about it." 

RP 10 838. 

Kevin never noticed anything unusual about Failey's clothing. RP 

10 848. Failey's speech was not slurred nor did she have any difficulty 

walking. RP 10 852. 

Failey did not identify the alleged assailant. RP 10 840. After 

stopping at Failey's brother's house, the group then went to DJ's house. 

RP 7 214; RP 7 380. Failey told her brother that she was raped by Ritchie 

Carter and Boogy (Jerry McClurkin). RP 8 451. At DJ's house, Failey 

noticed that her pants were on inside out and that there was blood in the 

crotch. RP 8 619. She claimed not to have been menstruating. RP 8 620. 

Failey was on birth control pills which regulated her menstrual cycle. RP 

9 726. Failey's periods happen "the same day every month." RP 9 726. 

She later told the nurse at the hospital that her last period had ended on 

December 3 1,2003. RP 9 727. 

Failey's clothes had not been ripped or torn. RP 9 729. 

No one at either residence called the police. RP 7 214. 

Failey's friend Angela Armitage then picked up the women fiom 

DJ's house and took them to her residence. RP 7 214; RP 7 384. Failey 

told Armitage that "what happened at the house - what they did to me was 



wrong." RP 8 622. Failey did not want Angie to call her mother. RP 8 

623. Armitage eventually called Failey's mother. RP 7 383; RP 10 926.. 

The parents arrived at Armitag's residence and called the police. RP 7 

384. 

Pierce County Sheriffs Department office Parfitt responded to the 

residence. RP 9 766, 772. He contacted Fincham, Failey, and Failey's 

mother. RP 9 772. Neither Failey nor Fincham appeared intoxicated or 

emitted any odor of alchol. RP 9 786. Failey stated that she had been 

sexually abused by Daryl Wright, McClurkin, and the defendants. RP 9 

780. Failey did not say how she was able to identify the defendant as one 

of the assailants. RP 9 788. She stated that the defendant had tried to 

mess with her while she was putting her pants on. RP 9 808. 

Officer Parfitt advised Failey to go to a hospital so that a rape kit 

could be made. RP 9 78 1. 

Failey went to Tacoma General Hospital for a medical exam. RP 9 

758. Nurse Schlatter conducted the examination. RP 10 879. Failey gave 

an oral account of the alleged rape to her. RP 10 881-882. Failey told 

the nurse that she had gone into the Chalet about 2 a.m. to use the 

restroom. RP 10 916. She stated that she saw her friends celebrating a 

birthday and that her friends were with the defendant, his brother, and his 



two friends. RP 10 916. She stated that the men asked her to come over 

and hang out and have a couple of drinks. RP 10 91 6. Failey related that 

at some point, she went into a bedroom to get her shoes. RP 10 916. 

When she went into the room, the lights suddenly went out. RP 10 916. 

Failey stated that she had been sexually assaulted by four individuals. RP 

10 882. She stated that the men pulled her pants and panties off as well as 

her two sweater and two tank tops. RP 10 916. Failey stated that these 

individuals had laid on her to hold her down. RP 10 884, 890. "They held 

me down by their weight." RP 10 916. Failey elaborated that one 

individual was holding her down, possibly sitting on her, while the other 

individual penetrated her. RP 10 89 1. 

The nurse took swabs from her chest area and also from her 

vagina. RP 9 759; RP 10 896-97. Failey related that she had been kissed 

on the breast area. RP 10 884. Failey stated that her vagina had been 

penetrated with a penis and a finger. RP 10 886. She could not identify 

the individual who had done this. RP 10 886, 887. She also reported that 

there had been oral touching of her vagina and anus. RP 10 888. Failey 

said that condoms had been used during intercourse. RP 10 888,889. 

The nurse observed a small amount of vaginal bleeding. RP 10 

890. This could have been from her menstrual period. RP 10 906. There 



were no physical injuries which would have been the source of the blood. 

RP 10 918. The nurse did not observe any injuries to her genital or 

vaginal area. RP 10 894. These findings were consistent with consensual 

intercourse. RP 10 912. 

The nurse described that she swabbed "around the breast" and 

noted that this was where Failey said she had been kissed. RP 10 896-97. 

The nurse did not document with more exactitude where the breast was 

swabbed. RP 10 90 1. 

Failey's clothing was collected as possible evidence. RP 10 882- 

83. Failey was not wearing a bra when she arrived at the hospital for her 

medical examination. RP 10 902. She did not know what had happened 

to the bra and could not say if she had been wearing it when she left the 

McClurkin residence. RP 10 902. 

The defendant called Jamie the next morning. RP 7 217. 

McClurkin provided Whittaker's phone number to him. RP 12 1253. The 

defendant stated that he wanted to make sure that the women had returned 

safely home. RP 7 222. The defendant also contacted her later that day 

after he became aware of the allegations. RP 7 234. 



The Investigation: 

Police initially contacted Failey and Fincham at the residence of 

their friend Arrnitage. RP 9 766,772. 

The responding officer asked Failey and Fincham to write out 

statements about what they alleged had occurred. RP 7 385. The women 

sat at the same table and talked while writing out their statements. RP 7 

385. They did so because they were "kind of refreshing memories, a little 

bit." RP 9 655. Their mothers and the police officer also sat at the table 

with them. RP 498. When she wrote out her statement, Fincham did not 

know the identity of the alleged rapist. RP 8 499. 

Fincham wrote that Failey had been in the room with the 

defendant, codefendant, and Daryl Wright. RP 8 525. She made that 

statement although she had no knowledge that it was true. RP 8 525-26. 

In Failey's statement, she contended that Jerry McClurkin held her 

down and that the defendant was the other male in the room. RP 8 602. 

She had no particular basis upon which to identify McClurkin as an 

individual in the bedroom. RP 8 602. In that handwritten statement, she 

wrote, "So I went upstairs and they took me to the bedroom, Richy, 

Harold, and Daryl. It was really dark in there, couldn't see anything. 



Someone had taken off my pants, and I don't know who all raped me." 

RP 8 604. 

Failey told the responding officer that she and her friend had a few 

drinks at the Chalet. RP 9 749-50. She also told the officer that "while 

she was putting her pants on, Harold Wright came into the room and was 

trying to mess with her." RP 9 752. 

On the following day, Fincham, Failey, and Whittaker went to the 

police precinct station to provide tape recorded statements. RP 7 387. 

When Fincharn made her taped statement, she did so in the presence of 

Failey and Whittaker. RP 7 387. When Failey made her taped statement, 

Whittaker and Fincharn were sitting right next to her. RP 9 668. 

Jamie initially lied to police when she failed to disclose that she 

had been smoking pot. RP 6 170; RP 7 255. She also withheld that 

information in one of the defense pretrial interviews. RP 7 1 80- 1 8 1 ; RP 7 

255. She did tell the police that she had been drunk during the events at 

issue. RP 7 216. She also told Det. Harai that Failey had been upstairs 

most of the time at the McClurkin residence. RP 7 251-252. Whittaker 

also informed police that she never heard any screams at all when she was 

at the McClurkin residence. RP 7 252. She affirmed that she had not ever 

heard anyone cry for help, shout out "stop" or "don't do this". RP 7 252. 



Fincham initially did not tell anyone that Failey had removed her 

shirt and partied in her bra and pants. RP 7 389. She omitted this detail 

from her handwritten statement and also from the taped interview with 

police. RP 7 389. Fincham did not reveal this information until she was 

later interviewed outside Failey's presence. RP 7 389. 

Failey later made a taped statement to Detective Harai wherein she 

reported that the defendant touched her vaginal and her breast areas. RP 8 

598. He touched her on the outside of her clothing. RP 8 598-99. She 

stated that the other individual in the room was Jerry McClurkin. RP 8 

605. She also related that the codefendant was in the room some of the 

time. RP 8 606. She did not think that the codefendant was in the room 

during the act of sexual intercourse. RP 8 607. Failey clearly described a 

forcible rape. RP 10 965. 

Failey also gave a statement during an independent investigation 

conducted by the school district which employed the defendant. RP 9 

763-64. Failey told that investigator that the reason she was scared was 

because "these were big black men." RP 9 764. 

Police executed a search warrant on the McClurkin residence on 

February 4, 2004. RP 10 857. The search warrant authorized police to 



search for specific items and did not list a bra as any item sought. RP 10 

943,955. 

No blood was observed on the bed where Failey said the alleged 

rape occurred. RP 10 864. 

Police did not canvass the neighborhood to determine whether 

anyone had any knowledge of the events surrounding the alleged rape. RP 

10 959. Police did not take any photographs of the window in the room 

where the alleged rape occurred. RP 10 963. 

Det. Shaviri, the second detective assigned to the case, obtained a 

DNA sample from the defendant. RP 10 977. 

The Washington State Patrol Crime Laboratory performed DNA 

testing on the swabs taken during the medical exam. RP 11 1037. The 

DNA on the breast area swab was consistent with the defendant's 

genotype and had a random match probability of one in 17,000. RP 11 

1040. No test was performed to identify the type of DNA attributed to the 

defendant. RP 11 1041. The crime lab did not perform a test which can 

confirm whether the substance from which the DNA is extracted is saliva. 

RP 11 1041. Further, the crime lab could not identity the portion of the 

chest from which the swab was made. RP 11 1040. The DNA could have 

been from shedded skin cells. RP 11 1044. 



Failev 's Lawsuit Against the Defendant 

Failey filed a civil lawsuit against the defendant. RP 8 550. She 

retained an attorney in 2004 for that action. RP 8 551, 684; RP 9 684. 

She swore out a complaint for the lawsuit. RP 8 551; Exhibit B4. Failey 

had a meeting with her attorney where she told him what had happened to 

her. RP 9 685. She signed the complaint on January 26, 2007 and 

affirmed with her signature that its content were true. RP 9 687. 

In her sworn complaint, Failey alleged in pertinent part: 

Paragraph 3.2, p. 4 (in part) 

...." Plaintiff joined defendants at their table inside the 
Chalet and was provided intoxicating liquor purchased by the 
defendants. Plaintiff and Defendants began drinking together. 
Plaintiff remained at the defendants' table and was provided 
intoxicating liquor until the establishment closed" . . ."After 
arriving at Defendant McClurkin's residence the volume of the 
music was raised and defendants began passing out alcoholic 
beverages to plaintiff and her female friends. Plaintiff was 
provided beer, Tequila and other liquors were made readily 
available. Plaintiff became intoxicated and was later "gang 
raped" by defendants". 

Paragraph 4.1, p. 4 (in part): 

"It is alleged that the Defendants individually and acting in 
concert provided plaintiff, a minor, with intoxicating liquors 
until she was under the influence allowing them to gang rape 
her. . . .Defendants, SARAH C. FAILEY was gang raped . . . ." 

Exhibit 23 is Appendix B. 



Paragraph 4.2, pp. 4-5 (in part): 

"It is alleged that the Defendants individually and acting in 
concert provided plaintiff, a minor, with intoxicating liquors 
until she was under the influence allowing defendants to 
unlawfully imprison plaintiff in a upper level bedroom against 
her will and blocking her exist and preventing others from 
entry to attempt to check on plaintiffs welfare". 

Paragraph 4.3, p. 5 (in part): 

"It is alleged that Defendants wanton misconduct was 
intentional and defendants knew or should have known that 
plaintiff was a minor and under the age of 21 years old when 
they purchased intoxicating liquors and provided such to 
plaintiff while at the Chalet Tavern, and continued such 
behavior by inviting plaintiff back to a private location to 
continue providing intoxicating liquors to plaintiff until she 
was intoxicated and later gang raped by defendants". 

Verification, p. 8: 

"I, SARAH C. FAILEY, plaintiff above named, being duly 
sworn, say as follows: I have read the foregoing complaint and 
know the contents thereof, and the same is true of my own 
knowledge". 

At trial she disavowed her sworn complaint after the deputy 

prosecutors told her that her complaint was "inaccurate". RP 8 740. 

Failey related that deputy prosecutor Lori Kooiman had called her and 

informed her of the inconsistencies between the complaint and her other 

statements regarding the alleged rape. RP 10 82 1 



After that, Failey notified her attorney of the "inaccuracies." RP 8 

Some of the "inaccuracies" in Failey's signed complaint include: 

1. Her statement that "plaintiff joined the defendants at their 
table inside the Chalet. RP 9 688. 
2. Her statement that the defendants provided intoxicating liquor 
while she was at the Chalet. RP 9 688-689. 
3. Her statement that "plaintiff remained at the defendants' table 
and was provided intoxicating liquor until the establishment 
closed." RP 9 692-93. 

D. LAW AND ARGUMENT: 

1. The deputy prosecutor committed misconduct when. during 
trial, she contacted the alleged victim to inform her that 
there were "false" statements in her complaint in the civil 
suit, thereby causing the alleged victim to recant that signed 
statement, and then arguing in closing that the alleged 
victim had always been consistent in her account of the 
incident. 

Every prosecutor is a quasi-judicial officer of the court, charged 

with the duty to ensure that an accused receives a fair trial. State v. 

Huson, 73 Wn.2d 660,663,440 P.2d 192 (1968), cert. denied, 393 U.S. 

1096 (1 969); State v. Boehning, 127 Wn. App. 5 1 1, 5 18, 1 1 1 P.3d 899 

To establish prosecutorial misconduct, a defendant must 

prove that the prosecuting attorney's conduct was both improper and 

prejudicial. State v. Stenson, 132 Wn.2d 688, 719, 940 P.2d 1239 



(1997) cert. denied, 523 U.S. 1008 (1998). In order to show 

establish that he is entitled to relief due to prosecutorial misconduct, 

a defendant must show that the prosecutor's conduct was improper 

and prejudiced his right to a fair trial. Boehning, 127 Wn.2d at 51 8. 

Prejudice is established where "there is a substantial likelihood the 

instances of misconduct affected the jury's verdict." State v. 

Dhaliwal, 150 Wn.2d 559 79 P.3d 432 (2003) quoting State v. Pirtle, 

127 Wn.2d 628, 672, 904 P.2d 245 (1995). Flagrant and ill- 

intentioned misconduct that it causes enduring and resulting 

prejudice that a new trial will be ordered only if there is a substantial 

likelihood the misconduct affected the jury's verdict. Stenson, 132 

Wn.2d at 719. If the defendant does not object to alleged misconduct 

at trial, the issue of prosecutorial misconduct is waived unless the 

misconduct was "so flagrant and ill-intentioned" that it caused 

enduring and resulting prejudice that denied the defendant his right 

to a fair trial. Stenson, 132 Wn.2d at 7 19 (citing State v. Gentry, 125 

Wn.2d 570,596, 888 P.2d 1105, cert denied, 516 U.S. 843 (1995)). 

In Berrzer v. United States, 295 U.S. 78, 88, 55 S. Ct. 629,79 

L.Ed. 13 14 (1935), the highest court defined the duties of the 

prosecutor: 



The United States Attorney is the representative not of an 
ordinary party to a controversy, but of a sovereignty whose 
obligation to govern impartially is as compelling as its obligation to 
govern at all; and whose interest, therefore, in a criminal prosecution 
is not that it shall win a case, but that justice shall be done. As such, 
he is in a peculiar and very definite sense the servant of the law, the 
twofold aim of which is that guilt shall not escape or innocence 
suffer. He may prosecute with earnestness and vigor -- indeed, he 
should do so. But, while he may strike hard blows, he is not at liberty 
to strike foul ones. It is as much his duty to refrain fiom improper 
methods calculated to produce a wrongful conviction as it is to use 
every legitimate means to bring about a just one. (Emphasis added). 

Prosecutors have a duty to discharge their duties in an 

impartial manner and to exhibit fairness toward the accused. In oft- 

quoted language, the Washington Supreme Court emphasized: 

It is not our purpose to condemn the zeal manifested by the 
prosecuting attorney in this case. We know that such officers meet with many 
surprises and disappointments in the discharge of their official duties. They 
have to deal with all that is selfish and malicious, knavish and criminal, coarse 
and brutal in human life. But the safeguards which the wisdom of ages has 
thrown aroundpersons accused of crime cannot be disregarded, and such 
oflcers are reminded that a fearless, impartial discharge ofpublic duty, 
accompanied by a spirit of fairness toward the accused, is the highest 
commendation they can hope for. 

State v. Montgomery, 56 Wash. 443, 447, 105 P. 1035 (1909) 

(emphasis added) 

Both the United States Constitution and the Washington State 

Constitution guarantee criminal defendants the right to confront and 



cross-examine adverse witnesses. U.S. Const. Amend. VI'; Wash. 

Const. Art. 1 6 226 

In this case, the prosecutor contacted alleged victim Failey 

after the trial had started and informed her that there were "false" 

statements in her signed complaint in the civil suit against the 

defendant. RP 8 740. Failey also testified that the prosecutor told 

her about "inconsistent" statements. a. 

U.S. Const., amend. VI: Rights of the accused. In all criminal prosecutions, the accused 
shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district 
wherein the crime shall have been committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and cause of the accusation; to be 
confronted with the witnesses against him; to have compulsory process for obtaining 
witnesses in his favor, and to have the Assistance of Counsel for his defence. 

Wash. Const. Article I1 22. Rights of the accused 
In criminal prosecutions the accused shall have the right to appear and defend in 

person, or by counsel, to demand the nature and cause of the accusation against 
him, to have a copy thereof, to testify in his own behalf, to meet the witnesses 
against him face to face, to have compulsory process to compel the attendance of 
witnesses in his own behalf, to have a speedy public trial by an impartial jury of 
the county in which the offense is charged to have been committed and the right to 
appeal in all cases: Provided, The route traversed by any railway coach, train or 
public conveyance, and the water traversed by any boat shall be criminal districts; 
and the jurisdiction of all public offenses committed on any such railway car, 
coach, train, boat or other public conveyance, or at any station or depot upon such 
route, shall be in any county through which the said car, coach, train, boat or other 
public conveyance may pass during the trip or voyage, or in which the trip or 
voyage may begin or terminate. In no instance shall any accused person before 
final judgment be compelled to advance money or fees to secure the rights herein 
guaranteed. 



The prosecutor's motivation in informing its chief witness 

about serious flaws in her past statements clearly was to alert the 

witness to this substantial problem and to suggest to her how to deal 

with this potentially damning issue. It would be one thing for the 

prosecutor to ask the witness how she explained such inconsistencies 

whether these were inconsistencies in her statements and, if so, 

whether she could explain them. It is entirely something else when a 

prosecutor informed her chief witness that the witness's past 

statements which were affirmed by the witness in a legal document 

were "false" andlor "inconsistent." The only legitimate purpose in 

this witness contact was to immunize the prosecutor's chief witness 

against what would have been a potentially devastating cross- 

examination. Thus prosecutor's only purpose in taking such action 

was to ensure that Failey testified in a consistent manner at trial and 

that she was not surprised on cross-examination. The prosecutor's 

action deprived the defendant to his right to engage in meaningful 

cross-examination of the complaining witness. 

The prosecutor further compounded her misconduct in 

closing argument. Having altered Failey's testimony to suit her 

purposes, she then vouched for Failey's credibility. She did so by 



repeatedly arguing in rebuttal that Failey had always been consistent 

in her account of the events: 

- "Sarah Failey has never changed her account of what 
occurred." DPA Kooiman: RP 15 20 14. 

- "I submit to you that Sarah Failey hasn't changed her 
account." DPA Kooiman: RP 1 5 2014. 

- "She hasn't deviated from the statement." DPA Kooiman: 
RP 15 2015. 

- "And through all of those interviews it never changes." 
DPA Kooiman RP 15 20 17. 

- "Her (Failey) testimony, her statements, everything that 
she's given., all of these are evidence, you are to evaluate the 
evidence, the credibility of that evidence and know that in three and 
a half years, that hasn't changed." DPA Kooiman: RP 15 2028. 

Such prosecutorial tactics, designed to secure a conviction at 

the cost of the defendant's exercise of his fbndarnental constitutional 

rights, constitute flagrant prosecutorial misconduct that evinced an 

enduring and resulting prejudice that could not have been neutralized 

by any admonition to the jury. Stenson, supra. 

Because this flagrant, ill-intentioned misconduct irrevocably 

tainted the defendant's ability to exercise his constitutional rights, 

this case should be dismissed. This court must condemn such 

prosecutorial misconduct and remind prosecutors that a "win at all 

costs" philosophy is wholly inconsistent with the concepts of 



fundamental fairness and justice which are the bedrock of the 

criminal justice system. 

2. The trial court erred when it instructed the jury on the 
lesser included/lesser degree crime of rape in the third 
degree. 

Both a defendant and the State have a statutory right to have lesser 

included offenses presented to the jury. RCW 10.61.006~. In addition, 

there is a separate right to a lesser degree instruction. RCW 10.61.003~. 

An instruction on an inferior degree offense is properly administered 

when: 

(I )  the statutes for both the charged offense and the proposed 
inferior degree offense "proscribe but one offense"; (2) the 
information charges an offense that is divided into degrees, and 
the proposed offense is an inferior degree of the charged 
offense; and (3) there is evidence that the defendant committed 
only the inferior offense. 

State v. Peterson, 1 13 Wn.2d 885, 891 948 P.2d 38 1 (1 997) (citing State v. 

Foster, 91 Wn.2d 466,472, 589 P.2d 789 (1979) and State Daniels, 56 

' RCW 10.61.006 provides: "In all other cases the defendant may be found guilty of an 
offense the commission of which is necessarily included within that with which he is charged 
in the indictment or information." 

RCW 10.61.003 provides: "Upon an indictment or information for an offense consisting of 
different degrees, the jury may find the defendant not guilty of the degree charged in the 
indictment or information, and guilty of any degree inferior thereto, or of an attempt to 
commit the offense." 



Wn. App. 646, 651,784 P.2d 579 (1990)). An instruction on the close 

relative of an inferior degree offense, a lesser included offense, is 

warranted when two conditions are met: "first, each of the elements of the 

lesser offense must be a necessary element of the offense charged [and,] 

second, the evidence in the case must support an inference that the lesser 

crime was committed." State v. Workman, 90 Wn.2d 443,447-48, 584 

P.2d 382 (1978) (citations omitted). 

The tests for determining whether an offense is a lesser included or 

a lesser degree offense require the proponent of the instruction to satisfy 

both legal and a factual prong. State v. Fernandez-Medina, 14 1 Wn.2d 

448,454-55,6 P.3d 1150 (2000). 

The legal prong for a lesser included offense is established if every 

element of the lesser included offense is necessarily an element of the 

greater offense. State v. Workman, 90 Wn.2d 443,447-48,583 P.2d 382 

(1978). Thus, in State v. Ieremia, 78 Wn. App. 746, 750-754, 899 P.2d 16 

(1995), rev. denied, 128 Wn.2d 1009,910 P.2d 481 (1 996), the court held 

that third degree rapeg is not a lesser included offense of second degree 

(1) A person is guilty of rape in the third degree when, under circumstances not constituting 
rape in the first or second degrees, such person engages in sexual intercourse with another 
person, not married to the perpetrator: 



rape because third degree rape contains an element not present in the 

greater offense. Specifically, third degree rape requires that the victim not 

be married to the perpetrator whereas second degree rape does not. Thus, 

in this case, the trial court could not have instructed the jury on rape in the 

third degree under a "lesser included" analysis. The factual prong is met 

when the party requesting the lesser included or lesser degree instruction 

shows that the evidence, taken in the light most favorable to the requesting 

party, "would permit a jury to rationally find a defendant guilty of the 

lesser offense and acquit him of the greater." Fernandez-Medina, 141 

Wn.2d at 456 (quoting State v. Sarden, 133 Wn.2d 559, 563,947 P.2d 708 

(1997)). "Our case law is clear, however, that the evidence must 

affirmatively establish the defendant's theory of the case--it is not enough 

that the jury might disbelieve the evidence pointing to guilt." Fernandez- 

Medina, 141 Wn.2d at 456 (citing State v. Fowler, 114 Wn.2d 59, 67, 785 

(1) A person is guilty of rape in the third degree when, under circumstances not constituting 
rape in the first or second degree, such person engages in sexual intercourse with another 
person, not married to the perpetrator; 

(a) Where the victim did not consent as defined in RCW 9A.44.010(7) to sexual 
intercourse with the perpetrator and such lack of consent was clearly expressed by 
the victim's words or conduct, or 

(b) Where there is threat of substantial unlawful harm to property rights of the 
victim. 

(2) Rape in the third degree is a class C felony 



P.2d 808 (1990) overruled on other grounds by State v. Blair, 1 17 Wn.2d 

479,8 16 P.2d 71 8 (1 991)). Instead, some evidence must be presented that 

affirmatively establishes the defendant's theory on the lesser offense. 

Fowler, 114 Wash. 2d at 67. Put another way, there must be positive 

evidence that, if believed, would establish that the defendant committed 

only the lesser offense. State v. Fernandez, 141 Wn.2d 448, 456,454, 6 

P.3d 1 150 (2000). 

Thus State v. Charles, 126 Wn.2d 353, 355, 894 P.2d 558 (1995)1°, 

the court in a per curiam opinion, reinstated the defendant's conviction for 

second degree rape, finding that there was insufficient evidence to support 

an instruction on the lesser included offense of third degree rape. 

Although the Charles decision preceded Ieremia and applied the factual 

prong to the lesser included (not the lesser degree), the analysis for the 

factual prong is identical under either test. 

In that Charles, the court properly determined that the there was no 

affirmative evidence that only the lesser offense was committed. There 

the alleged victim testified only to a forcible rape. Defendant Charles 

testified to consensual sex. The court noted that in order to find Charles 

'O The opinion in State v. Charles was filed on May 11, 1995. The opinion in Ieremia was 
filed on July 3 1, 1005. 



guilty of third degree rape, the jury would have had to disbelieve both the 

victim's testimony that the act was forcible and also the defendant's claim 

of consent. The court reversed the conviction because there was no 

affirmative evidence that the intercourse was unforced but still 

nonconsensual. 126 Wn.2d at 356. 

Application of the factual prong analysis to the instant case affirms 

that the trial court should not have instructed the jury regarding third 

degree rape. This is so because the testimony at trial established a 

dichotomy identical to that in Charles. Failey testified always that she had 

been forcibly raped. She was adamant that she had been held down by the 

weight of an accomplice. She testified that she attempted to push the 

defendants off of her, but that her resistance was overcome by their body 

weight. RP 8 578, RP 10 884, 890, 891, 916. Thus she testified to 

forcible compulsion, an essential element of second degree rape. 

Codefendant Carter testified that the sexual intercourse was consensual. 

For these reasons, the trial court erred when it instructed the jury 

on the lesser degree offense of third degree rape. Therefore this court must 

reverse the defendant's conviction. 

3. The trial court erred when it instructed the iury that an 
individual may be an accomplice to rape in the third 
degree. 



Jury instructions are sufficient if they are supported by sufficient 

evidence, they allow the parties to argue their theories of the case, and, 

when read as a whole, they properly inform the jury of the applicable law. 

State v. Riley, 137 Wn.2d 904, 908 n.1, 909, 976 P.2d 624 (1999). We 

review [**Ill the adequacy of jury instructions de novo as a question of 

law. State v. Pirtle, 127 Wn.2d 628, 656. 904 P.2d 245 (1995). It is 

prejudicial error to submit an issue to the jury that the evidence does not 

support. State v. C'lausinn, 147 Wn.2d 620, 627, 56 P.3d 550 (2002) 

(citing State v. Fernandez-Medina. 141 Wn.2d 448, 455, 6 P.3d 11 50 

(2000)). 

A person may be guilty as an accomplice RCW 9A.08.020 

provides that under certain circumstances an individual may be held 

vicariously liable for the criminal conduct of another. That statute 

provides: 

(1) A person is guilty of a crime if it is committed by the conduct 
of another person for which he is legally accountable. 

(2) A person is legally accountable for the conduct of another 
person when: 

(a) Acting with the kind of culpability that is sufficient for 
the commission of the crime, he causes an innocent or 
irresponsible person to engage in such conduct; or 



(b) He is made accountable for the conduct of such other 
person by this title or by the law defining the crime; or 

(c) He is an accomplice of such other person in the 
commission of the crime. 

(3) A person is an accomplice of another person in the commission 
of a crime if: 

(a) With knowledge that it will promote or facilitate the 
commission of the crime, he 

(i) solicits, commands, encourages, or requests such 
other person to commit it; or 

(ii) aids or agrees to aid such other person in 
planning or committing it; or 

(b) His conduct is expressly declared by law to establish his 
complicity. 

(4) A person who is legally incapable of committing a particular 
crime himself may be guilty thereof if it is committed by the 
conduct of another person for which he is legally accountable, 
unless such liability is inconsistent with the purpose of the 
provision establishing his incapacity. 

(5) Unless otherwise provided by this title or by the law defining 
the crime, a person is not an accomplice in a crime committed by 
another person if: 

(a) He is a victim of that crime; or 

(b) He terminates his complicity prior to the commission of 
the crime, and either gives timely warning to the law 
enforcement authorities or otherwise makes a good faith 
effort to prevent the commission of the crime. 



(6)  A person legally accountable for the conduct of another person 
may be convicted on proof of the commission of the crime and of 
his complicity therein, though the person claimed to have 
committed the crime has not been prosecuted or convicted or has 
been convicted of a different crime or degree of crime or has an 
immunity to prosecution or conviction or has been acquitted. 

An accomplice instruction is proper if there is some evidence that 

the accomplice, although not actually committing the crime, acted "with 

knowledge that it will promote the commission of the crime", he "solicits, 

commands, encourages or requests another person to commit it" or "aids 

or agrees to act another person in planning or committing it." RCW 

9A.08.202(3)(a)(i), (ii). 

In the instant case, the defendant objected to the court's 

instructions nos. 12, 13, 15, and 1 711. RP 15 1903. These instructions 

permitted the jury to convict him as an accomplice to the crime of rape in 

the third degree. 

The trial court erred when it gave the instruction because there was 

no evidence to support the giving of that instruction. All of the evidence 

f'rom Failey was that she was forcibly restrained during the act of sexual 

intercourse --- that evidence supported the giving of the instructions 

regarding second degree rape. The jury could have convicted an 

" These instructions are attached as Appendix -. 



individual if it found that the state had proved beyond a reasonable doubt 

that the accomplice assisted in the forcible compulsion element or 

performed other acts that facilitated the rape. 

To convict the defendant as an accomplice to third degree rape, the 

state was required to adduce evidence that the defendant performed some 

act to facilitate the commission of an act of sexual intercourse to which 

Failey did not consent and to which she expressed her lack of consent by 

words or conduct. CP 37-63; RCW 9A.08.202. 

It is difficult to conjecture a scenario under which the defendant 

could have been convicted as an accomplice. The state presented no 

evidence whatsoever that the defendant knew that the codefendant 

intended to commit the crime of third degree rape. Assuming for the sake 

of argument while not conceding that the defendant was present during the 

codefendant's sexual intercourse with Failey, the defendant did nothing to 

interfere with Failey's expression of her lack of consent. There is no 

allegation that he covered her mouth, covered the codefendant's ears, or 

engaged in other conduct that prohibited her from expressing her lack of 

consent. Further, the defendant did nothing to prevent Failey from 

engaging in conduct that clearly expressed her lack of consent. Failey 

testified that she was held down such that she was unable to push her 



assailants away during the act of intercourse, but that is forcible 

compulsion, an element of second degree rape. 

Although the prosecutor argued that the jury could find that force 

was used but that it was not sufficient to overcome resistance, thus falling 

within the ambit of third degree rape. However, Failey consistently 

testified that she had been held down such that her physical resistance was 

overcome. 

The trial court thus erred in instructing the jury that the defendant 

could be convicted as an accomplice to third degree rape. 

4. The state failed to prove beyond a reasonable doubt that the 
defendant committed the crime of rape in the third degree. 

In assessing the sufficiency of the evidence, the court must view 

the evidence in the light most favorable to the State and decide whether 

any rational trier of fact could have found the elements of the crime 

beyond a reasonable doubt. State v. Luther, 157 Wn.2d 63, 77, 134 P.3d 

205 (2006). A challenge to the sufficiency of the evidence admits the 

truth of the State's evidence. State v. Salinas, 1 19 Wn.2d 192,201, 829 

P.2d 1068 (1992). 

In this case, the defendant was convicted of third degree rape. The 

State was required to prove beyond a reasonable doubt that the defendant 



engaged in sexual intercourse with another person not married to the 

perpetrator where the victim did not consent to sexual intercourse with the 

perpetrator and such lack of consent was clearly expressed by the victim's 

works or conduct. RCW 9~.44.060 '~.  

Because the defendant did not engage in sexual intercourse with 

Failey, the defendant must have been convicted as an accomplice. 

In Washington an individual may be convicted of a crime whether 

acting as a principle or an accomplice. 

RCW 9A.08.020 defines accomplice liability: 

(1) A person is guilty of a crime if it is committed by the conduct 
of another person for which he is legally accountable. 

(2) A person is legally accountable for the conduct of another 
person when: 

(a) Acting with the kind of culpability that is sufficient for 
the commission of the crime, he causes an innocent or 
irresponsible person to engage in such conduct; or 

(b) He is made accountable for the conduct of such other 
person by this title or by the law defining the crime; or 

(c) He is an accomplice of such other person in the 
commission of the crime. 

(3) A person is an accomplice of another person in the commission 
of a crime if: 

l2  See Appendix C 



(a) With knowledge that it will promote or facilitate the 
commission of the crime, he 

(i)solicits, commands, encourages, or requests such 
other person to commit it; or 

(ii) aids or agrees to aid such other person in 
planning or committing it; or 

(b) His conduct is expressly declared by law to establish his 
complicity. 

(4) A person who is legally incapable of committing a particular 
crime himself may be guilty thereof if it is committed by the 
conduct of another person for which he is legally accountable, 
unless such liability is inconsistent with the purpose of the 
provision establishing his incapacity. 

(5) Unless otherwise provided by this title or by the law defining 
the crime, a person is not an accomplice in a crime committed by 
another person if: 

(a) He is a victim of that crime; or 

(b) He terminates his complicity prior to the commission of 
the crime, and either gives timely warning to the law 
enforcement authorities or otherwise makes a good faith 
effort to prevent the commission of the crime. 

(6) A person legally accountable for the conduct of another person 
may be convicted on proof of the commission of the crime and of 
his complicity therein, though the person claimed to have 
committed the crime has not been prosecuted or convicted or has 
been convicted of a different crime or degree of crime or has an 
immunity to 



A person is guilty as an accomplice when the accomplice acts with 

knowledge of the specific crime rather than with knowledge of generalized 

criminal activity. State v. Cronin, 154 Wn.2d 71, 109 P.3d 823 (2005). 

Mere presence at the scene of the crime is insufficient to establish 

accomplice liability. State v. Landon, 69 Wn. App. 83,848 P.2d 724 

(1993). Nor is mere presence with assent sufficient. State v. Ferreira, 69 

Wn. App. 465,850 P.2d 541 (1993), nor mere presence with knowledge. 

State v. Galisia, 63 Wn. App. 833, 840, 822 P.2d 303 (1992). 

In this case, there was insufficient evidence that the defendant 

acted an accomplice to the crime of third degree rape. In this case, Failey 

asserted that she was forcibly raped. She testified at length that she has 

physically held down during the act of sexual intercourse and that she was 

unable to physically resist due to the weight of her assailants. RP 8 678; 

RP 10 884,890,891,916. In addition, she could not identi@ her 

assailants and in fact repeatedly misidentified them during the 

investigation. RP 9 660,762,780; RP 8 525,602; RP 9752. 

It is noteworthy that she made no accusation that the defendant 

was even present in the room where the alleged rape occurred until after 

she was informed of the DNA test results. Those results determined that 



the defendant's genetic profile (one in 17,000) was identical to the non- 

semen evidence recovered somewhere on Failey's chest 

However, even assuming for the sake of argument that the 

defendant was present in the room when the codefendant had sexual 

intercourse with Failey, the defendant did nothing to make him culpable as 

an accomplice. This court must ask: What did the defendant do that falls 

within RCW 9A.08.020? 

First, the State failed to present any evidence that the defendant 

had any knowledge that the codefendant intended to commit any crime. 

Second, there is no evidence that 

E. CONCLUSION: 

For the reasons set forth herein, the defendant respectfully asks this 

court to reverse his conviction for third degree rape. 

DATED this a q a y  of ,2008. 

/ Barbara C O ~ ~ ~ ~ S B  # 1 1778 
Attorney for Appellant 

CERTIFICATE OF SERVICE: 
The undersigned certifies that on this day she delivered by 
ABC-LMI delivery to the Appellate Unit, Room 946 County-City 
Building, Tacoma, Washington 98402 and via U.S. Mail, postage 
Prepaid to Sheri Arnold, Attorney at Law, P.O. Box 77 18, Tacoma, 
WA 98418, to Appellant, Harold Wright, a true and correct copy of the 
document to which this certificate is attached. This statement if certified 
to be true and correct under penalty of perjury of the laws of the State of Washington. 
Signed at Tacoma, 

Date 



APPENDIX A 



rNSTRUCT1ON NO. 2 
A person is guilty of a crime if it is committed by the conduct of another person for 

which he or she is legally accountable. A person is legally accountable for the conduct of 

another person when he or she is an accomplice of such other person in the commission of the 

crime. 

A person is an accomplice in the commission of a crime if, with knowledge that it will 

promote or facilitate the commission of the crime, he or she either: 

(1) solicits, commands, encourages, or requests another person to commit the crime; or 

(2) aids or agrees to aid another person in planning or committing the crime. 

The word "aid" means all assistance whether given by words, acts, encouragement, 

support, or presence. A person who is present at the scene and ready to assist by his or her 

presence is aiding in the commission of the crime. Ilowever, more than mere presence and 

knowledge of the criminal activity of another must be shown to establish that a person present is 

an accomplice. 



INSTRUCTION NO. \a 
If you are not satisfied beyond a reasonable doubt that the defendant is guilty of Rape in 

the Second Degree, as charged in Count I, the defendant may be found guilty of any lesser crime, 

the commission of which is necessarily included in the crime charged, if the evidence is 

sufficient to establish the defendant's guilt of such lesser crime beyond a reasonable doubt. 

The crime of Rape in the Second Degree necessarily includes the lesser crime of Rape in 

the Third Degree. 

When a crime has been proven against a person and there exists a reasonable doubt as to 

which of two or more degrees that person is guilty, he shall be convicted only of the lowest 

degree. 



MSTRUCTION NO. 1-5 

A person commits the lesser included crime of RAPE IN TI-IE THIRD DEGREE when 

under circumstances not constituting rape in the second degree that person, or an accomplice, 

engages in sexual intercourse with another person not married to the perpetrator when the victim 

did not consent to sexual intercourse with the perpetrator, and such lack of consent was clearly 

expressed by the victim's words or conduct. 



rNSTRUCTION NO. 

To convict the defendant Richy Carter of the lesser included crime of RAPE M THE 

THIRD DEGREE, each of the following elements of the crime must be proved beyond a 

reasonable doubt: 

( I )  That on or about the 3 1 st day of Jaunuary, 2004, the defendant, or an accomplice, 

engaged in sexual intercourse with S.F.; 

(2) That S.F. was not married to the defendant; 

(3) That S.F. did not consent to sexual intercourse with the defendant and such lack of 

consent was clearly expressed by words or conduct; and 

(4) That the acts occurred in the State of Washington. 

If you find from the evidence that each of these have been proved beyond a reasonable 

doubt, then it will be your duty to return a verdict of guilty. 

On the other hand, if, after weighing all the evidence, you have a reasonable doubt as to 

any one of elements, then it will be your duty to return a verdict of not guilty. 



INSTRUCTION NO. \? 

To convict the defendant Harold Wright, Jr. of the lesser included crime of RAPE IN 

THE THIRD DEGREE, each of the following elements of the crime must be proved beyond a 

reasonable doubt: 

(1) That on or about the 3 1 st day of Jaunuary, 2004, the defendant, or an accomplice, 

engaged in sexual intercourse with S.F.; 

(2) That S.F. was not married to the defendant; 

(3) That S.F. did not consent to sexual intercourse with the defendant and such lack of 

consent was clearly expressed by words or conduct; and 

(4) That the acts occurred in the State of Washington. 

If you find from the evidence that each of these have been proved beyond a reasonable 

doubt, then it will be your duty to retun a verdict of guilty. 

On the other hand, if, after weighing all the evidence, you have a reasonable doubt as to 

any one of elements, then it will be your duty to return a verdict of not guilty. 
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SARAH C. FAILEY, individually, 1 
1 

Plaintiff, 1 
VS. 1 No.: 07 -d 

1 
- 0 4 ~ 1 -  7 

. . 
4 

. Date: IN C O U N J  'ctF~%*s OFFICE 

I 

HAROLD WRIGHT JR., and JANE DOE ) 
WRIGHT JR, individually and as a marital 1 FIRST AMENDED 
community; DARYL WRIGHT, and JANE COMPLAINT FOR 
DOE WRIGHT, individually and as a marital ) DAMAGES 
community; RlCHY CARTER, and JANE 
DOE CARTER, individually and as a marital 
community; JERRY McCLURKM, and JANE 
DOE McCLURKIN, individually and as a 
marital community; et.al. 

4 

I 5 

6 

7 

8 

9 

10 

I I Defendants. 

Time: 
JudgeICalendar: 

BY 

THE SUPERJOR COURT OF THE STATE OF WASHINGTON 
TN AND FOR THE COUNTY OF PIERCE 

. 24 11 COMES NOW the Plaintiff, SARAH C. FAILEY, individually, by and through her 

25 ( 1  attorney of record, CHARLES W. LANE, IV., and for cause of action against the above-named 

28 11 I .  STATUS OF THE PLAINTIFF 

26 

27 

29 /I 1.1 The Plaintiff, SARAH C. FAILEY, at all times mentioned herein, was and is 

Defendants, states and alleges as follows: 

resident of pierce County, Washington. 
First Amended Complaint For Damages- 1 Charles W. Lane, IV. 

1800 Cooper Point Rd SW #3 
Olympia, Washington 9850 1 

(360) 352-8887 



11. true name is unknown at this time, are husband and wife, and form a marital community under 

1 

2 

3 

11. STATUS OF THE DEFENDANTS 

2.1 The Defendants, HAROLD WRIGHT JR. and JANE DOE WRIGHT JR., whose 

5 

7 

8 

13 1) composed of Defendants WRIGHT JR. I 

the laws of the State of Washington, and are believed to be residents of Pierce County 

Washington. Acts or omissions, alleged herein, occurred within the jurisdiction of the above 

entitled Court, and arose out of the furnishing alcohol to plaintiff who was a minor which 

9 

10 

I I 

12 

14 11 2.3 The Defendants, DARYL WRIGHT and JANE DOE WRIGHT, whose true name1 

resulted in the plaintiff being raped by defendants in Pierce County, Washington. 

2.2 All acts or omissions on the part of the Defendant HAROLD WRIGHT JR., 

alleged herein, were performed on behalf of himself, and on behalf of the marital community, 

18 . omissions, alleged herein, occurred within the jurisdiction of the above entitled Court, and arose I I I 

IS 

16 

17 

out of the hrnishing alcohol to plaintiff who was a minor which resulted in the ptaintiff being 
20 

is unknown at this time, are husband and wife, and form a marital community under the laws of 

the State of Washington, and are believed to be residents of Pierce County Washington. Acts or 

2 1  11 raped by defendants in Pierce County, Washington. 

22 11 2.4 All acts or omission on the part of the Defendant DARYL WRIGHT, alleged I 
23 ((herein, were performed on behalf of himself, and the marital community, composed of 1 

27 ((true name is unknown at this time, are husband and wife, and form a marital community under 1 

24 

2 5 

26 

Defendants, WRIGHT, 

2.5 The Defendants, JERRY McCLURKM and JANE DOE McCLURKIN, whose 

30 0 Washington. Acts or omissions, alleged herein, occurred within the jurisdiction of the above I 

2 8 

29 

First Amended Complaint For Damages- 2 Charles W. Lane, IV. 
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the laws of the State of Washington, and are believed to be residents of Pierce County 



I I entitled Court, and arose out of furnishing alcohol to plaintiff who was a minor which resulted in 

the plaintiff being raped by defendants in Pierce County, Washington. 

2.6 All acts or omission on the part of the Defendant JERRY McCLURKIN, alleged 

herein, were performed on behalf of himself, and the martial community, composed of 

Defendants, McCLURKIN. 

2.7 The Defendants, RICHY CARTER and JANE DOE CARTER, whose true name 

11 is unknown at this time, are husband and wife, and form a marital community under the laws of I 
/I the State of Washington, and are believed to be residents of Pierce County Washington. Acts or 

omissions, alleged herein, occurred within the jurisdiction of the above entitled Court, and arose 

out of f i s h i n g  alcohol to plaintiff who was a minor which resulted in the plaintiff being raped 

by defendants in Pierce County, Washington. 

I I 2.8 All acts or omission on the part of the Defendant RICHY CARTER, alleged I 11 herein, were performed on behalf of himself, and the marital community, composed of I 
Defendants, CARTER. 

IIi. DESCRIPTION OF THE OCCURRENCE 

3.1 Plaintiff, SARAH C. FAILEY, was born on February 9, 1984. At the time of the 

events which give rise to this Complaint, the Plaintiff was 19 years of age. 

3.2 On January 3 1,2004, Plaintiff went to the Chalet Tavern after hearing that her ex- 

11 boyfriend was celebrating his birthday there and that her brother was also at the Chalet with 

friends. Plaintiff who was a minor at the time sent her two female friends Whittaker and 

Fincharn into the tavern to locate her ex-boyfriend so that she could talk to him. After waiting 

outside the establishment plaintiff went inside the back door to use the restroom. While inside 

)I plaintiff recognized Defendant Harold Wright from when she was in school and Defendants I 
First Amended Complaint For Damages- 3 Charles W. Lane, IV. 

1800 Cooper Point Rd SW #3 
Olympia, Washington 9850 1 

(360) 352-8887 
' (360) 956-3391 



Jerry McClurkin and Richy Carter from growing up in the same neighborhood. Plaintiff was 

introduced to Defendant Daryl Wright for the first time. Plaintiffjoined defendants at their table 

I I inside the Chalet and was provided intoxicating liquor purchased by the defendants. Plaintiff 

11 and Defendants began drinking together. Plaintiff remained at the defendants' table and was 

11 provided intoxicating liquor until the establishment closed. Plaintiff, her friends a .  all four 

I I defendants gathered in the parking lot of the Chalet Tavern to discuss following Defendant 

I I Harold Wright Jr., over to Defendant McClurkin's residence for an after hours party. Plaintiff 

I I and her friends followed Defendant Haroid Wright Jr. to the 76 Service Station at the 7200 I 
11 block of Canyon Road East where defendant Harold Wright Jr., purchased beer for the after I 

party. After arriving at Defendant ~ c ~ l u r k i n ' s  residence the volume of the music was raised 

11 and defendants began passing out alcoholic beverages to plaintiff and her female friends. I 
I I Plaintiff was provided beer, Tequila and other liquors were made readily available. Plaintiff 

became intoxicated and was later "gang raped" by defendants. 

IV. TORTIOUS CONDUCT OF THE DEFENDANTS 

4.1 It is alleged that the Defendants individually and acting in concert provided 

I I plaintiff, a minor, with intoxicating liquors until she was under the influence allowing them to 

I I gang rape her. As a direct and proximate cause of the negligent and tortious conduct of the ( 

Defendants, SARAH C, FAILEY was gang raped and was seriously injured. Plaintiffs injury 

I I caused her lost wages, medical expenses, psychological expenses, bodily pain, suffering, a loss 

I I of enjoyment of life and mental anguish; I 
I I 4.2 It is alleged that the Defendants individually and aciing in concert provided 

I I plaintiff, a minor, with intoxicating liquors'until she was under the influence allowing defendants I 
to unlawfully imprison plaintiff in a upper level bedroom against her will and blocking her exist 
First Amended Complaint For Damages- 4 Charles W. Lane, IV. 

1800 Cooper Point Rd SW #3 
Olympia, Washington 98501 
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I ( 1  and preventing others fmm entry to attempt a check on plaintiffs welfare. As a direct and / 

11 was gang raped and was seriously injured. Plaintiffs injury caused her lost wages, medical 
3 

5 expenses, psychological expenses, bodily pain, suffering, a loss of enjoyment of life and mental I I I 

proximate cause of the negligent and tortious conduct of the Defendants, SARAH C. FAILEY 

1 1  anguish; 
7 

10 they purchased intoxicating liquors and provided such to plaintiff while at the Chalet Tavern, and I I 
8 

9 

4.3 It is alleged that Defendants wanton misconduct was intentional and defendants 

knew or should have known that plaintiff was a minor and under the age of 2 1 years old when 

14 direct and proximate cause of the, negligent and tortious conduct of the Defendants, SARAH C. I I I 

1 1  

I .I 2 
! 

13 

continued such behavior by inviting plaintiff back to a private location to continue providing 

intoxicating liquors to plaintiff until she was intoxicated and later gang raped by defendants. As J 
I I 18 mental anguish; 

15 

16 

17 

4.4 It is alleged that Defendants misconduct was intentional and/or reckless causing 
20 I 

FAILEY was gang raped and was seriously injured. Plaintiffs injury caused her lost wages, 

medical expenses, psychotogical expenses, bodily pain, suffering, a loss of enjoyment of life and 

I I plaintiff severe emotional distress. That defendants standing in the community would constitute 
2 1 I 
22 such behavior as outrageous in character and so extreme in degree as to go beyond all possible I I 

28 11 life and mental anguish; 

! 23 
! 24 

25 

26 

27 
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bounds of decency and be regarded as atrocious and utterly intolerable in a civilized community, 

As a direct and proximate cause of the negligent and tortuous conduct of the Defendants, 

SARAH C. FAILEY was gang raped and was seriously injured. Plaintiffs injury caused her lost 

wages, medical expenses, psychological expenses, bodily pain, suffering, a loss of enjoyment of 

Charles W. Lane, IV. 
1800 Cooper Point Rd S W #3 
Olympia, Washington 98501 

(360) 352-8887 
(360) 956-3391 



VI. TORTIOUS CONDUCT OF THE DEFENDANTS 
VIOLATION OF STATUTES AND/OR ADMMISTRATIVE REGULATIONS 

6.1 It is alleged that Defendants acting in concert were negligent in violating federal 

md state statutes and/or administrative regulations regarding FURNISHING LIQOUR TO A 

MINOR; ASSAULT AND BATTERY; UNLAWFUL IMPRISONMENT; RAPE; OUTRAGE, 

md INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS. 

VII. PLAINTIFF'S INJURIES AND GENERAL DAMAGES 

7.2 As a direct and proximate result of the negligent and tortuous conduct of the 

Defendants, HAROLD WRIGHT, JR., DARYL WRIGHT, JERRY McCLURKlN, and RICHY 

ZARTER, as set forth herein, Plaintiff SARAH C. FAILEY was provided intoxicating liquors 

md forcibly gang raped by defendants which was extremely painful causing permanent injury. 

4s a result SARAH C. FAILEY, suffered general damages, physical pain, and emotional 

iuffering, and impairment of her ability to enjoy life, and additional pain and suffering, in such 

unount as shall be shown at the time of trial. 

VIII. SPECIAL DAMAGES 

8.1 As a direct and proximate result of the tortuous conduct of the Defendants as 

illeged hereinabove, the Plaintiff, SARAH C. FAILEY, has incurred expenses for necessary 

nedical care and counseling and related expenses, and will continue to incur such expenses in 

he future. That the full amount of her special damages, for past and future medical and 

:ounseling and related expenses, are at the present time unknown to the Plaintiff and will be 

ully shown at the time of trial. 

k t  Amended Complaint For Damages- 6 Charles W. Lane, IV. 
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WHEREFORE, Plaintiff SARAH C. FAILEY, individually, prays for judgment against 

the Defendants, jointly andlor severally as follows: 

1. For general damages to SARAH C. FAILEY, in such an amount as shall be fully 

shown at the time of trial; 

2. For special damages to SARAH C. FAILEY, in such an amount as shall be fully 

shown at the time of trial; 

3. For damages for the Defendants' violation of federal and state statutes and/or 

administrative regulations; 

4. For cost and disbursements incurred herein; 

5 .  For such other and further relief as the Court deems just and equitable. 

Attorney for Plaintiff v 
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C 48 4/18/2867 853848 
FROM : PHONE NO. : 4083566495 RpR. 12 20B7 03: 4 F M  P1 

. '  
* '  

1 VERlFICATION 

2 

3 I, SARAH C. FAILEY, plaintiff above named, being duly sworn, say as followr: 

5 

6 

7 

8 
I 

1 have read the foregoing complaint and know the contents thereof, and the same is tmc of,my 

own knowledge. 

DATED this ay of 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
i.,.  ..,\*'.',_ 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

.-. - -- 
I - 

' I  . . . . . 
. . . ,  
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APPENDIX C 



5 9A.44.060. Rape in the third degree 

(1) A person is guilty of rape in the third degree when, under circumstances not 
constituting rape in the first or second degrees, such person engages in sexual 
intercourse with another person, not married to the perpetrator: 

(a) Where the victim did not consent as defined in RCW 9A.44.010(7), to sexual 
intercourse with the perpetrator and such lack of consent was clearly expressed by 
the victim's words or conduct, or 

(b) Where there is threat of substantial unlawful harm to property rights of the 
victim. 

(2) Rape in the third degree is a class C felony. 



APPENDIX D 



INSTRUCTION NO. 2 
A person is guilty of a crime if it is committed by the conduct of another person for 

which he or she is legally accountable. A person is legally accountable for the conduct of 

another person when he or she is an accomplice of such other person in the commission of the 

crime. 

A person is an accomplice in the commission of a crime if, with knowledge that it will 

promote or facilitate the commission of the crime, he or she either: 

(1) solicits, commands, encourages, or requests another person to commit the crime; or 

(2) aids or agrees to aid another person in planning or committing the crime, 

The word "aid" means all assistance whether given by words, acts, encouragement, 

support, or presence. A person who is present at the scene and ready to assist by his or her 

presence is aiding in the commission of the crime. However, more than mere presence and 

knowledge of the criminal activity of another must be shown to establish that a person present is 

an accomplice. 


