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L INTRODUCTION

This case involves pre-election review of two proposed initiative
ordinances filed on September 8, 2006 in the City of Port Angeles. It is
becoming common for local legislative bodies to seek to protect their turf at
the taxpayers’ expense by forcing citizens proposing initiatives to go to court
to defend these initiatives in pre-election review. It is not uncommon for
local jurisdiction lawyers to seek to broaden the court’s pre-election inquiry
into the validity of any proposed initiative ordinances. This makes the local
initiative process unnecessarily expensive and time consuming and serves as
an effective barrier to the democratic use of this local initiative process. This
does not serve the interests of the people of this state.

We ask that this Court clarify in terms that cannot be misunderstood
by local jurisdiction lawyers and trial courts, that pre-election review of
whether a proposed ordinance is beyond the scope of the initiative power is
intended to be a very limited review and intended only to determine if the
fundamental and overriding purpose of the proposed ordinance is legislative
and is within the legislative authority granted to the city or county as a

corporate entity.



II. ASSIGNMENTS OF ERROR

A. Assignments of Error

No. 1. The trial court erred when it failed to accept the
POW and OWOC proposed undisputed Finding of Fact 3.20 which states:

There are other public water systems besides the Port
Angeles municipal water system that provide water service
in the City of Port Angeles.

See ACP' at 45.

No. 2. The trial court erred when it found in Paragraph 5.1
of the Judgment” at 10 (ACP at 34) and also summarized in the Judgment at

2 (ACP at 26):

that the Medical Independence Act and the Water
Additives Safety Act are invalid as exceeding the scope of
the local initiative power because the initiatives affect
administrative rather than legislative matters, because the
initiatives deal with matters delegated specifically to the
legislative body of the City of Port Angeles, and because
the ordinances proposed by the initiatives are beyond the
authority of the City of Port Angeles to enact.

' The full record consists of Clerk’s Papers and Verbatim Reports of
Proceedings. “ACP” refers to Appellants Clerk’s Papers. “Amended ACP”
refers to the Amended Appellants Clerk’s Papers that consists of a full copy
(four pages) of the Third Declaration of Gerald Steel. “RCP” refers to the
Respondents Clerk’s Papers (Supplemental Designation of Clerk’s Papers by
Respondent Washington Dental Service Foundation, LLC). RP1 refers to the
first Verbatim Report of Proceedings (December 11, 2006) and RP2 refers to
the second Verbatim Report of Proceedings (January 19, 2007).

> The Judgment (“Findings of Fact, Conclusions of Law, and
Judgment”) under review (ACP at 25-35) was issued on January 19, 2007 by
the Honorable M. Karlynn Haberly of the Kitsap County Superior Court,
visiting judge to the Clallam County Superior Court. A copy of the Judgment
is provided herein in Appendix A.




No. 3. The trial court erred when, in Paragraph 5.2 of the
Judgment at 10 (ACP at 34), also summarized in the Judgment at 2 (ACP at
26), it dismissed with prejudice the “Petition Pursuant to RCW 35.17.290"
brought by POW and OWOC finding that because the proposed initiatives are
invalid, there is no requirement for the City of Port Angeles to act to place the

initiatives on the ballot.

No. 4. The trial court erred in Conclusion of Law 4.1.
No. §. The trial court erred in Conclusion of Law 4.1.1.
No. 6. The trial court erred in Conclusion of Law 4.1.2.
No. 7. The trial court erred in Conclusion of Law 4.1.3.
No. 8. The trial court erred in Conclusion of Law 4.2.
No. 9. The trial court erred in Conclusion of Law 4.3.

No. 10.  The trial court erred in Conclusion of Law 4.4.

No. 11.  The trial court erred in Conclusion of Law 4.5.

No. 12.  The trial court erred in Conclusion of Law 4.6.

No. 13.  The trial court erred in Conclusion of Law 4.7.

B. Issues Pertaining to Assignments of Error

No. 1. Should this Court cause a decree to be issued,
pursuant to RCW 35.17.290, ordering an election to be held in the City of
Port Angeles on the Protect Our Waters initiative ordinance and/or the Our

Waters-Our Choice initiative ordinance? (Assignments of Error 1 - 13)



No. 2. In pre-election review, to determine whether a
proposed initiative for a city is within the legislative authority granted to the
city as a corporate entity, does the court limit its subject matter review to the
“fundamental and overriding purpose” of the local initiative in the same

manner that it does for a statewide initiative (see Coppernoll v. Reed, 155

Wn.2d 290, 297-303, 119 P.3d 318 (2005))? (Assignments of Error 2-13).
No. 3. Is the subject matter in the Protect Our Waters

initiative ordinance and/or the Our Water-Our Choice initiative ordinance

proper for direct legislation and not beyond the scope of the local initiative

power? (Assignments of Error 1-13)

III. STATEMENT OF THE CASE

A. Statement of Procedural History of the Case

On September 8, 2006 and September 11,2006, Appellant POW filed
initiative petitions to have the Port Angeles City Council enact an ordinance
or submit to a vote of the residents of the City the “Water Additives Safety
Act.” Stipulation and Order at 1, Paragraph 1 (ACP at 145); Judgment at 4-6,
Findings of Fact 3.2, 3.5, and 3.10 (ACP at 28-30); POW initiative petition
(ACP at 177-78). A copy of the “Stipulation and Order (1) Consolidating
Actions; (2) Permitting Intervention; (3) Forwarding Initiative Petitions to
County Auditor; and (4) Setting Hearing Schedule and Trial Date” (ACP at
145-49) is provided herein in Appendix B. A copy of the POW initiative
petition (ACP at 177-78) with a copy of the proposed “Water Additives
Safety Act” (ACP at 178) is provided herein in Appendix C.



Also on September 8, 2006 and September 12, 2006, Appellant
OWOC filed initiative petitions to have the Port Angeles City Council enact
an ordinance or submit to a vote of the residents of the City the “Medical
Independence Act.” Stipulation and Order at 2, Paragraph 2 (ACP at 146);
Judgment at 4-6, Findings of Fact 3.2, 3.4, and 3.10 (ACP at 28-30); OWOC
initiative petition (ACP at 171-72). A copy of the OWOC initiative petition
(ACP at 171-72) with a copy of the proposed “Medical Independence Act”
(ACP at 172) is provided herein in Appendix D.

The City failed to submit the POW and OWOC initiative petitions to
the County Auditor by September 13, 2006.°> Judgment at 6-7, Findings of
Fact 3.17, 3.11, and 3.12 (ACP at 30-31). In response, on September 19,
2006, POW and OWOC filed a Complaint for Writ of Mandamus and
Petition Pursuant to RCW 35.17.290 under Clallam County Superior Court
Cause No. 06-2-00828-9. Judgment at 6, Finding of Fact 3.13 (ACP at 30);
Judgment at 3, Paragraph 2.1 (ACP at 27); POW and OWOC Complaint
(ACP at 179-88).

The POW and OWOC Writ of Mandamus sought to compel the City
Clerk to submit the initiative petitions to the County Auditor. Judgment at
6, Finding of Fact 3.13 (ACP at 30); POW and OWOC Complaint at 1-2
(ACP at 179-80). The POW and OWOC Petition Pursuant to RCW

3 September 13, 2006 was three working days after September 8, 2006.
RCW 35A.01.040(4) provides, in part:

Within three working days after the filing of a petition, the
officer with whom the petition is filed shall transmit the
petition to the county auditor for petitions signed by
registered voters




35.17.290 sought to have the court find the POW and OWOC initiative
petitions sufficient and to procure a decree ordering an election to be held in
the City for the purpose of voting upon the proposed ordinances.* Stipulation
and Order at 2, Paragraph 5 (ACP at 146); POW and OWOC Complaint at
2, Paragraph 1.2 (ACP at 180).

On September 18, 2006, the City filed a Complaint for Declaratory
Judgment under Clallam County Superior Court Cause No. 06-2-00823-8.
Stipulation and Order at 2, Paragraph 4 (ACP at 146); Judgment at 6, Finding
of Fact 3.13 (ACP at 30); City’s Complaint (ACP at 5-22). The City
requested a declaration that the initiatives are beyond the scope of the
initiative power for noncharter Code cities such as the City of Port Angeles.
Judgment at 3, Paragraph 2.1 (ACP at 27); Stipulation and Order at 2,
Paragraph 4 (ACP at 146).

On September 26, 2006, a Stipulation and Order was filed that
consolidated the two cases under Clallam County Superior Court Cause No.
06-2-00828-9. Stipulation and Order at 1 (ACP at 145); Stipulation and
Order at 4-5, Paragraph 1 (ACP at 148-49); Judgment at 3, Paragraph 2.1
(ACP at 27). In signing the Stipulation and Order, the City agreed to

* The full text of RCW 35.17.290 is:

If the clerk finds the petition insufficient or if the
commission refuses either to pass an initiative ordinance
or order an election thereon, any taxpayer may commence
an action in the superior court against the city and procure
a decree ordering an election to be held in the city for the
purpose of voting upon the proposed ordinance if the court
finds the petition to be sufficient.



“promptly forward the POW and OWOC initiative petitions to the County
Auditor for determination of sufficiency.” Stipulation and Order at 2,
Paragraph 8 (ACP at 146); Judgment at 7, Finding of Fact 3.18 (ACP at 31).
The stipulated order made Washington Dental Service Foundation, LCC,
(“WDSF”) a party in Cause No. 06-2-00828-9. Stipulation and Order at 4-5,
Paragraph 2 (ACP at 148-49); Judgment at 3-4, Finding of Fact 3.1 (ACP at
27-28). The stipulated order suspended the City’s legal obligation regarding
the initiative petitions until the trial court issued its order on January 19,
2007. Stipulation and Order at 4-5, Paragraph 3 (ACP at 148-49); Judgment
at 3-4, Finding of Fact 3.1 (ACP at 27-28). The Stipulation and Order set the
schedule. Stipulation and Order at 4-5, Paragraphs 4-5 (ACP at 148-49);
Judgment at 3-4, Finding of Fact 3.1 (ACP at 27-28).

The hearing on the merits and trial was held before the Honorable M.
Karlynn Haberly on Monday, December 11, 2006. Judgment at 3-4,
Paragraph 2.2 and Finding of Fact 3.2 (ACP 27-28); RP1 at 1. The City was
represented by William E. Bloor, City Attorney for the City of Port Angeles,
POW and OWOC were represented by Gerald Steel, P.E., attorney at law,
and WDSF was represented by Roger A. Pearce and Foster Pepper PLLC.
Judgment at 3, Paragraph 2.2 (ACP at 27).

The trial court based its judgment on undisputed facts.
Procedurally, each of the parties submitted opening,
response and reply briefs accompanied by declarations and
exhibits. The Stipulation and Order contemplated a
hearing on the merits, which was scheduled for December
11, 2006, and a final order. Accordingly, the Court treats
the hearing as a trial on undisputed facts. Even though the
parties did not submit a set of stipulated facts, the
following relevant facts were undisputed and, based on

these undisputed facts, the initiative petitions filed by Our
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Water-Our Choice and Protect Our Waters (attached to

those parties’ Verified Application for Peremptory Writ),

and the Agreement Regarding Gift of Fluoridation System

(attached to the City’s Complaint For Declaratory

Judgment), the Court enters the final judgment herein.
Judgment at 4, Finding of Fact 3.2 (ACP at 28).

WDSF submitted a motion to dismiss and motion for judgment on the
pleadings and the trial court subsumed those motions in its ruling on the
merits. Judgment at 10, Paragraph 5.3 (ACP at 34).

A presentation of the proposed Judgment was held on January 19,
2007. RP2 at 1. POW and OWOC presented exceptions to those proposed
findings prepared by the City and WDSF. RP2 at 2-3. The exceptions
presented by POW and OWOC are in the record. ACP at 38-49. In
particular, POW and OWOC argued for one additional Finding of Fact:

3.20 There are other public water systems
besides the Port Angeles municipal water system that
provide water service in the City of Port Angeles.
ACP at 45; RP2 at 14-19. The proposed finding was not accepted by the
trial court. RP2 at 19.

POW and OWOC filed a Notice of Appeal to Supreme Court with the

Clallam County Superior Court on February 12, 2007. ACP 23-35.

B. Statement of the Facts of the Case

This case is based on undisputed facts. Judgment at 4, Finding of
Fact 3.2 (ACP at 28). POW and OWOC filed initiative petitions with the
City on September 8, 2006. Supra, this brief at 3-4. On October 7, 2006, the
County Auditor found the initiative petitions to be sufficient and sent letters

back to the City Clerk stating, “[t]he required number of signatures has been




met, thus allowing submission to the voters at an election to be determined.”
Judgment at 7, Finding of Fact 3.18 (ACP at 31).

The City failed to comply with the statutory requirements for
processing initiative petitions. Supra, this brief at 4. In response, POW and
OWOC filed a “Petition Pursuant to RCW 35.17.290" to force the City to
hold an election on the initiative ordinances. Supra this brief at 4-5. RCW
35.17.290 provides that if the City:

refuses either to pass an initiative ordinance or order an

election thereon, any taxpayer may commence an action in

the superior court against the city and procure a decree

ordering an election to be held in the city for the purpose

of voting upon the proposed ordinance if the court finds

the petition to be sufficient.
RCW 35.17.290.° POW includes Ann Mathewson, its treasurer. Judgment
at 5, Finding of Fact 3.5 (ACP at 29). Ann Mathewson is a taxpayer of the
City. Id. OWOC includes Lynne Warber, its campaign chair. Judgment at
4, Finding of Fact 3.4 (ACP at 28). Lynne Warber is also a taxpayer of the
City. Id.

Instead of complying with the statutory requirements for processing
initiative petitions, the City filed a Complaint for Declaratory Judgment
requesting a declaration that the initiatives are beyond the scope of the

initiative power. Judgment at 3, Paragraph 2.1 (ACP at 27); Judgment at 6,

Finding of Fact 3.12 (ACP at 30).

> Initiative powers are exercised in a noncharter Code city pursuant to
RCW 35A.11.100 “in the manner set forth for the commission form of
government in RCW 35.17.240 through 35.17.360" with exceptions in RCW
35A.11.090 not herein relevant and with a reduced number of voter
signatures required. RCW 35A.11.100.

8



The City is a Code city operating under Title 35A RCW and pursuant
to authority in RCW 35A.11.020°, the City has operated a drinking water
utility since 1924. Judgment at 4, Finding of Fact 3.3 (ACP at 28); Judgment
at 6, Finding of Fact 3.15 (ACP at 30). The City has made numerous
significant and substantial decisions in the operation of its municipal water
system. Judgment at 6-7, Findings of Fact 3.15 and 3.16 (ACP at 30-31).
The City is not a county and its population is less than 125,000. Judgment
at 7, Finding of Fact 3.19 (ACP at 31).

In 2003, the City Council passed a motion to approve fluoridation of
the City’s water supply. Judgment at 5, Finding of Fact 3.7 (ACP at 29). In
2005, WDSEF entered a contract (“Agreement,” Appendix E herein) with the
City wherein WDSF paid for the design, construction, and installation of a
fluoridation system and the City agreed to fluoridate its municipal public
water supply for ten years unless it is prevented from doing so by a court
order. Judgment at 5, Finding of Fact 3.8 (ACP at 29); Agreement at 5,
Paragraph 5.5 (ACP at 18). If the City fails to meet its obligations under the
Agreement, the City has agreed to repay WDSF for its expenses for design,
construction, and installation of the fluoridation system up to $433,000.
Judgment at 5, Finding of Fact 3.8 (ACP at 29); Agreement at 6, Paragraph
5.9 (ACP at 19). WDSF delivered the fluoridation system to the City in May,
2006 and the City is currently fluoridating its municipal public water system.

Judgment at 5, Finding of Fact 3.9 (ACP at 29).

Finding of Fact 3.3 erroneously references RCW 35.11.020 instead
of RCW 35A.11.020. Similarly, Finding of Fact 3.11 erroneously references
RCW 35A.11.110 instead of RCW 35A.11.100.

9



The full text of the undisputed facts accepted by the trial court appear
in the Judgment at 3-7, Findings of Fact 3.1 to 3.19, (ACP 27-31) (Appendix
A herein). In addition, the trial court relied upon the initiative petition filed
by POW (ACP at 177-78, Appendix C herein), the initiative petition filed by
OWOC (ACP at 171-72, Appendix D herein), and the Agreement (ACP at
14-22, Appendix E herein). Judgment at 4, Finding of Fact 3.2 (ACP at 28).

C. Additional Undisputed Finding of Fact

POW and OWOC proposed Finding of Fact 3.20:
3.20 There are other public water systems

besides the Port Angeles municipal water system that

provide water service in the City of Port Angeles.
This finding of fact was proposed in the POW and OWOC exceptions at the
January 19, 2007 presentation of findings of fact, conclusions of law, and
judgment. ACP at 45; RP2 at 14-19. This finding was not accepted by the
trial court. RP2 at 19.

At the December 11, 2006 trial, WDSF admitted that the small non-
municipal water system that provides water service in the City of Port
Angeles that is described in the Second Declaration of Gerald Steel (ACP at
71-90) “is a public drinking water system.” RP1 at 85. In further support of
this proposed finding, Gerald Steel presented two letters to the trial court on
January 19, 2007. RP2 at 15-16.” The first letter reports that PUD #1 of

Clallam County provides public water service to an estimated 46 customers

inside the City of Port Angeles. Amended ACP at S51A. The second letter

7 The trial court allowed these letters to be filed with the Clerk but did
not accept them. RP2 at 19, lines 6-8. These letters were filed in the Third
Declaration of Gerald Steel. Amended ACP at 50-51B.

10



reports that the Dry Creek Water Association, Inc. provides public water
service to an estimated 31 customers inside the City of Port Angeles.
Amended ACP at 51B. The City admitted to the facts presented in these
letters. RP2 at 18, lines 5-10 (referring to the letters, the City states
“Technically, they are correct.”). The WDSF stated,
Just very briefly, in our reply briefs we didn’t say that the
City was only served by the City’s public water system.
We said that there may be other water systems, like small
well systems, but we didn’t think it was material to the
issues before the court.
RP2 at 18, lines 17-23. In the Argument section of this brief, POW and
OWOC will explain why the presence of these other water systems serving
the City is material to the issues before this Court.
IV.  SUMMARY OF ARGUMENT
In pre-election review of a proposed local initiative ordinance, this
Court should limit its substantive review to a review of the fundamental and
overriding purpose of the proposed ordinance in the same manner that it
reviews a statewide initiative. This Court should find that a city initiative is
not beyond the scope of the local initiative power if:
1) The fundamental and overriding purpose of the initiative is legislative
and not administrative;
2) The fundamental and overriding purpose of the ordinance is within
the legislative authority granted to the city as a corporate entity.

In pre-election review this Court should refrain from otherwise inquiring into

the validity of the initiative before it has been enacted.

11



Under this standard, this Court should find that the proposed initiative
ordinances are within the scope of the local initiative power because:

1) They enact new permanent general law that is applicable to all public
water systems that serve the City now or in the future which makes
them legislative enactments; and,

2). They exercise authority provided to the corporate City both by Article
XI, Section 11 of the Washington State Constitution (police power)
and by RCW 35A.70.070 and Chapter 35.88 RCW which explicitly
give the corporate City the right to adopt strict local water purity
standards for all public water systems serving the inhabitants of the
City.

After finding that the proposed initiative ordinances are within the scope of

the local initiative power, then pursuant to the authority in RCW 35.17.290,

this Court should cause the City to act to place the initiative ordinances on the

ballot so that the citizens of Port Angeles are not deprived of their lawful
initiative powers.

V. ARGUMENT

A. Standard of Review

This case was decided by the trial court on undisputed facts. Supra,
this brief at 7. This case includes challenges to all of the trial court’s
conclusions of law and to the judgment based on these conclusions of law.
Supra this brief at 1-3. Issues of law are reviewed de novo by this Court. In

re Electric Lightwave, Inc., 123 Wn.2d 530, 536, 869 P.2d 1045 (1994).

12



POW and OWOC do not challenge the validity of the undisputed
facts relied upon by the trial court. However, the trial court refused to
include in its decision the POW and OWOC proposed Finding of Fact 3.20:

There are other public water systems besides the Port

Angeles municipal water system that provide water service

in the City of Port Angeles.
Supra, this briefat 10-11. POW and OWOC request that this Court accept
this finding based on the undisputed facts in the record.
Appellate courts can make their own findings based on the undisputed
evidence in the record. State v. Reite, 46 Wn. App. 7, 11, 728 P.2d 625
(1986). An undisputed fact is “a fact disclosed in the record or pleadings

that the party against whom the fact is to operate either has admitted or has

conceded to be undisputed.” Heriot v. Smith, 35 Wn. App. 496, 502, 668

P.2d 589 (1983). When a case is based on undisputed facts, the appellate
court “has the duty to determine for itself the proper conclusions of law to be

drawn from the evidence in the case.” Seattle v. Shepherd, 93 Wn.2d 861,

867,613 P.2d 1158 (1980).

The City and WDSF have admitted that there are other public water
systems besides the Port Angeles municipal water system that provide water
service in the City of Port Angeles. Supra, this brief at 10-11. Therefore this
qualifies as an undisputed fact. Heriot v. Smith, 35 Wn. App. 496, 502, 668

P.2d 589 (1983).

The City and WDSF have arguéd that this fact, while undisputed, is
not material. RP2 at 17, lines 6-8; RP2 at 18, lines 18-25, and at 19, line 1.
In Subsections D and E of this Argument (Infra, this briefat 20-32) POW and
OWOC will explain why this fact is material. Because this fact is undisputed

13



and material, the trial court abused its discretion by not including this
admitted fact in its Findings of Fact. Abuse of discretion occurs when a trial

court makes a decision for untenable reasons. State ex rel. Carroll v. Junker,

79 Wn.2d 12, 26, 482 P.2d 775 (1971).

This Court need not reach the issue of abuse of discretion by the trial
court, because this Court can make its own findings based on the undisputed
facts and admissions in the record. Supra, this brief at 12-14.

B. Issue 1: A Decree Should Be Issued, Pursuant to RCW

35.17.290, Ordering an Election To Be Held in the City of
Port Angeles on the Protect OQur Waters Initiative

Ordinance and the Our Water-Our Choice Initiative
Ordinance

In their Petition Pursuant to RCW 35.17.290, POW and OWOC
request a court-issued decree ordering an election to be held in the City for
the purpose of voting upon the proposed POW and OWOC initiative
ordinances. ACP at 187-88, Paragraph 8.11. POW and OWOC include
taxpayers of the City. Supra, this brief at 8. Port Angeles is a noncharter
Code city. Supra, this brief at 5.

Initiative powers are exercised in a noncharter Code city pursuant to
RCW 35A.11.100 “in the manner set forth for the commission form of
government in RCW 35.17.240 through 35.17.360" with exceptions in RCW
35A.11.090 not herein relevant and with a reduced number of voter
signatures required.

Except as provided in RCW 35A.11.090, and except that
the number of registered voters needed to sign a petition
for initiative or referendum shall be fifteen percent of the
total number of names of persons listed as registered
voters within the city on the day of the last preceding city
general election, the powers of initiative and referendum

in noncharter code cities shall be exercised in the manner
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set forth for the commission form of government in RCW
35.17.240 through 35.17.360, as now or hereafter
amended.

RCW 35A.11.100.
RCW 35.17.290 provides that if the City:
refuses either to pass an initiative ordinance or order an
election thereon, any taxpayer may commence an action in
the superior court against the city and procure a decree
ordering an election to be held in the city for the purpose
of voting upon the proposed ordinance if the court finds
the petition to be sufficient.
RCW 35.17.290. The County Auditor found the initiative petitions to be
sufficient. Supra, this brief at 7-8. To date the City has refused to pass the
POW and OWOC initiative ordinances and refused to order an election
thereon.®
The trial court dismissed the POW and OWOC Petition Pursuant to
RCW 35.17.290 because it ruled that the proposed initiatives are invalid.
Judgment at 10, Paragraph 5.2 (ACP at 34). The trial court ruled that the
proposed initiatives are invalid because it found that the initiative ordinances
exceeded the scope of the local initiative power. Judgment at 10, Paragraph
5.1 (ACP at 34). However, as will be shown in the next subsections of this

brief, the trial court erred when it found the proposed initiative ordinances

exceeded the local initiative power. Because the proposed initiatives are

®  Initially, the City refused to comply with the statutory requirement to
submit the POW and OWOC initiative petitions to the County Auditor for a
determination of sufficiency. Supra, this brief at 4. In a Stipulation and
Order filed on September 26,2006, POW and OWOC agreed that the County
would not have any further legal obligations regarding the POW and OWOC
initiative petitions until the trial court ruled, in exchange for the City’s
agreement to submit the initiative petitions to the County Auditor.
Stipulation and Order at 2, Paragraphs 8-9 (ACP at 146). The trial court
ruled on January 19, 2007. ACP at 34.
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valid, the trial court erred when if failed to order the City to act to place the
initiative ordinances on the ballot.

POW and OWOC request that this Court enter a decree ordering the

City to act to place the initiative ordinances on the ballot after this Court has

ruled that, for pre-election review, these initiatives are not beyond the scope

of the local initiative power. Alternately, POW and OWOC request that this

Court rule that these initiatives are not beyond the scope of the local initiative

power and remand the case to the trial court for issuance of a decree
consistent with this Court’s ruling.

C. Issue 2: In Pre-election Review the Court Limits Review

to the “Fundamental and Overriding Purpose” of a Local

Initiative in the Same Manner That It Does For a
Statewide Initiative

Conclusionsof Law 4.1,4.1.1,4.1.2,and 4.1.3 are erroneous because
they do not limit substantive pre-election review to the “fundamental and
overriding purpose” of the local initiative. Conclusions of Law 4.1, 4.1.1,
4.1.2, and 4.1.3 are in the Judgment at 7-8 (ACP at 31-32).

It has been a longstanding rule of our jurisprudence that we
refrain from inquiring into the validity of a proposed law,
including an initiative or referendum, before it has been
enacted. Seattle Bldg. & Constr. Trades Coun. v. City of
Seattle, 94 Wn.2d 740, 745, 620 P.2d 82 (1980) . . . We
have recognized two narrow exceptions to this general rule
against preelection review. The availability of these
exceptions depends upon the type of review sought.

Coppernoll v. Reed (Coppernoll), 155 Wn.2d 290,297, 119 P.3d 318 (2005).

Coppernoll involves a challenge to a statewide initiative. Coppernoll at 292-
93. But the citation relied upon in Coppernoll is from a challenge to a local

Initiative.
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It is the general policy of this court to refrain from
inquiring into the validity of a proposed law, including an
initiative or referendum, before it has been enacted.
Courts offer a number of reasons for this rule, among them
that the courts should not interfere in the electoral and
legislative processes, and that the courts should not render
advisory opinions. However, the courts will take
cognizance of certain objections to an initiative measure,
and one of these is that the proposed law is beyond the
scope of the initiative power.

Seattle Bldg. & Constr. Trades Coun. v. City of Seattle (Seattle), 94 Wn.2d

740, 745-46, 620 P.2d 82 (1980) (citations omitted).”

Coppernoll continued to identify the “two narrow exceptions” where
pre-election review is allowed. The first is a challenge that “the procedural
requirements for placing the measure on the ballot have not been met” and
the second is that “the subject matter is not proper for direct legislation.”
Coppernoll at 297. Only this second narrow exception is relevant in the
instant case.

Coppernoll is careful to distinguish between an allowed challenge that
the subject matter is not proper for direct legislation, and a substantive

invalidity challenge that is disallowed by the Coppernoll and Seattle Courts

because these Courts refrain from inquiring into the validity of a proposed

law, including an initiative before it has been enacted. See Coppernoll at

°  The Seattle Court found that Seattle could not consider an initiative
ordinance that sought local control over a limited access state highway when
state law did not allow local control over such highways. This precedent was
followed in Philadelphia II v. Gregoire (“Philadelphia II”*), 128 Wn.2d 707,
719, 911 P.2d 389 (1996) in determining that a state initiative could not
exercise authority that goes beyond the jurisdiction of the state. But in both
Seattle and Philadelphia II, these Courts were clear that generally courts do
not “rule on the validity of an initiative before its adoption by the people” so
as “not to interfere in the electoral process or give advisory opinions.”
Philadelphia II at 719; Seattle at 745-46. These Courts do not consider
“substantive invalidity” in pre-election review. Coppernoll at 297-306.
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297; see also Seattle Bldg. & Constr. Trades Coun. at 745-46 (supra, this

brief at 16-17). The Coppernoll Court explains that when a court reviews
whether the initiative is within the jurisdiction’s power to enact, it looks only
to the “fundamental and overriding purpose” of the initiative rather than to

mere incidentals to the overriding purpose.

In Philadelphia II, we used a two part test to determine
whether the initiative exceeded the legislative power.
“{I}n order to be a valid initiative, {an initiative} must be
legislative in nature and enact a law that is within the
[jurisdiction’s] power to enact.” . . . . We looked at the
“fundamental and overriding purpose” of the initiative,
rather than mere “incidental {s}” to the overriding purpose.

In adherence to our prior decisions, we therefore restrict
analysis of [the initiative] to determining if its
“fundamental and overriding purpose” is within the
[jurisdiction’s] power to enact.

Coppernoll at 302-03 (punctuation except for [ | in original). For a city
initiative, a successful review that the initiative is within the jurisdiction’s
power to enact includes a determination that the power exercised was granted

to the city as a corporate entity.

To determine whether a city ordinance is subject to the
initiative power, the court must determine whether the measure
is a legislative or administrative act and whether the power
exercised in the initiative was granted to the city as a corporate
entity or exclusively to the legislative authority of the city.

City of Seattle v. Yes for Seattle, 122 Wn. App. 382,387,93 P.3d 176 (2004)

citing to Lince v. City of Bremerton, 25 Wn. App. 309, 311, 607 P.2d 329
(1980).
A challenge that the subject matter is not proper for direct legislation

is also referred to as a challenge that the initiative is beyond the scope of the

initiative power.
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As we recently affirmed in Coppernoll v. Reed, 155 Wn.2d
290, 299, 119 P.3d 318 (2005), preelection challenges
regarding the scope of the initiative power address the
fundamental question of whether the subject matter of the
measure was “proper for direct legislation.”

City of Sequim v. Malkasian, 157 Wn.2d 251, 255, 138 P.3d 943 (2006).

Where the subject matter of an initiative is beyond the
scope of the initiative power, it is not “proper for direct
legislation.”

Id. at 260.

In conclusion, to determine if an initiative is beyond the scope of the
initiative power, this Court should apply the two part test from Philadelphia
1I (Philadelphia II v. Gregoire, 128 Wn.2d 707, 719, 911 P.2d 389 (1996)).

This two part test came from the Seattle Court’s analysis of a local initiative.

Not only must the proposed initiative be legislative in
nature, but it must be within the authority of the
jurisdiction passing the measure. Seattle Bldg. & Constr.
Trades Council, 94 Wn.2d at 747.

Philadelphia Il at 719; see Coppernoll at 302. To determine if a city initiative
1s “within the authority of the jurisdiction passing the measure” this Court
should only review the “fundamental and overriding purpose” of the initiative
to determine if this purpose is within the legislative authority granted to the
city as a corporate entity. Supra, this brief at 16-18. This Court should not
review mere incidentals in the proposed ordinance. Id.

Therefore in resolving this issue, this Court should rule that in pre-
election review, to determine whether a proposed legislative initiative for a
city is within the authority granted to the city as a corporate entity, this Court

will limit its subject matter review to the “fundamental and overriding
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purpose” of the local initiative in the same manner that it does for a statewide
initiative.

D. Issue 3: The Subject Matter in the POW and OWOC
Initiative Ordinances Is Proper for Direct Legislation and
Not Bevond the Scope of the Local Initiative Power

The final issue in this case is whether the subject matter in the POW
and OWOC initiative ordinances is proper for direct legislation and not
beyond the scope of the local initiative power. As discussed in the previous
subsection, this Court should limit its subject matter review to the
“fundamental and overriding purpose” of the City initiatives. When
reviewing the “fundamental and overriding purpose” of a non-charter Code
city initiative, this Court should determine that the initiative is not beyond the
scope of the initiative power if:

1) The fundamental and overriding purpose of the initiative is legislative
and not administrative;

2) The fundamental and overriding purpose of the ordinance is within
the legislative authority granted to the city as a corporate entity.

Supra, this briefat 16-20. The trial court erred in its Conclusions of Law and

Judgment because it did not limit its review to the fundamental and

overriding purpose of the proposed initiative ordinances.
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1. The fundamental and overriding purpose of the
proposed ordinances is to prohibit pollution of the
water supplies of all public water systems in the
City and to protect health and safety

The fundamental and overriding purpose of the POW proposed
ordinance (ACP at 178 - Appendix C herein) is to prohibit pollution of all
public water systems serving the City and to protect health and safety by only
allowing medication to be added to the supply water of any public water
system when certain criteria related to health, safety, and water purity are
met. The fundamental and overriding purpose of the OWOC proposed
ordinance (ACP at 172 - Appendix D herein) is to prohibit pollution of all
public water systems serving the City and to protect health and safety by
prohibiting medications from being added to the supply water of any of those
public water systems. Neither proposed ordinance regulates additives
intended to make water safe and potable. ACP at 172, Section 3; ACP at
178, Section 3(C).

The POW proposed ordinance is titled the “Water Additives Safety
Act.” ACP 178. The Water Additives Safety Act addresses all substances
used to medicate citizens. This proposed ordinance applies to all of the many
public water systems serving the City and not just to the City’s municipal
water supply. The intent of the Water Additives Safety Act is to require any
substances which are added to any public water supply with the intention of
treating people, not the water, to meet existing health-based standards which

protect the entire population, including infants, the infirm and the elderly over

their lifetime. Id., Section 1.
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The Water Additives Safety Act prohibits adding substances intended
to treat people, to any public water supply serving the City without approval
by the FDA' for the substance being safe and effective. Id., Section (3)(A).

A person or entity shall not add any substance to a public drinking

water supply with the intent to treat or affect the physical or

mental functions of the body of any person or which is intended to

act as a medication for humans unless the manufacturer, producer,

or supplier provides proof that the substance is specifically

approved by the United States Food and Drug Administration

(“FDA”) for safety and effectiveness with a margin of safety that

is protective against all adverse health and cosmetic effects at all

dosage ranges consistent with unrestricted human water

consumption.
Id. This proposed ordinance does not put any requirements on the FDA, but
rather prohibits the use of medication being delivered in any public water
supply serving the City unless the FDA has given approval. The consequence
of FDA not addressing the issue is that the medication may not be added to
the water in any of the public water supplies serving the City.

A medicating substance may not be pure and may contain
contaminants. The proposed ordinance also regulates the amount of
contaminants that may be added to the water during the process of adding an
approved medicating substance. Id., Sections 2 and 3. Again the result of not
being able to meet the contaminant restrictions would prohibit that particular
formulation of that approved medicating substance from being added to any
public water supply serving the City. Violations of the proposed ordinance

are punishable as a gross misdemeanor. Id., Section 4. The proposed

ordinance clarifies that the City’s municipal water supply is not exempt from

"9 United States Food and Drug Administration.
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the general requirements of the ordinance. Id., Section 5. The Water
Additives Safety Act includes a severance clause. Id., Section 6.

The OWOC proposed ordinance is titled the “Medical Independence
Act.” ACP 172 (Appendix D herein). The Medical Independence Act also
addresses all substances used to medicate citizens. This proposed ordinance
also applies to all of the many public water systems serving the City and not
just to the City’s municipal water supply.

Section 1 of the Medical Independence Act declares the intent of the
proposed ordinance: “The citizens of Port Angeles now declare that public
water supplies should not be used to medicate citizens.” ACP 172, Section
1. While the background in this section documents as an example that the
City has introduced medication into the public water supply operated by the
City, the clear intent of the proposed ordinance is to ban medications from all
public water supplies that serve people in the City. Id. The proposed
ordinance makes it unlawful to use any of the several public water systems
serving the city to medicate citizens. Id., Section 2. The proposed ordinance
makes it clear that it is not unlawful to add chemicals to make water safe and
potable in any public water system serving the city. Id., Section 3. The
proposed ordinance clarifies that the City’s municipal water supply is not
exempt from the general requirements of the ordinance. Id., Section 5.
Finally the ordinance includes a severance clause. Id., Section 6.

2. The proposed ordinances are legislative and not
administrative

Initiative and referendum extend only to matters that are legislative

in character. Citizens v. Spokane, 99 Wn.2d 339, 347, 662 P.2d 845 (1983).

23




Several criteria have been suggested for determining whether
an act is legislative or administrative. One such is whether the
subject is of a permanent and general character (legislative) or
of temporary and special character (administrative). We believe
a preferable standard, at least for this case, to be whether the
proposition is one to make new law or declare a new policy, or
merely to carry out and execute law or policy already in
existence.

Ballasiotes v. Gardner, 97 Wn.2d 191, 196, 642 P.2d 397 (1982). Orina

restatement:

Actions relating to subjects of a permanent and general
character are usually regarded as legislative, and those
providing for subjects of a temporary and special character are
regarded as administrative. . . .

The test of what is a legislative and what is an administrative
proposition, with respect to the initiative or referendum, has
further been said to be whether the proposition is one to make
new law or to execute law already in existence. The power to
be exercised is legislative in its nature if it prescribes a new
policy or plan; whereas, it is administrative in its nature if it

merely pursues a plan already adopted by the legislative body
itself, or some power superior to it.

The trial court erred when it found that the proposed initiatives are
administrative. See Judgment at 8, Conclusion of Law 4.2 (ACP at 32). The
ordinances establish new law for the‘City for the purpose of regulating the
purity of the water supply for all public water systems serving the City.
There currently is no City ordinance that regulates the purity of all public
water systems in the City. The proposed ordinances set new policy for water
purity in the City and establish new regulations to enforce the new policy.
The proposed ordinances create permanent laws. These laws are general in
nature because they create water supply purity standards for all public water

systems in the City.
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In Citizens v. Spokane (“Citizens”), 99 Wn. 2d 339, 662 P.2d 845

(1983), Spokane had established a business tax on utility companies. When
Spokane decided to establish a business tax on all business, the Citizens
Court ruled, “Common sense compels the conclusion that a tax on ‘all’
business is a new policy” and therefore a legislative decision. Citizens at
348. In the instant case, new local water purity standards that apply to all
public water systems that serve the City is a new policy and a new law.
Because these new ordinances are also permanent and general in character,
they should be found to be legislative actions that are appropriate for
initiative.

The trial court concluded that the proposed ordinances are
administrative because they regulate the operation of the City’s municipal
water system. Judgment at 8, Conclusion of Law 4.2. The trial court errs
because the fundamental and overriding purpose of the ordinances is to
regulate all public water systems that serve people in the City. The fact that
City’s water system will have to comply with these general regulations does
not make the regulations administrative. The adoption of a new
comprehensive land use plan and implementing zoning regulations is a

legislative decision. Leonard v. Bothell, 87 Wn.2d 847, 850, 557 P.2d 1306

(1976). The fact that the City’s water system will have to comply with these

new land use regulations does not make the decision to adopt the

comprehensive plan and implementing regulations an administrative act.
Generally, the proposed initiative ordinances create a new plan to

establish local water purity standards for all public water systems in the City
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including but not limited to the City’s municipal water system. These
proposed initiative ordinances are legislative enactments.
3. The authority to set citywide water purity
standards is a power granted to the corporate city
and therefor is suitable for initiative

It is well-settled that powers must be granted to the city as a corporate

entity in order for those powers to be subject to initiative. City of Sequim v.

Malkasian, 157 Wn.2d 251, 261-62, 138 P.3d 943 (2006). If powers are
granted exclusively to the “legislative body” of a city and if it is necessary for
the city to conduct complicated proceedings in order to satisfy the intent of
the Legislature, then these powers are not subject to initiative. Id.

The authority to set citywide water purity standards is a power granted
to corporate Code cities.

The City of Port Angeles is a Code city operating under Title 35A
RCW. Judgment at 4, Finding of Fact 3.3 (ACP at 28). Title 35A RCW
provides that the corporate city has the following power:

Every code city may exercise the powers authorized . . .

(6) exercise control over water pollution as provided in chapter
35.88 RCW.

RCW 35A.70.070 (emphasis supplied) (copy of relevant laws provided in
Appendix F herein). Chapter 35.88 RCW explicitly provides that the
corporate city may regulate the purity of water supplied to the city:

Every city and town may by ordinance prescribe what acts
shall constitute offenses against the purity of its water supply.
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RCW 35.88.020 (emphasis supplied).'" "2

This regulatory power given to the corporate city by Chapter 35.88
RCW regulates all public water systems that serve or will serve the city.
RCW 35.88.010 (“protecting . . . the sources of supply from which the cities
and towns or the companies or individuals furnishing water to the inhabitants

thereof obtain their supply of water, or store or conduct it”)."

""" The Water Additives Safety Act explicitly declares that this proposed
ordinance is adopted pursuant to RCW 35A.70.070(6) and RCW 35.88.020
as well as under the general police power of the City granted to the corporate
city by Article XI, Section 11 of the State Constitution (“Any county, city,
town or township may make and enforce within its limits all such local
police, sanitary and other regulations as are not in conflict with general
laws™). ACP at 178, Third Whereas Clause. The Medical Independence Act
is authorized by the same authorities.

12 RCW 35.88.020 as amended to remove gender references by ESB
5063 (effective 7/22/07) provides in full: Every city and town may by
ordinance prescribe what acts shall constitute offenses against the purity of
its water supply and the punishment or penalties therefor and enforce them.
The mayor of each city and town may appoint special police officers, with
such compensation as the city or town may fix, who shall, after taking oath,
have the powers of constables, and who may arrest with or without warrant
any person committing, within the territory over which any city or town is
given jurisdiction by this chapter, any offense declared by law or by
ordinance, against the purity of the water supply, or which violate any rule or
regulation lawfully promulgated by the state board of health for the protection
of the purity of such water supply. Every special police officer whose
appointment is authorized herein may take any person arrested for any such
offense or violation before any court having jurisdiction thereof to be
proceeded with according to law. Every such special police officer shall,
when on duty wear in plain view a badge or shield bearing the words "special
police" and the name of the city or town by which he or she has been

appointed.

B RCW 35.88.010 states in full: For the purpose of protecting the water
furnished to the inhabitants of cities and towns from pollution, cities and
towns are given jurisdiction over all property occupied by the works,
reservoirs, systems, springs, branches and pipes, by means of which, and of
all the lakes, rivers, springs, streams, creeks, or tributaries constituting the
sources of supply from which the cities and towns or the companies or
individuals furnishing water to the inhabitants thereof obtain their supply of
water, or store or conduct it, and over all property acquired for any of the
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RCW 70.142.010 authorizes the State Board of Health to “adopt by
rule a maximum contaminant level for water provided to consumers' taps.”
However, this only establishes a maximum contaminant level. While it may
prevent a city from accepting higher contaminant levels, it does not prevent
acity from setting lower, stricter, contaminate levels for water supplied inside
the city. RCW 35.88.020 explicitly provides for enforcement “for any
offense declared by law or by ordinance, against the purity of the water
supply, or which violate any rule or regulation lawfully promulgated by the
state board of health for the protection of the purity of such water supply.”
Supra, this brief at 27, Note 12.

Chapters 70.142 RCW and 35.88 RCW should be harmonized to give
effect to both statutes. State v. Smalls, 99 Wn.2d 7535, 765, 665 P.2d 384

(1983) (“statutes should be harmonized whenever possible, and an
interpretation which gives effect to both provisions is the preferred
interpretation”).
This Court should find that the State Board of Health is authorized by
RCW 70.142.010 (Appendix F herein) to promulgate statewide water purity
rules that set maximum contamination levels but that a city is authorized by
RCW 35.88.020 to adopt a stricter local water purity ordinance.
Because local regulation of the purity of public water supplies is

within the City’s corporate power and because the proposed ordinances are

foregoing works or purposes or for the preservation and protection of the
purity of the water supply, and over all property within the areas draining into
the lakes, rivers, springs, streams, creeks, or tributaries constituting the
sources of supply whether they or any of them are within the city or town
limits or outside.
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legislative, the two initiative ordinances are within the scope of the initiative
power.

The trial court erroneously relied on RCW 35A.11.020 which gives
the legislative body of the City the right to operate a municipal water system.
The trial court erred because the initiative ordinances do not seek to operate
the municipal water system but instead seek to pass general regulations under
the authority of Chapter 35.88 RCW and under the police power authority in
Article X1, Section 11 of the Washington Constitution, to control water purity
for all public water systems in the City. The City is free to operate its
municipal water system in any manner that is consistent with the general laws
of the city, state and federal governments.

4. The fundamental and overriding purpose of the
initiative ordinances is within the authority of the
City as a corporate entity

The analysis in the previous subsections demonstrates that the
fundamental and overriding purpose of the initiative ordinances is legislative
and it is within the authority of the City as a corporate entity. Supra, this
brief at 20-29. Based on this analysis, this Court should find that the
proposed initiative ordinances are not beyond the scope of the local initiative
power. The trial court errs in its Conclusions of Law 4.4, 4.5, 4.6, and 4.7.
See Judgment at 8-10 (ACP 32-34).

The trial court erred in adopting Conclusion of Law 4.4 because the
trial court erroneously characterizes the purpose of the initiative ordinances
as seeking to direct the operation of the City’s municipal water system instead
of seeking to establish stricter water purity standards for all public water

systems that supply water to people in the City. Supra, this brief at 20-26.
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Conclusion of Law 4.4 is also in error because it claims non-existent conflict
with federally mandated and state administered regulation of public drinking
water. See ACP at 32-33. The trial court erroneously reaches this conclusion
because it did not seek to harmonize Chapter 70.142 RCW with Chapter
35.88 RCW. Supra, this brief at 28. The trial court errs when it concludes
in Conclusion of Law 4.4 that the state preempted the field for setting
maximum permissible concentrations for additives to drinking water.'* See
ACP at 33. This conclusion, as well, is based on the trial court’s failure to
harmonize Chapter 70.142 RCW with Chapter 35.88 RCW. Supra, this brief
at 28.

The trial court errs in Conclusion of Law 4.5 for two reasons. See
ACP at 33. First, the trial court exceeds the scope of pre-election review
when it rules on “mere incidentals to the overriding purpose” of the Water
Additives Safety Act. Supra, this brief at 17-19. Second, the proposed
ordinance does not put any requirements on the FDA. Supra, this briefat 22.

The trial court errs in Conclusion of Law 4.6. See ACP at 33. First,
while the City does not have authority to regulate public drinking water in a
manner inconsistent with controlling state and federal regulation, the

fundamental and overriding purpose of the ordinance is not inconsistent with

' Preemption occurs when the legislature either expressly or by
necessary implication states its intention to preempt the field, or when a state
statute and local ordinance are in such direct conflict they cannot be
reconciled. Margola Associates v. Seattle, 121 Wn.2d 625, 652, 854 P.2d 23
(1993). Preemption has not occurred. Chapter 70.142 RCW gives certain
rights to the State Board of Health but does not take the existing rights away
from cities to pass stricter water purity standards.
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controlling state and federal regulations.'> Supra, this brief at 28-30. Second,
the trial court exceeds the scope of pre-election review when it rules on
“mere incidentals to the overriding purpose” of the Medical Independence
Act. Supra, this brief at 17-19.
The trial court errs in Conclusion of Law 4.7 for two reasons. See

ACP at 33-34. First, the property right issue is a mere incidental to the
overriding purpose of the Medical Independence Act and so the trial court has
exceeded the scope of pre-election review. Supra, this brief at 17-19.
Second, the language of the Medical Independence Act does not establish a
new property right. The challenged sentence states:

The citizens herewith determine that access to a public

water supply constitutes a property right shared by all users

of that water supply.
ACP at 172, Section 1. This sentence should be interpreted that if a person
is a legal user of a public water supply, they have a right to some access to
that water supply. It is hard to imagine how a person could be a legal user of
a water supply without having any access to that water supply. This sentence
does not establish a new property right but expresses a common sense idea.

Nevertheless, for the first reason given, this issue is beyond the scope of pre-

election review.

5 RCW70.142.010(2) provides, “State and local standards for chemical
contaminants may be more strict than the federal standards.”
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E. POW and OWOC Request That This Court Make Its
Own Finding of Fact That There Are Multiple Public
Water Systems Serving People in the City

It is an undisputed fact that there are multiple public water systems
serving people in the City. Supra, this brief at 10-14. This undisputed fact
is material to the instant case. The proposed initiative ordinances set water
purity standards for all public water systems that are now serving the City or
that will serve the City in the future. ACP at 172 and 178. POW and OWOC
request a finding that there are multiple water systems serving the City.
Supra, this brief at 13-14.

F. POW and OWOC Request Costs If They Prevail on
Appeal

POW and OWOC request costs pursuant to RCW 4.84.010 if they

prevail on appeal.
VI. CONCLUSION

POW and OWOC have demonstrated that in pre-election review that
an initiative should be found within the scope of the local initiative power
when the fundamental and overriding purpose of the initiative is legislative
and when this fundamental and overriding purpose is within the legislative
authority granted to the City as a corporate entity. Supra, this brief at 16-20.
POW and OWOC have further demonstrated that the proposed initiative
ordinances meet this standard. It is requested that this Court find that the
proposed ordinances are within the scope of the initiative power.

When the proposed ordinances are found within the scope of the
initiative power, POW and OWOC request that this Court cause the City to

act to place the initiative ordinances on the ballot so that the people of Port
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Angeles can exercise their corporate right to set stricter controls on water
purity for all of the public water systems that serve people in the City now or
in the future. As it states in the fourth Whereas clause in the Water Additives
Safety Act (ACP at 178),

[T]he citizens of Port Angeles, taking great pride in the

pristine water of this area, desire to enact the following

ordinance to ensure the healthfulness and aesthetic

qualities of its water for all of its citizens.
POW and OWOC request that this Court recognize the citizens’ right to vote
on these initiatives.

Dated this 21* day of June, 2007.
Respectfully submitted,

GERALD S}EEL PE

By: /4 J

/ Gegrald B. Steel
/" WSBA No. 31084
! /Attomeys for POW and OWOC
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CITY OF PORT ANGELES,
Plaintiff,
V.

OUR WATER-OUR CHOICE, and
PROTECT OUR WATERS,

Defendants,
V.

WASHINGTON DENTAL SERVICE
FOUNDATION, LLC,

A Party i Interest,

OUR WATER-OUR CHOICE, and
PROTECT OUR WATERS,

Plaintiffs/Petitioners,
V.
PORT ANGELES CITY CLERK, CITY OF
PORT ANGELES, and WASHINGTON
DENTAL SERVICE FOUNDATION, LLC,

Defendants/Respondents

JUDGMENT - |

075763 0

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND

ORIGINAL

The Honorable M. Karlynn Haberly
- Kitsap County Superior Courl
Tral Date: Monday, December 11, 2006. 9:00 a.m.

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR CLALTLAM COUNTY

No. 06-2-00828-9

(Having been consolidated with
No. 06-2-00823-8)

FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND JUDGMENT

FOSTER PEPPER PLLC

1111 THIRD A VENUF, SUTTE 3400
STEATTLE, WASHINGTON 98101-3299
PHONE (206) 447-3400 Fax (206) 447-9700
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L. JUDGMENT SUMMARY

PREVAILING PARTIES:

ATTORNEYS FOR
PREVAILING PARTIES

NON-PREVAILING PARTIES

ATTORNEY FOR
NON-PREVAILING PARTIES

SYNOPSIS OF JUDGMENT:

AMOUNT OF MONETARY
JUDGMENT

ATTORNEYS’ FEES AND COSTS

JUDGMENT -2

50757162 2

City of Port Angeles
Washington Dental Service Foundation, [LLC

William E. Bloor, City Attorney
321 East Fifth Street/PO Box 1150
Port Angeles WA 98362-0217

For City of Port Angeles

Foster Pepper PLLC by Roger A. Pearce and

P. Stephen Dilulio

1111 Third Avenue, Suite 3400

Seattle WA 98101-3299

FFor Washington Dental Service Foundation, LL.C

QOur Water — Our Choice
Protect Our Waters

Gerald Steel, PE
7303 Young Road NW
Olympia WA 68502

Declaratory Judgment GRANTED in favor of
Prevailing Parties that the initiatives entitled
Medical Independence Act and Water Additives
Safety Act are beyond the scope of the local
initiative power of the City of Port Angeles, and
that the City has no duty to place said initiatives on
the ballot;

Writ of Mandamus sought by Non-Prevailing
Parties 1s DENIED;

Complait for Writ of Mandamus and Petition
Pursuant to RCW 35.17.290 brought by Non-
Prevailing Parties is DISMISSED with prejudice.
$0.00 (Not Applicable)

$0.00 (Not Requested by Prevailing Parties)
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FINDINGS OF FACT, CONCLUSIONS OF LAW, AND FOSTER PEPPER PLLC
1311 THIRD AVENUE, SUITE 3400

SEATTLE, WASHINGTON 98101-3299
PHONE (206) 447-4400 FAX (206) 447-9700
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2. INTRODUCTION

2.1 Consolidated Cases. This case consists of two consolidated actions mvolving

initiative petitions filed by political action commitices Our Water - Our Choice and Protect Our
Waters with the City Clerk of the City of Port Angeles. The City of Port Angeles filed a
Complaint For Declaratory Judgment under Clallam County Cause No. 06-2-00823-8. in which
the City requested a declaration that the initiatives are beyond the scope of the initiative power
for noncharter Code cities such as the City of Port Angeles. Protect Our Waters and Our Water —
Our Choice filed a Complaint For Writ Of Mandamus and Petition Pursuant to RCW 35.17.200
and also filed a Verified Application For Peremptory Writ Of Mandamus To The Port Angeles
City Clerk And Request For Further Relief (“Verified Application”) under Clallam County
Cause No. 06-2-00828-9, in which the political action committees requested the Court to find the
initiative petitions legally sufficient and to order the City to hold an ¢lection for the purpose of
voting on the ordinances proposed in the initiatives. The Court consolidated the two actions
(Cause Nos. 06-2-00823-8 and 06-2-00828-9) for all purposes under the later-filed cause number

(Cause No. 06-2-00828-9).

22 Hearing On The Merits. At the hearing on the merits on December 11, 2006, the

City was represented by William E. Bloor, City Attorney for the City of Port Angeles, Our Water
— Qur Choice and Protect Our Waters were represented by Gerald Steel, P.E., attorney at law,
and the Washington Dental Service Foundation was represented by Roger A. Pearce and Foster
Pepper PLLC. After its review of the evidence submitted in the form of declarations by the
parties, the briefing of the parties, the arguments of counsel at the hearing on the merits, and the
pleadings and papers in the court record, the Court entered its oral ruling on December 11, 2006,
and now enters the following:
3. FINDINGS OF FACT
3.1.  In September 2006 shortly after the two actions were filed, the parties entered into

a Stipulation and Order (1) Consolidating Actions. (2) Permitting Intervention, (3) Forwarding

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND FOSTER PEPPER PLLC
1 2 N TH VENUE, SUTTE 3¢
JUDGMENT -3 s;,:;}rw, x:s?n:c"‘rjorxstasloi‘?zﬂ?w

PHONE (206} 447-4400 Fax {206) 447-9700
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Initiative Petitions to County Auditor, and (4) Setting Hearing Schedule and Trial Date
(“Stipulation and Order™). In the Stipulation and Order, the Court consolidated the two actions
for all purposes; joined Washington State Dental Scivice Foundation as a party defendant,
ordered that the City had no further legal obligations with respect to the initiative petitions (the
City had stipulated to forward the petitions to the County Auditor for determination of
sufficiency) pending the final order of this Court in the consolidated cases, ordered that the
parties would follow an agreed-upon briefing schedule, and agreed to schedule a hearing on the
merits as soon as possible after November 27, 2006.

3.2, Procedurally, each of the parties submitted opening, response and reply briefs
accompanied by declarations and exhibits. The Stipulation and Order contemplated a hearing on

the merits, which was scheduled for December 11, 2006, and a final order. Accordingly, the

Court treats the hearing as a trial on undisputed facts. Even though the pagties did got submi
" set of stipulated facts, the following relevant facts were undisputed and, i N

undisputed facts,bel-ow/ the initiative petitions filed by Our Water-Our Choice and Protect Our
Waters (attached to those parties’ Verified Application For Peremptory Writ), and the
Agreement Regarding Gift of Fluoridation Syst\em (attached to the Ciity’s Complaint For
Declaratory Judgment), the Court m final judgment herein.

3.3, The City of Port Angeles (the “City™) is a Code city operating under RCW Title
35A. Pursuant to the authority in Title 35A, the City owns and operates a drinking water utifity.
RCW 35.11.020.

3.4.  Our Water ~ Our Choice (“OWOC”) is a political action committee registered
with the Washington Public Disclosure Commission, listing an address of 1114 E. 4™ Street, Port
Angeles WA 98362. Lynn Warber is listed as “campaign chair” of OWOC. Lynn Warber is a

registered voter and taxpayer of the City, and is the person who filed the proposed Medical

Independence Act with the Port Angeles City Clerk.

FINDINGS OF FACT, CONCLUSIONS OF LAW. AND FOSTER PEPPER PLI.C
- . 1 THIRD AVENUE, 8§ -
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3.5 Protect Our Waters (“POW?) is a political action committee registered with the
Washington Public Disclosure Commission, listing an address of 1923 W. 6™ Street. Port
Angeles, WA 98362, Ann Mathewson is listed as treasurer of POW. Ann Mathewson is a
registered voter and taxpayer of the City, and is the person who filed the proposed Water
Additives Safety Act with the Port Angeles City Clerk. )

36. Washington Dental Service Foundation, LLC, (“WDSF”) is au-assentrs party to
these actions. WDSF has a contract interest that relates to the subject matter of the actions. The

contract is between the City and WDSF and is titled Agreement Regarding Gift of Fluoridation

System (the “Agreement”).

the-question afwhether-to-fiuoridare the Tity S aTMKIME Warer supphy—Ad-least 45-people gave
st ' - - mrel. On February 18,
2003, the City Council passed a motion to approve fluoridation of the City's water supply.
3.8, Subsequently, on March 1, 2005, the City Council approved, by motion, a

contract between the City and WDSF — the Agreement. Under the Agreement, WDSF agreed to

" pay for the design, construction and installation of a fluoridation system and then transfer the

system to the City. For its part, the City agreed that it would fluoridate the Port Angeles’ public
water supply for a continuous ten (10) year period. In the event the City fails to meet its
obligations under the Agreement, the City is to repay up to four hundred thirty-three tlicusaind
($433,000) to WDSF for the costs of design, construction, and installation of the fluoridation
system and could be liable for other expenses.

3.9.  WDSF delivered the fluoridation system to the City on May 18, 2006, and the
City is currently using the system to fluoridate the City’s public water supply.

3.10.  On September § and September 12, 2006, OWOC and Lynn Warber filed
initiative petitions to have the City Council enact an ordinance or in the alternative have the city

residents vote on the “Medical Independence Act.” On September 8 and September 11, 2006,

FINDINGS OF FACT, CONCLUSIONS OF LAW_, AND FOSTER PEPPER PLLC
- - 11 THIRD A VENUE, SUITE 3400
JUDGMENT - 5 S;:TTLE, WASHINGTON 98)0:—3299

PHONE {206} 447-4400 FAX (206) 447-9700
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POW and Ann Mathewson filed initiative petitions to have the City Council enact an ordinance
or in the altcrnative have the city residents vote on the “Water Additives Safety Act.”

3.11. Following the filing of the initiative petitions, on September 13, 2006, the City
Council conducted a public meeting to consider the action to be taken. The procedure set out in
the state statutes is that the City will deliver the petitions to the County Auditor to verify
signatures. Then, RCW 35A.11.110 and 35.17.260 provide that in the event the Clallam County
Auditor certifies that an initiative petition has received the requisite number of valid signatures.
the City Clerk will transmit the initiative to the City Council for introduction. The Council may
either: (1) adopt the initiative as an ordinance, or (2) reject it and order it to be placed on the
ballot no later than the next election.

3.12.  The City Council elected not to send the initiative petitions to the County Auditor,
but rather to ask for a declaratory judgment regarding the validity of the two initiative petitions.

3.13. On September 18, 2006, the City filed an action for a declaratory judgment under
Clallam County Superior Court Cause No. 06-2-0823-8. On September 19, 2006, the initiative
backers, POW and OWOC, filed a separate action under Clallam County Superior Court Cause
No. 06-2-00828-9 in which they sought, among other things, relief that would require the City
Clerk to deliver the initiative petitions to the County Auditor for validation of signatures.

3.14. Inthe days following the filing of the two lawsuits, the parties reached agreement
on the procedure to be followed.  The agreement was intended to facilitate the timely
presentation of the substantive issues to the Court for a ruling. The agreed Stipulation and Order
was filed in this action on September 26, 2006.

3.15. 1n 1924 the City made the decision to establish a municipal water system. In
1924 the City purchased the water system from the North Pacific Public Service Company of
Tacoma. Since then, the City has operated its municipal water system as a proprietary function
of the City. In the course of doing so, the City, administratively, has made numerous significant

and substantial changes to the system and the water supplies. These include, among others,

FINDINGS OF FACT, CONCLUSIONS OF LAW. AND FOSTER PEprER PLLC
- 1 THIRD A VENUE, SUITE 3400
JUDGNI ENT -6 SE]/Z‘?‘TLETIW:SHINZTON :8101—3299

PHONE (206) 447-4400 FAX (206) 447-3700
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changing the source of water from Ennis Creek to Morse Creek; changing the source again from
Morse Creek to the Elwha River; negotiating settlements with the EPA and Department of Social
and Health Services (now Departiment of Health (DOH)) over issues of water quality and water
treatment; modifying, and sometimes not modifying, treatment facilities; and addressing
measures (o be taken when the water supply was reclassified from “ground water” to “*ground
water under the influence of surface water.”

3.16. In summary, since 1924 the City has made numerous significant and substantial
decisions relating to its municipal water system. 1t purchased the system, and then moved major
components from time to tune. It changed primary sources of water. It has chosen to treat, and
not treat, the water for various purposes; and it has chosen among alternative means of
complying with state regulations for operating the facility.

3.17 The OWOC and POW initiative petitions signed by registered voters were
properly submitted to the City Clerk on September &, 2006. As of September 18, 2006, the City
Clerk had failed to transmit the OWOC and POW initiative petitions to the County Auditor.

3.18. Pursuant to the Stipulation And Order, on or about September 26, 2006, the City
Clerk forwarded the OWOC and POW initiative petitions to the County Auditor for a
determination of sufficiency, and on October 7, 2006, the County Auditor found the initiative
petitions to be sufficient and sent letters back to the City Clerk stating, “[t]he required number of
signatures has been met, thus allowing submission to the voters at an election to be determined.”

3.19. The City of Port Angeles is not a county and is not 125,000 or greater in
population.

4. CONCLUSIONS OF LAW

4.1.  There are three, independent tests considered by the Court to determine whether

the OWOC and POW initiatives are within the scope of the local initiative power and therefore

proper to go forward to a vote of the voters of Port Angeles.

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND FOSTER PEPPER PLLC
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4.1.1. The furst test 1s whether the subject matter of the initiatives deals with
legislative rather than administrative matters. Onlyv legislative matters are within the initiative
power.

4.1.2. The second test is whether, cven if the subject matter is legislative, the
authority to deal with that subject matter was expressly delegated to the Jegislative body of the
City rather than to the City as a corporate body. Matters expressly delegated to the local
Jegislative body are not within the local initiative power.

4.1.3. The third test is whether the subject matter of the initiative exceeds the
legislative authority of the City. Matters exceeding the local legislative authority ave likewisc
outside the local initiative power.

4.2 With respect to the first test, the Court concludes that each initiative seeks to
regulate matters that are administrative in nature, which is the operation of 2 municipal water
system, including operation and supply of water through that municipal water system.
Accordingly, the initiatives are beyond the scope of the local initiative power.

4.3, With respect to the second test, under RCW 35A.11.020, the state Legislature has
vested within the City of Port Angeles legislative body, which is the Port Angeles City Council,
the authority to operate and supply utilities. In this case, the operation of the municipal water
system utility is at issue. The Court concludes that these initiatives interfere with the City’s
operation of its public water system, and seek to regulate the operation of that municipal water
system. For this second reason, the mitiatives are beyond the scope of the local initiative power.

4.4,  The third test is whether either or both of these initiatives exceed the authority of
the City Council to enact laws. The Court concludes that both initiatives are beyond that
authority. The language of each initiative clearly seeks to direct the City’s operation of the
municipal water system and manner of supply of public water. The Medical Independence Act
seeks 1o control substances that are put into the water, which is an administrative matter for the

City. Both of the initiatives conflict with federally mandated and state administered regulation

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND FOSTER PEPPER PLLC
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of public drinking water. In particular, the state has preempted the tield for setting maximum
permissible concentrations for additives to drinking water. It is the State Board of Health that is
legislatively mandated to set standards for contaminants in drinking water based on best
available scientific information. RCW 70.142.010 - .030. Only certain local governments may
adopt stricter standards — the local health department serving counties with populations of
125,000 or greater may adopt more strict standards, again based on best scientific information.
RCW 70.142.040. Because the City is not a countv of 125,000 or greater in population, it does
not have the authority to adopt stricter standards than the State Board of Health maximum
allowable concentration standards; and because the initiatives would adopt stricter standards than
the State Board of Health standards, the ordinances proposed by the initiatives are beyond the
scope of the local initiative power.

4.5, The Water Additives Safety Act secks to impose an obligation on the United
States FDA to approve substances that are added to public drinking water systems. The City has
no authority to direct the FDA to regulate such substances. This also exceeds the authority of the

City to regulate public water systems.

4.6.  The City does not have authority to regulate public drinking water in a manner

inconsistent with the controlling state and federal regulation. Hrehedieat-independence-Act-is

oLl

Independence Act is intended to create new regulations that are, to some extent, inconsistent with

state and federal law regulating water quality and water additives. As such it is beyond the scope
of the legislative authority of the City and is invalid.

47.  The Medical Independence Act would also establish a new property right of
access to a public water supply, and would transfer that right to all persons using a public water

supply. This is in violation of the Washington State Constitution, Article 8, Section 7, which

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND FOSTER PEPPER PLLC
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prohibits gifts of City property without any consideration. The Court notes that this could also
subject the City to claims if this new property right affected the security of bond holders for
improvements fo the City water system. But it is enough for purposes of this litigation to hold
that the itiatives would violate the Washington Constitution.

5. JUDGMENT

Based on the foregoing findings of fact and conclusions of law, it is ORDERED,
ADJUDGED and DECREED as follows:

5.1, Declaratory judgment is GRANTED in favor of the City of Port Angeles that the
Medical Independence Act and the Water Additives Safety Act are invalid as exceeding the
scope of the local initiative power because the initiatives affect administrative rather than
legislative matters, because the initiatives deal with matters delegated specifically to the
legislative body of the City of Port Angeles, and because the ordinances proposed by the
initiatives are beyond the authority of the City of Port Angeles to enact.

5.2.  The Writ of Mandamus sought by the Our Water — Our Choice and Protect Our
Waters political action committees is DENIED and the Complaint For Writ Of Mandamus And
Petition Pursuant to RCW 35.17.290 brought by Our Water — Qur Choice and Protect Our
Waters is DISMISSED with prejudice because the proposed initiatives are invalid. Accordingly,
there is no requirement for the City of Port Angeles to act to place the initiatives on the ballot.

5.3.  The Court finds no need to rule on the motisn-to dismiss or motion for judgment
on the pleadings brought by Washington Dental Service Foundation, LLC, as those motions are

subsumed in the foregoing gyling on the merits as to all issues presented to the Court.

DATED this lﬁ~_ day of January, 2007.

M. KARLYNK'HAB%
Superior Co¥frt Judge
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Presented by:

Poanhd Yove L

WILLIAM E. BLOOR, WSBA No. 4084

City Attorney for City of Port Angeles
}4«/ Q&/m« VL~

FOSTER PEPPER PLLC

Vo g,

P. StepHen DiJulio, WSBA No. 7139
Roger A. Pearce, WSBA No. 21113
Attorneys for Washington Dental Service Foundation, LL.C
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FILED
CLALLAM CO CLERK

00 SEP 2b A % 21
BARBARA CHRISTENSEN

SUPERIOR COURT OF WASHINGTON IN AND FOR CLALLAM COUNTY

OUR WATER--OUR CHOICE PAC, and
PROTECT OUR WATERS PAC,

No. 06-2-00828-9
Plaintiffs/Petitioners,
STIPULATION AND ORDER

(1) CONSOLIDATING ACTIONS;

V.
(2) PERMITTING INTERVENTION,
PORT ANGELES CITY CLERK, and (3) FORWARDING INITIATIVE
CITY OF PORT ANGELES, PETITIONS TO COUNTY AUDITOR, and

(4) SETTING HEARING SCHEDULE AND
Defendants/Respondents. TRIAL DATE

I. STIPULATION
Plaintiffs/Petitioners, Our Water——Our Choice (“OWOC”) and Protect Our Waters
(“POW™), by and through their attorney of record, Gerald Steel, PE; Defendants/Respondents,
Port Angeles and Port Angeles City Clerk (collectively “City”), by and through the City’s
attorney of record, William E. Bloor, City Attorney; and Washington Dental Service Foundation,
LLC, (‘WDSF”) by and through its attorneys, Foster Pepper PLLC, P. Stephen DiJulio and

Roger A. Pearce, stipulate as follows:

1. On September 8, 2006, and September 11, 2006, POW filed initiative petitions
with the City, seeking to have the City Council enact, or submit to a vote of the registered voters

of the City, an ordinance entitled the Water Additives Safety Act.

/3

STIPULATION AND ORDER - | FOSTER PEPPER PLLC
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2. On September 8, 2006, and September 12, 2006, OWOC filed initiative petitions

with the City to have the Clt)( Councd enact or. submit to a vote of the registered voters of the
City, an ordinance entltled the Methal Independence Act.

3. The City and WDSF are parties to an agreement entitled Agreement Regarding
Gift of Fluoridation System.

4. On September 18, 2006, the City filed a Complaint for Declaratory Judgment
under Clallam County Cause No. 06-2-00823-8. That action seeks a declaration that the
initiatives for the Medical Independence Act and the Water Additives Safety Act are beyond the

scope of the initiative power. The City named WDSF as a party to the declaratory judgment

action.

5. On September 19, 2006, OWOC and POW filed this action under Clallam County
Cause No. 06-2-00828-9. This action seeks an order to compel the City Clerk to forward the
POW and OWOC initiative petitions to the County Auditor, to find that the initiative petitions
are legally sufficient, and to order an election for the purpose of voting on the ordinances

proposed in the POW and OWOC initiatives.
6. The actions under Clallam County Cause Nos. 06-2-00823-8 and 06-2-00828-9

involve the same general subject matter and should therefore be consolidated for all purposes.
7. WDSF has an interest that would be affected by the ordinances proposed in the

POW and OWOC initiative petitions. WDSF should therefore be joined as a party defendant in

Cause No. 06-2-00828-9.
8. No later than Tuesday September 26, 2006, the City will cause the City Clerk to

promptly forward the POW and OWOC initiative petitions to the County Auditor for

determination of sufficiency.

9. The City has no legal obligation to take further actions with respect to the POW
and OWOC initiative petitions, pending the final order of the Superior Court in the consolidated

actions under Cause Nos. 06-2-00823-8 and 06-2-00828-9. @ VZ

FosTER PePPER PLLC
1111 THIRD AVENUE, SUITE 3400
SEATTLE, WASHINGTON 98101-3299
PHONE (206) 447-4400 FAX (206) 447-9700
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10. The parties agree that the agreed Order below may be submitted to Clallam Court

Commissioner William G. Knebes for signing and entry.

11. The parties agree to the following briefing schedule in the consolidated action:
Opening Briefs of October 13, 2006
OWOC/POW, City and WDSF
Responding Briefs of October 24, 2006
OWOC/POW, City and WDSF
Reply Briefs of November 3, 2006

OWOC/POW, City and WDSF

The parties further agree that service of papers on each other in the consolidated cases may be
done by Email or Facsimile, with hard copy to be mailed the same day.

12.  The parties agree that the hearing on the merits in the consolidated cases will be
set on or as soon as possible after November 27, 2006, and the parties further agree to atrange a
date for such hearing before a Superior Court judge for Clallam County or, if necessary, before a
visiting Superior Court judge.
So stipulated the g“_y:day of September 2006.
WILLIAM E. BLOOR, CITY ATPORNEY

‘Ji

L ot )

Wllham E Bloor WSBA No 4084
Attomey for City of Port Angeles and Port Angeles City Clerk

<
So stipulated the é [ day of September 2006.
GERALD STEEL, P.E.

(Gérald Steel, WSBA No.31084
Attorney for Our Water—Our Choice PAC and

Protect Qur Waters PAC
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So stipulated the’2 ‘ /day of September 2006.
FOSTER PEPPER PLLC

%Mﬁma

P. Steven B{Julio, WSBA #7139
Roger A. Pearce, WSBA #21113
Attorneys for Washington Dental Service Foundation, LLC

II. ORDER

Pursuant to the stipulation above, it is hereby ORDERED as follows:

1. The actions under Clallam County Cause Nos. 06-2-00823-8 and 06-2-00828-9
should be, and hereby are, consolidated for all purposes.

2. The Washington Dental Service Foundation is hereby joined as a party defendant
in the action under Cause No. 06-2-00828-9.

3. The City shall have no further legal obligations with respect to the POW and
OWOC initiative petitions, pending the Superior Court’s final order in the consolidated cases
under Clallam County Cause Nos. 06-2-00823-8 and 06-2-00828-5.

4. The parties shall abide by the following briefing schedule for all matters raised in

Clallam County Cause Nos. 06-2-00823-8 and 06-2-00828-9:

Opening Briefs of October 13, 2006
OWOC/POW, City and WDSF

Responding Briefs of : October 24, 2006
OWOC/POW, City and WDSF ,

Reply Briefs of November 3, 2006

OWOC/POW, City and WDSF

i
i
i
-
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S. A hearing on the merits will be scheduled before a Clallam County Superior

Court judge or visiting judge on or as soon as possible after November 27, 2006.

SO ORDERED this‘"z?ﬁ day of September, 2006.

WILLIAM KNEBES

WILLIAM G.
Clallam County Commissioner

Presented by:
GERALD STEEL, P.E.

—E&ald Steel/WSBA #31084
ttorney for Our Water—Our Choice PAC and

Protect Our Waters PAC

Agreed; Notice of Presentation Waived:

WILLL‘/\IM E. BLOOR, CITY ATTORNEY

,’J . gty
’ /Z/ ol L('” . - L é/,;z__/--—-
William E. Bloor, WSBA #4084
Attorney for City of Port Angeles and

Port Angeles City Clerk
FOSTER PEPPER PLLC
S
o J :
?@Zéz\, [ Zay % ’/@Z : b/ﬁ
B, Sidven Dijulio, WSBar o P Tpleshone Aithor 2afomm

Roger A. Pearce, WSBA #21113
Attorneys for Washington Dental Service Foundation, LLC
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STIPULATION AND ORDER - 5 FOSTER PEPPER PLLC

1111 THIRD AVENUE, SUTTE 3400
SEATTLE, WASHINGTON 98101-3299
PHONE (206) 447-4400 FAX (206) 447-9700
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PROTECT OUR WATERS

0 é / Ann Mathewson, Treasurer
PO Box 2423 Port Angeles, 98362
powowoc@yahoo.com

IMPROVING STANDARDS FOR MEDICATIONS
PUT IN PUBLIC DRINKING WATER

Sponsorad by 6&.« %
e Y
M

INITIATIVE PETTTION FOR SUBMISSION TO THE PORT ANGELES CITY COUNCIL

TO: The City Council of the City Of Port Angeles:
We, the undersigned regi i , State of Washington, respectfully request that the

following ordinance be enacted by the City Council o, if not so enacted, be submitted to a vote of the residents of

the City. The proposed title of the said ordinance is the
WATER ADDITIVES SAFETY ACT.

This initiative requires specific safety standards for any substance intended to act on
the mind or body of people and added to public drinking water. FDA approval is
required. No component of the additive may cause water to exceed existing federal
standards determined to protect the health of everyone— infant to aged—for a
lifetime. This ordinance does not regulate chemicals added to water to make water

safe or potable.
The full text of the ordinance is on the reverse side of this petition.

WARNING: Every person who signs this petition with anty other than his or her true name, or who knowingly signs more than
one of these petitions, or sighs a petition seeldng an election when he or she is nat 4 legal vater, or sighs a petition when he or
she is otherwise not qualified to sign, or who makes herein any false statement, shall be guilty of a misdemeanor.

Each of us for himself or herself says: I am a registered voter of the city of Port Angeles, State of Washington; and
my residence address is correctly stated.
Signature as Registered to Vote PRINT NAME Date Voting Addrass Pg:;;nm Phone

e.q., Mary Doe, not Mrs. John Doe 2008 Numbar, Street
miday

3

2

Return all petitions to Richard T. Smith, Media Contact for Protect Our Waters
82 Island View Rd. Port Angeles, WA 98362 email: ris@abpen.com  [fi,nf of ,04%,&]
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WATER ADDITIVES SAFETY ACT

WHEREAS substances intended to treat or prevent human illness (including tooth decay) are by definition drugs which are mandatad
by Congress to be regulated by the Food and Drug Administration (FDA),

WHEREAS the FDA &s well as the Washington State Department of Health and WAC 246-895-070 all require full disclosurs of all
components of drugs, which the City has yet to reveal for the formulation currently being added to its drinking water,

WHEREAS under Article 11 SECTION 11 of the State Constitution, RCW 35.88.020 and RCW 35A.70.070(6). The City Of Port
Angeles may prescribe what acts shall constitute offenses against the purity of its water supply and exercise control over water
pollution, and RCW 70.142.010 (2) expressly states that State and local standards for chemical contaminants may be more strict than
the federal standards,

WHEREAS the citizens of Port Angeles, taking great pride in the pristine water of this ares, desire to enact the following ordinance to
ensure the healthfulness and aesthetic qualities of its water for all of its citizens including infants, the infirm and elderly.

Now, therefore we hereby ordain that the City of Port Angeles add to the Municipa! Code:

SECTION 1
Intent: A public drinking water supply is a public resource egsential to life and health, Drinking water additives intended to make

water safe from microbiologic contaminants and to treat water to control cotrosion and other physical properties of thie water are
accepted. However, the dsliberate addition to drinking water of substances intended to treat the mind or body of persons in an entire
population is highly controversial. This ordinance requires that any substances which are added with the tntention of treating people,
not the water, must meet existing health- based standards which protect the entire population, including infants, the infirm and the

elderly over their lifetime.

SECTION 2

Definitions:

(A) Substance: A substance may be organic or inorganic in nature and includes drugs as defined in RCW 69.04.009, and RCW
69.41.01009).

(B) Contaminant: A contaminant is a chemically or physically detectable quantity of any substance other than the named substance
which is present in a concentrated formulation intended to be dispensed into drinking water. As used here, the term includes ail
components including by-products from source materials and their manufacturing process.

(C) "Contaminated with filth" is a term applicable to contaminants taken singly or as a group which are present in a produst intended
to be added to drinking water and which are prasent in quantities which would, when dispensed at the manufacturar's Mexdmum Use
Level, allow the final consumer-ready product to exceed for one or mors contaminants the Masimum Contaminant Level Goals
("MCLGs") as published by the U.S. Environmental Protection Agency ("EPA™)" pursnant to the Federal Drinking Water Act, 42

USC 300f et. seq.

SECTION 3
(A} A person or entity shall not add any substance to a public drinking water supply with the intent to treat or affect the physical or

mental functions of the body of any person or which is intended 10 act as a medication for humans unless the manufacturer, producer,
or supplier provides proof that the substance is specifically approved by the United States Food and Drug Administration ("FDA") for
safety and effectiveness with a margin of safety that is protective against all adverse heaith and cosmetic effects at all dosage ranges
consistent with unregtricted human water consumption.
(B) It is probibited to add to 2 public water supply any substance which is contaminated with filth. No component of the additive
mixture shall canse the drinking water to exceed the “MCLGs” determined for that component,
(i) For purposes of determining the specific contaminant contribution under paragraph (B), each shipment of the substance must
include its own certificate of indspendent analysis provided by the manufacturer, producer, or supplier. This certificate must reveal
all detectable components in the spesific batch of product pursuant to WAC 245-895-070(9). Analysis of the contaminant
contribution of each component shall-be based-on conventional testsmmads of the yndiluted product at the application rate stated by the
manufacturer to be the Maximum Use Level. The substance shall not be added to drinking water if it contains any contaminant ata
conceniration that will cause the drinking water to sxceed the MCLG, which is the scientific health-based point of safety established
by the U.8. EPA for lifetime consumption of that contaminant in drinking water.

(C) The provisions of this ordinance do not &pply to substances which are added to treat water to make water safe or potable
PROVIDED that water treatment substances which contain fluoride in amounts sufficient to elevate levels of fluoride in the finished
water by more than 0.1 parts per million above background levels shall not be exempted by this snbsection.

SECTION 4
Violations of this ordihance constitute a public nuisance and violation of this ordinance shall be punishable as a gross misdameanor

under RCW 70.54.020.

SECTION 5
(A} To the maximum extent permitted by law, this ordinance takes precedence over any conflicting provisions in the laws,

regulations, resolutions, or other ordinances of the City of Port Angeles. It doss not probibit fluoridation provided the substance used

for that purpose meets the approval of FDA and the stringent safety standards as prescribed herein.
(B) This ordinance is to take effect thirty days after certification of the election in which it was approved by the Port Angeles
electorate. Additions of hexafluorosilicic acid solution to the municipal water supply will then cease until proof is publicly available

that the substance meets all the criteria set by this ordinance.

SECTION 6 .
If any provision, phrase, or part of this ordinance or its underlying legal basis, or the application to any person or circumstance ig held

invalid, the remainder of the provisions of this ordipance or the application theraof shall be given effect insofar as possible, and to thi
end the provisions of this Act-are severable. a ek o / pé’&‘ﬁ)a ‘{j




APPENDIX D - OWOC INITIATIVE PETITION



«/ Sponsored by

OUR W ATER—~ OUR CHOICE!

P O Box 2423, Port Angeles, WA 98362
Compaign Manager Lynn Warber— lynmw@olypen.com

MASS MEDICATION IS FORCED MEDICATION

Vore

[x ]YES FOR CHOICE

B-450
)

INITIATIVE PETITION FOR SUBMISSION TO THE PORT ANGELES CITY COUNCIL
TO: The City Council of the City Of Port Angeles:

We, the undersigned registered voters of the Citv of Port Angeles, State of Washington, respectfully re-

quest that the following ordinance be enacted by the City Council or, if not so enacted, be submitted to 2
vote of the residents of the City. The proposed title of the said ordinance is the

MEDICAL INDEPENDENCE ACT.

The full text of the ordinance is on the reverse side of this petition.

THE INTENT OF THIS ORDINANCE is to prohibit medication of people throngh public drinking
water supplies while allowing necessary treatment of water to make it safe to drink. People claim the
right to control what medication is given them, and a right to their fair share of a public water sup-

ply which is free of medication.

WARNING: Every person who signs this petition with any other than his or her true name, or who knowingly signs more than one of
these patitions, or signs a petition seeking an elestion when he or she is not & legal voter, or signs a petition when he or she is otherwise
not qualified to sign, or who makes herein any false statement, shall be guilty of a misdemeanor.

Each of us for himself or herself says: 1 have personally signed this petition; I am a registered voter of the city of Port Angeles, State of
Washington and my residence address is correctly stated.

[Signature as Registered to Vote
e.g., Mary Doe, not Mts, John Doe

PRINT NAME Date Voting Address
2008 Number, Strast

miday

PotArgder | Phane
Zip

-
1

2

10

11

12

Return all petitions, preferably by October 15, 2006 to:

OUR WATER -— OUR CHOICE! P O BOX 2423 Port Angeles, WA 98362

powowoc@yahoo.com

[ /;'bl\f &f /9( 7(1‘% Idf:
0~/




Medical Independence Act

SECTION 1. Intent. Over the objection of many of its citizens, the City Council
approved the addition of hexafluorosilicic acid (a form of fluoride) to the City's
public drinking water for the express purpose of reducing tooth decay. This action
has forced the entire community either to subsmit to this medication for tooth
decay, to remove it as best individuals can, or to not use the water. Extraordinary
effort and expense are required 1o escape being medicated by this substance which
is absorbed even through unbroken skin. For many, effective avoidance is an
economic and practical impossibility resulting in their enforced medication.

The citizens herewith determine that access to a public water supply constitutes a
property right shared by all users of that water supply. They find that the property
rights of persons to whom medicated water is unacceptable are impaired by
addition of medication to the common supply of water and that this is a takings
which has not been compensated in any way. Furthermore, the citizens declare
that the right of all adult and mentally competent citizens to control their own
medical care and the right to informed consent for medical treatment are essential
to their pursuit of life and liberty. The citizens of Port Anpeles now declare that
public water supplies should not be used to medicate citizens.

SECTION 2. It shall be unlawful for any person, agent, or any public water
system to put or continue to put any product, substance, or chemical in public
water supplies for the purpose of treating physical or mental disease or affecting
the structure or functions of the body of any person, or with any other intent of
acting in the manner of a preventive or treating medication or drug for humans or

animals.

SECTION 3. This-ordinance doesnot apply to substances Which are added to
treat water to make water safe or potable such as use of agents for disinfection, or
corrosion control PROVIDED that water treatment substances contaminated
with fluoride in amounts sufficient to elevate levels of fluoride in the finished
water by more than 0.1 parts per million above those background levels which
occur naturally in the raw supply water shall be prohibited.

SECTION 4. In case of conflict with any law, regulations, resolutions, or
ordinances of the City of Port Angeles, this ordinance shali prevail to the
maximum extent allowed by Jaw. The action by the City Council taken Feb. 18,
2003 to approve addition of fluoride to the municipal water supply is hereby

repealed.

SECTION 5. This ordinance shall take effect thirty days after certification of the
election at which it was approved by the Port Angeles electorate. Additions of
hexafluorosilicic acid solation to the municipal water supply will then cease.

SECTION 6. If any provision, phrase, or part of this ordinance or its underlying
legal basis, or the application to any person or circumstance is held invalid, the
remainder of the provisions of this ordingnce or the application thereof shall be
given effect insofar as possible, and to this end the provisions of this ordinance

are severable.

[Buck of Petrtion |
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RENG GUFT OF FLUORIDATION SYSTEM
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RECTTALS

hmited hability company of wihuch \7\7':1"}:&119"[@11

WI—[LFLL S WODISF 15 a single member |
voation exempt from federal income tax wi ithm

ol Teverme Code of 1086, a5 amended (the “Code”), i¢ the su.e member:

he b ‘wvisions of Section

Qse 1oy

WHENREAS, WDSF 1s organized and operaed 1or charitable purposes including mprovine
lirating the implementation of commMUNITY

Pagly

the oral health of Washmgion residents by fac

flucridation projects thronghoui the State ¢ F Washington:
WHEREAS, fhe ity is 2 political subdivision of the Stats of Washinoron within the

meaning of Section 170ie)(1) of the Code:

WHEREAS, m furtherance of WISE’s charitable mission o improve the oral health of

Washington residen t: TWNST wishas to male & oift of & fluondauon svstem (the “Syseni™; 16 the
Ty Tor O“’ 1* m*uﬁ: ol .Jaori"ai:ﬁzg the Por: Argeles public water supply, 1 accordance with the

Ja il

WHEREAS, the Port Angeles City Council (the “City Counci”) has determinsd that it is m
ste of the City’s resicents to fluoridate the Port Ange eles public water supply, to accep:

the hest intere
Tuondetion systems for the City’s

the ofi of the System. and 1o procesd with fmplementation of &
public water supply’
WHEREAS. the City desires to accept WDSF’s gift of the System, in accordance with the

(s and conditions set forth herein;

VHEREAS, conlemporaneausty with this Agresment, WDSF fitends to enter into a design-
(the “Design-Build Agreement”) with CH2M Hill Constructors, Inc., 2 Washingion

build agreement
oW HiP), for the design, construction and installasior orthe System on land

carporation (“C
cwied by the City;

WHEREAS, WDSF will be responsible for paying the Contract Price for the cost of the

design, construction and mstellatior: of the System;

WHEREAS, the City is not causing such design, construction and installation o be
performed by CH2M Hill through any separate coniract or agreement;

WHEREAS, the City is not causing the design, constiuction and installation of the System

1e: beperformed DY WDSF through any separate contract or agreement;

WHEREAS, o part of the cost of the design, constiuction or installation o “the System she

SE4 1377216vES £7028-
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Prnctatlaion of e Sveicmy we il

s ecore an obealioe o the Ty 1."."' z't"'["l. corsiroclion ang
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nronery o e iy
W AR e e Pardes” expeclation that the Syater be operaticna! o faer than Muoreh
2000 and
ceeve deterauned that entenng into s A creement w

SRS WIS o thie 2
frthor e charitaole and pubbe serviee namons of e Parties

VTR ERORE 6 consideration of the mutual promises, covenants, concitions ¢

e Paries recile. covenan! ana agree as Toliows:

porfarmancen sob forth herete th
AGREIEVMIENT
ARTICLE L
PURPOSE
Section 1.1 Purpose. The purpose of this Agreement is to eatablish the terms
suteonditions o7 WODERs mift of the System e fhe City, and the Ciy's acceptance of the gift. The

Cley will he the System o implement the Ciiy's communty waler fuondation project.

ARTICLIIL
SYSTEM TRANSIER
¢ and upor the terms and conditions of this

Section 2.1 Gift of System. Subject (
ment, WDSF agrees and covenants to give, donate, and transfer to the Cl ty, a 1o ngt) all of

L o
VT 417s right, title and interest in and to the Systern. WDST shall transfer the System to the City
CH2M Hill, (b) or othemq% pursuant to Section

() upon Substantial Completion of the System by CH2

5.2 below; provided however, that WDSE shall bave ensured prior to any transfer that the System is
free of alf liens, claims, demands or encumbrances of any kind, legal or equitable that prevent or
could prevent WDSF fror transferring the System to the City on a free and clear basis. For
PLIPOSES of this Agreement, the term “Substantial Completion” shall have the same meaning as is

asgigned in the Design-Build Agrsement.

Section 2.2 City’s Acceptance of Gift. Subject to and upon the terms and conditions of

his Agreement, and except as provided in Section 2.3, the City hereby accepts WDSF's gift of the
ny%fer and from and after WDSF’s transfer of the System to the City at Substantial Completion, or
sume, perfonn, and fully discharge when due

otherwise pursuant tc Section 5.2 below, agrees 1o as
eny and all of the liabilifzes and obligations relating to the operation and cwnership ol the System,

other than those relating to WDSFE’s payment of the Contract Price, as that term 1s defined Section
6.2 helow, for the costs of the design construction and installation of the System (the “Assumed
Ljauhhcs”) The terin “liabilities” includes, but 1s not lomited to, any and all deots, liabilities, and
obligations, whether accrued or fixed, absolute or contingent, matured or unmatured, determined or
determinable, known or unknowr, including those arising under any federal, state, local or foreign
statule, law, ordinance, regulation, rule, code, order, writ, stipulation, penmit, or other govermment
requirement and those arising under any trade | ayable, other accounts payable, assigned contract, or

£L

2
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."-“""Jﬁﬂtﬂbi]"‘ﬂ or Amess, suitability, value or adequacy cf the

o= g pericular purpose; (D) the zoning or other lagal stams of 'a he System or 20y other ‘JU

Withow hnuting
] iy

o
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\.5181“'* ‘s use. hab hitability. m2

PRI
privare TestrCtions on uss of ihe Sys'v;e.m_; (E) the complbance of the assers or the Sysiem’s operat
w L_\ ary applicable codes, laws, tegulations, statutes, ordinances, of any governmerital or

e \‘\7 :.-pﬁ or

Or A2y COVERants, conditions and rasmcrions apulica’b% to il

au wmmml tal entity
Ll P‘ o1 .l ATion 0f & W 316] S ’JP! o (F) the presence or absence C‘fhaZﬂTdﬂu 1T aterzls on, under or
ahout the Systern or the adjoming n'naml boring property; (G) the quality of any lzbor and

materials us “d 10 any JTIJJLO\’ NEItS O OF beveﬁtms the quLem (H) the condition of title 1o the

Qysten; (T) the economics 01 thc presenit or firrure operation of the S ,fstem or (T) the health effects
related 1o the operation of the gwc,m A betwesn WDSF and the City, the City assumes the

to and conditions in the Systenn, including defects and

153}1011510 iitv and risks of all defects
‘on. WDSF shall not be habie for any :

conditions, if any. that cannot be observed by 1nspe
et defects m the System.

are LSl
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\_J

Caction 2.6 Turther Action. Each of the Parties shall execute and deliver such other
d.ocamem anﬂ talce cuch frther actions as may be reasonably reguirec or appropriate to cary ot
\oses and infents of this A greement, including but not lunited o a transfer egrezment and/or
e

‘15@*1' e WDEPs transter of the System to the City at Substant:al Completion

up
QL
e

bﬂ'Z 0'
pursuant 1o o

ARTICLE IIL

»
LICENSE TO ENTER PREMISES; TRANSFER COSTS

Sectiom 3.3 License to Enter City I’ e 'r‘:e@ The City hereby grants to W"“_)T ana its

cantractors, including spec'fu— Jv CH2M Hill, e
RO A
sty of the City at the City’s tandfl] ]JIOPCI’C o ’Hed 313391 W. 18" Street, Por.f Angeles, for
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(he futire.
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Fearred by the Gy 0 moving the Syskeni (o & pernanet. facility, provioed the amount of

jecmharserment shut not ereeed ity (housane dobiars ($30,000) (the “Bystem TravsTer Costs™
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ARTICLI TV,
CTTVS PEPRESENT ATIONS ANDY WAR] RANTTES

ana wearrands as follows,

The Cily | serehy represcent

Cand to aceept all of ttle and micrest in and o

MDHSF ai Subs m.‘m! Clomy; fvl(“lmﬂ ot otherwise pursuant o Sechon

Section 4.1 The City has the full righi, puwcv and a l'h:m Lo enter into this Agreement,
g I ~ . . -

b acnoent WIS

e Syl upot s
5.0 below

Seetion 4.2 The City’s performance hereunder does not violate any agreement belwes
the 'WZHU iy .mvu narty, ¢
third party.

any ohtigation owed hy the City to any third party. or the rights of':;t.n\f

Qection 43 Other than litigation oy claims that may arise direct]y as a result of the denial
of Protect the Peninsula’s Future, "allam Counry Citizens for Safe Drinking Water, Barmey
Munger and Bloise Fatlin’s State Ernvironmental Protection Act claim, there 18 no pending claim,
action, suit, pmcecdmﬂ litigation, arbitration, o1 investigation against Lhc City, and the City is ot |

subject to any contintng injunction, juclgment or other order of any court, arbitrator or )

governmental agency that affects the City’s ability to enter into this Agreement or to carry out ils

obligations set forth h erein.
Section 4.4 The C "hf wili use the System exclusively for public purposes within the
meaning of %ecuou 70(e)(1) of the Code, and the City will not talce or fail to take any action that
would cause the System to be used for any other purposes.

ARTICLE V.
CITY’S RESPONSIBILITIES

The City agrees and covenanis as follows.

Section 51 The City shall accept WDST’s transfer of the Svstern end will assume all of
WDSF s right tifle and interes: in and to the System at Substantial Completion m eccordance with
the terms end conditions of this Agreement.

LoL

Section 5.2 The City shall accept WDSTF s transfer of the Systern and will agsume all of

4 E,L/

SEA 1377216v26 57028-2 d



oAl AT BOLOTT

conndt pe ke oAl
1ol the el

ranilioar 1T reesnol

wlem prior e o

Seotion 5.4 The e

Tyeoio Fild ADrsemen.
O oter acTion f'xj., or any Tes

o T

u{)\,‘l‘!

- o admuistatve o

U*v“)L]w L oater
5 Waler U lp] Iy o

Pl saler f:n]'pl‘ and, 5 1.‘:L‘.&'z

ol [
J(" J‘\_..A.\—.JIJ

P
DI Ol Al
/i.;.m ‘»‘l'we ! 1“-, ahﬂ L e

wane SLUJ],'W \ .

Upon suhs el
cizs pranlic weer g,mw]y [m s colnuons ten (O G"; Ve DPOILDD, SnCE
eremecs Or Tepalr o any bie E&- 111 §8VIGE NECSEEaTY 10

Section 2.5
chali finordais the Port

cll

a1l 1At

for reasonable pEICAS
fAuondanon system, and except 1

evriich-over 0 @ TRITE Permans

fwrares

¢ the Port angsies public water supply 25 & rcgu} o ] e

fuondarng

revented 0ol

JuaIciE Gel1sL0TL

Secfion 5.6 Af berwesn the CIty and WDSF, the ity shall be respensible Zor
very aspect of the Sv sierm’s corstuction and future operation. m:luri

ut:vesti,gmx_ug pach and =
without Mmitarion: 1 al matiers T r;latmﬁ ic he tide anc 7. all governmental and otaer |

equiTEMEnts SUCH 3 TAXES, a3sessTuents. ZOILNG, 1256 pﬁ””nimcmammt_ mn:lmr‘pnimx
requrzmens, b 1dme -odes. »md ther develomment requirements: (i1) the physical condition of the
- JPLJJQ]EU withont paitat on, the infrashuciure available oy unavaiiable to the Svstem {ag
the case may be). ACCESS al: other physical and functional aspecte of the Svstem, ‘
tovic materials, substances or wastes o of any Lanc:

e presence o7 absence of hazardous o7 to2
ting the Svstem whather physical i nazare or

.,.JE :_"K CLLJ—_].J.

clading
iy all other matters of any sZgnificance &2

pagihie m natre

Te Ltm“ =7 The City at its cr:wst:, to defend with dus d‘T;r? OE ATy lawWaLT
e nanert inunction of the operaticy of

Jag & 7esuil o1 ﬂ]& Ciry’e denial of Protes L": 12 Pemmsula’s

ee fop Gafe Drinldng Weter, Bamey Munger and Floise _[.,haﬂ_mvs S

J"LT_U}'(;. ..
E]Tx’i]‘fﬂ'ﬂ]‘]fjj!_lT a] .P 0 tu;hm Aot olam.

"'":_v shall desionate one o1 more representatives 1o worl: with and to
igzn CC?]JSU'QC.U on, and 1n ation of the Systeny, as necessary, o
reqr enic of the City and all epplicable lawe conceming the

.
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Ao Not Lo eneeec
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t

alb st At ve vonts woyd

vimen: Armoun! T auch Repas

Sestern P ransor b onke e T

G

LT 00 nroviced however thai fhe Torecoine hunifalion on e 1‘

o abieations fomdameity and hoid o
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f-‘\ RTICLE VL
CONDITIONS TO WDSE CGIFT

The Gt subject to and conditionod upon satisfaction of the conditions Laied Delow,

podens seaived i wertig by WL

Section 6.1 WDSEF and CHIM Hil shall have entered inio the Design-Taid Agrecocn?
jor fhe design, construction aud l%'i!»’l,llli(llv,()! of the Syalem.
2 SN R and WINET shall huve agreed mweiting that the System can and

Seotion 6.
CEN EOH for e Contract Price of three hunerad

shall he destened. constiueten and instalied by

forty-three thousanc aoiars (534950003, plue \f\ut noton State sules ey (["\_r.-; “Contrac! Mrice”s,
Notwithstanding anything hereoy to the contrary, in the event a legal proceeding suspends, delayys or
mnunh alb or any part of the desicn, co ! uction or nstailation of the _A)’SLEU”' eading tc e

1 the € muut Price, WDSTE o ucf“g agrees to consider neying for ali or a part of such ncren

the Conpract Price: provided, howevg;; that in the G\IL:[Jf WDSF determines not to D&i%’ for wwh

meredses to l, Contract Price, \z\"DSF shall have no further oblig tion to the (’f't‘ ar duty under i

agreement.  ln that event, WD S‘hd“ have the rightin tts digeretion to terminate the L,)esugnm u:.::}

Agreement and transfer the Svstem to the City pursuant to \’ecuon 5.2 above,

Section 6.3 As of the Bffective Date of this Agreement, the City shall have pmv ided o
WDSF \.\'/L‘tl'en documentation evndencmg formal action of the Port Angeles City Counci!

authorizing and approving the City's eafry mto this Agreement.

Section 6.4 CHIM Hill and the City shall have secured all permits and complied with a
ol any applicable governing bodies, including but not limited to the Washington %L?L
for the design, construction and mstaliation of the System.

requirements
Department of Health,

There shall have been no significant breach or failure to perform under the

Section 6.5
Design-Build Agreement by CH2M Hill.

ARTICLE VIL
INDEMNIFICATION

Section 7.1 Notwithstanding anything to the centrary contained in this Agreement, the
City egrees and covenants to indemnify, defend and hold harmless WDSF and its trustees, officers
e

members, e:mpWoya agenis and representatives from and against any and all causes of action, suits

at law or equity o:
special, indirect, 'iﬂcidema,i or consequentie

SEA 1377216v2€ £7023-2 6 ] ﬁ..« 'é

aims or demeands and any costs, losses, liabihties, damages (including any
damages), j gments lawsuits, claims and expenses
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1AT508 NET

Ll

t rzﬁnqcuuanmki

o1 business miommation. oz mh,'

profits, husiness mteruption. less
>"'t1ir.5 use o: inability 1o use the Svsten, under coniract, Tt | ]_‘nplrﬂ ng
1oence) OF r)LJw canse of ver 1f WDSTF has been advised 1o the 'possmﬂm‘ o1 such

~

Le forsgoing indemnitizs spacifically include. without timitation, claims
H'LSL VT) F T‘ 1E H P EGOING i'\_DJ_ MNITI=S AT F
FTHECITY?S IMANURTTY

bronght by the C1

F3PRESS D TOC
UNDER W aSHL 'S INDUS U_L Jl, INSURANCE 4CT. ROW TITLE 51, TO THE

™

' TOPROVIDE WDSF WITH A FULL AND COMPLETE TNDERMNITY
\_I_).L)J: BY THE ( ’“I'““_'\NT\ ITS EMPLOYEES, TO THE EXTENT OF THE‘W
HE CITY AND WDSEF ACKNOWLEDGE THAT TI]ZE INDEMNIFICATION

RN R

SARTICLE WERE SPECIFICALLY NEGOTIATED AND AGREED

f—-

UTICLE VILL
GENERAL

ent shall be govemed and interpreted

C}nwL of Lavw. Thiz Agreen
FWaghinglon, The Pariles egree that Clalizm County, 1 the

1 e the exclusive and proper forwmw {or any action or procs
2 t"cwl tunder this Agreement. The Parties accept the personai

Section 6.1
‘:n laws of the State

q-

ding,

-

1E v'-hl DU']

meluding arbit mtm; i amy
jurisdiction of such courts.

4

Ixmon The Parties shall use reasonable. good faith efforts 1o
sein conneciion with thiz Asreement. When a bona fide

160t 10 this Section 8.2 the parties shall sach nes
‘l,_le disputed issues and the vomon the Party
113 f='u ( ':)usn da

Section 6.7 Diﬂfﬂ"x"f‘ Re

(r VL

ol mam’" vely 1es
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Secfion 8.3 Renweches

s 0l e spect e provenens ol e/

b oihor reanedve g cacty D

cier remeds given herounde
nalifie oo wauvor of e

atherwre, The clockn ot any o

T Froy the Tl e e

e aole and cxciua‘ivc reres
!

Frodi o pursue other avalabie e g
s Agreement by WDSE sbhali bhe sor the Coy o

{

Svalem o uns
cor o repa of moditfy the ‘ki\""f.p m at the City’s eiectinn and sole

ar mabilin o s i

cliscornue use o’ :
crpenac or. when appliceble, to pursue fegal remedies under the Design-Build A greement.

Sueetion 84 Amendments. This Agreemen! may oe amended, suppicmoenicd or
)
YV f

modificd onty by wowriting, dafec and signied by hath Parties,

LS ED )L,m,\ .)'l)\l ied i ins /\g;;'ggpy\[']( netther

Seefion 5.5 Asstgnment.
Ly Ay assign o tren slec this Agreement or any ol it rights hereuader, or delegale any of ity
i ’HL PH OF W[ ’L[LL /'r)('ul'-‘r” O 1“( () Br IIHIS‘ /'\.!.ﬁ_\/ uHOn], 1.(.;(f d“n] ’HIWL,]H

inon 8.5 ahad! be pad! and void, '"f‘hiq Agresment

durier horeunder, withow

ar u\,:!c;;;.u;rm."; [ contren
shat e to the nenclit of and be bmrli_, U Of le Parties hereis and their permitiod suecoassor: and

Lndaaniad

;)lu\.

SENTUERS

Section 8.0 Sceverabifivy. 1 any

provision of this Agreement i Inv lq or unenforceahie.
the other provisions hereirs shall remain in full force and effect in such jurisdiction and shali be
the pumose and intent of this Agresment, and the invalicisy

liberaliv construed in order to effectuate
nent in any Jurisdiction shall not affect the

ar unenforceability of any provision of this Agreer

validity or enforceabiiiiy of any such provision in any other yunsdiction.

Section 8.7 Walver. Amy failure or delay by either Party to exercise or partially exercise
L, power or privilege hereunder shall not be deemed a weiver of any of the rights, powers or

any right

P lecu s under the Agreement. No term or condition of this Agreement shall be aeld to be waived,
modified or deleted except by a written instument signed by the Parties hereto. No such waiver,
modification or deletion m any one instance shall be deemed o be a waiver, modification or |
deletion of o term or condition in any other instance, whether like or smalike. Wajver of any breach
of any rerm or condition of this Agreement shall not be deemed a waiver of any prior or subsequent

breach.

Section 8.8 Entire Agreement. This Agreement constitutes the entire agreement of the

Parties with respect to the subject matter hua £ and is not subject to amendment or modification

except as provided herein.

Section 8.9  Force Wiajewre. Neither party shall be deemed to be in violation of this
Agreement if such party is prevented from performing any of its obligations hereunder for any
reason beyond its control, including without limitation, acts of God or of any pub.ic enemy,
elzments, flood, strikes, or an injunction 61 other judicial decision. ‘

Section 8.10 bBinding ]E“fcc This Agreement shall be binding upon and shall inure 1 the
benefit of the Parties thereto and their respective successors and assigns.

o
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APPENDIX F - COPIES OF RELEVANT LAWS



RCW 35A.70.070: Public health and safety, general laws applicable. Page 1 of 1

RCW 35A.70.070
Public health and safety, general laws applicable.

Every code city may exercise the powers authorized and shall perform the duties imposed upon cities of like population
relating to the public heaith and safety as provided by Title 70 RCW and, without limiting the generality of the foregoing,
shall: (1) Organize boards of health and appoint a health officer with the authority, duties and functions as provided in
chapter 70.05 RCW, or provide for combined city-county health departments as provided and in accordance with the
provisions of chapter 70.08 RCW; (2) contribute and participate in public health pooling funds as authorized by chapter
70.12 RCW; (3) control and provide for treatment of *venereal diseases as authorized by chapter 70.24 RCW; (4)
provide for the care and control of tuberculosis as provided in chapters 70.28, 70.30, **70.32, and 70.54 RCW;, (5)
participate in health districts as authorized by chapter 70.46 RCW;, (6) exercise control over water pollution as provided
in chapter 35.88 RCW; (7) for all code cities having a population of more than twenty thousand serve as a primary district
for registration of vital statistics in accordance with the provisions of chapter 70.58 RCW, (8) observe and enforce the
provisions relating to fireworks as provided in chapter 70.77 RCW, (9) enforce the provisions relating to swimming pools
provided in chapter 70.90 RCW;, (10) enforce the provisions of chapter 18.20 RCW when applicable; (11) perform the
functions relating to mentally ill prescribed in chapters 72.06 and 71.12 RCW; (12) cooperate with the state department
of social and health services in mosquito control as authorized by RCW 70.22.060; and (13) inspect nursing homes as

authorized by RCW 18.51.145.

[1987 ¢ 223 § 4, 1985 ¢ 213 § 12; 1981 1stex.s. ¢ 2 § 25; 1979 ¢ 141 § 42; 1967 ex.s. ¢ 119 § 35A.70.070.]

Notes:
Reviser's note: *(1) The term "venereal diseases"” was changed to "sexually transmitted diseases" by 1988 ¢ 206.

**(2) Chapter 70.32 RCW was repealed and/or recodified in its entirety pursuant to 1999 ¢ 172.
Savings -- Effective date -- 1985 ¢ 213: See notes following RCW 43.20.050.

Severability -- Effective date -- 1981 1st ex.s. ¢ 2: See notes following RCW 18.51.010.

7

http://apps.leg.wa.gov/RCW/default.aspx?cite=35A.70.070 6/21/2007



" RCW 70.142.010: Establishment of standards for chemical contaminants in drinking wate... Page 1 of |

RCW 70.142.010
Establishment of standards for chemical contaminants in drinking
water by state board of health. ‘

(1) In order to protect public health from chemical contaminants in drinking water, the state board of health shall conduct
public hearings and, where technical data allow, establish by rule standards for allowable concentrations. For purposes
of this chapter, the words “chemical contaminants" are limited to synthetic organic chemical contaminants and to any
other contaminants which in the opinion of the board constitute a threat to public health. If adequate data to support
setting of a standard is available, the state board of health shall adopt by rule a maximum contaminant level for water
provided to consumers' taps. Standards set for contaminants known to be toxic shall consider both short-term and
chronic toxicity. Standards set for contaminants known to be carcinogenic shall be consistent with risk levels established

by the state board of health.

(2) The board shall consider the best available scientific information in establishing the standards. The board may
review and revise the standards. State and local standards for chemical contaminants may be more strict than the
federal standards.

[1984 ¢ 187 § 1]

http://apps.leg.wa.gov/RCW/default.aspx?cite=70.142.010 6/21/2007



	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

