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I. ISSUSES PRESENTED FOR REVIEW 

A. Did Plaintiff and Appellant Alpacas of America concealment of seven 

Sales Contracts to trial court constitute contemptible conduct with bad 

faith intention's in it's commencement in Thurston County Superior Court, 

Washington and not commencement Snohomish County Superior Court, 

Washington, with it's filing action with a boardinghreeding contract and 

not seven Sales Contract for its claims? A boardingbreeding amount that 

was petty, and which was never billed to Defendant or Respondent James 

Ayers or produced to trial court. 

B. Is a "Scrivener Error, mistaken draftsmanship" on the face of the award 

grounds for a statutory review? 
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11. STATEMENT OF THE CASE 

Alpaca of America Appellant and Respondent James Ayers entered 

into seven Sales Contracts (see Appendix 1) with Promissory Notes (see 

Appendix 2) January 19,2002. Alpacas of America drafted all seven 

Sales Contract, with their ranch address 25525 Dahl Road Arlington 

Snohomish County, Washington (see Appendix 3), the total amount 

Of these Sales Contracts was $172,000.00, with a down payment of 

$43,000.00, leaving a balance of $129,000.00 (see Appendix 4) secured 

by above reference Promissory Note. Within Sales Contract is an 

arbitration clause, "should any dispute arise.. . " 

Appellant and Respondent made presentations at an arbitration on 

October 2,2007, (see appendix 5), the face of the award had a "Scrivener 

Error, mistaken draftsmanship, a corrected award was issued November 

20,2007 (see Appendix 6) .  Trail Court confirmed award on December 14 

2007 (see Appendix 7) Alpacas of America submitted to Trial Court a 

Stud Service Contract to hold Respondent in Thurston County Superior 

Court (see appendix 8). 
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111. Argument 

Trial Court generally must admit evidence that tends to make existence 

of material fact more or less probable in actions. Alpacas of America has 

commenced action that should be considered contemptible conduct with bad 

faith intentions in it's concealment of seven Sales Contracts with seven 

Promissory Notes to Trial Court. Evidence that reasonably tends to establish 

the theory of a part is "relevant". Johnson v. Weyerhaeuser Co., 930 P.2d 

331, 84 Wn. App. 713,953,2d. 800. 

Arbitrator's made a" Scrivener Error a mistaken draftsmanship" on the 

Face of the award not an error of law. In the absence of an error of law on 

the face of the award, arbitrator's award will not be vacated or modified. 

Davidson v.Hensen, 954 P.2d 1327, 135 Wn.2d 1 12, (1 998). Alpacas of 

America and James Ayers agreed to arbitrate any disputes by entering 

into seven Sales Contracts with Promissory Notes which where all drafted 

by Alpacas of America. Arbitrator's powers are governed by agreement to 

to arbitrate. Anderson v. Farmers Ins. Co. of Washington, 923 P.2d 713, 

83 Wn. App. 725 (1997). 
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Once a party moves to compel arbitration of a particular dispute and 

the Trial Court determines that the parties have agreed to arbitrate that 

dispute, the trial court must order the parties to proceed to arbitration 

save upon such grounds as exist at law or in equity for the revocation 

of any contract. Kamaya Co. Ltd. v. American Property Consultants, Ltd., 

137 Wn. 2d 1012,91 Wn. App.703 (1 998). 

Waiver of the right to arbitrate under a contract occurs only where a 

Party's conduct is inconsistent with any intent but to forgo arbitration. 

Civil Service Com'n of City of Kelso, 969 P.2d 474, 137 Wn. 2d 166 

(1 999). Contractual dispute is arbitrable unless it can be said with positive 

unless it can be said with positive assurance that the arbitration clause is not 

susceptible of an interpretation that covers the asserted dispute, Alpacas of 

America draft the arbitration clause in all seven Sales Contracts with 

Promissory Notes. Kamaya Co., Ltd v. American Property Consultants, 

Ltd., 137 Wn. 2d 1012,959 P.2d 1 140,91 Wn. App. 103 (1 999). In drafting 

the Exchange Contract, Alpacas of America's Guarantee, "AS IS" 

WITHOUT ANY WARRANTY OF ANY KIND, EXPRESSED OR 

IMPLIED.. . ." Is substantive unconscionability and involves "those 
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cases where a clause or term in the contract is alleged to be one-sided or 

overly harsh.. ." Nelson v.McGoldrick, 127 Wn. 2d 124,13 1, 896 P.2d 1258 

(1 995)(quoting Schroeder v. Faaeol Motors, Inc. 86 Wn. 2d 256,260,544, 

P.2d 20 (1 975). 

Trial court review of arbitration award is confined to question of 

whether any statutory grounds for vacation exist, and burden showing that 

such grounds exist is on the party seeking to vacate award, the Trial Court 

found no statutory grounds for vacations. Penasus C0nst.v. Turner Co., 

929 P.2d 1200, 84 Wn. App 744 (1997), RCW 7.04.150, RCW 7.04.160(3), 

RCW 7.04.170. 

Trial Court has limited power to confirm, vacate, modify or correct 

arbitration award. Davidson v. Hensen, 135 Wn 2d 112,933 P.2d 1050, 

85 Wn. App. 187. Appellant review of trail court's confirmation of 

arbitration award is limited to review statutory grounds for vacation, 

modification, or correction of arbitration award, no statutory grounds exist, 

only a "Scrivener Error, mistaken draftsmanship" on the face of the award. 

Bonnino v. Moss, 969 P.2d 11 18,93 Wn. App.654 (1999), Equity Group, 

Inc v. Hidden, 943 P.2d 1 167, 88 Wn. App. 148 (1 997). 
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Statute governing voluntary arbitration pursuant to contract provides 

for no judicial review. In re Smith-Barlett, 976 P2d. 173,95 Wn. App. 633 

(1 999), RCW 7.04.010. 
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IV. CONCLUSION WITH RELIEF 

Respondent James Ayers precise relief sought is a Motion to Affirm 

trial courts confirmation of arbitration award, and judgment, RAP 18.14 (e) 
(1) (a) (b). 

Appellant Alpacas of America has clearly blind-sided Trial Court with 

its concealment of seven Sales Contracts with promissory notes all drafted by 

Appellant in its action, now it is asking this Court to review and reverse a 

typographical error on the face of an arbitration award, which is not an error 

of settled law, a ~ v o l o u s  appeal, intended to delay Trial Court, a Violation 

RAP 18.9 (a). Alpacas of America's Attorney Ms. Stephanie M.R. 

Bird, WSBA #36859, a junior partner of the Cushrnan Law, P.S., was not 

Appellants counsel during arbitration, and appear to be getting her "feet 

wet" in Appeals Court Division 11, at the Courts and Respondents expense. 

James Ayers pro se respectfully asks this Court to Affirm the court below, 

to award Attorney Fees and Expenses RAP 18.1 (a), and impose Sanctions for 

Violation RAP 18.9 (a), filing a frivolous appeal. 

Respectfully Submitted this 17 
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V. APPENDIX 

Sales contract dated January 19,2002 

Promissory Note dated February 22,2002 

Alpaca Registry Suri SUPER NOVA OF PERU D550 

Statement of Cost of Seven Alpacas all dated January1 912002 

Arbitration Award dated October 9,2007 

Corrected Arbitration Award dated November 14,2007 

Verbatim Report Of Proceedings dated December 14,2007 

Trial court confirmation of award and cost 

Replacement Stud Service Contract dated January 26,2005 
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- 
ALPACAS OF AMERICA 

25525 DAHL ROAD ARLINGTON, WASKINGTON 98223 
TELEPHONE: (360) 629-6395 FAX: (360) 629-6396 E-MAE alpacr@alpacnl.com WEB: alpaca@lpacal.com 

SALES CONTRACT 

THIS CONTRACT is entered into by and between ALPACAS OF AMIWCA, LLC (htreiaafttr refernd to as ''Seller"! 
and ?a ( r tL ;P 41.r er'j (hereinafter referred to as "Buyer"). 

WHEREAS, the Seller is the owner of the following alpaca(s): 
Iri.4ME DOB COi .OR DAM BLOODCASE 

D55O SUPER NOVA OF PERU D550 AOA 08/04/00 F SLW BEIGE Pa50 PSI14 AL24 t 91 

WHEREAS, the Selltr agrees to sell and the Buyer agrees to purchase the abovalisted alpace(s). 
WHEREAS, the parties wish to set our in writing the terms of the Saies Conmct by which the alpaca(s) will be 
purchased. 
!SOW, THEREFORE, in consideration of the mutual covenants contained herein, the partias agree as follows: 

,-.mC-a-s-E- * M-c=. : ) - -  - - - ,  , . -  . .  - -  , - . -  - . - -  - - - - .  - -  - -  - -  - 

Pureham price will be as follows: SUPER NOVA OF PERU DS 50 .AOA: $ 3 \ .5t030 
DueuDon simina: S S 3- 

.-. 
& 0 

hrenst rots - -  573 %. TOTAL PIUNCIPLE: $ iu ,t2 %OO 
Amount financed: $ ib , \a%O - - 

Forty-atghl monthly payments. including interest sad principle wlll be in tbt amount of S 37b anddueonor 
briort tbo 15th of each month boqinmbg February IS, 2002. Balnncc may be paid in full at any We witb out ray prepayment 
Dcnalty. At the ovtbn of the Sclkr a late payment fee of not more thao SlW. will be subject to the Buyer lor any &ate 
pnymeat 

GUAIZI+NTEEe Each maiden female alpaca(s) is sold guaranteed to be ptomically corrtct in the reproductivc system 
at maturiry and capable of btcoming pregnant and producing a live cria when bred to a herd sire owned by the Seller. 
W-ty ends DAor the first birth. The Seller is not liable for circumstancw beyond heir control causing infmility whik 
rhe aipacafs) is in the possession of the Buyer. If abuse or neglect does occur on the part of tho Buyer rssuiting in a lost 
pregnancy. this will nullify all wanantits. All maiden fmlt alpaca(s) over six months of age come with a necasr 
brwding fee fer a Wiag to a herd sire owned by Seller. If a maiden femaie alpaca(s) is no? b d  to a h d  sirc owned 
by the Selicr ar the Seller's fann, all w m t c e s  either expressed or implied an void. If by the age of thirty-six months2 a 
mPidtn hmdc has not besn succtssftIly brtd the Seller has the opportunity to do a reproductive evduation- S w c  
alpaca be infenile, rhe Seller. at his c@ wjkeithpplace the f&e witb w.@r o f m ~ l  @ity or re&nd the 
w=sTu- 

- - _  _-- _ _  --- - -  
The S~l l sr  dm not gumtee the a g v c  listed alpaca for the-ability to Rpmduce a paniculv 

phQnor?rpic or genotypic quality, including color and gender, in all future offspring. The Seller is not tiablc for 
circurnsmces beyond heir control causing infcrtiihy while the above-listed alpacds) are in the possession of the Buyer 

'.4 UCC-I Financing Statcmcnt, Promissory Note and Secwity Agreement will be cornpitted by the Buyer, the filing cosl 
':;ill be borne by the Seller. 

REGISTRATION: A N  # for S ~ E . R N O V . 4  OF PERU D550 AOA is 825373. 

:MICR&XIP: Microchip # for SUPER NOVA OF PERU D550 AOA is 126646562A. 
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PAGE 2 OF 2 

JW~TRSKIP: Buyer agrees and understands that as long as there an monies due from the Buyer to the Seller on the 
purchase of the above-listed alpaca(s) and any future cria will remain the property of Alpacas of America until which 
time the bdance is paid in full. As consideration for Seller financing the above-listed alpaca(s), Buyer understands and 
agrees that the failure of the Buyer to make payments as a p e d  for a period of Sixty Days (60) will cause all payments to 
date to become liquidated damages, up to and including Sixty Percent (60%) of the purchase price of $ d/ , $09 
plus interest. Monies, if any, over and above Sixty Percent (60%) will be returned to Buyer, and they will have no further 
claim on the above-listed alpaca(s) or any offspring produced. Any and all moneys generated from the above-listed 
aipaca(s) including but not limited to the sale of offspring, breeding service, insurance proceeds and the like will go 
against the unpaid balance owed to the Seller until the balance is paid in full. 

POSSESSION: Liability for the alpacajs) will be assumed by the Buyer at the fall of the auctioneer's hammer. The 
Buyer will be responsible for all delivery costs. The Seller shall in no way be responsible for the care, husbanciq, or 
maintenance after January 20th, 2001. Seller will be available for free consultation and advice. Buyer will obtain ful l  
mortality insurance with no deductible for the above-listed alpaca(s) for the amount owing until balance is paid in full. 
Alpacas of America will be listed as the primary beneficiary until the a lpx ( s )  is paid for in full. A copy of this 
insurance policy will be provided to Alpacas of America. In the event Alpacas of America cares for any of the Buyer's 
alpaca(s), the Buyer assumes ail risk in breeding, pregnancy, birth and cria care. Alpacas of America recommends that in 
addition to the required i n s m c e  coverage maintained on the above-listed alpaca(s), the Buyer also mainrain coverage on 
any furure cria. Alpacas of America agrees not to hold the Buyer liable in the event the Buyer's alpaca causes damage to 
alpacas or property owned by Alpacas of America. If agistment is needed it will be at $2.00 per day per independent 
aipaca; which includes daily feed, board and minor medical as defrned by the Seller. 

RISTORY, EXAMINATION AND FIEALTE CERTIFICATE: Health Certificate and insurance exam to bring the 
alpaca(s) to he Buyer's ranch in the United States will be provided by the Seller. The alpaca(s) has been examined by 
the Buyer (or the Buyer has been given the oppommity to do so and has declined] and by a licensed vewrinarian, and the). 
have found the alpaca(s) to be in good health, Insurance to cover said alpacafs) will be provided by the Buyer. The 
information given on the alpaca@) is as believed to be accurate and is given in good faith. 

DISPVTES: Should any dispute arise concerning this Contract, the parties shaH submit the matter to arbination before 
an arbiter in Snohomish County, Washington agreed upon by both parties. The decision of rhe arbiter shall be binding 
upon the pcrrtits. The party against whom any arbitration award or decision is made shall be responsible for the 
arbitration costs and attorneys fees of the prevailing party. 

WARRANTY: Buyer hereby acknowledges and warrant; that they have read this entire Contract and understand its 
rems and contents. Buyer has the right to have this Contract reviewed by an attorney prior to signing. The p d e s  agree 
that facsimile copies of signature pages are acceptable until originally signed pages are received by both the Buyer and 
tbc Scllcr, 

Tr(i WIThTSS WHEREOF, thc Parties have BERE UNTO set their hands. 

SELLER: Randal P. Snow ~ h t e  ' 
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BUYER: Date 
Ranch: L: . l i c y  ' C a+/:), / ( , ? l t k  

Address: ! 3-6. d?~( re' ,  , k ,  (4f 
City, State, Zip: Ad;: if :Q /52 
Telephone: @d 37, .;, ,; 
Fax: ( ) 
Owner Code: 



ALPACAS OF AMERICA 
- 

3SSU DAHL ROAD - ARLINGTON, WASHINGTON 98223 
PHONE: (360) 629495 FAX: (360) 629-6396 E-MAIL: alpaa@81pral.com WEB: wwwalprcal.com 

INVESTMENT QUALITY STOCK VTSX'X'0R.S 
LARGEST HERD IN NORTH AMERICA 

SUPPLYING BREEDING STOCK WORLD 

Promissory Note 
Page 1 of2 

Amount of Note: % \b, 1 2 5  .OO Arlington Washington 
January 19,2002 

.00) on the 1 st day of each month 
installment3 shall continue until the entire indebtedness 

evidenced by this Note is ftlly paid, except that any remaining indebtedness, if not sooner paid, shall 
be due and payable on Febnrary 15,2006. 

If any monthly installment under this Note is not paid when due, upon (30) days written 
notice by Noteholder, the entire principal amount outstanding and accrued intenst thereon shall at 
once become due and payable at the option of the Noteholder. The Note holder may exercise this 
option to accelerate during my default by Borrowers re-less of any prior-forbearance. If the -- - - - -- - -. -. - -------- - - -  ___ __________--.-- -------- 
borrowers de6Si-e Note holder shall be entitled to collect all reasonable costs and expenses of 
collcttion, including but not limited to reasonable attorney's fees and litigation related expenses 
renardless of whether or not a lawsuit is cornmenctd, and including such fees, costs and expenses 
wiish may k incumd at lrjai, on appeal, or for protecting the intekst of the Note holder on account 
of bdauptcy or reorganization proceedings, voluntary or invoiuntary, in which the Bomwcn are 
debtors. 

Borrowers shail pay to the Note holder a late charge of five percent (5%) of any monthly 
installments not received by the Note holder within fifteen (1 5) days after the installment is due, 

Bomwers may prepay the p ~ c i p a l  amount our;tanbiag in whole or in part wihout 
prepayment penalty. Any partial prepayment shall be applied first against accrued interest, and 
second against the principal amount outstanding and shall not postpone the due date of any 
subsequent monthly installments or change the a m w t  of such installments unless the Note holder 
shall otherwise expressly agree in writing. 
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Promissory Note 
Page 2 of 2 

Presentmenf notice of dishonor and protest rue hereby waived by all makers, sureties, 
guarantors and endorsers henof, as applicable. This Note shall be the joint and several obligation of 
ail makers, s d e s ,  gwwantors and endorsers, and shall be binding upon them and their successors 
and assigns. 

Any notice to Bormwers provided for in this Note shall be given by mailing such notice by 
certified mail addressed to B o m w r s  at the property addresses stated below, or to such other address 
as the Borrowers may designate by notice to the Note holder. Any notice to the Note holder shall be 
given by mailing such notices by certified mail, return receipt requested, to the Note holder at the 
address stated in the h t  paragraph of this Note, or at such other a d b s  as may have been 
designated by notice of borrower. 

The parties agm that this Agreement shall be controlled by the laws of the State of 
Washington and further agnc that venue and jurisdiction of any legal action to interpret, to enforce, 
for damages as a result of breach of this Agnemcnt shall be in the Superior Court in and for 
Snohomish County, Washington. 

The indebtedness evidence by this Note is pursuant to a sales contract between the parties by 
which the Bomwers have contracted to purchase (Super Nova of Peru D55O AOA, A S #  825373) 

/ alpacas from the Note holder. The indebtedness evidence by this Note is xcurtd by the 
Security Agreement granting the Note holder a purchase money seeunity intenst in the alpacas 
beginning purchased together with the UCCl fm. The parties agree that on or before Fcbrua~~  1 ,  
2006 or release of the purchased alpacas' registration to the Borrower, whichever is sooner, the 
Borrowers shall provide payment in full, including interest to the Note holder. 

BORROWERS: A 

, , 

Address: 
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sir: Fernair 
; / Date of Birth: 04 August 2000 

i 
i 
i 
1 

I~mn at time of Conccpliot~. 

i 

: I  ! Suri Alpaca 
i ID# $25373 
; 

:{AKSFI-r, DVhl 
LCAS L L1,AMAS 01' /WEHICA 

at time of Conception 
, 

.. 4. HARNETf, DVM 
U,PACAS Qr I.LAMAS OF WEKICA 

j i I>am Omcr when cria was horn 
I I UA15 

{ WM. BNCNE.l"C, DVhI i AI.PAcAS & LLAMAS OF AMERICA rc'  

Cerlificatr lssucd 05 July 200 1 

Ilatc Registered. 04 Julv 200 1 

! I SUPER NOVA OF PERU D550 
f WM. BARNETT, DVM - BAlS 
I ALPACAS & LLAMAS OF AMERICA 
I 

, 25525 DAHL IU) 
I 

I 
ARLINGTON, W A  98223 

I 

I 
I 

I 
I 

I 
I 

I 
! 

1 
I 

1 
4PERUVlAN M ~ T E O R  6050 
SA-R166580 -*P&u MB 



Statement 
Alpacas of America, LLC. 

16611 Old Highway 99 SE 
Tenino, WA 98589 

Ph: (360) 264-7585 Fax: (360) 264-7992 
E-Mail: alpaca@aipacal.com 

-*----- ---- 
TO: 

,-- - .- --- - -. --- -- - - -. - - - -. . 

Dilley Dally Ranch 
Particia Cunningham / James Ayers 
1 20 Bear Gulch Rd 
WESTCLIFFLE CO 8 1252 

DATE TRANSACTION 
-- -- - - - - . - . - - - -- - - - - .- . 

1 U3 1/200 1 Balance forward 
0111 912002 XNV #I0843 - Purchase of F0256 Allegra Simpatica 
01/19/2002 W # 10844 - Purchase of D550 Super Nova 
0111 912002 MV # 10845 - Purchase of D283 Rosa Fina 
01/19/2002 INV #I0846 - Purchase of F005I Granita 
01/19/2002 INV #I0847 - Purchase of D390 Jgiesia 
01/19/2002 INV #lo848 - Purchase of F0251 Teresita 
01/19/2002 INV # 10849 - Purchase of D446 Negra Valorosa 
02/13/2002 PMT #5194 - Signing Fymt INV 10843-48 [Celebrity Sales] 
02/22/2002 PMT #0945 - PD IN FULL- F0256,DSSO,D283,D390,F025 1 
02/22/2002 PMT #0948 - Pmt on FOOS 1 ,D446 INV 10846/49 
03/25/2002 PMT #4858 - MAR PMT ON: F005 1fD446 INV 10846/49 
04/19/2002 PMT #4874 - APR PMT ON: F005 1, D446 
05/24/2002 PMT # 100 1 - MAY PMT ON: FOOS 1 l?W 10846, D446 INV 10849 
093 1/2002 LNV # 10936 - Shearing of 7 Nudie Cut 
05/3 112002 PMT # 10 1 5 - PMT ON: SHEARING OF 7 INV 10936 
0611 712002 PMT # I  026 - JUN PMT ON: F005 1 INV I 0846/ D446 IIW 10849 
07/26/2002 PMT # 1032 - JUL PMT ON: F005 I 1NV 10846, D446 WV I 0849 
08/23/2002 PMT #1002 - AUG PMT ON: F005 1 J.NV 10846 
09/18/2002 PMT #49 i 1 - Sept PMT on Inv# 10846(F005 l)/lnv.# 1049(D446) 
1011 012002 WV #I I018 
10/10/2002 INV#11019 
10/24/2002 PMT #I029 - PMT on Breeding S3 10 X D390 
10/24/2002 PMT # 1029 - PMT on Breeding 6050 X D283 
1 0/24/2002 PMT #I029 - OCT PMT on F005 1 8 D446 

DATE 

AMOUNT DUE AMOUNT ENC. -- . - 

$23,126.94 
-,--.- --- 

AMOUNT BALANCE 
- . -- . - - - . . - -. 

0.00 
18,500.00 18,500.00 
21,500.00 40,000.00 
30,500.00 70,500.00 
23,000.00 93,500.00 
42,000.00 135,500.00 
20,500.00 156,000.00 
16,000.00 172,000.00 

-43,000.00 129,000.00 
-99,750.00, 29,250.00 

-543.44 28,706.56 
-546.04 28,160.52 
-548.65 27,611.87 
-55 1.29 27,060.58 
245.00 27,305.58 

-245.00 27,060.58 
-553.92 26,506.66 
-556.58 25,950.08 
-559.23 25,390.85 
-56 1.92 24,828.93 

1,250.00 26,078.93 
1,250.00 27,328.93 

-1,250.00 26,078.93 
- 1,250.00 24,828.93 

-564.62 24,264.3 1 

AMOUNT DUE 
----- -d 
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?20 Third .A-ienue, Suite 1100 
Seattle, tVA 98104-1 823 

Andrew L. Benjamin Telephone: (206) 622-8953 Heritage M. Filer, Associate 
Email: abt1~jar11in@.benj1aw~com Facsimile: (206 j 622-'1365 Email: hfiler@benjiaw.com 

~ ~ 7 1 ;  .Senjiaw .corn 

October 9, 2007 

Ion E. Cushman, Esq. Mr. James A yers 
Crishmnn I . n x  Offices, P.S. P.O. Box 14094 
921 Capitol t1r.a~ S. Albuquerque, hX 87 19 1-4094 
Olympia. JVA 98501-8239 

Re: Alpacas uf America, LLC, u Washi~gtun Limited Ligbility Cqmpan-v, vs. 
James Ayers; Th irrston Calm 0: Sitperior Coirrt Catrse Nu. 06-2-01 01 0-5 

Dear Messieurs Cushman and Ayers: 

I thank you both for your presentations at the arbitration on October 2, 2007, in 
Everett, Snohomish County, Washington. As T explained during my remarks at the 
hearing. it is regrettable that both parties failed, at times during the lead up to and at the 
arbitration. to communicate clearly andfor timely abide by my instructions. This fact 
resulted rn additional time being spent by the arbitrator that could have been avoided. 

The balance of this letter will constitute my Award in this case, 

1. There ex~sted a mutual nistake of fact concerning the gender of the 
S'li,S00-priced alpaca Supernova. A female was contemplated, but Supernova was a 
hemxiphrodite. In such an instance, the h e r  should do equity to correct the mistake to 
the extent practicable. 

2 .  The replacement alpaca,   to 1019, was not of quality comparable to an 
alpaca in Supernova's price range. 

3 Both parties breached the sales contract by failing to properly inspect 
Supernah a before the sale. 

4. Mr. Ayers has had the use of the alpacas for the intervening period and will 
retain ownership of Ato 101 9 after this award. 

5 .  While plaintiff Ayets is the net prevailing party as he is entitled to a 
recovery from AOA, the result is much less than sought by Ayers and more than AOA 
proposed. Thus, neither is the prevailing party as to the attorney fee clauses, while both 
parties are equally responsible for the arbitration fees and costs. 
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. 
Son E. Cushman, Esq. 
Mr. James Ayers 
October 9.2007 
Page 2 

6. The net damages awarded to Mr. Ayers f?om AOA is $1 0,000. 

Attached hereto is my billing statement for services rendered. There remains an 
amount due and owing of $1,285.65, which would be $642.82 for each party, payable 
within thirty (30) days of this ruling. If paid within that time, I am willing to accept the 
sum of $500.00 in satisfaction of each of your respective shares. 

T h d  you for your attention. 
. - .  

Very truly yours, 

LAW GROUP, PLLC 

Andrew L. Benjamin 
Arbitrator 

*ALB:kh 
Enclosure 
aW p\lccl#naiarhrtrat~a!pacrsp v ayersQ7 I009cusUyarh .doc  
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.-Indre\v L. Benjamin Telephone: (256:1 623-5952 
Einall: abenjamin@benj Ia~v.com Facsillule: r 266) 622-1 -363 

~\v \~ , i?~IIj !3U' .~oi l ;  

I!erttagc hi. Filer, .-\ssoclnte 
Ernail: hf i ier~~be~lj la\~,cam 

Jon E, C u s h ~ a n ,  Esq. Ylr, James A yen 
Cushman Law Offices, P.S. P.O. Box 14094 
924 Capitol Way S. A1Suquerque, NM 87 i 9 1-4094 
Olympia, WA 9850 1-8239 

Re: A fpncas of America, LLC, a It'ashi~tgton Liinited Liabiiity Contparty, vs, 
James Ayers: Tltrirstor~ Coimf)' Siipei'iur COZZI? Cattse 80, 06-2-0101 0-5 

Dear ILIessieurs Cushman and Ayers: 

This constitutes rn:. Amended .*yard and clarifies the claim by the plaintiff 
-4lpacas of America concerning a lack of subject matter jurisdiction suppoi-ting the 
arbitrator's award of October 9. 2007. 

A!'vIEXD33ENT OF X'CVXRD TO CORRECT SCRIVENER ERROR 

First, I note that neither party called the mistaken reference at section four of the 
original Award to my attention before the court hearing on the matter. Although such is 
no excuse for the undersigned's drafting enor, professional courtesy and judicial 
economy should ha~ .e  compelled the objector to try to clarify that point before taking up 
court time on the subject. 

That section is amended pursuant to RCW 7.04A.240(a) to read: 

3. Mr. Ayers has had the use of the alpacas for the intervening period and wiII 
retain o~vnership of At-dQ49 Superno\-a after this award. 

SUBJECT .MATTER JURISDICTION EXISTS. AS CRL'X OF CASE IS THE 
BREACH OF 2002 SALES COXTRACT THAT REOIIIRED CONTRACTGAL 

ARBITRATIOX Ti\; S:iOHO>IISH COLYTY 

Second, I have been requested by the plaintiff and directed by the court to address 
the question of jurisdiction, Contrary to the ItJay the seller characterizes this matter, I 
find that the entire claim arises f ron~ the breach of the 2002 original sales contract. 
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.1 E. Cushman, Esq. 
zfr. James Aye's 

Kot-ember 20, 2007 
Page 2 

As set forth in my original Award, the seller breached its duty to provide a brecd- 
able female alpaca that was worth the SZl ,jOCI purchase price. XOA's current counsel, 
who was not present durins the arbitration. poiilts to the n.aii.er of \\.anant). language in 
the exchange contracts entered into after the original sales contracts. A0.4 was 
questioned sharpl). at the Ilearing conce~ni~lrg the unconscionability of those proi,isions, 
for if the replacement animal is as inadequate as the original, fairness dictates that rhe 
seller make the bu!*er n.hole regardless of the inclusion of a limitation of liability 
provision. 

The original 21!{72 sales rcntracr y-o~-ides fcr c ~ n t r ~ c t l n !  rbirratior. in Sr,~i.,cmish 
County. Both parties and the undersigned at all times created the case as one under 
contractual arbitration. Both parties paid a private retainer and paid the residual fee 
owing, without ever raising an objection. Aside tkorn the fee argument, n.hich n9as not 
raised in the hearing with the Court, I fail to see any prejudice from the case being 
adjudicated as a contractual rather than mandatory asbitrarion matter. Xeither party 
noted a mandatory arbitration by filing a Statenlent of -4rbitrabilit)-, so it is hard to 
understand ho\v the court or undersigned should ha1.e determined that such was more 
appropriate under the circumstances. 

For these reasons, I find that subject matter jurisdiction existed to conduct and 
decide the arbitration of this dispute in Snohomish County, Washington as contractual 
arbitration tvas specifically provided for in the dispute 1.enue pro\-ision in the second to 
last paragraph of the original Sales Contract (drafted by Alpacas of America) entered 
into in early 2002 (attached). 

FEES 

Attached hereto is my billing statement for ssn.iees rendered. I ha1.r not charged 
the parties for clarifying the mistaken draftsmanship, which upas first done by email on 
November 15, 2007. There remains an amount due and onsing of S1,237.50. Because 
A0.4 did not fjrst seek clarification from ihe undersigned and has re-argued points raised 
at arbitration in a very lengthy submission, I order that the plaintiff .AOA pay the entire 
amount due. If paid nvithin thirty (30) days of this niling, I am willing to accept the sum 
of 5350.00 in  satisfaction of that administrati\-e expense. 
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. 
Jon E. Cushman, Esq. 
3lr. James Syers 
NOT-ember 30, 2007 
Page 3 

Thank you for your attention. 

Verlt trul). yours, 

BEW.43IIX LAJV GROUP, PLLC 

CC: Judge Gary R.  Tabor 
-4LB:kh 
Enclosures 
;iib pllc c;?ena~arbtnat\a)~afas 1 a!.eis 07 i !2&:,-ushn~enS?;mih do: 
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I 

IN THE SUPERIOR COURT OF THE STATE OF 
WASHINGTON 

IN AND FOR THE COUNTY OF THURSTON 

VS . 
JAMES AYERS, 

Defendant. 

ALPACAS OF AMERICA, LLC, 1 
1 

Plaintiff, 1 
) 
) 
) NO. 06-2-01010-5 
) 
) 
) 
) 
1 
) 

VERBATIM REPORT OF PROCEEDINGS 

BE IT REMEMBERED that on December 14, 2007, 
-. 

the above-entitled matter came on for hearing before the 

HONORABLE GARY R. TABOR, Judge of Thurston County 

Superior Court. 



For the Plaintiff: 

For the Defendant: 
pro se 

APPEARANCES 

STEPHANIE BIRD 
Cushman Law Office 
924 Capitol Way S, Ste. 201 
Olympia, WA 98501 

JAMES AYERS 
P.O. Box 
Albuquerque, NM 87191 
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1 they are basing their defamation claim on. 

2 So I just want to make sure the Court is 

3 aware that all future contracts are exactly the 

4 same as the original sales contract of Super 

5 Nova. That's all, Your Honor. 

6 THE COURT: All right. Thank you. 

7 Many of the arguments I've heard today I've 

8 heard before, and I'm not going to spend a 

9 great deal of time going back through the 

10 procedural history of this matter. But it's 

11 clear that the Court has previously sent the 

12 matter to arbitration in Snohomish County under 

13 the terms of contract language. There was an 

14 arbitration held, and a decision was rendered. 

15 That decision was dated October 9th, 2007. 

16 It was only after that decision was sent 
I 

17 back to this Court with Mr. Ayers' request that 

18 judgment be entered that the plaintiffs in this 

19 matter raised the issue of jurisdiction, 

20 claiming that the Court should not have sent 

21 the matter to arbitration and objecting to that 

22 arbitration. 

23 There were a number of arguments that 

1 24 were raised that had not been raised at the 

25 time of the arbitr&?f%Pr7 at least so far as I 



1 knew. Clearly, there's not a record of the 

I 2 arbitration hearing itself, and so I did hear 

3 both sides suggest that certain things were or 

4 were not said at the arbitration. 

5 In any event, ultimately, I sent the 

6 matter back for clarification by Mr. Benjamin, 

7 the arbitrator. I clearly pointed out that 

8 there had been a mistake as to which alpaca was 

9 still in Mr. Ayers' possession, and Ato 1 0 1 9  

10 had been returned to the plaintiffs, Mr. Ayers 

11 had taken back Super Nova. And so Mr. Benjamin 

12 looked this situation over again, including my 

13 suggestion that he consider the issue of 

14 whether or not jurisdiction was raised before 

15 him, whether or not it was waived, whether or 

16 not he had jurisdiction to hear the matter. 

17 He did address that in his November 20th 

ruling. He changed what he characterized as a 

scrivener's error on paragraph four on page 

one, substituting the name of Super Nova. He 

maintained the $10,000 award that he had 

previously given on defendant's counterclaim, 

and I'll specifically quote from the paragraph 

at the top of page two: He says, "As set forth 

A n i  7 
in my original a w a s  %he seller breached its 
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1 duty to provide a breedable female alpaca that 

1 2 was worth the $21,500 purchase price. " That is 

the basis for his $10,000 award. 

I'm going to uphold that award from the 

standpoint of, I'm going to enter judgment. 

I'm going to deny the plaintiff's motion that 

that arbitration award be stricken and =hat the 

Court consider further action such as setting 

the matter for trial or consider arbitration 

under mandatory arbitration. I'm not going 

there. The award was $10,000. 1'11 noee, 

also, that Mr. Benjamin indicated that because 

of the convoluted nature - -  

MR. AYERS: Your Honor, I've been 

breaking up. I cannot understand you. 

THE COURT: All right. Let me repeat. 

1'11 also say that, based upon Mr. Benjamin's 

request that the fee for this second 

arbitration be paid by the plaintiffs, Alpacas 

of America, I'm going to direct that that be a 

part of this judgment. 

NOW, let me clarify that: There is an 

amount due and owing for the first arbitration 

of $1,237.50, and that was to be split between 

the two parties. -%&re was a new amount of 
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1 $850 assessed against the plaintiffs, Alpacas. 

1 2 There was also some mention early on of 

3 accepting $500 from each side instead of 

1 4 $1,285, at least changed that amount somewhat. 

5 In any event, Ms. Bird, what's your 

6 understanding of what Mr. Benjamin says that 

7 Alpacas of America owes as far as his costs? 

8 MR. BIRD: My understanding is both 

Mr. Ayers and Alpacas of America paid - -  we 

each paid the $500 that was owed initially. As 

to the $850, my understanding is that that is 

owed by Alpacas of America. Alpacas of America 

has sent the check. The check is on its way to 

Mr. Benjamin. 

THE COURT: All right. You're 

representing to me that each side has already 

paid for the first arbitration? That's $500 

each. 

MR. BIRD: Yes, Your Honor. 

THE COURT: All right. So as to the 

judgment, then, I'll only impose that $850 be 

paid by Alpacas of America to the arbitrator, 

MR. AYERS: Hello? 

THE COURT: I'm still here. 

MR. A Y E R S ~ ~ ~ ~ & $ ,  I heard the phone 



! 

I 

Page 19 
1 line went blank. I'm sorry. 

1 2  THE COURT: I'm writing in the I 
3 judgment $850 to the arbitrator. And I guess 

1 4 
1'11 write his name in here, although that is 

1 5 clear. It Is Andrew Benjamin. What about costs 

6 in this particular case? 

1 MR. AYERS: I think in his first - -  

THE COURT: Well, I'm asking you about 

9 costs that you may have encountered in filing a 

10 counterclaim. 

11 MR. AYERS: I believe it was $250 to 

1 12 file it with the Court. I 
THE COURT: Well, that would be my I 

1 l4 
understanding. I've not looked back through 

115 
the file to see if indeed that was the amount. I 

1 l6 MR. AYERS: That was the amount, Your 

17 Honor. 

18 THE COURT: Ms. Bird, do you have any 

1 19 disagreement with that amount? 

20  MR. AYERS: I don't know, Your Honor. 
I 

I don't know the cost of filing a counterclaim. 

THE COURT: It's the same as the 

23 filing fee. So it may be $200. 

24 MR. AYERS: I'm sorry. It is 200. 

25 Here, I'm sorry, i$~?f%~~$!200 for the filing fee. 



ALPACAS OF AMERICA 
16641 HiGHWAY 99 SE - TENINO, WASHINGTON 98589 

TELEPHONE: (360) 264-7585 FAX: (360) 26t7932 E-MAIL: slpaca@alpacal.com WEB: www.alpacvl.com 
LVVESTMENT QU,QLITY STOCK %'TSITORS WELCOME 

LARGEST HERD NORTH AMERICA 
SCPPLYISG BREEDlDr'G STOCK WORLDWIDE 

REPLACEMENT STUD SERVICE CONTRACT 

Parties: 
4LPAC AS OF AMERlCA, LLC 2 .  3AM O1&XER: Jim Ayers 
.ADDRESS: 1664 1 Old Highway 99 Southeast .ADDRESS: P.O. Box 1333 
C!'TY: Tenino STATE: W ZIP: 98589 CITY: Canon C i y  STATE: CO ZIP: Y !?l i i 
PHC)KE: (360) 266-7585 FAX: (360) 254-7992 PtiOYE: (- 19) 318-4367 FAX: 

Recitals: 
i . ALPACAS OF A.klERlCA, LLC o%rs service of the srud alpaca male PPERGViAN ELAR G3534. 

.ARi Rzgis.utiiion %w~ber :  !2303C. Blood Case Sumbe:: XLi4i5-423 (hzrzafier Stud), ro Dm: Dx~ner; 
2.  Dsm Owner of the Dam alpaca SLPER NOVA D550 '40.4; 

'7 -\Ri Regisrrarion Sum r: 825373, (hereafter Damj, hereby C o E T a C i  for i h i ~  srud s e n  ice; 
',ii;ro~hin Number: !j6&6562.4 i 

; 
'icjw. Therefore, i t  is  ~ ~ r e e 4 . 4 ~  Foilows: i 1 -,* 

9s - i  O~+ner  agrees !a payhe  fee o f  30.00 payable r o k ~ p . 4 c . A ~  OF -\\4ERICA. LLC, for nud sen ics  to rhe abi r ic  ideni!ficd 
5 : .  This b r ~ e d i ~ i p t  for the above-listed Dam's previous breeding to PERUYiAY FLEGO G 1 2 6  This e r r d i n s  ii . 
.: ; -&-=  ;< FA,.A, ,a . . .  
. : . , . -3y ihe Diin  breeding at rhe discrtriun oiA!p?cas oi.4rner:ca iniicaci 

LLC. For each additional day !he Dam 
OF .ittiERICA, LLC wiii be iequi-td ii: 

microchipped at the base of rhz isft car 
agrees to pay. The Dam Oiinz: 

or death on any Dam or <ria 25 2 

2;ii.i;. ::f 3 v3c~ina:iofi.o~ tits lack thereof .- - - -  4:_-. - . _. . . _ _ _ I - - . _ - - _ _ _ _ _  _ _ _  - .  _-. - 

3 .  C o n ~ i c :  cas be voided by XLP.4C.h.S OF A k ~ , T C . ~ , .  :LC ar 2.). rime i'er an!. reason 

- h r r !  'C)wncr here'c;:? giver ALPACAS .4.tlE&C.A. Lit 5:il d i jc r~r ion  10 m a a g e  brcsd$,g of Dan? '.- -...',icbt prcgnd.:? juri;,.; - 
.:-a .;;. >,: -.,,. i .,. .LC ~eriod. The Service peroid wti! nor !as[ !anger ;hap 60 day,, ,I; 60 days a=>- -----"re :" !br !rsns~ori  sf ihc 
.. - . Ism i:i;.l;; ihe i'asiiiq owned b:; A!piicas of Ame;jsa. 

: i.po.n . l i P . A C A S  OF .4.tlERIC.i\. LLC's receip: of ?he signed coniraci the breeding --:ss ; + I , ,  . - . Owner's Dam 

3.23 Q~vner authorizes crnergenc) v s ~ t r i n e  care and aq?rez to pa! ali v e r e r i n q  charges for services rendered ro Dam u.hi!e Ic ::?t 
.:IT? ,:!f qi-i'XC.AS OF .i\LiER!C."I LLLC. 

- 
.Ai?.4C.-\S OF A41ERIC.4. LLC maks no g u m t e e s  s to piegnancj or :he birth o f a  !ive cria. .Alpacas of~ i r i z r i ca  docs 3oi 

.,~;.;i.riie~ Ctecc q p z  or dtgrec of quaiiq, in a q  cris resuking +om ihis Pregiimc). 
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8. No guarantees or warranties are provided by ALPACAS OF AMERiCA, LLC or their agents beyond those expressly stated herein. 
The sole remedies of Dam Owner are those contained herein. The parties further agree that no express or implied warranties apply in 
this transaction, and none have been made by ALPACAS OF AMERICA, LLC. No w m t i e s  have been made that the sire is in fact 
free h m  cosmetic, phenotypic, genetic, conformational, or aesthetic defects, nor that the of%pring of this breeding of Sire and Dam 
shall be fiee of such defects. ALPACAS OF AMERICA, LLC does not guarantee the cria that may be produced from this breeding for 
phenotypic or genotypic quality, including color and gender. Dam Owner has inspected Stud, or has been given the opportunity to do 
so and declined (their signature hereto being conclusive evidence of this fact), and fin& him free of any lcnown defects that make a 
breeding of Stud and Dam inadvisable. 

9. This is a contract for services and not for the sale of goods within the meaning of the Uniform Commercial Code (UCC). The UCC 
warranties of merchantability and suitability for a particular purpose do not apply as a matter of law; however, if the parties operate 
under a mistake of law, then Dam Owner acknowledges that all UCC wananties are waived as a matter of fact. Accordingly, no 
remedies under the UCC applicable to the sale of goods are available to Dam Owner. 

10. Dam Owner is responsible for all costs of transportation of Dam to and from ALPACAS OF AMERICA, LLC facility. In the 
event that ALPACAS OF AMERICA, LLC, their agents or principals transport the Dam andlor her cria to or from ALPACAS OF 
AMERICA, LLC's Facilily, they will not be liable in the case of injury or death to the Dam or her cria as a result of transport. 

1 1 .  Dam Owner releases, discharges, and agrees to hold Stud Owner and ALPACAS OF AMERICA, LLC, their agents and principals 
' harmless from all claims that may arise as a result of this Stud Service Contract and the attendant boarding of Dam (and any cria at her 

side). Dam Owner represents either that Dam (and any cria at her side) is fully insured with a full mortality insurance policy. Dam 
Owner funher agrees that their sole remedy, in the event of injury, damage, death or other loss, or loss of value to Dam or any cria at 
her side, shall be to make claim against any insurance policy that they have acquired. If Dam Owner fails to acquire such insurance, 
and hence not act as their own self-insurer, they shall be deemed to have waived any claim against ALPACAS OF AMERJCA, LLC, 
their agents and principals. 

12. In the event any lawsuit is initiated by either p a . ,  the prevailing party shall be awarded reasonable attorney fees and costs of 
litigation. Jurisdiction and venue of any lawsuit arising out of this contract shall be in the local state court of appropriate jurisdiction in 
Thurston County, Washington. 

I 

i 3. Neither ALPACAS OF AMERICA, LLC nor their agents or employees shall be liable for any injury, disease or disability suffered 
by Dam or her cria while in their custody. This contract contains the entire agreement between the parties. 

14. Both ALPACAS OF AMERICA and DAM OWNER agree that a signed faxed copy will be sufficient to begin breeding the 
above-listed Stud and Dam if the stud owner has received payment from the dam owner. No breeding will begin on the above listed 
Dam until a conmct has been signed by the Dam owner and received by Alpacas of America. The faxed copies would then be legal 

and- t r ind* i-kmkqieseftkis-c- uTiiCf-viiunail* --- - - - -- - -- ---- - - - - - - --- -- _ --- -- 

REPRESENTING: 

ALPACAS OF AMERICA, LLC 

By: Randal. P. Snow 
Ranch: 
Address: P.O. Box 1333 
City, State, Zip: Canon City, CO 8 12 15 
Phone: (w 
Fax: - ) \ 6 . , 3 7 / , 2 / J 4  
ILR Ranch Code: 
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Cheryl A. Gray, certifies and declares as follows: 

1. I am the Manager of Classic Distributing, LLC. I am over the age 
of 18, not a party to this action. 

2. On June 17" 2008, I sent via overnight Untied States Postal Service 
Mail, for deliverylfiling, Respondent's Motion on the Merits to: 

Court of Appeals, Division I1 
950 Broadway, Suite 300 
Tacoma, WA 98402 

3. On June 17", 2008,I sent via certified United States Postal Service 
Mail, a copy of the above-described document to: 

CUSHMAN LAW OFFICES, P 
924 Capital Way South 
Olympia, Washington 98501 

DATED at Penrose, Colorado this 1.7" day of June, 2008 

Cheryl A. G,dy 
a RZW, 

James Ayers Motion on the Merits 


