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A S S I G N M E N T  O F  ERROR # I :  ------- Ma--- 

" ,  T I I E  I N I T I A L  S E A R C I I  WARRANT WAS V O I I )  FOR B E I N G  VAGUE 

AND O V E R B R O A D ,  AND F O R  WONT O F  P A R T I C U L A R I T Y .  

I S S U E S  R E L A T I N G  T O  A S S I G N M E N T  O F  ERROR 
----A- ---------- 

( A )  C A N  TITE V A L I D I T Y  O F  A  S E A R C I I  WARRANT B E  U P I I E L I )  UIJ[)ER 

E I T I I E R  A R T I C L E  1,  S E C T I O N  7 ,  O F  T I I F  WASII ' INGTON S T A T E  

C O N S T I T U T I O N ,  OR T I I E  F O U R T H  AMENDMENT T O  TITE U N I T E D  

S T A T E S  C O N S T I T U T I O N ,  TII 'AT: 

( 1 )  A u t h o r i z e s  r andom s e a r c b e s  f o r  " R E C O R D S  S I I O W I N G  

T I I E  I D E N T I T Y  O F  C O C O N S P I R A T O R S  I N  T I I I S  

O I S T R I B U T I O N  O P E R A T I O N " ,  when n o  i n f o r m a t i o n  

was  p r o v i d e d  i n  t h e  u n d e r l y i n g  a f f i d a v i t  t o  

s u p p o r t  t h e  e x i s t e n c e  o f  c o c o n s p i r a t o r s ?  a n d ,  

( 2 )  O s t e n s i b l y  a u t h o r i z e s  a  t i t l e  s e a r c b  o f  e v e r y  

" v e h i c l e "  o n - s i t e  i n  o r d e r  t o  d e t e r m i n e  i f  i t  

b e l o n g s  t o  t h e  o c c u p a n t s / d e f e n d a n t ,  a n d  t h e n  t o  

f u r t h e r  a u t b o r i z e  a  s e a r c b  o f  e v e r y  v e b i c l e  

" o p e r a t e d "  b y  t h e  o c c u p a n t s ,  w i t b o u t  p r o v i d i n g  

a n y  d i s c e r n a b l e  m e t h o d s  f o r  d e t e r m i n i n g  ( i )  w h i c h  

v e h i c l e s  w e r e  o p e r a t e d  b y  o c c u p a n t s ;  ( i . i )  f a i l i n g  

t o  d e f i n e  t b e f  t e r m  v e b i c l e  ; a n d  ( i i i )  f a i l i n g  t o  

d e f i n e  t h e  term o c c u p a n t s .  

ARGUMENT : - 
( A ) ( 1 )  Can t h e  v a l i d i t y  o f  a  w a r r a n t  b e  u p h e l d  t b 2 t  

a u t h o r i z e s  r andom s e a r c b e s  f o r  " R E C O R D S  S I I O W I N G  

T I I E  I D E N T I T Y  O F  C O C O N S P I R A T O R S  I N  T I I I S  1 ) I S T R I B U T I O N  



OPERATION", when n o  i n f o r m a t i o n  was  p r o v i d e d  i n  

t h e  u n d e r l y i n g  a f f i d a v i t  t o  s u p p o r t  t h e  e x i s t e n c e  

o f  c o c o n s p i r a t o r s ?  

ARGUMENT : ---- 
A v a l i d  s e a r c h  w a r r a n t  mus t  d e s c r i b e  p a r t i c u l a r l y  t h e  

p l a c e h s  t b a t  o f f i c e r s  may s e a r c b ,  and t h e  t y p e s  o f  i t e m s  t b a t  

t h e y  may s e i z e .  ,,,---- flawson v .  C i t y  ----' o f  S e a t t l e  435 F3d 1 0 5 4  ( 9 t b  

c . ,  2 0 0 6 ) .  The F o u r t h  AMendment 's  p a r t i c u l a r i t y  r e q u i r e m e n t  

p r e v e n t s  g e n e r a l  s e a r c h e s  and t h e  i s s u a n c e  o f  s e a r c b  w a r r a n t s  

on l o o s e ,  v a g u e ,  o r  d o u b t f u l  b a s e s  o f  f a c t .  S t a t e  v. I I o s i e r ,  ----- 
1 2 4  Wn App 696 ( 2 0 0 4 ,  Div 1) a f f i r m e d  1 5 7  Wn 2d 1. 

I n  t h e  m a t t e r  p r e s e n t l y  b e i n g  r e v i e w e d ,  t h e  a f f i a n t  a s s e r t s  

t b a t  t h e  i n f o r m a n t  b a s  w i t n e s s e d  numerous  p o s s e s s o r y  o f f e n s e  

o f  me thamphe tamine  b y  d e f e n d a n t ,  and a s s e r t s  t h a t  i n f o r m a n t  

b a s  p u r c h a s e d  m e t b a m p h e t a m i n e f r o m  d e f e n d a n t  on n u m e r o u s  o c -  

c a s i o n s .  Y e t ,  d e s p i t e  t h e  a l l e g e d  f r e q u e n c e y  o f  t b e s e  a l l e g e d  

e v e n t s ,  n o  a t t e m p t s  w e r e  made a t  o b t a i n i n g  a  c o n t r o l l e d  buy  

f rom t h e  d e f e n d a n t .  I n s t e a d ,  i n  a  weak a t t e m p t  t o  s u p p o r t  

t h e  f r a i l  c r e d i b i l i t y  o f  t h e  i n f o r m a n t ,  a  c o n t r o l l e d  buy  i s  

o b t a i n e d  v i a  t h e  i n f o r m a n t  -- n o t  f rom t h e  d e f e n d a n t ,  b u t  

-- f r o m  someone e l s e .  

More t h a n  t h i s ,  t h e r e  i s  t h e  g l a r i n g  ommi , s s ion  i n  a l l  

o f  t h e  i n f o r m a t i o n  b e i n g  p r o v i d e d  t b a t  t h e  d e f e n d a n t  i s  a s s e r t e d  

t o  k e e p  a n y  r e c o r d s  r e l a t i n g  t o  c o c o n s p i r a t o r s ,  o r  t h e  o n g o i n g  

c r i m i n a l  e n t e r p r i s e  o f  e i t h e r  m a n u f a c t u r i n g  o r  d i s t r i b u t i o n ,  

i f  e i t h e r  o f  t b e s e  a r e  t r u l y  a l l e g e d  t o  e x i s t .  



The d e g r e e  o f  s p e c i f i c i t y  r e q u i r e d  u n d e r  t h e  F o u r t h  amendment  

may v a r y  w i t b  t b e  c i r c u m s t a n c e s  o f  a  p a r t i c u l a r  c a s e ,  b u t  

a  s e a r c b  w a r r a n t  m u s t  b e  s u f f i c i e n t l y  d e f i n i t e  s o  t b a t  t h e  

o f f i c e r  c a n  i d e n t i f y  w i t b  r e a s o n a b l e  c e r t a i n t y  t b e  p e r s o n s  

o r  t b i n g s  t o  b e  s e i z e d .  (My e m p b a s i s )  S t a t e  v .  G a r c i a ,  1 4 0  -- ------ -- ---- 
Wn App 6 0 9 ,  1 6 6  P3d 8 4 0  ( 2 0 0 7 ) .  I t  i s  w e l l - s e t t l e d  t h a t  A r t i c l e  

1 ,  S e c t i o n  7 o f  t h e  W a s h i n g t o n  S t a t e  C o n s t i t u t i o n  p r o v i d e s  

i t s  c i t i z e n s  g r e a t e r  p r o t e c t i o n  t h a n  d o e s  t h e  F o u r t b  Amendment 

t o  t b e  U n i t e d  S t a e s  C o n s t i t u t i o n .  S t a t e  v .  ----- Duncan 9 1 4 6  Wn 

2d 1 6 6  ( 2 0 0 2 ) .  

A s s e r t i o n  t b a t  a f f i a n t  o f f i c e r  knows f r o m  t r a i n i n g  a n d  

e x p e r i e n c e  t b a t  p e r s o n s  i n v o l v e d  i n  s u c b  c r i m i n a l  a c t i v i t e s  

o f t e n  k e e p  c o n t r a b a n d  o r  o t h e r  e v i d e n c e  o f  c r i m i n a l  a c t i v i t y  

i n  t h e i r  bomes  a r e  i n s u f f i c i e n t  t o  e s t a b l i c b  p r o b a b l e  c a u s e .  

S t a t e  v.  J o b n s o n  1 0 4  Wn App 489 [ b n  3 [  ( 2 0 0 1 ,  D i v  2 ) .  ----' 

A N  a f f i d a v i t  i s  i n s u f f i c i e n t  t o  e s t a b l  i s b  p r o b a b l e  c a u s e  

f o r  i s s u i n g  a  s e a r c b  w a r r a n t  i f  i t  d o e s  n o t  r e l a t e  t o  f a c t s  

f r o m  w b i c b  t o  i n f e r  ( 1 )  t h e  item t o  b e  s e i z e d  i s  e v i d e n c e  

o f  a  c r i m e ;  a n d  ( 2 )  t b a t  t h e  i t e m  t o  b e  s e i z e d  w i l l  b e  i n  

p l a c e  a t  t b e  time t h e  s e a r c b  o c c u r s  [ I b i d ,  a t  b e a d n o t e  2 1 .  

I n  t h e  c u r r e n t  m a t t e r ,  t h e  w a r r a n t  o s t e n s i b l y  a u t h o r i z e s  

t h e  s e i z u r e  o f  a  b r o a d ,  b u t  n o n - i n c l u s i v e  l i s t  o f  r e c o r d s  

w h i c b  p r u p o r t e d l y  r e l a t e  t o  a  c r i m i n a l  e n t e r p r i s e  t b a t  i s  

n o t  d e s c r i b e d  i n  t b e  i n f o r m a t i o n  p r o v i d e d  e i t b e r  t o  ( i )  t h e  

i n v e s t i g a t i n g  o f f i c e r  b y  t h e  i n f o r m a n t ;  o r  ( 2 )  t h e  c o u r t  by 

t h e  a f f i a n t  o f f i c e r .  T b e r e  i s  n o  n e x u s  b e t w e e n  t b e  r e c o r d s  



r e q u e s t e d  t o  b e  s e i z e d  a n d  t h e  e n t e r p r i s e  t b a t  i s  a l l e g e d  

t o  e x i s t .  T h e r e  i s  n o  d i s c e r n a b l e  m e t h o d  f o r e i t h e r  a n &  o f f i c e r  

o r  a  c i t i z e n  t o  d e t e r m i n e  w h i c h  r e c o r d s  a r e  e v i d e n c e  and  w h i c h  

a r e  n o t .  T h e r e  i s  n o t h i n g  t o  p r e v e n t  a  g e n e r a l  rummaging  

o f  o n e ' s  p e r s o n a l  e f f e c t s ,  o r  t o  p r e v e n t  a r b i t r a r y  s e i z u r e s  

o f  a l l  f o r m s  o f  u n r e l a t e d  d o c u m e n t s  a n d  i n f o r m a t i o n  ( a s  t r u l y  

o c c u r r e d  i n  t h i s  c a s e  -- O f f i c e r s  h a v i n g  s e i z e d  a p p e l l a n t ' s  

b u s i n e s s  l i c e n s e ,  a n d  t h e  e n t i r e  h i s t o r y  o f  l i t i g a t i o n  o v e r  

t h e  z o n i n g  o f  t h e  p r o p e r t y .  W h e r e i n  t h e  s t a t e  l a u g b e d  a t  

D e f e n d a n t  when b e  c o u l d  n o t  p r o d u c e  r e c o r d s  t o  s u p p o r t  h i s  

p o s i t i o n  a t  t h e  t i m e  o f  t r i a l ) .  

The  u n i f o r m l y  a p p l i e d  r u l e  i s  t b a t  a  w a r r a n t  t b a t  f a i l s  

t o  c o n f o r m  t o  t h e  p a r t i c u l a r i t y  r e q u i r e m e n t  o f  t h e  F o u r t h  

Amendment i s  u n c o n s t i t u t i o n a l .  - - - - - '  Groh v .  R a m i r e z  5 4 0  U.S. 

5 5 1 ,  5 5 9 ,  1 5 7  L .  ed  2d 1 0 0 0  ( 2 0 0 4 )  c i t i n g  I l a n f o r d  -------- v .  T e x a s .  

339  US 4 7 6  ( 1 9 0 2 ) .  T b a t  r u l e  i s  i n  k e e p i n g  w i t h  t h e  w e l l -  

e s t a b l i s h e d  p r i n c i p l e  t b a t  e x c e p t  i n  c e r t a i n  c a r e f u l l y  d e f i n e d  

c l a s s e s  o f  c a s e s ,  a  s e a r c b  o f  p r i v a t e  p r o p e r t y  w i t h o u t  p r o p e r  

c o n s e n t  i s  u n r e a s o n a b l e  u n l e s s  i t  b a s  b e e n  a u t h o r i z e d  b y  a  

v a l i d  s e a r c h  w a r r a n t .  --- G r o b ,  540  U.S. a t  5 6 0 ,  c i t i n g  ----- Camara  

v. M u n i c a a l  C o u r t  3 8 7  U.S;  5 2 3  ( 1 9 6 7 ) .  ----- ------ 
Tbe --- Grob  c o u r t  w e n t  on t o  s a y  t h a t  "we b a v e  1  o n g  h e l d , .  . . 

t h a t  t h e  p u r p o s e  o f  t h e  p a r t i c u l a r i t y  r e q u i r e m e n t  i s  n o t  l i m i t e d  

t o  t h e  p r e v e n t i o n  o f  g e n e r a l  s e a r c h e s .  A p a r t i c u l a r  w a r r a n t  

a l s o  a s s u r e s  t h e  i n d i v i d u a l  whose  p.crd:pectFi::-is 7se:a~ckexf  -a'?.---; 

s e i z e d  o f  t h e  l a w f u l  a u t h o r i t y  o f  t h e  e x e c u t i n g  o f f i c e r ,  h i s  

n e e d  t o  s e a r c h ,  a n d  t h e  ---- l i m i t s  o f  h i s  power  t o  s e a r c h .  I b i d ,  

a t  540  U.S.  561 .  (my e m p h a s i s ) .  



I n  a  n u t s h e l 1 , a  s e a r c h  w a r r a n t  may n o t  d e s c r i b e  items 

t h a t  a r e  n o t  shown t o  b e  c o n t r a b a n d  o r  e v i d e n c e  o f  a  c r i m e .  

S t a t e  v .  Maddox 1 1 6  Wn App 7 9 6 ,  a f f i r m e d  1 5 2  Wn 2d 499  ( 2 0 0 3 ) .  - - - - - '  
"The  p o o r e s t  man may i n  h i s  c o t t a g e  b i d  d e f i a n c e  t o  a l l  t h e  

f o r c e s  o f  t h e  Crown. I t  may b e  f r a i l ;  i t s  r o o f  may s h a k e ;  

t h e  w i n d  may b l o w  t b r o u g b  i t  ; t h e  s t o r m  may e n t e r ;  t h e  r a i n  

may e n t e r ;  b u t  t h e  K i n g  o f  E n g l a n d  c a n n o t  e n t e r  -- a l l  b i s  

f o r c e  d a r e s  n o t  c r o s s  t h e  t b r e s b h o l d  o f  t h e  r u i n e d  t e n m e n t . "  

Miller v. United  S t a t e s  3 5 7  U.S. 3 0 1 ,  3 0 7 ,  2  L e d  2d 1 3 3 2  - - - - -  -------- ' 

( 1 9 5 8 )  q u o t i n g  r e m a r k s  a t t r i b u t e d  t o  W i l l i a m  P i t t .  

Can t h e  v a l i d i t y  o f  a  w a r r a n t  b e  s h e l d  u n d e r  e i t h e r  (A)  (2) ------_ ,-------- --------- 
o f  t h e  Washin_g_ton S t a t e  C o n s t i t u t i o n ,  A r t i c l e  1 S e c t i o n  7  9 -_----- - - - - - - -  - -  

o r  t b e  F o u r t h  Amendment t o  t h e  U n i t e d  S t a t e s  C o n s t . i t 2 t i o n  -- ---- 
t h a t  o s t e n s i b l y  a u t h o r i z e s  a  t i t l e  s e a r c h  o f  e v e r y  " v e h i c l e "  ------ ------- ---------- 
o n - s i t e  i n  o r d e r  t o  d e t e r m i n e  i f  i t  b e l o n g s  t o  t h e  o q c u p a n t l  

d e f e n d a n t  and  t h e n  t o  f u r t h e r  a u t h o r i z e  a  s e a r c h  of_e L---,--------------- 

v e h i c l e  I-ated" b y  t h e  o c c u p a n t s ,  w i t h o u t  p r o v i d i n g  ------ ,- ---- 
a n d  d i s c e r n a b l e  m e t h o d s  f o r  d e t e r m i n i n _ g ( i )  w b i c b  v e h i  ------------------- -------- 
w e r e  o p e r a t e d  b y  o c c g a n t s  . ( i i )  f a i l i n g  t o  d e f i n e  t h e  -, -,-,, ,, ,-,-..)---,-, --------a 

t e r m  v e h i c l e .  ant1 ( i i i )  f a i l i n g  t o  d e f i n e  t h e  term o c c  , , - - d - - - - -  ----------------- 

v e r y  

c l  e s  

u p a n t s .  

W i t h o u t  m e a n i n g  t o  b e  r e d u n d a n t ,  a p p e l l a n t  o n c e  a g a i n  

r e f e r s  t h i s  c o u r t  t o  -___--_- - -~ S t a t e  v .  G a r c i a  1 4 0  Wn App a t  ITN 18 .  

A s e a r c h  w a r r a n t  may b e  o v e r b r o a d  a n d  v i o l a t e  t h e  p a r t i c u l a r i t y  

r e q u i r e m e n t  o f  t h e  F o u r t h  Amendment - i f - $ ~ ~ a u ~ h ~ f i & ~ ~ ' ~ ~ l ~ ~ ~ - ~ -  

t o  s e a r c h  p e r s o n s  o r  t o  s e i z e  i t e m s  f o r  w h i c h  t h e r e  i s  n o  



p r o b a b l e  c a u s e .  To a v o i d  o v e r b r e a d t h ,  t h e r e  mus t  b e  a  s u f f i c i e n t  

n e x u s  b e t w e e n  t h e  t a r g e t s  o f  t h e  s e a r c b  and  t h e  s u s p e c t e d  

c r i m i n a l  a c t i v i t y .  

N e i t h e r  A r t i c l e  1, S e c t i o n  7 ,  n o r  t h e  F o u r t h  Amendemnt, 

w i l l  s u s t a i n  a  w a r r a n t  t b a t  p u r p o r t s  t o  a u t b o r i z e  t h e  s e a r c b  

o f  a l l  v e b i c l e s  owned o r  o p e r a t e d  by by o c c u p a n t s  w h i l e  n e i t h e r  

p r o v i d i n g  n o r  r e c o g n i z i n g  a n y  r e a s o n a b l e  m a n n e r  t o  d e t e r m i n e  

which  v e b i c l e s :  (1) met  t h e  d e f i n i t i o n  o f  v e h i c l e ;  ( 2 )  F a i l e d  

t o  i d e n t i f y  wbicb  v e b i c l e s  w e r e  r e p o r t e d l y  owned b y  o c c u p a n t s ;  

a n d ,  ( 3 )  f a i l e d  t o  p r o v i d e  a  r e a s o n a b l e  s y s t e m  b y  w b i c b  a  

p e r s o n  would be  a b l e  t o  d e t e r m i n e  t h e  v e h i c l e s  " o p e r a t e d "  

by o c c u p a n t s .  

A s e a r c b  w a r r a n t  t b a t  p u r o r t s  t o  a u t b o r i z e  a  s e a r c b  o f  

"a1  1 p e r s o n s "  i s  i n v a l  i.d u n d e r  t h e  p a r t i c u l a r i t y  r e q u i r e m e n t .  

( G a r c i a ,  s u p r a ) .  L i k e w i s e ,  i s  a  w a r r a n t  t b a t  seems t o  a u t h o r i z e  

a  s e a r c b  of  a l l  v e b i c l e s  p r e s e n t  and "owned o r  o p e r a t e d  b y  

o c c u p a n t s ,  w i t h o u t  p r o v i d i n g  some r e a s o n a b l e  m e t h o d  o f  a s s u r i n g  

t b a t  t h e  o ' f f i c e r s  w i l l  n o t  b e  m i s t a k e n  i n  c a r r y i n g  o u t  a  s e a r c b .  

The k e y  i s  t b a t  t h e r e  must  b e  a s s u r a n c e s  t b a t  a  m i s t a k e n  

s e a r c h  w i l l  n o t  o c c u r .  - __ -_ - -  S t a t e  v .  Lane 9 56 Wn App 2 0 6  ( 1 9 8 4 ,  

I) iv 2 ) .  

The r u l e  i s  t b a t  a  s e a r c b  w a r r a n t  t b a t  f a i l s  t o  c o n f o r m  

t o  t h e  s p e c i f i c i t y  r e q u i r e m e n t  o f  t h e  F o u r t h  AMendment i s  

u n c o n s t i t u t i o n a l  . (GROI I ,  s u p r a ) .  A p p l y i n g  t h i s  r u l e  t o  t h e  

f a c t s  o f  t h i s  c a s e  c l e a r l y  e s t a b l i s h e s  t b a t  t h e  w a r r a n t  f a i l e d  

t o  s t a t e  s u f f i c i e n t  s t a n d a r d s  o r  p r o v i d e  s u f f i c i e n t  a s s u r a n c e s  

t o  p r e v e n t  a  m i s t a k e n  s e a r c b ,  o r  t o  r e a s o n a b l y  c i r c u m s c r i b e  

t h e  l imi t s  o f  t h e  o f f i c e r s  t o  s e i z e  o r  s e a r c b  p r o p e r t y  a n d  

v e b i c l e s .  



ASSIGNMENT OF ERROR /I2 : ------------ 

THERE WAS INSUFFICIENT EVIDENCE TO FIND THAT 

(1) M a n u f a c t u r e d  M e t h a m p h e t a m i n e ;  a n d ,  

( 2 )  No e v i d e n c e  was i n t r o d u c e d  t b a t  would s u p p o r t  

a  f i n d i n g  t b a t  m e t b a m p b e t a m i n e  was m a n u f a c t u r e d  

" f o r  p r o f i t " .  

ISSUES RELATING TO ASSIGNMENT OF ERROR: ----------- 
(A) Can a  d e f e n d a n t  b e  c o n v i c t e d  o f  m a n u f a c t u r i n g  

metbampbe tamine  when t h e  o n l y  e v i d e n c e  o f f e r e d  

i n  s u p p o r t  o f  t h e  a l l e g a t i o n  was ADDED t o  t h e  

s e a r c b  i n v e n t o r y  r e p o r t  a f t e r  t h e  r e p o r t  was comp- 

l e t e d  and w r i t t e n  i n t o  s e c t i o n s  t b a t  were a l r e a d y  

c r o s s e d  o u t  b y  t h e  o f f i c e r s  c o n d u c t i n g  t h e  s e a r c b ?  

( B )  Can a  s c b o o l  z o n e  e n h a n c e m e n t  b e  e n f o r c e d  wben n o  

e v i d e n c e  i s  a d m i t t e d  t b a t  m e t b a m p b e t a m i n e  was 

m a n u f a c t u r e d  f o r  p r o f i t ,  and t h e  j u r y  was  n o t  

i n s t r u c t e d  on i t s  d u t y  t o  f i n d  t h e  " f o r  p r o f i t "  

e l e m e n t  p r i o r  t o  i m p o s i n g  t h e  " s c b o o l  b u s  s t o p "  

enhancement  . 
ARGUMENT : ---- 

(A) Can a d e f e n d a n t  b e  c o n v i c t e d  o f  m a n u f a c t u r i n ~  
-I-I-Y_--YI-U__C------------ - 
metbampbe tamine  wben t h e  o n l y  e v i d e n c e  o f f e r e d  --- -------- ---------- 
i n  s u p p o r t  o f  t h e  a l l e_g_a t ion  was ADDED t o  t h e  ---- ----I---- -------I---------- 

s e a r c h  i n v e n t o r ~ r e l o r t  a f t e r  t h e  r s o r t  was comj-  ------------- - ---------- ---em------ a 

l e t e d  and w r i t t e n  i n t o  s e c t i o n s  t b a t  w e r e  a l r e a d y  
------------------^.I-------IIU----U-- - 
c r o s s e d  o u t  b ~ t h e  o f f i c e r s  c o n d u c t i n g t b e  s e a r c b ?  ----------- --------- --en----- 



N f ~ r m a l l y ,  a  c h a l l e n g e  t o  t h e  s u f f i c i e n c y  o f  t h e  e v i d e n c e  

a s k s  w b t b e r  a n y  r a t i o n a l  t r i e r  f o  f a c t  c o u l d  h a v e  f o u n d  t h e  

e l e m e n t s  o f  t h e  c r i m e  b e y o n d  a  r e a s o n a b l e  d o u b t .  ----- S t a t e  v .  

P i m h  1 3 7  Wn 2d 7 9 2 ,  8 3 1 ,  9 7 5  P2d 9 6 7  ( 1 9 9 9 ) .  
-7 

The " r e a s o n a b l e  d o u b t "  s t a n d a r d  i s  f i r m l y  r o o t e d  i n  Am-  

e r i c a n  j u r i s p r u d e n c e ,  a n d  w a s  c l e a r l y  e n u n c i a t e d  b y  t b e  U n i t e d  

S t a t e s  Supreme  C o u r t  i n  ------ I n  r e  W i n s h i l ,  3 9 7  U .S .  3 5 8 ,  25  L .  

ed  2d 3 6 8  ( 1 g O ) .  

"Beyond a  r e a s o n a b l e  d o u b t " ,  h o w e v e r ,  i s  a  t e r m  t b a t  s e e m s  

t o  b e  e p h e m e r a l ,  a n d  t o  somehow d e f y  a  c l e a r  a n d  s u c c i n c t  

d e f i n i t i o n .  Compare W i n s h i p ,  s u p r a ,  w i t h  -- Cage  v .  --------- L o u i s i a n a ,  

4 9 8  U.S. 3 9 ,  1 1 2  L .  ed  2d 3 3 9  ( 1 9 9 0 ) .  I n  f a c t ,  a l t h o u g h  o n e  

c a n  c l e a r l y  f i n d  a n d  l o c a t e  v o l u m e s  o f  c a s e l a w  t b a t  w i l l  m o s t  

a s s u r e d l y  d e s c r i b e  w h a t  " b e y o n d  a  r e a s o n a b l e  d o u b t "  i s  n o t  

-- o u r  c o u r t s  ( b o t h  s t a t e  a n d  f e d e r a l )  h a v e  i n c u r r e d  g r e a t  

d i f f i c u l t y  i n  s e t t i n g  t h e  p a r a m e t e r s  o f  t b i s  l e g a l  b o u n d r y .  

I n  o r d e r  t o  h e l p  c l a r i f y  t b i s  l e g a l  h a l l m a r k ,  A p p e l l a n t  

a s k s  t b i s  c o u r t  t o  a d o p t  t h e  f o l l o w i n g  s t a n d a r d i z e d  d e f i n i t i o n :  

R e a s o n a b l e  d o u b t  : A r e a s o n a b l e  d o u b t  i s  a  d o u b t  

f o r  w b i c b  t b e r e  i s  a  r e a s o n .  

Beyond a r e a s o n a b l e  

d o u b t  Beyond a  r e a s o n a b l e  d o u b t  i s  

t b a t  q u a n t a  w h e r e i n  t b e r e  n o  

l o n g e r  e x i s t s  a  r e a s o n  t o  d o u b t .  

I t  s e e m s  a  c l e a r  e n o u g h  p o i n t  o f  r e f e r e n c e  f o r  a p p e l l a n t  

t o  b e g i n  t b i s  j o u r n e y  i n  c h a l l e n g i n g  t h e  p r e s e n t a t i o n  o f  t h e  

c a s e  a g a i n s t  b i m s e l  f .  



I n  a  cha1lo.i-e to t h e  s n f f i c i e n c y  o f  t h o  e v i d e n c e ,  

a  r e v i p v l n n  c o u r t  l o o k s  a t  t h e  e v i d ~ n c r  i n  F l i g h t  mos t  f a v -  

o r a b l e  t o  t h e  s t a t e ,  d r a w i n g  a l l  reasonable i n f e r e n c e s  

i n  t h e  s t a t e ' s  f a v o r .  S t a t e  v .  G r e g o r y ,  158  Wn 2d 759 ,  ----------------.. 

8 1 7 ,  1 4 7  P3d 1201  ( 2 0 0 6 ) .  (My e m p h a s i s ) .  

I h a v e  emphas i zed  t h e  reasonable r e q u i r e m e n t  i n o r d e r  

t o  show t h a t  t h e  s t a n d a r d  a l l o w s  c o n s i d e r a t i o n  o f  b o t h  

" c i r c l ~ m s t a n t i a l  and  d i r e c t  e v i d e n c e "  a s  e q i l a l l y  r e l i a b l e  

( s e e  S t a t e  v .  Thoma8F 1 5 0  Wn @d 8 2 1 ,  874 ( 2 0 0 4 ) ) ;  y e t ,  --------------- 
s t i l l  r e q u i r e s  t h e  i n f e r e n c e  t o  b e  r e a s o n a b l e  b a s e d  upon 

t h e  e v i d e n c e  b e i n g  p r e s e n t e d .  

W i t h i n  t h e  i s s u e  now p r e s e n t e d  t o  t h i s  c o u r t  i s  i n c l u d e d  

a  common s e n s e  q u e s t i o n  a s  t o  t h e  i n t e g r i t y  o f  t h e  p r a c t i c e s  

employed by t h e  p o l i c e  agency  i n  t h e  i n v e s t i g a t i o n  o f  t h e  

c a s e ,  a s  w e l l  a s  t h e  c o l l e c t i o n  and  p r e s e n t a t i o n  o f  t h e  

e v i d e n c e .  

F I r s t ,  I a s k  t h e  c o u r t  t o  c o n s i d e r  t h a t  t h e  r e a l i t y  

i s  t h a t  t h e  o n l y  e v i d e n c e  p r e s e n t e d  i n  s l ~ p p o r t  o f  t h e  

m a n t l f a c t ~ l r i n g  c h a r g e  i s  t h e  g l a s s w a r e  (which  c o n t a i n s  a  b i -  

l a y e r  l i q u i d  t h a t  t e s t e d  p o s i t i v e  f o r  methamphetamine 

t r a c e s  and  r e d  phospho rous  r e s i d u e s  ( v r p  a t  508 ;  I n  5 - 8 ) ;  

a n d  b a g g i e s  of  t h e  c h e m i c l e  r e d  p h o s p h o r o ~ ~ s  wh ich  i s  a c -  

companied by s t r a i n e r s  and c o f e e  f i l t e r s .  These  i t e m s  

were  a l l e g e d l y  follnd i n  s e p e r a t e  c o n t a i n e r s  ( e v i d e n t l y  

p o r t a b l e  f i l e  c a b i n e t s  o f  some k i n d )  i n  two s e p e r a t e  

l o c a t i o n s .  



A p p e l l a n t  n e x t  a s k s  t h e  c o u r t  t o  f a i r l y  c o n s i d e r  t h e  

i n v e n t o r y  s e a r c b  r e p o r t  upon w b i c b  t b e s e  items a r e  f i r s t  

r e c o r d e d  ( C P #  yh). I t  i s  c l e a r l y  a p p a r e n t  t h a t  s o m e t h i n g  

i s  a m i s s .  These  a r e  t h e  l a s t  two i t e m s  found  and  r e c o r d e d  

on t h e  l i s t .  However ,  t b e s e  a r e  w r i t t e n  i n t o  s e c t i o n s  

wbicb  h a v e  c l e a r l y  and u n e q u i v i c a l l y  b e e n  marked t h r o u g h .  

A u n i v e r s a l  p r o t o c o l  f o r  s i g n i f y i n g  t b a t  t h o s e  s e c t i o n s  

a r e  t o  r e m a i n  empty  and n o t h i n g  f o l l o w s .  

No e x p l a n a t i o n  i s  g i v e n  f o r  t b i s  g l a r i n g  e r r o r ,  w b i c b  

p r e s e n t s  a s h i n i n g  p i c t u r e  o f  i m p r o p r i e y .  T h i s  i s  n o t  

a  v i o l a t i o n  i n  t h e  c h a i n  o f  c u s t o d y  -- t b i s  i s  a  v i o l a t i o n  

e s t a b l i s h e d  a t  t h e  v e r y  f o u n d a t i o n  o f  t h e  " d i s c o v e r y "  and 

r e c o r d i n g  p r o c e s s .  An error t b a t  p a i n t s  a  p i c t u r e  n o t  

o f  m i s f e a s a n c e ,  b u t  o f  m a l f e a s a n c e .  

W i t h o u t  t h e  a l l e g e d  items d i s c o v e r e d  and r e c o r d e d  i n  

t b e s e  s e c t i o n s  o f  t b e  i n v e n t o r y  r e p o r t ,  a n y  m a n u f a c t u r i n g  

c h a r g e  f a l l s  by  t h e  w a y s i d e .  However ,  t h e r e  a r e  more  t e l l i n g  

f a c t s  w b i c b  d e c r y  t h e  a c t i o n s  o f  t b e s e  o f f i c e r s  i n  r e l a t i o n  

t o  t b e s e  i t e m s  o f  e v i d e n c e .  A p p e l l a n t  t h e r e f o r e  a s k s  t b i s  

c o u r t  t o  c o n s i d e r  t h e  f a c t  t b a t  t h e  s e a r c b  i n v e n t o r y  r e p o r t  

l e f t  a t  t h e  s h o p  i s  n o t  i n  c o n f o r m i t y  w i t h  t h e  o n e  s u b m i t t e d  

a s  an e x h i b i t  a t  t r i a l .  I d  e s t ,  t b e s e  l a s t  two i t e m s  a r e  

hand w r i t t e n  o n t o  t h e  b o t t o m  o f  a p p e l l a n t ' s  copy  ( i n  i n k )  

r a t h e r  t h a n  t h e  c a r b o n - t r a n s f e r  manner  o f  t h e  p r e c e d i n g  

i t e m s .  



T h e s e  i t e m s ,  a l l e g e d l y  f o u n d  i n  a p p e l l a n t ' s  s h o p ,  a r e  

t h e  h e a r t  a n d  s o u l  o f  t h e  S t a t e ' s  c a s e - i n - c h i e f .  Y e t ,  

t h e  o n l y  r e a s o n a b l e  i n f e r e n c e s  t b a t  c a n  b e  d r a w n  ( b a s e d  

upon  t h e  g l a r t n g  f a u l t s  a p p a r e n t  I n s t b e  c o l l e c t i o n  r e c o r d )  

i s  t b a t  some s e r i b u s  d o u b t s  e x i s t  r e g a r d i n g  t h e  i n t e g r i t y  

a n d  v e r a c i t y  o f  t h e s e  i t e m s .  

A p p e l l a n t  a s k s  t h i s  c o u r t  t o  h e r e i n  c o n s i d e r  a  p r o c e d u r e  

f o r  s o m e t h i n g  e q u i v i l e n t  t o  a  Franks b e a r i n g ,  w h e r e  a  d e -  

f e n d a n t  c a n  demand a n  e v i d e n t i a r y  b e a r i n g  upon  a  s b o w i n g  

o f  d e l i b e r a t e  f a l s e h o o d  s u p p o r t e d  i n  t h e  r e c o r d  ( s e e  --- S t a t e  

v .  G o r e  1 4 3  Wn 2d 2 8 8  ( 2 0 0 1 )  H o l d i n g  t h a t  i f  a  d e f e n d a n t  -,----- 

makes  a  s u b s t a n t i a l  s h o w i n g  t b a t  a  f a l s e  s t a t e m e n t  w a s  

k n o w i n g l y  a n d  i n t e n t i o n a l l y ,  o r  w i t h  r e c k l e s s  d i s r e g a r d  

f o r  t h e  t r u t h ,  w a s  i n c l u d e d  b y  a f f i a n t  i n  t h e  w a r r a n t  a f -  

f i d a v i t ,  a n d  i f  t h e  a l l e g e d l y  f a l s e  s t a t e m e n t  i s  n e c e s s a r y  

t o  a  f i n d i n g  o f  p r o b a b l e  c a u s e ,  t h e  F o u r t h  amendment  r e q u i r e s  

t h a t  a  b e a r i n g  b e  h e l d ) .  

W a s b i n g t o n  c o u r t s  h a v e  l o n g  r e c o g n i z e d  t h e  f a l l a b i l i t y  

o f  g o v e r n m e n t  a g e n t s ,  a n d  b a s  f a s h i o n e d  l e g a l  r e m e d i e s  

when a  c r i m i n a l  d e f e n d a n t  b a s  b e e n  p r e j u d i c e d  a s  a  r e s u l t  

o f  g o v e r n m e n t a l  m i s c o n d u c t .  ( S e e  8 . 3  ( b )  D i s m i s s a l  i n  

F u r t h e r a n c e  o f  , J u s t i c e ;  S t a t e  v.  M i c h i e l l i ,  1 3 2  Wn 2d 

2 2 9 ,  244  ( 1 9 9 4 ) .  

The i s s u e  i s  w h e t h e r ,  a f t e r  v i e w i n g  t h e  e v i d e n c e  i n  

a  l i g h t  m o s t  f a v o r a b l e  t o  t h e  s t a t e ,  a n y  r a t i o n a l  t r i e f -  

o f  f a c t  c a n  f i n d  t h e  e s s e n t i a l  e l e m e n t s  o f  t h e  c r i m e  p r o v e n  

be_yond a  r e a s o n a b l e  d o u b t .  - - --- 



A reasonable doubt is a doubt f o r  which t h e r e  is a 

reason. 

There is reason t o  doubt t h e  i n t e g r i t y  and v e r a c i t y  

of t h e  items asser ted  t o  support t h e  manufacturing charge. 

There is reason t o  doubt t h e  record regarding t h e  pre- 

servat ion and recording of the  evidence asse r t ed  t o  support  

t h i s  a l l ega t ion .  

There is reason t o  doubt t h e  ve rac i ty  of t h e  testimony 

offered i n  support of these  a l l ega t ions .  

There is reason t o  doubt t h e  appel lant  manufactured 

methamphetamine. 

(2) (B) CAN A SCHOOL ZONE ENHANCEMENT BE FOUND WHEN 

NO EVIDENCE IS ADMI'ITED 'JWAT METHAMPHETAMINE 

WAS MANUFACTURED FOR PROFIT, AND THE JTJRY WAS 

NOT INSTRUCTED ON THE FOR PROFIT ELEMENT PRIOR 

TO IMPOSING THE SCHOOL BUS STOP ENHANC-? 

ARGUMENT : 

I n  re levant  p a r t ,  RCW 69.50.435, is set out as  fol lows:  

(1) Any person who v i o l a t e s  RCW 69.50.401 by manufacturing, 

s e l l i n g ,  de l ive r ing ,  o r  possing with i n t e n t  t o  manufacture, 

s e l l ,  o r  d e l i v e r  a cont ro l led  substance l i s t e d  under RCW 

69.50.401 o r  who v i o l a t e s  RCW 69.50.410 by s e l l i n g  f o r  p r o f i t  

any contro l led  substance c l a s s i f i e d  in  schedule I, RCW 69.50.204, 

except leaves  and flowering tops  of marihuana t o  a person: 

( a )  In a school ; 



[RCW 69.50.435 c o n t . ]  
( b )  On a s c h o o l  b u s ;  

( c )  Wi th in  o n e  t h o u s a n d  f e e t  o f  a s c h o o l  b u s  r o u t e  

s t o p  d e s i g n a t e d  by t h e  s c h o o l  d i s t r i c t ;  

( d )  Wi th in  o n e  t h o u s a n d  f e e t  o f  t h e  p e r i m e t e r  of 

t h e  s c h o o l  g r o u n d s ;  

(e )  I n  a p u b l i c  p a r k ;  

( f )  I n  a p u b l i c  h o u s i n g  p r o j e c t  d e s i g n a t e d  by  a local 

g o v e r n i n g  a u t h o r i t y  as a d r u g - f r e e  z o n e ;  

( g )  On a p u b l i c  t r a n s i t  v e h i c l e ;  

( h )  I n  a p u b l i c  t r a n s i t  s t o p  s h e l t e r ;  

( i )  A t  a c i v i c  c e n t e r  d e s i g n a t e d  as a d r u g - f r e e  zone  

by t h e  local g o v e r n i n g  a u t h o r i t y ;  o r  

(j) With in  o n e  t h o u s a n d  f e e t  o f  t h e  p e r i m e t e r  o f  

a f a c i l i t y  d e s i g n a t e d  u n d e r  ( i )  o f  t h i s  s u b s e c t i o n ,  

i f  t h e  local g o v e r n i n g  a u t h o r i t y  s p e c i f i c a l l y  

d e s i g n a t e s  t h e  o n e  t h o u s a n d  [ s i c ]  f o o t  p e r i m e t e r  

may b e  p u n i s h e d  by a f i n e  u p  t o  t w i c e  t h e  f i n e  

o t h e r w i s e  a u t h o r i z e d  by t h i s  c h a p t e r ,  b u t  n o t  

i n c l u d i n g  t w i c e  t h e  f i n e  a u t h o r i z e d  by  RCW 69.50.306,  

or by impr i sonmen t  o f  u p  t o  t w i c e  t h e  impr i sonmen t  

o t h e r w i s e  a u t h o r i z e d  by  t h i s  c h a p t e r ,  b u t  n o t  

i n c l u d i n g  t w i c e  t h e  impr isonment  a u t h o r i z e d  by  

RCW 69.50.306, o r  by b o t h  s u c h  f i n e  and impr i sonmen t .  

The p r o v i s i o n s  o f  t h i s  s e c t i o n  s h a l l  n o t  operate 

t o  more t h a n  d o u b l e  t h e  f i n e  o r  impr isonment  

o t h e r w i s e  a u t h o r i z e d  by t h i s  c h a p t e r  f o r  a n  o f f e n s e .  



[RCW 69.50.335 c o n t . ]  

( 3 )  I t  is a n  a f f i r m a t i v e  d e f e n s e  t o  a p r o s e c u t i o n  f o r  a  

v i o l a t i o n  o f  t h i s  s e c t i o n  t h a t  t h e  p r o h i b i t e d  c o n d u c t  t o o k  

p l a c e e n t i r e l y  w i t h i n  a p r i v a t e  r e s i d e n c e )  t h a t  n o  p e r s o n  

unde r  e i g h t e e n  y e a r s  o f  a g e  o r  younger  was p r e s e n t  i n  s u c h  

p r i v a t e  r e s i d e n c e  a t  a n y  t i m e  d u r i n g  t h e  commission o f  t h e  

o f f e n s e ,  and  t h a t  t h e  p r o h i b i t e d  conduc t  d i d  n o t  i n v o l v e  

d e l i v e r i n g )  m a n u f a c t u r i n g )  s e l l i n g l  o r  p o s s e s s i n g  w i t h  i n t e n t  

t o  m a n u f a c t u r e r  s e l l )  or d e l i v e r  a n y  c o n t r o l l e d  s u b s t a n c e  

i n  RCW 69.50.401 for profit. The a f f i r m a t i v e  d e f e n s e  estab- 

l i s h e d  i n  t h i s  s e c t i o n  s h a l l  be proved by  t h e  d e f e n d a n t  

by a p reponde rance  o f  t h e  e v i d e n c e .  T h i s  s e c t i o n  s h a l l  

n o t  be  c o n s t r u e d  t o  e s t a b l i s h  a n  a f f i r m a t i v e  d e f e n s e  w i t h  

r e s p e c t  t o  a p r o s e c u t i o n  f o r  a n  o f f e n s e  d e f i n e d  i n  a n y  o t h e r  

s e c t i o n  o f  t h i s  c h a p t e r .  (my e m p h a s i s ) .  

Wi th in  t h i s  i s s u e  s t a n d  t h r e e  s e p e r a t e  c o n s t i t u t i o n a l  

p r i n c i p l e s :  

( i )  The s t a t e  is r e q u i r e d  t o  p r o v e  e v e r y  e l e m e n t  

t h a t  c o n s t i t u t e s  t h e  o f f e n s e  beyond a r e a s o n a b l e  

d o u b t  ; 

(ii) Article 1) s e c t i o n s  21  and 22 o f  t h e  Washington 

State C o n s t i t u t i o n l  and  t h e  S i x t h  and F o u r t e e n t h  

Amendments t o  t h e  U n i t e d  States C o n s t i t u t i o n ,  

p r o v i d e  t o  a c r i m i n a l  d e f e n d a n t  t h e  r i g h t  t o  

have  any fact ( o t h e r  t h a n  a p r i o r  c o n v i c t i o n )  

d e c i d e d  by  a j u r y  by p roo f  beyond a r e a s o n a b l e  



t h a t  would i n c r e a s e  t h e  p e n a l t y  beyond t h e  

. -  - .  
s t a t u t o r y  maximum; 4 -  

( i i i )  Under t h e  r u l e  o f  expressio u n i s  e x c l u s i o  a l t a r i u s ,  

can  a n  enhancement u n d e r  ( 1 ) ( j ) b e  imposed for 

a n  a l l e g a t i o n  u n d e r  (I ) ( c ) ?  

It is a fundamen ta l  p r i n c i p l e  o f  American j u r i s p r u d e n c e  

t h a t  t h e  burden is on t h e  s ta te  t o  p r o v e  e v e r y  e l e m e n t  t h a t  

c o n s t i t u t e s  t h e  crime cha rged .  The d e f e n d a n t  is n o t  r e q u i r e d  

t o  p r e s e n t  a n y  e v i d e n c e  i n  h i s  d e f e n s e .  H e  is n o t  r e q u i r e d  

t o  s p e a k  i n  h i s  d e f e n s e .  H e  is n o t  r e q u i r e d  t o  p r e s e n t  

a s i n g l e  w i t n e s s  fo r  e x a m i n a t i o n ,  n o r  t o  c r o s s  examine  a 

w i t n e s s  who s t a n d s  a g a i n s t  him. With a l l  o f  t h e  m i g h t  o f  

t h e  government s t a n d i n g  a g a i n s t  him, h e  n e e d s  n o t  raise 

a f i n g e r  i n  d e f e n s e  o f  h i m s e l f ,  b e c a u s e  t h e  burden is still 

on t h e  s ta te  t o  p r o v e  h i s  g u i l t  by p r o o f  beyond a r e a s o n a b l e  

d o u b t  as t o  e v e r y  e l e m e n t  t h a t  c o n s t i t u t e s  t h e  crime c h a r g e d .  

I n  t h i s  case, t h e  l e g i s l a t u r e  -- w h e t h e r  o r  n o t  it 

h a s  i n t e n d e d  t o  d o  so  -- h a s  p r o v i d e d  e s s e n t i a l  e l e m e n t s  

t o  t h e  o f f e n s e  o f  m a n u f a c t u r i n g  i n  a p r o t e c t e d  zone ,  by  

p r o v i d i n g  f o r  an  a f f i r m a t i v e  d e f e n s e  a g a i n s t  t h e  a l l e g a t i o n .  

The l e g i s l a t u r e  h a s  d e t e r m i n e d  t h a t  i f  a p e r s o n  is m a n u f a c t u r i n g  

f o r  p r o f i t ,  t h e  enhancement  a p p l i e s  a l l  o f  t h e  time ( t h i s  

is a n  e l e m e n t ) .  If a p e r s o n  is n o t  m a n u f a c t u r i n g  f o r  p r o f i t ,  

t h e n  t h e  n e x t  q u e s t i o n  is w h e t h e r  t h e  l o c a t i o n  can  c o n s t i t u t e  

a r e s i d e n c e .  ( T h a t  is an e l e m e n t  o f  t h e  o f f e n s e ) .  I f  t h a t  



element is met, then t h e  next  question is w h e t h e r  a person 

under the  age of eighteen o r  younger was present  a t  any 

time during the  a l leged commission of t h e  offense. 

I n  each ins tancer  a determination must be madel s p e c i f i c  

f a c t s  m u s t  be found, whose determination u l t imate ly  decides  

i f  the  provision has been v io la ted l  and t h e  sentence imposed. 

The United S t a t e s  Supreme Court s t a t e d  i n  Apprendi 

v. New Jersey ,  530 U.S. 366 (2000) t h a t  any f a c t  o t h e r  

than a p r i o r  conviction t h a t  increases  t h e  sentence beyond 

the  s t a t u t o r y  maximum must be found by a jury upon proof 

beyond a reasonable doubt. In Blakely v. Washingtonr 532 

U.S. 296 (2003)r t h e  Supreme Court s t a t e d  t h a t  t h e  s t a t u t o r y  

maximum ( f o r  Apprendi purposes) was t h e  sentence t h a t  could 

be imposed without f ind ing  any addi t ional  f a c t s ,  and based 

so le ly  upon the  ve rd ic t .  

It is c l e a r  and apparent  t h a t  the  l e g i s l a t u r e  intended 

t o  requi re  these  f a c t s  t o  be proven by t h e  defendant. However, 

the  l e g i s l a t u r e ' s  i n t e n t  is unconst i tu t ional .  The uncons- 

t i t u t i o n a l l y  of t h e i r  i n t e n t  does not remove the  elements. 

It only a l t e r s  the  s tandard  of prooft and who is required 

t o  prove it. 

Article 1, Section 9 of the  Washington S t a t e  Cons- 

t i t u t i o n  provides : 

"No person s h a l l  be compelled i n  any 

criminal case t o  give evidence agains t  

himself,  o r  t o  be twice put i n  jeopardy 

f o r  the  same offense.  " 



Affirmative defenses - by def ini t ion - require an 

evidentiary showing. That i n  and of i t s e l f  does not make 

an affirmative defense (or the requirement of one) t o  be 

an ~mcons t i t~ l t iona l  (bixden-shifting) ac t  -- nor does i t  

necessarily compel one t o  give evidence against themself. 

However, there a re  dist inguishing character is t ics  between 

the affirmative defense of RCW 69.50.435 (4) ,  and tha t  of- 

fered i n  regards t o  other defenses. 

F i r s t ,  with respect t o  any other affirmative defenses, 

i t  i s  generally required tha t  the defendant make an evidentiary 

showing of "some evidence" i n  order to  obtain an ins t ruc t ion  

regarding the defense (e.  g. Self-defense i n s t n ~ c t i o n )  , and 

then the s t a t e  must disprove the defense by proof beyond 

a reasonable doubt. 

Secondly, sllch defenses and evidentiary offer ings  

a re  made with regard to  offenses where the lmderlying offense 

(i) Self-defense or  defense of others: 

A d m i t s  the underlying conduct , but 

argnes the ac t  was jus t i f iab le  i n  order 

t o  prevent injury t o  se l f  or  others; 

( i i )  D r e s s :  

A d m i t s  the underlying ac t ,  but argues 

argues compelling reasons t o  forgive the 

conduct ; 

( i i i )  Entrapment: 

A d m i t s  the underlying conduct, but argues 

governmental miscond~lct unwittingly lured and 

enticed the defendant, and without said  enticement 



i t  i s  not probable that  the defendant woilld 

have engaged in  the prohibited conduct. 

In each of these examples, the defendant i s  required 

t o  present evidence i n  support of h i s  defense. After making 

the required evidentiary showing, the s t a t e  i s  required 

t o  disprove the defense beyond a reasonable doubt. However, 

the most important distinguishing character is t ic  between 

a constitutional affirmative defense, and the ~mcons t i t~ l t iona l  

requirement of the defense authorized i n  th i s  s t a tu t e ,  i s  

found i n  the resul t  of a sllccessfill evidentiary showing. 

In each of the foregoing examples, i f  the jury f inds 

the affirmative defense to  be f a c t ~ l a l ,  then the defendant 

i s  acquitted of the wrong doing ( i . e .  the bad ac t  i s  just i f ied 

and no punishment i s  meted out ) . However, i n  the current 

matter, i n  order to  asser t  the affirmative defense of RCW 

69.50.435 (4), a defendant wollld have to  argue and prove 

that  he was mantlfac t~ l r ing  methamphetamine, but t h a t  it  was 

not f o r  prof i t ,  e tc .  

As s ta ted a t  the outset,  the duty i s  on the s t a t e  

to  provide proof beyond reasonable doubt for  every f ac t  

necessary to  establish the offense. The l eg i s l a t l r e  has 

made i t  clear  that  RCW 69.50.435 i s  meant to  punish commercial 

manufact~.~reers and dealers, and to  protect children. It 

has also made it presl~mptively apparent that i t  is  not in- 

tended to punish the small time ~lser/man~lfacterer/dealer. 

In order for  th i s  enhancement to  be enforced, the burden 



i s  on the s t a t e  t o  es tabl ish the existence or non-existence 

of each of these elements. 

I ask the court t o  forgive the lack of c i t a t i on  f o r  

t h i s  argument. Time constraints have prevented me from 

thoroughly developing the case h i s tor ies  necessary. How- 

ever, I have presented a c l ea r ly  cognizable argcment based 

upon we1 l-known pr ic ipl  es of c o n s t i t ~ ~ t i o n a l  law. I ask 

th i s  courts indulgence and forgiveness. 

I do ask t h i s  co~ t r t  t o  consider one other cons t i t~ l t iona l  

provision i n  re la t ion to  the foregoing argcment, and tha t  

i s  Art ic le  1, Section 32, the Rlndamental p r ic ip les  provision 

of oitr s t a t e  constitlltion: 

A frequent recurrence t o  fundamental 

principles is  essent ia l  t o  the securi ty  

of the individual r igh t ,  and the perpetuity 

of f ree  governemnt. 

I believe that  a fundamental principle of jus t ice  

i s  that  a defendant sho~lld not  be required to  give up one 

r igh t ,  i n  order t o  secure another. 

Because sentencing proceedings a re  not seperated i n  . 

the manner tha t  capi ta l  offenses a re  ( i .  e .  , the evidence 

used fo r  sentencing i n  t h i s  proceeding is  the same tha t  

was admitted a t  t r i a l ,  ra ther  than a t  a l a t e r  proceeding) 

a defendant cannot maintain h i s  innocense throughoilt the 

t r i a l  i f  he wants t o  argue against  the application of the 

school zone enhancement. THis i s  fundamental l y wrong. 



ASSIGNMENT OF ERROR #3: 

THERE WAS INSUFFICIENT EVIDENCE TO CONVICT APPELLANT OF 

POSSESSION OF STOLEN PROPERTY I N  THE SECOND DEGREE 

ISSUES RELATED TO ASSIGNMENT OF ERROR 

( A )  CAN A CHARGE OF POSSESSION OF STOLEN PROPERTY 

I N  THE SECOND DEGREE BASED UPON AN ALLEGED ACCESS 

DEVICE BE FOUNDED UPON A FACIALLY EXPIRED ITEM? 

ARGUMENT 

A d e f e n d a n t ' s  c h a l l e n g e  t o  t h e  s u f f i c i e n c y  o f  t h e  ev-  

i d e n c e  r e q u i r e s  t h e  r e v i e w i n g  c o u r t  t o  r e v i e w  t h e  e v i d e n c e  

i n  a l i g h t  most  f a v o r a b l e  t o  t h e  s ta te  and d e t e r m i n e  whe the r  

any  r a t i o n a l  trier o f  fact  c o u l d  h a v e  found t h e  e l e m e n t s  

o f  t h e  c h a r g e d  o f f e n s e  beyond a r e a s o n a b l e  doub t .  State v. 

Brown, 1 6 2  Wn 2d 422,  1 7 3  P3d 2451 247,  Ti 11 ( 2 0 0 7 ) .  A l l  

r e a s o n a b l e  i n f e r e n c e s  from t h e  e v i d e n c e  must  b e  drawn i n  

f a v o r  o f  t h e  s t a t e  and  i n t e r p r e t e d  most  s t r o n g l y  a g a i n s t  

t h e  d e f e n d a n t .  I d .  

RCW 9A.56.010 (1) p r o v i d e s  t h e  f o l l o w i n g  d e f i n i t i o n  

f o r  "Access Dev ice  " : 

"Access d e v i c e "  means a n y  c a r d ,  p l a t e ,  c o d e ,  

a c c o u n t  number, o r  o t h e r  means o f  a c c o u n t  access 

t h a t  can be used a l o n e  or i n  c o n j u n c t i o n  w i t h  

a n o t h e r  access d e v i c e  t o  o b t a i n  money, goods ,  

s e r v i c e s ,  or a n y t h i n g  else o f  v a l u e ,  or t h a t  

can  b e  u s e d  t o  i n i t i a t e  a t r a n s f e r  o f  f u n d s ,  

o t h e r  t h a n  a t r a n s f e r  o r i g i n a t e d  s o l e l y  b y  p a p e r  

i n s t r u m e n t .  (My e m p h a s i s )  ( S e e  a l s o  VRP a t  pg 

863;  Ln 15-21).  



Due process r equ i res  t h a t  a defendant be convicted of 

a crime only upon a showing t h a t  every element of t h e  crime 

charged has been proven beyond a reasonable doubt. In re 

Winship1 supra. In order  f o r  a conviction f o r  Possession 

of Stolen Property i n  t h e  Second degree t o  s t and l  t h e  device 

m u s t  meet t h e  d e f i n i t i o n  of access  device a t  the  time t h e  

offense is a l leged t o  have been committed. 

It is undisputed t h a t  t h e  card was f a c i a l l y  expired 

a t  the  time it was seized (see VRP a t  Pg 862; In 18-19: card 

expired i n  2005; charged with possessing it on June 2006). 

The s t a t e  is not j u s t  required t o  prove each element 

of t h e  offense a s  charged (Brownl 173 P3 a t  248, 814),  but 

the  s t a t e  must prove those elements were met a t  the  t i m e  

the  offense is charged t o  have occurred. 

The p la in  language of t h e  d e f i n i t i o n  of an "Access 

device" r equ i res  t h a t  t h e  device "can be used alone o r  

in  conjunction with another access  device" /... 

Under a p la in  reading of t h e  s t a t u t o r y  d e f i n i t i o n ,  

the  card t h a t  appel lant  is charged t o  have possessed cannot 

support the  offense.  

Viewing t h e  evidence i n  a l i g h t  most favorable t o  t h e  

s t a t e ,  no ra t iona3 trier of f a c t  can f i n d  a key element of 

the  offense. Id  est, t h a t  t h e  item possessed "can be used" 

... I a t  the  t i m e  it was charged t o  have been possessed. 



ASSIGNMENT OF ERROR: 4 
APPELLANT WAS DENIED A FAIR TRIAL DUE TO JUDICIAL BIAS 

ISSUES RELATING TO ASSIGNMENT OF ERROR: 

( A )  I S  THE APPELLANT REQUIRED TO SHOW PREJUDICE 

WHEN THE PRESIDING JUDGE AT TRIAL HAS AN ACTUAL 

AND SUBSTANTIAL CONFLICT OF INTEREST THAT 

REQUIRES THE JUDGE TO RECUSE HIMSELF? 

ARGUMENT : 

It is u n d i s p u t e d  i n  t h e  r e c o r d  t h a t  J u d g e  Wul l e  had  

a c o n f l i c t  o f  i n t e r e s t  i n  t h i s  case, and  t h a t  t h e  s t a te ' s  

p r o s e c u t o r  (Mr. Vu) was aware  o f  t h i s  f a c t  b e f o r e  t r i a l  ( S e e  

VRP a t  pg 888; I n  19 -22 ) .  

Mr. W i l l i a m  b u r r  and  M s .  J u d y  Fox ( a l l e g e d  owner s  o f  

t h e  Har l ey  Davidson  u n d e r l y i n g  t h e  PSP lo c h a r g e )  w e r e  w i t n e s s d  

s h a k i n g  hands  a n d  h a v i n g  d f r i e n d l y  d i s c u s s i o n  w i t h  J u d g e  

Wul le  o u t s i d e  o f  t h e  c o u r t r o o m  (see d e f e n d a n t ' s  Motion t o  

Recuse  ) . 
T h i s  mo t ion  was i m m e d i a t e l y  g r a n t e d )  a s  s o o n  as t h e  

c o u r t  l e a r n e d  t h a t  d e f e n d a n t  had  l e a r n e d  o f  t h e  c o n f l i c t .  

I n  an  attempt t o  m i n i m i z e  t h e  error ( a s  w e l l  as  t h e  

d e g r e e  of  c o n f l i c t )  t h e  s t a t e  g a v e  a l e n g t h y  e x p l a n a t i o n  

o f  t h e  e v e n t s  (See VRP; pg 887-89/ b e g i n i n g  a t  I n  2 3 /  and  

e n d i n g  a t  I n  1 2  o n  pg 8 8 9 ) .  

T h a n k f u l l y l  t h e  s t a t e ' s  r e c o r d i n g  o f  t h o s e  e v e n t s  demons- 

t ra te  t h e  s e r i o u s n e s s l  as w e l l  a s  t h e  d e l i b e r a t e n e s s  o f  t h e  

i m p r o p r i e t y .  



I n  b e g i n i n g ,  t h e  s t a t e  asserts t h a t  when h e  f i r s t  s p o k e  

t o  t h e  w i t n e s s e s ,  h e  was informed by them t h a t  t h e y  knew 

J u d g e  Wul le  (VRP a t  pg 888; I n  19-22) 

Mr. Bur r  was J u d g e  W u l l e ' s  a i rcraf t  mechan ic  f o r  h i s  

p e r s o n a l  a i r p l a n e  ( I b i d r  a t  I n  10-15).  

M r .  Vu asserts t h a t  h e  i m m e d i a t e l y  in fo rmed  J u d g e  

Wul le  o f  t h e  c o n f l i c t ,  b u t  t h a t  h i s  h o n o r  d e n i e d  a n y  recol- 

l e c t i o n  o f  t h e s e  i n d i v i d u a l s  by  name ( I b i d ,  a t  I n  23-25). 

Mr. vu d i d  n o t  n o t i f y  d e f e n s e  c o u n s e l  o f  t h e  a s s e r t e d  

and /o r  p o s s i b l e  c o n f l i c t .  

Mr. Vu n e x t  s ta tes  t h a t  Judge  Wul l e  t h e n  r e c o g n i z e d  

t h e  w i t n e s s e s  a s  t h e y  came i n  t o  t e s t i f y  a t  t r i a l  (VRP a t  

889;  I n  1-5). 

J u d g e  Wulle d i d  n o t  i n f o r m  e i t h e r  c o u n s e l  o f  h i s  r e c o g n i t i o n ,  

p r e s e n t  t h e  i s s u e  on t h e  r e c o r d ,  o r  a s k  a n y  p a r t y  i f  t h e y  

had a n y  o b j e c t i o n s  t o  h i s  c o n t i n u i n g  on  t h e  bench.  I n s t e a d ,  

t h e  J u d g e  m a i n t a i n e d  s e c r e c y  u n t i l  a n  i n a p p r o p r i a t e  e x  p a r t e  

communication/association w i t h  t h e  w i t n e s s e s  was o b s e r v e d .  

Only t h e n ,  a f t e r  t h e  c o n c l u s i o n  o f  t h e  t r i a l  and af ter  a 

c o n v i c t i o n  was o b t a i n e d ,  d i d  t h e  judge  r e c u s e  h i m s e l f  f rom 

s e n t e n c i n g  t h e  a p p e l l a n t .  

T h e r e f o r e ,  t h e  sole q u e s t i o n  now p r e s e n t e d  is whe the r  

s u c h  a n  e r r o r  c a n  e v e r  b e  deemed h a r m l e s s .  



The United S t a t e s  Supreme Court has recognized a c l a s s  

of cons t i tu t iona l  e r r o r s  t h a t  "necessar i ly  render a  t r i a l  

fundamentally unfa i r"  and t h u s  a r e  not amenable t o  harmless 

e r r o r  analys is .  Rose v. Clark,  478 U.S. 570, 592 (1988). 

The r i g h t  t o  be t r i e d  before an impar t i a l  judge is 

one of t h e  cornerstones of our  system of j u s t i c e .  A bedrock 

p r inc ip le  whose v io la t ion  impugns the  very i n t e g r i t y  of t h e  

foundations upon which our c o u r t s  a r e  b u i l t .  

This is not an e r r o r  i n  t h e  presenta t ion  of t h e  evidence 

agains t  appellant  a t  t r i a l .  This is not a  chal lenge  t o  an 

improper st%ment o r  comment on the  evidence. This  is a 

challenge t o  t h e  very f a b r i c e  from which t h e  concept of due 

process is woven, and t h e  i n t e g r i t y  of the robes worn by our 

judiciary. (see Arizona v. Fulminante, 499 U.S. 279, 307-09 

(1990) Trial error is error which occurred in the presentation 

of the case to the jury and which may be quantitatively assessed 

in the context of other evidence presented in order to determine 

whether its admission was harmless beyond a reasonable doubt. 

In contrast, structural defects in the framework within which 

the trial proceeds involve the basiic protections without which 

a criminal trial cannot reliably serve its function as a veh- 

icle for a determination of guilt or innocense). 

Due process requires that the judge possess neither 

actual nor apparent bias. (see In re Murchison, 349 U. S. 

136-39). The test for actilal or apparent bias is the same 



in all circuits: i. e. , Whether "a reasonable person with 
lcnowledge of the facts would conclude the judge's impartiality 

might reasonably be questioned", F. J. Hanshaw Enters. , v. ---------- 
Fmerald River Dev. , Inc. , 244 F3d 1128,1144 (9 th c. ,2001). "----- - - - -- --.------ --- 
See also U. S. v. Ayala, 289 F3d 16, 27 (].st c. , 2002) ; and 
also United States v. Kelley, 712 F2d 884, 889 (1st c., ..----- ------------.----.--,.-.---.---..---- 

3.983) Facts are sufficient if they create a reasonable doubt ---..--- 

concerning the judge's impartiality in the mind of a reasonable 

man). 

The judge should have recused himself sua sponte, or 

at the very least presented the issue to counsels for objection. 

Instead, the court hid the matter until it was later discovered 

outside of the courtroom. 

The issue now is whether harmless error analysis can 

be applied to a judge that has an actual and apparent conflict 

of interest in a trial proceeding. 

The rule is that where the error inheres in the very 

frameworlc in which the trial proceeds, the trial cannot 

reliably serve its function as a vehicle for a determination 

of guilt or innocense, and therefor, renders the trial "fun- 

damentally unfair" and such error is not amenable to harmless 

error analysis. (~rizona v. Fulminante, supra ; Rose, supra ; .---,-----.---.--.-.---- 

Sullivan v. Louisiana, 508 U. S. 275 (I 993); and -.---.- Cage v. - 

Louisiana, 498 U.S. 39 (1990). .- ---....--- 

A trial before a biased judge denies a defendant the 

basic trial process and thus, can never be harmless. 



ASSIGNMrn OF ERROR #5: 

TImE WAS INSWFICIFWT EVIDENCE TO CONVICT APPELLANT 

OF POSSESSION OF STOLEN PROPERTY I N  THE FIRST DEGREE 

ISSUES RELATING TO ASSIGNMRNT OF ERROR: 

( a )  Can Appellant be convicted of Possession of  

s to len  proper ty  i n  the  first degree f o r  the  

al leged possession of a IIarley Davidson motor- 

cycle f o r  which be possessed a work order  f o r  

i n  a commercial vehicle yard? 

Argument : - - 
In order  t o  convict appel lant  of  possession of s t o l e n  

property i n  the f i r s t  degree, it  must be es tabl i shed not  

only tha t  pbysical possession of t h e  property e x i s t e d ,  but  

t b a t  appellant  bad reason t o  know t b a t  the  item a l leged 

t o  be possessed was s to len .  

RCW 9A.56.140 POSSESSm sn>LEN PROPERTY - DEl?lT?lTION 
- P R m I o N .  
(1) "Possessing s to len  property" means knowiugly 

t o  rece ive ,  r e t a i n ,  possess,  conceal,  o r  dispose of 

s to len  property knowi~g it has been stolen and t o  

withhold o r  appropr ia te  the  same t o  the  use  of any 

person o ther  than the  t rue  owner o r  person e n t i t l e d  

there to  , 

( 2 )  The f a c t  t h a t  the  person who s t o l e  the  proper ty  

bas not been convicted , apprehended, o r  i d e n t i f i e d  

i s  not a defense t o  a charge of  possessing s t o l e n  

property. 



(3)  Wben a person bas  i n  h i s  o r  he r  possession, 

o r  under h i s  o r  he r  con t ro l ,  s t o l e n  access devices 

issued i n  the names o f  two o r  more persons, o r  ten 

o r  more s to len  mercbandise p a l l e t s ,  o r  ten o r  more 

s to len  beverage c r a t e s ,  o r  a combination of ten o r  

more s to len  mercbandise p a l l e t s  and beverage c r a t e s ,  

a s  defined under RCW 98.56.010, be o r  she is presumed 

t o  know t b a t  tbey a r e  s to len .  

( 4 )  The presumption i n  subsect ion (3)  of t b i s  sec t ion  

is rebu t t ab le  by evidence r a i s i n g  a reasonable inference  

t b a t  the  possession of  s to len  access  devices,  mercbandise 

p a l l e t s ,  o r  beverage c r a t e s  was without knowledge 

t b a t  they were s to len .  (my emphasis) 

It is c l e a r  t h a t  knowledge is an element of  t b i s  of- 

fense.  Appellant is required t o  know t b a t  i t  is s t o l e n .  

Yet here ,  i n  the  present  mat ter ,  the  appel lant  possessed 

a va l id  work order  from a customer wbo bad dropped-off t h e  

motorcycle t o  be worked on. Appellant is not required t o  

run checks on every vehic le  brought t o  him t o  work on. 

No shop is. Vendors genera l ly  presume t h e i r  customers a r e  

legi t imate .  It would be very poor f o r  business i f  one ran  

criminal h i s t o r y  checks on a l l  of t h e i r  customers (not t o  

mention, very c o s t l y ) .  

The court  argued a t  t h e  suppression bearing t b a t  be 

did not be1 ieve the  work order  t o  be v a l i d ,  because the  

work order  spel led tbe  name Ty Sibbly one way i n  the  o rde r ,  

but d i f f e r e n t l y  in  the  s ignature .  The court  would not  even 

consider t b a t  the  work order  was f i l l e d  out by the  person 

taking the  order ,  and then signed by t h e  customer. O f  course 

tbey a r e  d i f f e r e n t .  



Assignment of Error #6: 
THERE WAS INSUFFICIENT EVIDENCE TO CONVICT 
APPELLANT OF POSSESSION OF A CONTROLLED 
SUBSTANCE 

ISSUES RELATED TO ASSIGNMENT OF ERROR: 
CAN CONSTI31JCITIVE POSSESSION BE FOUND BASED 
UPON AN EMPTY "SCRAPE BAG" ALLEGEDLY FOUND 
ON THE FLOOR IN THE MIDDLE OF A SHOP THE 
SIZE OF "HALF-A-FOOTBALL-FIELD?" 

Arcrument : 

"Count four refers to this little plastic 

baggie, exhibit number 40, that Detective Hess so 

eloquently calls a scrape baggie." VRP at 814-15; 

"It was in the center of the shop on the 

floor." (Deputy Nelson: VRP 356; Ln 25) 

"Like a 3eaccn calling you." VRP 366; Ln 23. 

"Detective Nelson, did you sign this-- This?" 

[~ndicating evidence bag containing "scrape bag" 1 

VRP 370; Ln 15-17. 

"It doesn't appear that I signed the bag. 

And I'm suppose3 to." Ibid. 

There is nothing to the record to establish 

that appellant knc~wingly possessed anything. There 

is not even a scintilla of evidence providing for 

the constructive possession of the item asserted 

to be found in tfie middle of a shop floor the size 

of "Half-a-foatball-fieid'!; Where the deputy who 

allegedly found it "forgot" to sign the bag, and 

he's supposed to. 



CONCLUSIONS - 
1. TIIere was i n s u f f i c i e n t  evidence t o  convic t  appe l l an t  

o f  possession of  s t o l e n  proper ty  i n  t h e  second degree, based 

upon t h e  a s s e r t e d  possession of  an "access  device",  because 

a t  t h e  time t h e  a r t i c l e  charged t o  bave been possessed, 

i t  d i d  not  meet t he  d e f i n i t i o n  o f  an acces s  device. 

2. TITere was i n s u f f i c i e n t  evidence t o  convic t  appe l l an t  

o f  possess ion  of  methamphetamine, because cons t ruc t ive  

possess ion  o f  the  i tem a l l eged  t o  bave been possessed cannot 

be e s t a b l  i sbed .  

3. There was i n s u f f i c i e n t  evidence t o  convic t  appe l l an t  

o f  Manufacturing a con t ro l l ed  Substance, because the  only  

i tems  o f f e r e d  a s  evidence i n  support  o f  t h e  a l l e g a t i o n  were 

improperly added t o  t he  searcb  inventory  by o f f i c e r s  ~~ 
t h e  s ea rcb  inventory r e p o r t  was c losed ,  and no f u r t h e r  i tems 

a r e  allowed t o  be added t o  the  li.st i n  t h e  s e c t i o n s  crossed 

tbrougb . 
4.  Both searcb  warran ts  were u n c o n s t i t u t i o n a l l y  over- 

broad,  and a l l  i tems se i zed  a s  a r e s u l t  o f  tbem should be 

suppressed ,  and/or  any evidence obtained i n  t he  searches  

o f  t h e  motor veh ic l e s ,  t r a i l e r s ,  f i l e s ,  f i l e  cab ine t s ,  out- 

b u i l d i n g s ,  and c u r t a l e g e s  should be suppressed.  

5 There was no evidence admitted a t  t r i a l  t h a t  meth- 

amphetamine was manufactured f o r  p r o f i t .  I n  order  t o  impose 

t b e  p ro t ec t ed  zone enhancement, t he  s t a t e  is required t o  

prove the  f o r  p r o f i t  element. The Appel lant  is  not requi red  

t o  d isprove  the  f o r  p r o f i t  element. 



the  protected zone enhancement, the  s t a t e  is required t o  

prove the  " for  p r o f i t "  element. TIle appel lant  is  not  required 

t o  disprove the  " for  p r o f i t "  element. 

6 .  It is an unconst i tu t ional  burden-shifting presumption 

f o r  the s t a t u t e  t o  r equ i re  the  appel lant  t o  present  evidence 

agains t  himself in  order  t o  obtain the  benef i t  of the  defense 

i n  tended. 

7. A l l  charges should be dismissed based upon an insuf f i c i ency  

of  evidence. 

8. Ilowever, should t b i s  court  determine t b a t  i n  the  case 

of  one o r  more offenses(viewing the  evidence i n  a 

most favorable t o  t h e  s t a t e )  the  chargels  may be 

the  court  should suppress a l l  evidence seized 

au thor i ty  of  the  unconst i tu t ional  search ...- 
(,"' 

9. Any any o the r  ins tance ,  t b i s  court  should r e v L r g  

the  convict ions and remand f o r  a new t r i a l  before a d i f f e r e n t  

judge, with i n s t r u c t i o n s  t b a t  i f  the  s t a t e  charges a v io la t ion  

of  a protected zone, the  s t a t e  is obligated t o  prove the  

exis tence  (or  lack  thereof)  of  each e l  emen t /fac t necessary 

t o  impose the  enhancement - including the  " for  p r o f i t "  element. 

Respectful ly submitted on t 


