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Assignments of Error
Defendant and Appellant Joseph W. Morrison ("Morrison") hereby

assigns error to the following rulings and decisions of the trial court:

1. The trial court erred when it found that "[t]he PSA [i.e., the Real
Estate Purchase and Sale Agreement at issue in this action] was entered
into by the parties[,]" to the extent that the phrase "the parties" was
intended to refer to any of the plaintiffs in this action. See Finding of Fact
("FOF") No. 1, as set forth in the trial court's Findings of Fact and
Conclusions of Law ("Findings & Concigsions") (CP 928).!

2. The trial court erred when it found that "Bernhardt's status as
purchaser under the agreement changed contemporaneously with
Bernhardt's signature on the PSA, as Bernhardt immediately assigned the
PSA to Killian Pacific, LLC." See FOF No. 1 (CP 928).

3. The trial court erred when it found that "16 Street manifested its
intent to accept all terms of the PSA offer when it directed Bernhardt to
sign the PSA offer without modifications, by agreeing to the immediate
assignment of the PSA from Bernhardt to Killian Pacific, LLC, by

conducting due diligence, and by tendering the earnest money promissory

! To assure full compliance with the requirements of RAP 10.4(c), Morrison has
attached a copy of the Findings & Conclusions as Exhibit A of the Appendix to this
Brief. Where Morrison assigns error to a Finding or Conclusion in its entirety, Morrison
is relying on that attachment to satisfy his obligations to reproduce the text of that finding
or conclusion.
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note of $50,000. This conduct evidences 16 Street's intent that the signing
of the PSA constitutes the final agreement of the parties." See FOF No.3
(CP 929).

4. The trial court erred in making Finding of Fact No. 4. See (CP
929).

5. The trial court erred in making Finding of Fact No. 5. See FOF
No. 5 (CP 929).

6. The trial court erred when it found that "16 Street provided
defendant with notice on April 10, 2006, that it intended to close the
transaction on May 29, 2006." See FOF No. 6 (CP 929).

7. The trial court erred when it found that the defendant
"communicated to 16 Street" regarding his desired "option." See FOF No.
8 (CP 929-930).

8. The trial court erred when it found that Mr. Call, on behalf of
Morrison, "expressed defendant's desire for a more formal option
agreement[.]" See FOF No. 11 (CP 930).

9. The trial court erred when it found that "[t]he PSA provided" that
three percent of the commission to be paid to Bernhardt would "be paid by
16 Street." See FOF No. 17 (CP 931).

10. The trial court erred in making Conclusion of Law No. 2. See

(CP 931).
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11. The trial court erred when it concluded that "[o]nce the buyer
accepted the PSA offer, including the Call memorandum, the offer
contained all of the required elements for a purchase and sale contract.
Among other items, 16 Street was entitled to rely upon sections 22(a) and
22(b), consisting of an integration clause and a provision that the terms of
the PSA would not be deemed to merge in the deed at closing." See
Conclusion of Law ("COL") No. 3 (CP 931).

12. The trial court erred in making Conclusion of Law No. 4. See
(CP 931-32). |

13. The trial court erred in making Conclusion of Law No. 5. See
(CP 932).

14. The trial court erred in concluding that "[t]here is no statutory
or otherwise legally required form for an option agreement. .... The PSA,
which included the Call memorandum, created a legal obligation on the
part of defendant to sell the property at issue, and a legal obligation on the
part of 16 Street to sell to defendant a condominium or residential unit, if
16 Street chose to develop condominiums or residential units on the
property, and if defendant then chose to purchase a condominium or
residential unit. The PSA constitutes a binding and specifically
enforceable contract, including the Call memorandum. If 16 Street

develops the property with condominiums or residential units, and if
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defendant elects to purchase such a condominium or residential unit, 16
Street may demand a cash sale. The PSA contains the necessary terms for
a cash sale option, those being a legal description and a method of
determining fhe purchase price. Other terms which may be necessary are
matters that can be determined by resort to common practices." See COL
No. 6 (CP 932).

15. The trial court erred in making Conclusion of Law No. 7. See
COL No. 7 (CP 932).

16. The trial court erred in making Conclusion of Law No. 8. See
(CP 932).

17. The trial court erred in making Conclusion of Law No. 9. See
(CP 933).

18. The trial court erred in making Conclusion of Law No. 10. See
(CP 933).

19. The trial court erred in making Conclusion of Law No. 11. See
(CP 933).

20. The trial court erred in making Conclusion of Law No. 12. See
(CP 933-34).

21. The trial court erred in making Conclusion of Law No. 13. See

(CP 934).
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22. The trial court erred in making Conclusion of Law No. 14. See
(CP 934).

23. The trial court erred in entering a judgment in favor of
plaintiffs. See (CP 965-68) (Copy attached as Exhibit B of the Appendix
to the Brief).

Statement of Issues

The following issues pertain to the assignments of error:

1. Contract Formation. Whether a trial court errs in determining
whether the parties to a real estate purchase and sale agreement intende;d
that agreement to be a final and complete agreement, by considering the
interpretation given to that agreement's terms by the assignee of rights
under the agreement, when: (1) the assignee was not a party of the original
agreement; and (2) the parties to the original agreement both understood
that the agreement was not complete, because further negotiation would be
needed to reach agreement on the form of an option term? (Assignments
of Error Nos. 1-23.)

2. Specific Performance. Whether a trial court errs in ordering
specific performance of an agreement for the purchase and sale of real
estate, when: (1) the agreement as entered into is not complete, because
the parties must reach a further agreement on the form of an option term

that is also a material condition of the transaction, and (2) the parties
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subsequently and despite their best good faith efforts are unable to reach
agreement on that term? (Assignments of Error Nos. 1-23.)
I. Summary Introduction

This appeal presents a case of fundamental confusion about basic
principles of contract formation, which has fatally tainted the trial court's
judgment.

Joe Morrison, a long-time resident of Vancouver, Washington, had
for many years been acquiring property close to the city's downtown. He
hoped :co see the property developed in a way that would contribute to the
downtown's revival. But he also wished to assure that this development
was done such that he might realize his dream of a residence with a
magnificent view of Mt. Hood to the south, and within walking distance of
the city center.

Morrison was working with a real estate agent, Jim Justin,
associated with the real estate brokerage firm of Coldwell Banker
Commercial Bob Bernhardt Associates. In the Fall of 2005, Justin was
approached by Wally Hornberger, one of his colleagues at Bernhardt
Associates. Hornberger explained that he had a client interested in
acquiring Morrison's property. The client was George Killian and his son
Lance, prominent real estate developers in the Vancouver area. The

Killians, however, did not want their interest to be known. Any sale
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transaction would be carried out with another party as buyer, from whom
the Killians would then receive the property via an assignment of the
rights under any purchase and sale agreement contract entered into
between Morrison and that other party. That other party, moreover, would
be Bernhardt Associates -- the very brokerage firm where Justin and
Homberger both worked.

Morrison knew nothing of this. He did not because everyone privy
to this arrangement -- including Morrison's own agent, Jim Justin -- agreed
to keep it confidential and not disclose the facts of the arrangement to
anyone else, including Morrison.

Although Morrison did not know of the arrangement worked out to
keep him from knowing that it was the Killians who were trying to acquire
his property, Morrison did suspect that whomever he sold the property to
would "flip" it to some third party, who would actually develop it.
Morrison had no objection per se to such an outcome. But he was
concerned that such an outcome could jeopardize his dream of a residence
with a view and easy access to downtown. Any sale would therefore have
to be so structured as to bind any successor i interest to the immediate
purchaser, and assure that Morrison's residence rights -- which would take
the form of an option for a residential unit -- could not be extinguished just

because residences were not part of the initial development or because the
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developer chose to develop with apartments first and only convert to
condominiums later.

When Justin's first effort at drafting option language proved
inadequate, Morrison turned to attorney Greg Call. Call drafted a
memorandum that addressed several aspects of any purchase and sale
- agreement contract, including a paragraph stating that Morrison "would
like an option to purchase a condominium," which "would provide for the
purchase of one (1) residential unit to be located on an upper level floor
and on the south side or on the southwest corner of the building[.]" See
Ex. 4 (copy of Call memorandum). Call gave the memorandum to Justin,
who passed it along to Hornberger, who in turn passed it along to Lance
Killian (who had been charged by his father with responsibility for
handling their efforts to acquire Morrison's property). Killian approved
including the memorandum as part of a purchase and sale agreement
contract (the balance of which consisted of a Bernhardt Associates form).
But the Killians, consistent with their determination to be anonymous,
stayed off the contract. Instead -- and as planned -- Bernhardt Associates
would be the buyer, and Bob Bernhardt would sign on behalf of his firm.

Justin attached Call's memorandum to the purchase and sale
agreement document, and presented the resulting consolidated document

to Morrison for his signature. Morrison duly signed on October 22, 2005.
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Some three weeks later, on November 9, 2005, Bernhardt signed on behalf
of his firm as buyer. The document listed Justin as agent for Morrison,
and Hornberger as agent for Bernhardt Associates. No reference was
made to the Killians, or any of their development entities. The contract
did contain a boilerplate term authorizing assignment if the signatories
checked the appropriate box. Morrison and Bernhardt had checked that
box, and Bernhardt (on the same day he signed the purchase énd sale
agreement) also signed a separate document assigning his firm's rights to
Killian Pacific LLC (a Killian-controlled entity) "and/or Assigns." The
fact of this assignment, however, was not disclosed to Morrison.

Was the Call Memorandum's discussion of an option agreement for
a residential unit intended to be the actual option agreement? Or was the
incorporation of the Call memorandum into the purchase and sale
agreement contract merely recognition that the parties would need to reach
agreement on the specific terms of such an option, before the deal would
be final and the sale could close?

Morrison (the seller under the purchase and sale agreement),
Bernhardt (the buyer under that agreement), along with Justin and
Hornberger (listed as agent for buyer and seller, respectively, under that
agreement) all testified that the memorandum discussion was not intended

to be the actual option agreement, and that the parties did need to reach
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agreement on the terms of the actual option (presumably, through their
attorneys) before the transaction could close. Lance Killian, on the other
hand, testified that the Call memorandum was intended to be the actual
option agreement. But by the Killians' choice, neither Lance Killian, nor
any entity for which Lance Killian served as the managing agent, was a
party to the purchase and sale agreement contract of which the Call
memorandum formed a part.

The transaction proceeded apace towards closing, eventually set for
May 30, 2006. But when the escrow aéent circulated the proposed closing
documents, things fell apart. Realizing that the papers included no option
agreement, Morrison balked. Morrison's attorney (Greg Call) and the
Killians' attorney (David Weiner) attempted to reach agreement on a form
of option. (By now, the fact that the Killians had received an assignment
of Bernhardt Associates' contract rights, and intended to close the sale
using "16™ Street Investors," an entity recently formed for that purpose,
was known to Morrison.) The efforts by Call and Weiner to reach
agreement foundered on the very issues that had been of such concern to
Morrison: Although the Killians would agree to a recorded option, they
insisted that the option be triggered only if the property was initially
developed with residences, and then only if the residences were

condominiums. (What the Killians did not tell Morrison was that they had
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no intention of initially developing the property with condominiums --
which meant that, if Morrison did agree to their proposed form, Morrison
would be receiving an option that would never be triggered.)

Morrison refused to agree to the Killians' proposed option, and
terminated the sale. The Killians sued for specific performance, and were
joined in their suit by Bernhardt Associates (which demanded that
Morrison be ordered to pay the brokerage firm's commission). Clark
County Superior Court (Hon. Robert A. Bennett) granted specific
performance to the Killians, and awarded Bernhardt Associates its
commission. (The court also awarded the Killians damages for a failed
"Section 1031" property exchange -- which they blamed on Morrison's
supposedly wrongful refusal to close -- and attorney's fees and costs under
the prevailing party fee clause of the purchase and sale agreement.)

This Court should reverse. Ordering specific performance of a
contract is only appropriate where the contact terms are established clearly
and definitely. Here, the contract -- the purchase and sale agreement --
was materially incomplete. The parties to this contract (Morrison, and
Bernhardt Associates) left agreement on the terms of Morrison's option to
further negotiation, understanding that reaching agreement on that option
was a condition to closing. That agreement was not reached, and that fact

should have foreclosed specific performance relief for the Killians (as well
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as an award of a commission to Bernhard Associates, as its claim was
legally dependent on the court finding a specifically enforceable
agreement.)

The trial court nonetheless ordered specific performance. The court
found that the Killians intended that the purchase and sale agreement --
including the Call memorandum's discussion of Morrison's desired option
-- was to be accepted as written, and therefore was the parties' binding
contract. The court then ruled that the Killians' intent was controlling and
ordered specific performance based on that inten‘;, concluding that
Morrison was not entitled to refuse to close because of the Call-Weiner
disagreement over the turns of an option, as Morrison had already bound
himself to the terms for an option (the terms set forth in the Call
memorandum) when he signed the purchase and sale agreement.

Yet the Killians' intent, whatever it may have been, could have no
bearing on determining the intent of the parties to the purchase and sale
agreement contract, because the Killians -- by their own choice -- were not
parties to that contract. Having worked so assiduously and successfully
to stay off that contract, the Killians should not have been allowed to turn
around and have their "intent" (more precisely, their preferred reading of
the Call memorandum's discussion of Morrison's desired option) treated as

final and binding. The evidence established that the parties to the
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purchase and sale agreement contract understood that the Call
memorandum was not intended to be the actual option agreement, and that
the parties (through their lawyers) would need to work out the terms of
that agreement if the transaction was to close. Those lawyers could not
do so, because the Killians (their intent to purchase finally disclosed)
would not agree to a form of option satisfactory to Morrison. Morrison
therefore was entitled to pull the plug on a sale of his property to the
Killians. This Court should recognize that right, reverse the trial court's
decree of specific performance (as well as its ancillary award of
Bernhardt's commission, and damages to the Killians for the failed 1031
exchange), and award Morrison his fees and costs incurred before the trial

court and on appeal.

II. Statement of Facts

A. Joe Morrison was Willing to Sell His Property in Vancouver for
Development by Others, But Only if The Terms of the Deal Protected His
Retirement Dream of A Residence With a Magnificent View and Easy

Access to the Downtown.

Defendant and Appellant Joseph W. Morrison has lived in

Vancouver, Washington, since 1959. RP (I) 178:19-21 (Morrison).2

2 The Report of the Proceedings of the trial in this case is 896 pages. The Report
is sequentially paginated 1 through 896, split up into five volumes. To assist the Court in
locating the relevant volume, Morrison will indicate it by a parenthetical reference to its
Roman numeral. Thus, the citation "RP (I) 178" means page 178 of the Report of
Proceedings, found in Volume I of the transcript.
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Presently the owner of the "Main Street Trader" (a solid wood furniture
and collectibles store), from 1959 to 1993 Morrison worked for the
Bonneville Power Administration. RP (I) 178:22-179:8 (Morrison). At
the BPA, Morrison dealt for many years with BPA's property acquisitions
and related property issues (e.g., right-of-ways for power lines). RP (I)
179:10-22 (Morrison). Morrison became familiar with the various kinds
of documents affecting legal title, the process of acquiring rights through
the process of recorded option agreements, and the importance of ensuring
that such agreements were complete in every detail. RP ) l79:23-18i-3
(Morrison).

Starting in 1971, Morrison began to acquire the Vancouver property
at issue in this case. He did so in stages, from 1971 through 1987. RP (I)
181:13:182:7 (Morrison). Morrison supported the revival of downtown
Vancouver through encouraging mixed commercial and residential
development, and wanted to see his combined holdings developed so they
contributed to that goal. RP (I) 183:13-20 (Morrison). Morrison also
dreamed of acquiring a residential unit through such a development, with a
magnificent south view of Mt. Hood and easy access to the downtown and
public transportation. RP (I) 185:18-186:3 (Morrison). Morrison did not
feel up to developing the property himself and therefore hoped to see it

developed by others. RP (I) 183:21-184:4 (Morrison). But he did not
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want to sell the property for development unless he was satisfied the deal
would protect his dream, by providing him an option to acquire the desired

residential unit. RP (I) 193:9-22 (Morrison).

B. In October 2005, Morrison Signed What He Understood to Be a
Preliminary Agreement for the Sale of His Property, Including a

Memorandum Generally Describing the Terms to be Included in an Option
Agreement for the Desired Residential Unit, To Bob Bernhardt Associates

-- NOT to the Killian Interests, Who Only Later Received an Assignment
of Bernhardt's Rights Under Bernhardt's Agreement with Morrison.

In the late Summer of 2005, Morrison was approached by Mr. Jim
Justin, about the possibility of Morrison selling his property to an
anonymous buyer. RP (I) 194:6-18 (Morrison). Justin worked as a real
estate broker in association with the brokerage firm of Coldwell Banker
Commercial Bob Bernhardt Associates ("Bernhardt Associates").’ Justin
testified that he was approached by Mr. Wally Hornberger, a colleague at
Bernhardt Associates, with an unsolicited offer to purchase Mr. Morrison's
property from an unidentified buyer. See Justin Dep. at 12:17-18:15 (Ex.

71).* Homnberger was working on behalf of George Killian and his son

* Justin worked at Bernhardt Associates alongside Mr. Wally Hornberger and
Mr Bob Bernhardt (the principal of the brokerage). As described more fully below, Mr.
Hornberger acted as agent for the Killian interests while Mr. Bernhardt would sign the
Purchase & Sale Agreement as the representative of his brokerage firm, the listed
purchaser of the property under that agreement. At trial the parties disputed whether
Justin should be treated as Morrison's agent or as co-agent for the Killian interests. The
trial court found that Justin was Morrison's agent. See Finding of Fact No. 7 (CP 929).
Morrison is not challenging that finding in this proceeding.

* The depositions of several witnesses were admitted into the record (as trial
exhibits).
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Lance, local developers interested in acquiring Morrison's property. See
Homberger Dep. at 5:15-25 (Ex. 70).

The Killians, however, did not want their interest in Morrison's
property disclosed to Morrison.” Hornberger therefore would act as the
"conduit" for any proposals and responses to proposals to and from
Morrison, while Bernhardt's firm would be the buyer who entered into any
purchase and sale agreement. See, e.g., Homberger Dep. at 5:9-18 (Ex.
70). Justin would continue to serve as Morrison's agent, but he agreed that
he would not disclose to his client that the Killians were the ones
interested in buying his property. See Justin Dep. at 14:6-13 (Ex. 71).

Everyone at Bernhardt Associates (Justin, Hornberger, and
Bernhardt himself), as well as Lance Killian, soon understood that a
material condition of any sale for Morrison was his receipt of an option
agreement giving him the right to a residential unit in any mixed
commercial/residential development. See Justin Dep. at 14:24-15:9 (Ex.
71); Homberger Dep. at 12:24-13:15 (Ex. 70); RP (Vol. I) 130:12-19
(Bernhardt); RP (Vol. I) 78:19-22 (L. Killian). The issues on which the

closing of the sale would turn would prove to be what sort of residential

5 Lance Killian testified that he and his father did not want their interest in
Morrison's property to be disclosed to Morrison, lest the fact of their interest (as well-
known developers) be used to extract a higher price. See RP (I) 38:14-39:8.
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unit, and the circumstances that could trigger Morrison's right to that unit
(or, alternatively, extinguish that right).

Although Morrison did not know that the Killians were behind
Hornberger's approach to Justin, Morrison expected that the initial
purchaser would "flip" the property to someone else, who would do the
actual development. See RP (II) 199:3-6 (Morrison). Morrison therefore
wanted a recordable agreement, which would put anyone interested in
buying the property from the initial purchaser on notice of Morrison's
option rights. RP (II)‘ 199:4-20 (Morrison). Morrison was also concerned
about apartment-to-condominium conversions, and wanted to insure that
his option right could not be wiped out if the developer chose to do
apartments initially, followed by a conversion to condominiums. RP (II)
205:14-206:2 (Morrison). When Justin's first attempt at drafting option
language fell short,’ Morrison asked attorney Greg Call to prepare a
memorandum that would outline what Morrison wanted to see in a formal
option agreement, which would then be passed along to Justin and from
Justin presumably through Hornberger to the (as yet unknown). purchaser.

See RP (1) 217:21-218:3 & 220:22-221:10 (Morrison).

8 A copy of Justin's effort was introduced into evidence as Plaintiff's Exhibit 2.
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Call prepared the memorandum, addressing it to Jim Justin” A
copy of the memorandum was introduced into evidence as Plaintiff's
Exhibit 4, and a copy of this exhibit is attached as Exhibit C of the
Appendix to this Brief. The memorandum consisted of a single page, with
three paragraphs of text. The first paragraph discussed the purchase price
($580,000 based on $20.000 per square foot), a refundable earnest money
deposit ($50,000 to be paid into escrow within three days of acceptance by
both parties), and the payment of the balance (in cash, at closing, subject
to instructions consistent with Morrison's intent to do a "1031
Exchange").8 The third paragraph discussed the assignment of Morrison's
landlord obligations, the buyer's obligation to indemnify and hold

Morrison harmless for certain claims and related defense costs, and a

7 Call's memorandum was dated October 19, 2005. Morrison and Call both
testified about a meeting they said they had with Justin on October 18, 2005 (at Dulin's
Café restaurant in downtown Vancouver), at which Morrison fully outlined his concerns.
Justin could not recall such a meeting. The trial court noted the controversy, but did not
resolve it. See Court's Memorandum Ruling at 3:8-22 (CP 870). Morrison would agree
that this controversy also need not be resolved in order for this Court to grant Morrison
the relief he seeks in this proceeding. Morrison also notes that the documentary evidence
reflects that Justin provided to Call a copy of Justin's first attempt at drafting an option
agreement, by a fax sent at 4:30 p.m. on the afternoon of October 18 -- the same day
when Morrison and Call said that Morrison had outlined his concerns in detail to Justin in
the meeting at Dulin's held earlier that day. See Fax Transmittal cover sheet with
transmittal stamp of "Oct. 18. 2005 4:30PM Coldwell Banker Commercial" at top of page
(page 1 of Plaintiff's Exhibit 2).

8 A "1031 Exchange" is a property exchange device, authorized by the federal
Internal Revenue Code and which can result in substantial tax savings. The Killians were
awarded damages for what they claimed was a failed exchange caused by Morrison's
wrongful refusal to close. Morrison has assigned error to this award, and will address the
matter later in this Brief.
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warranty by Morrison regarding any current claims pertaining to the
condition of the property.

The second paragraph addressed the option agreement. This portion
of the memorandum stated that, "[a]s additional consideration, Mr.
Morrison would like an option to purchase":

...a condominium if Buyer, at Buyer's election, decides to
include residential wunits in the construction and
development of the property. The option would provide for
the purchase of one (1) residential unit to be located on an
upper floor level and on the south side or on the southwest
corner of the building with the square footage of the unit to
be the greater of the size of the largest residential unit
included in the design or twice 'the size of the smallest unit
planned for the design, but under no circumstances less
than 1,600 square feet. The purchase price under the option
would be based on Seller's cost per square foot of
construction of the selected unit including inside walls,
ceilings, windows, plumbing, wiring, ventilation, and
flooring but not fixtures, appliances, molding, paint, wall
paper, cabinets and floor coverings. Buyer and Seller shall
agree on a location of electrical outlets, ventilation and
plumbing.

Ex. 4 (emphasis added).

Call's memorandum was given to Justin, who passed it along to
Hornberger, who passed it along to George Killian's son Lance, who had
full authority on behalf of the Killian interests regarding the terms and
conditions governing any acquisition of Morrison's property. See L.
Killian Dep. at 12:23-13:19 (Ex. 73). Killian reviewed the memorandum

and approved its inclusion as part of a Purchase and Sale Agreement
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contract to be presented to Morrison for his acceptance. See L. Killian
Dep. at 25:21-25:12 (Ex. 73).” Justin then attached Call's memorandum to
a proposed "Purchase and Sale Agreement" document (the balance of
which was taken from a Bernhardt Associates form), and presented the
result to Morrison for his signature. See copy of Purchase and Sale
Agreement contract with attachments, introduced into evidence as
Plaintiff's Ex. 3 (copy of Ex. 3 attached as Exhibit D of the Appendix to
this Brief).

Morrison, as seller, initialed and signed the Purchase and Sale
Agreement contract on October 22, 2005. See Ex. 3 (initials on each page,
and signature on page 8 of the Bernhardt Associates form). Bob
Bernhardt, whose firm now appeared as the buyer of record, initialed and
signed on November 9. See id. The agreement described Justin as
representing Morrison, and described Hornberger as representing
Bernhardt Associates. See id. (numbered paragraph 19 of the Bernhardt
Associates form, entitled "Agency Disclosure," found on page 6 of the

form). The Call memorandum was attached to the back of the contract

° The cited portion of the transcript of Lance Killian's deposition refers to an
"Exhibit 3" which became a part of an "Exhibit 1." During depositions, the parties used a
copy of the Call memorandum designated as Exhibit 3, and a copy of the Purchase and
Sale Agreement designated as Exhibit 1. At trial, a copy of the Purchase and Sale
Agreement was entered into evidence as Plaintiff's Exhibit 3, and a copy of the Call
memorandum was entered into evidence as Plaintiff's Exhibit 4.
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document, behind a face sheet reading "Exhibit B (Condominium
Purchase Agreement) Attached Memorandum from Sellérs [sic.]
Attorney." See id. (second to last page of agreement document, followed
by copy of memorandum).

Morrison, and the three broker witnesses involved in the formation
of the purchase and sale agreement contract, all testified that they did not
consider Call's memorandum discussion of the option agreement to
constitute the actual option agreement, and that additional documentation
therefore would be required (presumably to be worke;I out prior to closing
by the attorneys for buyer and seller):

e Morrison testified that the attachment of Call's memorandum "put
notice to somebody that something needed to happen" (although Morrison
also believed that the parties "would reach agreement on an option...").
RP (IT) 235:7-23 (Morrison).

e Justin testified that he did not believe that the Call memorandum
"itself was the option[,]" that he only intended the memorandum "to be a
transmittal to the buyer of an interest of the seller for an option
agreement[,]" and that he "expected that Mr. Morrison's attorney and the
attorney representing the 16" Street, LLC would hammer out the option

agreement." See Justin Dep. at 6:25-7:6, 7:21-8:3 & 8:12-16 (Ex. 71).
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e  Homnberger testified that he did ﬁot "think that th[e
Call]...memorandum constituted the option agreement" but only a
state[ment of] what...the [seller's] wishes and desires were." See
Hornberger Dep. at 21:10-13 (Ex. 70).

e Bernhardt (who signed on behalf of his firm as the buyer)
testified that he "definitely" did '"not...recognize [the Call
memorandum]...as an option agreement[,]" and that it was instead "a
request and part of a counteroffer essentially telling the buyers that they
[i.e., Morrison] wanted to have an option." See Bernhardt Dep. at 20:3-12
& 25:14-26:2 (Ex. 69).'°

Neither Lance nor George Killian signed the agreement. The
agreement made no reference of any kind to any entity (e.g., Killian
Pacific, LLC) owned or otherwise controlled by the Killians. The
agreement did provide that it could be assigned, see numbered paragraph
20 of the Bernhardt Associates form entitled "assignment" (page 6 of the
form), showing the "assignable" box marked with an "X" (Ex. 3), and

there is no dispute that Morrison expected that Bernhardt would assign his

' There is no dispute that the Killian interests took issue with this
understanding, insisting instead that the Call memorandum constituted the option
agreement and that no further documentation was required because the memorandum was
a complete and accurate reflection of the parties' understandings regarding the terms and
conditions of that option. Morrison will fully address the Killian contentions in this
regard, as well as whether those contentions should be given any weight when
interpreting the intent of the parties to the Purchase and Sale Agreement contract, in the
Argument section of this Brief.
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firm's interests to someone, at some point. But (as previously discussed)
Morrison had no way of knowing that the assignment would be to the
Killians or one of their development entities, because of the Killians'
insistence that their identity not be revealed to Morrison.

On November 9, 2005, the same day that Bernhardt signed the
Purchase and Sale Agreement contract on behalf of his firm as the buyer,
Bernhardt executed a document entitled "Assignment and Assumption of
Agreement." See Ex. 5 (copy of assignment, with Bernhardt's signdture
appearing on p. 2) (copy attached as Ex. E of the Appendix to this B1:ief).
The document recited that "CB" (Bernhardt's firm) had entered into the
Purchase and Sale Agreement contract "as an agent for Killian as an
undisclosed principal[.]" Id. (assignment, p.1). The document further
recited that CB was now assigning "all liability pursuant to" the Purchase
and Sale Agreement to Killian Pacific, LLC (a Washington limited
liability company) "and/or Assigns." Id. The assignment was not, and
could not, have been to Plaintiff and Respondent 16 Street Investors, LLC,
because that entity did not exist at the time of the formation of the

Purchase and Sale Agreement contract.'!

" Lance Killian testified that 16 Street Investors was formed in May 2006. See
RP (I) 19-24. The trial court nonetheless found that "16 Street manifested its intent to
accept all terms of the PSA offer when it directed Bernhardt to sign the PSA offer
without modifications[,]" see Finding of Fact No. 3 (CP 929), even though -- as Lance
Killian himself acknowledged -- 16™ Street Investors would not come into existence until
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Consistent with the Killians' intent to keep their identity a secret, the
assignment expressly provided that its terms were not to be disclosed to
Morrison prior to closing. Id. (numbered paragraph 3, "Confidentiality").
There is no dispute that neither the fact of this assignment, nor its terms,
were disclosed to Morrison at the time he entered into the Purchase and

Sale Agreement contract.

C. The Sale Fails to Close, When the Attorneys Fail to Reach Agreement
on a Final Form for Morrison's Option.

Following the signing of the Purchase and Sale Agreement contract,
the due diligence process proceeded apace.12 In April of 2006, Bernhardt
Associates gave notice of an intention to close on May 29, 2006
(subsequently moved to May 30, because May 29 turned out to be
Memorial Day). See Ex. 9 (copy of letter from Bernhardt Associates to
Morrison, giving notice that "Buyer" intended to close on May 29); Ex. 12

(copy of e-mail from Killian Pacific to Hornberger, sent May 10, 2006,

eight months after the formation of the Purchase and Sale Agreement contract. Morrison
respectfully submits that this finding (and several others which describe actions as taken
by 16™ Street Associates when that entity did not yet exist) cannot withstand substantial
evidence scrutiny, and should be given no weight by this Court.

12 Thus, on November 29, 2005, Bernhardt Associates gave notice that it
("Buyer") had satisfied the agreement's "Inspection Contingency," see Ex. 6 (copy of
letter from Bob Bernhardt to Morrison), and on December 9, 2005, Bernhardt gave notice
that it ("Buyer") had determined that no "Permitted Exceptions" would be required
regarding title. See Ex. 7 (copy of letter from Bob Bernhard to Morrison). Morrison
notes that, throughout this process, Bernhardt Associates continued to claim the status of
buyer even though the firm had already assigned its rights to the Killians.
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2:53 p.m., noting the need to move the closing to May 30 due to the
holiday).

On May 24, 2006, Ms. Jennifer Lyke of Chicago Title (the escrow
company handling the closing) sent an e-mail to Morrison, attaching
copies of the closing documents "for [Morrison's]...review." See Ex. 18
(copy of e-mail, and attachments). Morrison reviewed the documents, and
noted the absence of any proposed form of agreement setting forth the
terms and conditions of his residential unit option. RP (II) 240:16-241:17
(Morrison). Morrison contacted Ms. Lyke to express his concern about
the missing option agreement. RP (II) 241:18-241:5 (Morrison).

In response, Mr. David Weiner, the Killians' attorney, prepared an
"acknowledgment" of Morrison's option:

16 STREET INVESTORS, LLC, having acquired the West
42 feet of Lot 2 in Blocks 3, 4, 5, 6 and 7, BLOCK 71,
CITY OF VANCOUVER (commonly known as EAST
VANCOUVER) according to the Plat thereof recorded in
Volume "C" of Plats, Page 070, Records of Clark County,
Washington, hereby acknowledge [sic.] the provisions of
that certain Memorandum attached hereto and by this
reference incorporated herein. 16 Street Investors, LLC
agrees that if it includes residential units in the construction
and development of the aforementioned property, Joseph
W. Morrison will be provided the option to acquire a unit
as described in the attached Memorandum.

Ex. 20 (copy of acknowledgment) (emphasis added) (copy attached as Ex.

F of the Appendix to this Brief). Weiner signed the acknowledgment, and
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transmitted it to Ms. Lyke with a cover letter stating that he had signed the
acknowledgment "as Manager of 16 Street Investors, LLC in connection
with the Morrison Option" and asserting that "[n]othing in this
Memorandum [i.e., the Call memorandum] requires the recording of any
document at this time." See id. (copy of cover letter).

Ms. Lyke promptly transmitted the Acknowledgement and cover
letter to Morrison. See Ex. 21 (e-mail from Lyke to Morrison, May 25,
2006 1:55 p.m.).” The Acknowledgment did not adequately address
Morrison's concer;ls, and on June 5'* Morrison's attorney Greg Call sent
Jim Justin a proposed form of an option agreement, along with a cover
memorandum setting fofth Morrison' concerns and inviting the Killian
interests' counsel (Mr. Weiner) to contact Call directly about the matter.
See Ex. 23 (copy of fax transmittal to Justin, enclosing cover memo and
draft of option agreement) (copy of draft option agreement attached as Ex.

G of the Appendix to this Brief); see also Finding of Fact No. 12 (CP 930)

13 By this time, the closing date of May 30 had come and gone. Mr. Call
testified to his understanding that this event triggered a need for a formal extension of the
Purchase and Sale Agreement (while making clear that Morrison was prepared to agree to
such an extension if agreement could be reached on the terms of Morrison's option). See
RP (III) 545:10-24; see also Finding of Fact No. 12 (CP 930) (stating that after May 30,
"defendant [i.e., Morrison] was taking the position that the PSA expired on May 30,
2006, when closing did not take place"). Morrison will address the impact of this
development on his rights and obligations pertaining to the Killians' hoped-for Section
1031 exchange, in the Argument section of this Brief.
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(noting the provision of the draft option agreement on June 5, and citing to
Ex. 23).

Weiner responded with a handwritten mark-up, followed a few days
later with a red-line document clarifying the handwritten changes. See Ex.
24 (handwritten mark-up, sent by fax) (copy of mark-up attached as Ex. H
of the Appendix to this Brief); Ex. 26 (red-line document, sent by e-mail
attachment) (copy of red-line attached as Ex. H of the Appendix to this
Brief). A comparison of these documents shows that the Killians had
acceded to having the option agreement recorded. Morrison and the
Killians, however, were at odds over the following two points:

e Consistent with Weiner's use of the term "residential units" in his
May 25 acknowledgment, Call's draft used the term "residential unit" to
describe Morrison's option right. See Ex. 23 (draft "Real Estate Purchase
Option" document, referring several times to "residential unit..." in § 2,
"Grantee's Right to Purchase"). Weiner, however, modified all of these
references to limit Morrison's right to a "residential condominium unit."
See Ex. 26 (red-line version of Call's draft, showing revision of all
references to "residential unit..." to "residential condominium unit. .. ").

e Call's draft provided that Morrison's option right would be
triggered "if Option Grantor or its successors or assigns elects to develop

or redevelop the real property...under any plan that includes residential
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housing[.]" See Ex. 23 (draft option document, introductory paragraph).
Besides inserting the term "condominium," Weiner also struck the phrase
"or redevelop" and inserted the word "initially" before the word "elects,"
so that Morrison's option right would be triggered only "if Option Grantor,
or its successor or assigns, initially elects to develop the real
property...under any plan that includes residential condominium units."
See Ex. 26 (red-line version of Call's draft, showing the deletion of "or
redevelop” by a strike-through 'line and the addition of the word
"initially") ("initially" underscored‘ in the original).

Thus, under the Killians' version of the option, Morrison would
have had an option right only to a condominium, and only if the initial
development of the property included condominiums. If the initial
development did not include condominiums, or if it included residential
units other than condominiums (e.g., apartments, which might later be
converted to condominiums), Morrison would receive nothing.

What the Killians did not disclose was that -- as their counsel knew
-- they had no intention of building residential condominium units on the
property. See Weiner Dep. at 39:4-10. Had Morrison agreed to the
Killians' version, he would have been effectively (if unknowingly) giving
up his dream of a view residence with easy access to downtown

Vancouver.
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In the event, Morrison would not agree to the Killians' version of the
option agreement because it placed unacceptable limitations on his option
rights, and on June 20 he terminated further negotiations with the Killians
because he was not prepared to sell without an acceptable option. See Ex.
36 (copy of memorandum from Greg Call to June 20, 2000, stating that
"Mr. Morrison wishes to terminate negotiations with 16™ Street LLC"
because "it appears that the parties cannot agree on certain material terms
for the option to be provided to Mr. Morrison under the earnest money
agreement"); see also Finding of Fact No. 13 (CP 930) (noting that the
parties "were unable to reach agreement" on a "mutually acceptable option
agreement") & No. 15 (CP 931) (noting that "[d]efendant terminated all
negotiations concerning the transaction on June 20," citing Ex. 36).

D. The Section 1031 Exchange Imbroglio.

The Purchase and Sale Agreement contract provided that each party
should "cooperate" in the completion of a Section 1031 property exchange
"[i]f either Buyer or Seller intends to be a part" of such an exchange. See
Ex. 3 (numbered paragraph 4.d of the Bernhardt Associates form, found
on page 3 of the form). Morrison received no notice that "the Buyer"
would in fact pursue a 1031 exchange until shortly before the‘ scheduled
closing date of May 30, when he received the proposed closing documents

from escrow agent Chicago Title. See Ex. 18 (copy of e-mail from

Brief of Appellant - 29



Jennifer Lyke to Morrison, May 24, 2006 12:16 p.m., attaching copies of
closing documents); see also Finding of Fact No. 9 (noting that these
documents included "material making clear that the buyer was going to
participate' in a 1031 exchange," citing Ex. 18)."

Moreover, while Morrison received notice shortly before the
scheduled closing date of May 30 that the buyer intended to pursue a 1031
exchange, he did not receive notice until the afternoon of Friday, June 16,
that if the transaction did not close by the following Tuesday, June 20, the
buyer would not be able to consummate its 103i exchange (and would
lose the tax benefits associated with such an exchange). See Ex. 30 (cut-
and-paste of e-mail from Weiner to Call, June 16, 2006, 2:18 p.m., stating

that "Tuesday [i.e., June 20] is too late as this property is the 2" [sic.] leg

of an exchange and Tuesday is the 180™ day")."”> And Morrison received

' This transmittal also appears to be the first notice Morrison received that an
entity called "16 Street Investors, LLC" would be the actual purchaser of his property.
See Real Estate Excise Tax Affidavit, listing "16% Street Investors, LLC" as the
"Buyer/Grantee," part of the documents e-mailed to Morrison on May 24 (copy
introduced into evidence as part of Ex. 18).

15 Although the record reflects a flurry of telephone and e-mail communications
relating to the option agreement and attempting to close "as soon as possible" due to the
upcoming exchange deadline, see Exs. 28, 30, 31and 32 (copies of e-mails, in some cases
with later handwritten notations regarding telephone calls and messages), the trial court
determined that Morrison did not receive notice of the buyer's need to close by June 20,
in order to preserve the buyer's 1031 exchange, until attorney Weiner's e-mail to attorney
Call, sent the afternoon of June 16, which specifically raised the issue. See Finding of
Fact No. 14 (CP 930) (noting that "[on June 16, 2006, Mr. Weiner informed Mr. Call that
the transaction needed to close by June 20, 2006, as that was the deadline for the buyer's
1031 exchange," citing Ex. 30).
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this notice in the context of a demand from the Killians that he accept their
version of the option agreement -- a version that (as previously discussed)
limited his option rights to a condominium, which would be triggered only
if condominiums were included in the property's initial development.
Faced with this ultimatum, Morrison chose instead to terminate the
transaction.
III. Standard of Review

A trial court's findings of fact are reviewed for substantial evidence.
E.g, Stieneke v. Russi, _ Wn. App. _, __ P.3d __, 2008 WL 2582977,
*9 (Div. II, July 1, 2008) (citation omitted) (holding substantial evidence
did not support he trial court's factual findings on plaintiff's breach of
contract claim). The court's conclusions of law are reviewed de novo. Id.
(citation omitted). A trial court's determination to order specific
performance of a real estate purchase contract is reviewed for an abuse of
discretion. Paradiso v. Drake, 135 Wn. App. 329, 335, 143 P.3d 859
(Div. II 2006), rev. denied, 160 Wn.2d 1024, 163 P.3d 794 (2007)
(citations omitted) (affirming decree). A trial court abuses its discretion
when it "bases its ruling on an erroneous view of the law." Hoskins v.
Reich, 142 Wn. App. 557, 566, 174 P.3d 1250 (Div. II 2008) (finding error
of law). The underlying question of law is reviewed de novo. Id. (citation

omitted).
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IV. Argument

A. The Trial Court Erred in Ordering Specific Performance of the
Purchase and Sale Agreement Contract, Based on the Supposed "Intent" of
Someone Who Was Not -- Indeed, Who Took Care Not to Be -- A Party

to the Contract, and Who Only Later Was Assigned the Buyer's Rights
Under the Contract. The Parties to the PSA Contract Manifested An
Intent, Confirmed by Their Mutual Contemporaneous Understanding, that
Morrison Would Not be Obligated to Sell His Property Unless Agreement
Was Later Reached on the Terms for Granting Morrison an Option for a

Residential Unit. The Parties Failed to Reach Agreement on Those
Terms, And Morrison Therefore Was Entitled To Terminate the

Transaction.

The trial court found the Purchase and Sale Agreement contract to
be enforceable against Morrison. The court recognized that the PS;A could
only be enforced if the Call memorandum's discussion of Morrison's
option did not (as the trial court put it) "constitute or contain a condition
precedent that either party would prepare a separate option agreement
prior to closing." See Conclusion of Law No. 4 (CP 931). To reach the
conclusion that the memorandum's option agreement discussion did not
"constitute or contain [such] a condition precedent,” the court gave
controlling effect to the Killians' claim that the memorandum's discussion
constituted the option itself, and that no further agreement was necessary:

16 Street, through the Killians, intended that the purchase

and sale agreement be accepted as written, and as the

parties' binding contract. Their intent is controlling. The

objective representations that were made by defendant in

the PSA offer were agreed to by the Killians, and are
therefore binding on the parties.
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Conclusion of Law No. 6 (CP 932) (emphasis added).

But the Killians were not parties to the PSA. Accordingly, their
“intent" concerning any provision of the PSA (including the Call
memorandum discussion of Morrison's option) was entitled to no weight
in determining the intended import of any provision of the PSA (including
the discussion of Morrison's option). Moreover, once the Killians' views
are disregarded (as they should be), the remaining record compels the
conclusion that the parties to the PSA intended that the sale of the
l\;Iorrison property could not close without further agreement on the terms
of the Morrison option. And since no such agreement was reached, the
trial court should have concluded that Morrison was entitled to terminate
the transaction to sell his property, and that the Killians were not entitled
to a decree of specific performance.

1. The Killians' Interpretation of the Purchase and Sale Agreement
Contract was Legally Irrelevant to Determin.ing Whethgr the Parties to that
Contract Intended that The Terms of Morrison's Option Were to Be the
Subject of Additional Negotiation, Because the Killians Were Not -- and
By Their Own Choice -- Parties to the Contract.

Morrison does not dispute that the trial court was entitled to find,
as a matter of substantial evidence, that the Killians understood the PSA to
be a final and complete agreement, and particularly that the Call
memorandum's discussion of Morrison's option constituted a final and

complete resolution of the scope of Morrison's option rights. Be that
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understanding as it may have been (and as the trial court found it to be),
the issue is whether that understanding -- that "intent," as the trial court
put the matter -- was legally relevant to determining the import of any
provision of the Purchase and Sale Agreement contract, and particularly of
the Call memorandum's discussion of Morrison's option rights.

And the answer to that question must be no, under the most basic
principles of contract law. As our state Supreme Court has put the matter,
"the touchstone of contract interpretation is the intent of the parties."
Scott Galvanizing, Inc., v. Northwest EnviroServices, Inc., 120 Wn.2d 573,
580, 844 P.2d 428 (1993) (citing Berg v. Hudesman, 115 Wn.2d 657, 663,
801 P.2d 222 (1990); Bonneville Power Administration v. Washington
Public Power Supply System, 952 F.2d 1497, 1505 (9™ Cir. 1992)
(applying Washington law)) (emphasis added). By treating the Killians'
(so-called) "intent" as "controlling," the trial court violated this touchstone
rule. Compare Western Washington Corp. of Seventh-Day Adventists v.
Ferrellgas, Inc., 102 Wn. App. 488, 497, 7 P.3d 861 (Div. II 2000), rev.
denied, 143 Wn.2d 1003, 21 P.3d 292 (2001) (affirming the trial court's
decision to strike the declaration of a witness who presumed to testify
about the intent of the parties, "because he was not a party to
the...[c]ontract"). The Killians, having worked so assiduously and

successfully to "stay off" the Purchase and Sale Agreement contract,
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should have been compelled to accept the bitter half of their efforts -- that
their private interpretation of that contract was entitled to be given no
weight in determining what the parties intended by any term of that
contract, including what they intended when they made Greg Call's
memorandum discussion of Morrison's option a part of their contract.

2. The Balance of the Record Before the Trial Court Should have
Compelled the Conclusion that the Parties to the Purchase and Sale
Agreement Contract Intended, by Their Attachment of Greg Call's
Memorandum Discussion of Morrison's Option, to Acknowledge That
Agreement Would Need to be Reached on the Terms of Such an Option In

Order to Form a Final and Binding Contract for the Sale of Morrison's
Property.

Because the trial court erroneously treated the Killians' intent as
controlling, the court failed to determine what the parties to the Purchase
and Sale Agreement contract intended when they attached Greg Call's
memorandum (including its discussion of Morrison's option) to the

Bernhardt Associates' "Purchase and Sale Agreement” form.'® To do so,

16 The trial court concluded that, because Bernhardt Associates had entered into
the Purchase and Sale Agreement contract pursuant to an agency agreement with the
Killians, under which Bernhardt would sign the PSA and then promptly assign its rights
over to the Killians, Bernhardt's understanding of the agreement's terms was rendered
irrelevant to determining the scope of the Killians' rights and obligations as an assignee
of Bernhardt's rights and obligations. See Conclusion of Law No. 2 (CP 931). This
conclusion ignores that neither the fact of Bernhardt's agency relationship with the
Killians nor its assignment to its rights under the PSA to the Killians had been disclosed
to Morrison, as well as the well-established rules of agency law which hold that an
undisclosed principal is bound by the terms and conditions of the contract made for the
principal by its agent. See Res. (2d) of Agency, § 186 ("An undisclosed principal is
bound by contracts and conveyances made on his account by an agent acting within his
authority"); Res. (2d) of Contracts, § 336 (2) ("The right of an assignee is subject to any
defense or claim of the obligor which accrues before the obligor receives notification of
the assignment...").
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the court should have begun with the words of that agreement, and then
read those words in the context of the transaction at hand. As Justice Utter
put the matter, in his opinion for our Supreme Court in Scoz Galvanizing
(supra):
In Washington, the intent of the parties to a particular
agreement may be discovered not only from the actual
language of the agreement, but also from "viewing the
contract as a whole, the subject matter and objective of the
contract, all the circumstances surrounding the making of
the contract, the subsequent acts and conduct of the parties
to the contract, and the reasonableness of respective
interpretations advocated by the parties." Berg v.
Hudesman, 115 Wn.2d 657, 667, 801 P.2d 222 (1990)
(quoting Stender v. Twin City Foods, Inc., 82 Wn.2d 250,
254,510 P.2d 221 (1973)).
120 Wn.2d at 580 (other citations omitted).

The words of attorney Call's discussion of Morrison's option do not
favor the Killians' preferred reading of that discussion. The paragraph
opens with the statement that Mr. Morrison "would like an option to
purchase[.]" See Ex. 4. One would think the future-oriented statement,
that Morrison "would like" an option, would leave little doubt that the
parties were committing to see if they could meet that condition by
crafting an option to Morrison's satisfaction. The Killians insist that this
statement, indicating that Morrison wanted to see an option included in

any sale of his property, somehow morphed into the option itself just

because it was initialed and then attached to Bernhardt Associates'
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purchase and sale agreement form. See L. Killian Dep. at 26:22-27:15
(Ex. 73). This attempted "spin" on what the parties intended, when they
made the Call memorandum a part of the Purchase and Sale Agreement
contract, is belied by the actual circumstances surrounding the making of
the Purchase and Sale Agreement contract. For (and as discussed more
fully in the Statement of the Facts) all of the witnesses to the formation of
that agreement -- Morrison, Justin, Hornberger, and Bernhardt -- testified
that the Call memorandum discussion of the Morrison option would have
to be supplemented by actual option terms (presumably worked out by the
lawyers for the parties) before the deal could close.'’

Moreover, the Killians' subsequent conduct, as an assignee of
Bernhardt Associates' contract rights, contradicts their claim that the Call
memorandum's option discussion was intended to constitute the final and
definite statement of that option's terms. As Morrison has previously
discussed in the Statement of Facts, the Killians insisted that attorney
Call's draft of a recordable option agreement be modified so as to limit all

references to "residential unit" to "residential condominium unit," and to

' The trial court's memorandum ruling criticized Bob Bernhardt's recollection
and instead placed great weight on the contrary view of the Killians' attorney, David
Weiner. See Memorandum Ruling at 8-9 (CP 875-76) (praising Weiner) & 10-11 (CP
877-78) (criticizing Bernhardt). Yet, as Lance Killian admitted, Weiner played no role in
the formation of the Purchase and Sale Agreement contract. See L. Killian Dep. at 13:20-
14:12 (Ex. 73 (admitting that Weiner "didn’t have any involvement" in the transaction,
other than drafting the assignment document, prior to May 2006).
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require that the option right would only be triggered if the property was
initially developed with such units. Call's memorandum discussion,
however, contained no reference whatsoever to a right limited to how the
property was "initially" developed. And while Call's memorandum
discussion does use the terms "condominium" and "residential unit," the
notion advanced by the Killians -- that this plainly and unambiguously
shows that only a right to a residential condominium unit was intended --
is belied by the ordinary meaning of those terms, which supports giving a
broader scope to the intended option based on the broader meaning of the
term "residence." See, e.g., the Merriam-Webster Online Dictionary
definitions for "residence" (which implicates the expansive meaning of
"dwelling") and "condominium" (which is limited to a unit in a multiunit
structure that in turn is owned in common).'®

In short, the Killians own conduct during the (failed) effort to reach
agreement on the form of a recordable option agreement confirms what all
of the rest of the relevant evidence indicates: that the Morrison-Bernhardt

Associates Purchase and Sale Agreement contract was not intended to be a

18 The trial court apparent solution to this problem was to invoke the hoary rule
of construction of contra proferentem, and apply it against Morrison. See Conclusion of
Law No. 4 (CP 931-32) {holding that any ambiguity in the memorandum's language
"must be construed against defendant, as it was defendant, his real estate agent, and his
attorney who prepared the PSA offer"). In doing so, the trial court ignored both the
overwhelming weight of the relevant evidence of intent, and our Supreme Court's caution
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complete and enforceable agreement for the sale of Morrison's property.
The parties instead intended that any obligation on the part of Morrison to
transfer his right, title and interest in his property was conditioned on the
parties reaching agreement on the form of an option, consistent with the
concepts set forth in Greg Call's memorandum discussion. The Killians,
as the assignee of Bernhardt Associates' rights, sought to emerge from the
negotiations over that option with an agreement that would satisfy
Morrison, while actually leaving them free to develop the property in a
fashion that would render Morrison's option a su‘bstantive nullity. In the
end, the Killians only succeeded in convincing Morrison that no
satisfactory option agreement could be obtained from these particular
would-be buyers. With his contractual condition to closing unmet,

Morrison exercised his rights to cancel the sale.

3. At Bottom, The Purchase and Sale Agreement Contract Was

Nothing More than an "Agreement to Agree." And Morrison Was Entirely

Within his Rights to Cancel the Sale of His Property When the Parties

Failed to Agree on the Terms Of an Option Needed to Give Rise to a
Contract that Could Have been the Proper Subject for a Decree of Specific
Performance.

Because the parties intended that any obligation to close the deal
was conditioned on a subsequent agreement on the form of a Morrison's

option, their Purchase and Sale Agreement contract must be understood as

against giving too great a weight to such maxims of construction. See Berg v. Hudesman,
115 Wn.2d 657, 664-665, 801 P.2d 222 (1990) (citations omitted).
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nothing more than an "agreement to agree," which could not be the basis
for an action either for damages or specific performance. Our Supreme
Court's recent decision in Keystone Land & Development Co. v. Xerox
Corp., 152 Wn.2d 171, 94 P.3d 945 (2004), is both instructive in its
explication of the law in this area, and controlling given the similarity of
its facts to the facts of this case.

Keystone, like this case, involved a dispute between the owner of
real property and a would-be buyer of that property. Xerox had decided to
sell and lease back a facility it owned in Tukwila, Washington. 152
Wn.2d at 174. Xerox's broker sent information packets to prospective
buyers, requesting letters of intent containing a proposed purchase price
and key deal points. Id. Keystone, a development company, expressed
interest, and negotiations (through the parties' brokers) ensued. Id. at 174-
75. Eventually, Xerox informed Keystone that Xerox was "‘prepared to
negotiate a Purchase and Sale Agreement...subject to two modifications™
of Keystone's latest proposal. Id. at 175. Keystone's president responded
by acknowledging and accepting the modifications. /d. When Xerox did
not go through with a sale to Keystone, Keystone sued Xerox for damages,
claiming (in relevant part) that Keystone's acceptance of Xerox's proposed

modifications obligated Xerox to prepare a purchase and sale agreement.

1d.
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Writing for a unanimous court, Justice Chambers began by
"distinguishing between three different but similar types of agreement":

The first type of agreement is an agreement to agree. An
agreement to agree is "an agreement to do something which
requires a further meeting of the minds of the parties and
without which it would not be complete." Sandeman v.
Sayres, 50 Wn.2d 539, 541-42, 314 P.2d 428 (1957). ....
The second type of agreement is an agreement with open
terms. Under an agreement with open terms, the parties
intend to be bound by the key points agreed upon with the
remaining terms supplied by a court or another
authoritative source, such as the Uniform Commercial
Code. .... The third type of agreement is a contract to
negotiate. In a contract to negotiate, the parties exchange
promises to conform to a specific course of conduct during
negotiations, such as negotiating in good faith, exclusively
with each other, or for a specific period of time.

Keystone, 152 Wn.2d at 175-76. The immediate issue before the court
was whether Keystone could establish that a contract to negotiate had been
formed, and if so whether Washington would recognize such a contract.
The Supreme Court determined that it need not decide whether to
recognize the enforceability of such contracts, because Keystone had only
established that the parties had an agreement to agree, and agreements to
agree "are unenforceable in Washington." See id. at 176 (citing Sandeman
v. Sayres, 50 Wn.2d 539, 541-42, 314 P.2d 428 (1957)).

Here, too, the relevant record establishes that Morrison and
Bernhardt Associates entered only into an agreement to agree. Indeed,

this case is the mirror image of Keystone. In Keystone, the parties had
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resolved the question of conditions (Keystone accepted Xerox's "subject
to" demand of certain "modifications" to its proposal), but had yet to agree
on the terms of the overall purchase and sale agreement. Here, Morrison
and Bernhardt Associates had agreed on the terms of the overall purchase
and sale agreement, while recognizing that further negotiations would be
required to come to an agreement on the form of Morrison's option, and
that a satisfactory resolution of this effort was a material condition to
closing the sale. The substantive outcome, however, should be the same
‘in both cases. In the words of our Supreme Court in Keystone, Morrison
and Bernhardt Associates had agreed "'to do something which require[d] a
further meeting of the minds of the parties and without which it [i.e., their
overall agreement] would not be complete." See 152 Wn.2d at 176."°
And just as the agreement to agree between Keystone and Xerox could not
be enforced against Xerox, so the agreement to agree between Morrison
and Bernhardt Associates cannot be enforced against Morrison by
Bernhardt's assignee, the Killians.

This conclusion is of particular force in this case, since the legal

deficiencies in "agreements to agree" make them especially inappropriate

' Even if one could somehow find that the Morrison-Bernhardt Associates
agreement was sufficiently definite to constitute more than a mere "agreement to agree,"
the requirement of a satisfactory option agreement would then become a condition
precedent to Morrison's obligation to perform, and the failure to reach agreement on that
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as the subject of a suit in equity for specific performance. To be the
proper subject of a decree for specific performance, the party seeking such
relief must offer "clear and unequivocal evidence...that leaves no doubt as
to the terms, character, and existence of the contract." E.g., Kruse v.
Hemp, 121 Wn.2d 715, 722, 853 P.2d 1373 (1993 (reversing decree of
specific performance for lack of definiteness of contract terms). Here, the
only thing not "left in doubt" by the relevant record is: (1) these parties
had agreed that they needed to reach a further agreement on an option (in
order to have an enforceable agreement); and (2) the would-be seller and
the assignee of the would-be buyer subsequently failed to do so. Under
these cir;:umstances, the trial court decision to issue a decree compelling
Morrison to transfer all of his right, title, and interest in his Vancouver
property to the Killian interests was a manifest abuse of discretion and
should be reversed.*

B. The Trial Court Also Erred in Awarding Damages to the Killian
Interests for the Failure of Their Planned Section 1031 Exchange.

The trial court's award of damages to the Killians for the failure of

their planned Section 1031 exchange fails for two reasons.

option would excuse Morrison's performance. See, e.g., Ross v. Harding, 64 Wn.2d 231,
236,391 P.2d 526 (1964) (citation omitted).
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First, any duty to cooperate that Morrison could have owed relating
to that exchange was derivative of the Purchase and Sale Agreement
contract. Yet since that agreement was nothing more than an agreement to
agree, Morrison's duty to cooperate never ripened into anything beyond an
inchoate potentiality.21

Second, even assuming (arguendo) that Morrison's duty to
cooperate could somehow be deemed separately enforceable, the trial
court should have found no breach of that obligation on the record before
it. It is undisputed that Morrison did not learn of any actual intent by the
Killians to pursue a 1031 exchange until just days before the scheduled
May 30 closing, and -- even more important -- did not learn of the
Tuesday, June 20 deadline for effecting the exchange until the afternoon
of Friday, June 16. A duty to cooperate cannot reasonably be said to have
been breached when the party to whom the duty is owed does not give

notice of the need for cooperation until the very last minute, and also

2 1t follows, as well, that if the Killians may not enforce the agreement because
it is nothing more than an "agreement to agree," Bernhardt Associates may not collect a
commission for a sale that Morrison was not obligated to close.

2! Moreover, the Killians had allowed the closing date of May 30 to pass by their
initial insistence that no recordable option agreement was even required. And contrary to
Lance Killians' evident belief that the closing date was not a material term, see L. Killian
Dep. at 85:9-22 (Ex. 73), the "time is of the essence" clause of the Purchase and Sale
Agreement contract (see last sentence of numbered paragraph 7 of the Bernhardt
Associates form, at page 4 of the form (Ex. 3)), was strictly enforceable under long-
established Washington law. See, e.g., Nadeau v. Beers, 73 Wn.2d 608, 610, 440 P.2d
164 (1968).
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presumes to couple that demand for cooperation with a separate demand
for acquiescence on an entirely unrelated matter. Even if this Court
should determine to affirm the decree of specific performance, this Court
should vacate the award of damages for the failed 1031 exchange, because
the failure of that transaction cannot fairly be blamed on any breach by
Morrison of any duty to cooperate with effecting the exchange.

V. Request for Attorney's Fees Under RAP 18.1

The trial court awarded the Killians their attorney's fees and costs,
pursuant to the prevailing party provisions of the Purchase and Sale
Agreement contract. See Conclusion of Law No. 13 (CP 934). Morrison
is entitled to recover the fees and costs he has incurred in having to defend
and ultimately prevail against the Killians' claims made under the putative
authority of that agreement. E. 8., Herzog Alum., Inc. v. General Am.
Windows Corp., 39 Wn. App. 188, 196-97, 692 P.2d 867 (1984) (party
who successfully defends against a claim on a contract by establishing the
absence of an enforceable contract is entitled to an award of attorney's fees
under the contract's prevailing party fees clause).

VI. Conelusion

In McClintock v. Robinson, 18 Cal.App.2d 577, 64 P.2d 749 ( 1937),

the California Court of Appeal observed that an unidentified principal

cannot undo the contract made by the principal's agent, based on the
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supposed authority of the principal's preferred interpretation of that
contract:

The principal must either disaffirm the unauthorized act of

the agent or ratify the unauthorized contract in the form his

agent made it. He [the principal] cannot reform the

contract fo conform to his own secret purposes.
64 P.2d at 752 (emphasis added). Here, the Killians authorized their
agent, Bernhardt Associates, to enter into the Purchase and Sale
Agreement contract with Morrison, based on their secret interpretation of
the Call memorandum's discussion of Morison's option rights. The
Killians should not have received the benefit of that interpretation. This
Court therefore should: (1) reverse the decree of specific performance in
favor of the Killians, the award of damages to the Killians, and the award
of a sales commission to Bernhardt Associates; and (2) award Morrison
his reasonable attorney's fees and costs incurred for having been forced to

defend against this action in the trial court and on appeal.

DATED this 1.S*Pday of August, 200.

Respectfully submitteé s
M heet @ A<
Michael B. King, WSBA No. 144
Talmadge/Fitzpatrick

18010 Southcenter Parkwa

Tukwila, Washington 98188-4630
(206) 574-6661

Attorneys for Appellant
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APPENDIX



List of Exhibits

Exhibit A — Findings of Fact & Conclusions of Law (CP 927-35)

Exhibit B — Judgment (CP 965-68)

Exhibit C — Call Memorandum (Plaintiff's Ex. 4)

Exhibit D — Purchase and Sale Agreement contract document (Plaintiff's Ex. 3)
Exhibit E — Assignment (Plaintiff's Ex. 5)

Exhibit F — May 25 Acknowledgment (Plaintiff's Ex. 20)

Exhibit G — Call draft of recordable Option Agreement (Plaintiff's Ex. 23) (extract)
Exhibit H — Weiner handwritten markup of Call draft (Plaintiff's Ex. 24) (extract)

Exhibit I - Weiner redline of markup of Call draft (Plaintiff's Ex. 26) (extract)
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SUPERIOR COURT OF WASHINGTON FOR CLARK COUNTY

16 STREET INVESTORS, LLC, ct al. )
) NO. 06-2-04175-9
Plaintiffs, )
) PIERINTIEPSPROPOSEDR.-FINDINGS OF
vs. ) FACT AND CONCLUSIONS OF LAW
) .
JOSEPH W MORRISON, )
)
Defendant. )

THIS MATTER was tried to the Court, without a jury. on October 29-31 and November
20, 2007. ‘The undersigned Judge presided at trial. The claims presented at trial for adjudication
were the claim of 16 Street Investors, LLC (“16 Strect") for specific performance ansing from
defendant’s alleged breach of a Real Estate Purchase and Sale Agrecment (“PSA™); the claim of
plaintiffs George Kilhan, Elaine Killian, and Lance Killian (“Killians™) for monetary damages
incurred as the result of their planned 1031 exchange transaction not closing timely, agan due to
defendant’s alleged breach of the PSA; und the claim of planuff Bernhardt Associates, Inc., dba
Coldwell Banker Commercial Jenkins-Bernhardt Associhtes (“Bermnhardt”) for monetary
damages consisting of defendant’s share of the rcal estate commission which Bemnhardt would
have camcd had the transaction reflected 1n the PSA closed.

Plamntiffs appeared alv trial through their attomeys of record, Stephen G. Leatham of
Heurlm, Potter, Jahn, Leatham & Holtmann, P.S. Defcndant appeared at trial through its
attomeys of record, James J. Holland and James 1. Holland, of Hall & Holland,
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The witnesses who testified at trial for plaintiff were: Lance Killian, George Killian,
David Weiner, Jim Justn, Bob Bemhardt, and Wally Homberger. The witnesses who testified at
tnal for defendant were: Joseph Morrison and Greg Call. Jenmfer Lyke testified by deposition.
The exhibiis which were offered, admitted mlo evidence, and considered by the Court are set
forth in the list on file with the Clerk of the Court.

On December 26, 2007, the undersigned Judge issucd his wntten ruling. --true-eepy-ei-
(D

Based on the evidence presented at trial, the Court makes the following:

INDIN F

L. The PSA was entered into by the partics with an effective date of October 10,
2005 (Exhibit 4). Dcfendant signed the PSA on October 22, 2005. Bemnhardt executed the PSA
as purchaser on November 9, 2005. Bob Bernhardt, of plaintiff Bcrnhardt, was 16 Strect’s agent
for the sole purpose of signing the PSA on behalf of 16 Street and its principals, the Killians.
Mr. Bernhardt had no authority to substitute his own judgment with respect to the PSA or to take
any action independently of heing directed to do so by the Killians. Bernhardt's stalus as
purchaser under the agreement changed contemporaneously with Bemhardt’s signature on the
PSA, a3 Bemhardt immediatcly assigned the PSA to Killian Pacific, LLC. Exhibit 5. Kilhan
Pacific, LLC ultimately assigned the agreement to plaintiff 16 Street.

2 On October 19, 2005. defendant’s attoney. Greg Call, wrote a memorandum to
defendunt’s real estate agent, Jim Justin, Exhibit 4. Mr. Justin attached Exhibit 4 Lo the PSA as
Exhibit B *(Condominium Purchase Agreement)” prior to prescnting the PSA to defendant for
signature and prior to tranymitting it to 16 Street for review and signature. Defendant agreed to
the memorandum being made a part of the PSA and initialed it, along with every other page of
the PSA, at the time he signed the PSA on October 22, 2005. Defendant did this without

consulting his attomey. By incorporating the memorandum into the PSA, however, defcndant

PEAINTHFI S TROPOSED-FINDINGS OF FACT AND Hew kn, Poticr, Jahn. Leathim & Holtmam, P S
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converted the memorandum into a tcrm of thc PSA offer. The buyer accepted the PSA offer,
without changes or further negotiation, including the Call memorandum. when Bemhardt signed

| the PSA on November 9, 2005.

3. Defendant manifcsted his intention that the Call memorandum serve as a material
term of the PSA offer when he initialed the memorandum after it had been attached to the PSA
offer by Mr. Justin. 16 Strect manifested its intent to accept all terms of the PSA offer when it
directed Bernhardt to sign the PSA offer without modifications, by agreeing Lo the immcdiate
assignment of the PSA from Berhardt to Killian Pacific, LLC, by conducting due dihgence, and
by tendering the earnest money promissory note of $50,000. This conduct evidences 16 Street’s
intent that the signing of the PSA constitutc the final agreement of the parties.

4 16 Street satisfied the inspection contingency in the PSA on November 29, 2005,
Exhibit 6. |

5. 16 Strect accepted the preliminary title report pursuant to section 6(b) of the PSA
on November 9, 2005. Exhibit 8.

6. 16 Street provided defendant with notice on April 10, 2006, that it intended to
close the transaction on May 29, 2006. Exhibit 9. Thc partics agreed to move the closing date to
May 30. 2006, because May 29 was a legal holiday.

7 Mr. Justin served as defendant’s agent alone in the course of this transaction. He
was not acting as the buyer’s agent. He was not acting as the agent of Bernhardt 1n connection
with this transaction. Accordingly, any mformation that was given to Mr. Justin by defendant or
his representatives is not decmed to be imputed to either Bernhardt or 16 Strect, absent evidence
that Mr. Justin actually communicated any such information to them.

8. Therc was no communication between the partics regarding any terms of the PSA,

including the option set forth in the Call memorandum, until the latter part of May 2006. The
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only thing that had becen communicated to 16 Street by defendant regarding his desired option
was the Call memorandum itselr.

9. On May 24, 2006, Jennifer Lyke of Chicago Title provided defendant with copies
of the closing documents. Those documents includcd materials making clear that the buyer was
going to participatc 1n a 1031 exchange as part of this transaction. Exhibit 18, -

10.  On May 25, 2006, David Weiner provided defendant, through Ms. Lyke, with a
writlen document acknowledging defendant’s option to acquire a residential unit pursuant to the
Call memorandum. Exhibit 20. Mr. Weiner provided this acknowledgement as manager of 16
Street. ﬁc algo served as counsel to 16 Street in May and June 2006 in connection with this
transaction. ]

11. . Within a few days before the May 30, 2006. closing date, Mr. Call and
Mr. Weiner spoke by telephone. Mr. Call cxpressed defendant’s desire for a more formal option
agreement, and offcred to draft a proposed option agreement for Mr. Weiner's review.

12, Mr. Call did not providec 16 Street, Mr. Weiner, or the real estate agents with a
proposed option agrcement by the closing date of May 30, 2006. It was not until June 5, 2006,
that Mr. Call provided Mr. Justin with his draft of defendant's proposed option agreement.
Exhitnt 23. By that time, defendant was taking the position that the PSA expired on May 30,
2006, when closing did not take placc, and that a mutually acceptable oplion agreement and an
extension agreement would be required in order for the transaction to close.

13.  The parties, through thcir respective attomeys, aliempted to negotiate a mutually
acceptable option agrcement through the middle of Junc, 2006. However, they were unable to
reach agreement.

14.  On June 16, 2006. Mr. Weincr informed Mr. Call that the transaction needed to
closc by June 20, 2006, as that was the deadline for the buyer's 1031 exchange. Exhibit 30,
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15.  Defendant terminated all negohations ,conceming the transaction on June 20,
2006. Exhibit 36.

16.  The Kilhans’ tax liability as the result of the 1031 exchange failing to timely close
totaled $100,689.

17.  The PSA provided that Bemhardt would be entitled to a commussion of six
percent of the sales price, three percent to be paid by defendant and three percent to be paid by
16 Street. Dcfcndnnt'# share of that commission is $17,400.

CONCLUSIONS OF LAW

L. Because Mr. iusﬁn was not Bemhardt's agent for the purposes of the transaction
al issue, information known to Mr. Justin 18 not imputable to Bernhardt under the principle of
imphed knowledge through agency relationship.

2. Because Bemnhardt was 16 Street’s agent for the solc purpose of signing the PSA
on behalf of 16 Streél and its principals, neither Bernhardt’s knowledge nor his understanding of
the PSA arc imputable to or binding upon 16 Street or its principals. |

3. The Call memorandum, Exhibit 4. became a term of the PSA offer when it was
attached lo the PSA offer by Mr. Justin and imtialed by defendant. Once the buyer accepted the
PSA offer, including the Call memorandum, the offer contained all of the required elements of a
purchase and sale contracl. Among other terms, 16 Street was entitled to rely upon sections
22(a) and 22(b), consisting of an integration clause and a provision that the terms of the PSA
would not be deemed to merge in the deed at closing.

4, The Call memorandum does not constitutc or contain a condition precedent that
either party would preparc a scparatc option agrecment prior (o closing. The PSA does not
contain language communicating an intent by the parties that there would be an additional option
agreement created in the futurc. If there 1s any ambiguity in that regard in the Call
mcmorandum, such ambiguity must be construed against defendant, as 1t was defendant, his real
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estate agent, and his attomey who prepared the PSA offer. Similarly, the cover page to the PSA
(entitled “Exhibit B. (Condominium Purchase Agreement)”) supports an interpretation that the
Call memorandum was intended to be the option ugreement. |

5. 16 Street, through the Killians, intended that the purchase and sale agreement be
accepled us written, and as the parties’ binding contract. Their intent is controlling. The
objcctive representations thal were made by defendant in the PSA offer were agreed to by the
Killians, and are therefore binding on the parties.

6. There is no statutory or otherwise legally required form for an option agreement.
If there 13 an offcr and acceptance, with adequate consideration, a contract for an option may be
formed. The PSA, which included the Call memorandum, created a legal obligation on the part
of defendant to sell the property at 1ssuc, and a legal obligation on the part of | 16 Street to scll to
defendant a condominium or residential unit, 1f 16 Street chose to develop condominiums or
residential units on the property, and if defendant then chose to purchase a condomunium or
residential umt. The PSA constitutes a binding and specifically enforceable contract, including
the Call memorandum. It 16 Street develops the property with condominiums or residential
units, and if defendant elects to purchase such a condominium or residential unit, 16 Street may
demand a cash sale. The PSA contains the necessary terms for a cash sale option, those being a
legal description and a method of deterruiming the purchase price. Other terms which may be
neccessary are matters that can be determined by resort to common practices.

1. The right 10 an option, as proposed by defendant and accepted by the buyer, was
neither illusory nor a nullity. The PSA, including the Call mémorandum concerning an option, is
enforceable.

8. Defendant’s failure to closc the purchase and sale transaction constituted a breach

of contract on the part of defendant.
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9. The negotiations belween the parties which occurred subseguent to the closing
datc of May 30, 2006, are legally irrelevant. At the close of business on May 30. 2006,
defendant was in breach of the PSA. All of the negotiations and discussions that took place afler
May 30. 2006, arc immaterial 1o the issuc of defendant's breach. If those nepgotiations and
discussions have any relcvance, they are to cstablish 16 Street’s good faith effort to mitigate
damages. .

10. 16 Strect 1s entitled to a judgment and decree of specific performance of the PSA.
Defendant 15 entitled to an option as set forth 1n the Call memorandum.

11.  Defendant was on notice that the buyer was going to pursuc a 1031 exchange. He
was 1nitially on noticc by section 4(d) of the PSA, requiring the parties to cooperate in one
another’s 1031 exchanges. He was also put on notice when he received the closing documents in
May 2006, and was then notified of the cxact 1031 exchange deadline on June 16, 2006.
Defendant’s failure to close the transaction hot only constitutes a breach of his contructual
obligation to closc the transaction, but also a breach of his contractual duty to cooperate in the
Kilhans’ 1031 exchange. For purposes of defendant’s 1031 exchange liability, 16 Strect and the
Killians are treated as one and the same. Defendant’s breach of contract caused damages to the
Killians i the principal sum of $100,689. They arc entitied to a money judgment agamst
defendant 1n that amount. The Killians are also cntitled to prejudgment interest on that sum from
December 20, 2006, the date thcy were joined as parties plaintiff in this case and provided
defendant with notice of their claim. Prejudgment interest 1s awarded through February 1, 2008,
in the amount of $13.473 (407 days, at 12 percent simple interest per annum). Should judgment
not be entered by February 1. 2008, prejudgment interest will continue to accrue at the rate of
$33.10 per day.

12.  Defendant’s breach of contract also caused damages to Bernhardt for the loss of
its commussion. Upon performance and closing of the PSA, Bernhardt will be entitled to recover
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a commussion from plaintiff in the amount of $17,400. That sum reprcscnts the damages to
Bemhardt which resulted from defendant’s breach of contract. Bemhardt is entitled to a money
Judgment against defendant in the principal amount of $17.400. Bemhardt is also entitled to
prejudgment interest on that sum at the statutory rate from May 30, 2006, through February 1,
2008, in the amount of $3,495.25. Should judgment not be entered by Fcbruary 1, 2008,
Bemnhardt will be entitled to additional prejudgment interest through the date of judgment in the
amount of $9.57 per day.

13.  Plaintiff 16 Street is catitled to an award of rcasonable attorney fees. These fees
arc awardable under section 21 of the PSA. The Court finds that 16 Street is the prevailing party
in this matter, that the hourly rates for plaintiff's attorneys are reasonuble, that the time spent on
this matter by those attorneys is reasonable, and that a total fee award of $51,350 1s reasonable.

14, PlaintifTs are also enuitled to an award of taxable costs. The costs to be awarded

total $2,580.75.
DONE IN OPEN COURT this ]L day o
: 7/

PRESENTED BY:

HEURLIN, POTTER. JAHN.
LEATHAM & HOLTMANN, B.S.

Stephen G. Leatham, WSBA #15572

Of Attorncys for Plaintiffs
PEAINTIFFS-PROPOSED FINDINGS OF FACT AND Heurha Pomer, Jahn, Leatham & Holtmann, P S
CONCLUSIONS OFLAW -8 ‘ 211 E McLoughlin Bﬂllcmﬂrbﬂll,n: ;lll:

Vancouver, WA ORARADGT

neumie 0-000000934
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SUPERIOR COURT OF WASHINGTON FOR CLARK COUNTY

Per———

16 STREET INVESTORS, LLC, ¢t al,, )
) NO. 06-2-04175-9
Plaintiffs, ) 0V-9-01092-8 |
)} JUDGMENT
vs. ) 0f-9-0109%-6 f
) 74-o
JOSEPH W. MORRISON, ) oYy-g-olD C
: )
Defendant, )
MONEY JUDGMENT SUMMARY
Judgment Debtor: Joseph W, Morrison
Judgment Creditors: George Killian, Elaine Killian, and Lance Killian A
Attorney: Stephen G. Leatham

Principal Amount of Judgment: $100,689.00

Prejudgment Interest: $13,473.00
Reasonable Attorney Fees: $-0-
Taxable Costs: $-0-
Post-Judgment Intcrest 12% simple intercst per annum on the principal judgment
amount of $100,689,00
TOTAL JUDGMENT: $114,162.00
W a8 ok 356 o 3je e e e e o o o 340 ok e 3k ok sk 3k o o r**************#*****t#*‘***#*#******#*******#*#****1‘*
JUDGMENT - ) Heurlin, Poiter, Joha, Leatham & Holtmann, P.3,
211 B. McLoughlin Boulevard, Suite 100 '75
PO Box 611
Vancouver, WA 98666-061] [
(360) 750-7547 .
0-000000956
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MONEY GMENT SUMMAR

Judgment Debtor: Joscph W. Morison

Judgment Creditor: Bernhardt Associates, Inc,, dba Coldwell Bankor 1)
Commeicial Jenkins-Bernhurdt Assaciates

Attorney: Stcphen G. Leatham

Principal Amount of Judgment: $17,400.00

Prejudgment Interest: $3,495.25

Reasonable Attorney Fecs: $-0-

Taxable Costs: $-0-

Post-Judgment Interest 12% simple interest per annum on the principal judgment
amount of $17,400.00

TOTAL JUDGMENT" $20,895.25

M 0 e o 20 s o Aol M o o o e o 50 3 o oo e o o e ok ol s g s ol o e ol e 3k o 3t o o o o o o e e ofe e e e o o e e o e e o ek

MONEY JUDGMENT SUMMARY

Judgment Debtor: Joseph W. Morrison

Judgment Creditor: 16 Street Investors, LI.C C

Attorney: Stephen G. Leatham

Principal Amount of Judgment;
ijudgmént Interest;
Reasonable Attorney Fees:
Taxable Costs:

Post-Judgment Interest

TOTAL JUDGMENT:

JUDGMENT - 2

$-0-
$-0-

$51,350.00
$3,215.96

12% simple interest per annum on the total judgment
amount of $53,930.75

$54,565.96

Heuwlin, Potser, Jahu, Leatham & Holtmaon, P.S,
211 B. McLoughlin Boulevand, Suite 100

PO Box 611

Yanconver, WA 98666-0611

(360) 750-7547

0-000000857
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JUDGMENT
THIS MATTER came on regularly for hearing before the undetsigned Judge at the

request of plaintiffs for the entry of judgment against defendant, following the trial of this matter
to the Court on October 29-31 and November 20, 2007, The Court considered the pleadings on
file, the Affidavit of Stephen G. Leatham, the Court’s written ruling in favor of plaintiffs, the
Findings of Fact and Conclusions of Law, and also hcard argument from counsel for the parties.
Being fully advised in the premises, now, therefore,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows:

1. A decree and judgment of specific performance is hereby entered in favor of
plaintiff 16 Street Investors, LLC and against defendant Joseph W. Morrison. This decree
rcquires defendant to close the real estate Iransaclion described in the commercial and
investment real estate purchase and sale agreement that is attached to plaintiff's amended
complaint as Bxhibit A and which is dated October 10, 2005.

2. A money judgment is hereby entcred in favor of plaintiffs George Killian, Elaine
Killian, and Lance Killian, and against dcfendant Joseph W. Morrison in the principal amount of
$100,689, plus prejudgment interest in the amount of $13,473;

3 A money judgment is hereby entered in favor of plaintiflf Bernhardt Associates,
Inc., dba Coldwell Banker Commercial Jenkins-Bernhardt Assaciates and against defendant
Joseph W, Mormxison in the principal amount of $17,400, plus prejudgment interest of $3,495.25;

4. Plaintiff 16 Street Investors, LLC is awarded reasonable attorney fees in the

amount of $51,350.00; and

[/
/"
7
JUDGMENT - 3 Heuwlin, Putter, Jahn, Leatham & Holtmaon, P-S.
211 E. McLoughlin Boulevard, Suite 100
PO Box 611
Vancouver, WA 98666-061 L
(360) 750-7542

0-000000858
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5. Plaintiff 16 Street Investors, LLC is awarded taxable costs and disbursements in the

amount of $3,215.96.

DONE IN OPEN COURT this | S day of 7"5/4‘?4 ary

Presented by:

HEURLIN, POTTER, JAHN,
LEATHAM & HOL PS5

Stephen G. Leatham, WSBA #15572
Of Attomeys for Pluintiffs

COPY RECEIVED; APPROVED AS TO FORM;

NOTICE OF PRESENTATION WAIVED:

HALL %f[o
Jamei ] B» Holland, WSBA #33674
Of Attbmeys for Defendant

JUDGMENT - 4

Ay

/HONQFABLE ROGER A. B

Heuslin, Potter, Johin, Leatham & Holtmaan, P.5.
211 E. McLoughlin Boulevard, Suite 100

PO Box 611

Vancouver, WA 98666-0611

(360) 750-7547

0-000000959
98
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- GREG CALL.P.C. _ ' —~ LEGAL COUNSEI, .
. GREGJ CALL, Attorney - . =~ .~ . 1917TMAINSTREET .
* ..Sara Milliman, Legal Assistant L L " - VANCOUVER, WA. 98660 . .
SR LS e T T - . .PHONE:..360.695.6790 )
oo B o "FAX: 3,60.6,9_5.;3899%
- 7. TO: Jim Justin . »
. FR:GREG CALL
-~ 'DT: October 19,2005 - . o ~ S - S
- RE: MORRISON TRANSACTION L o o . ;

- DearJim: .~ - .
_ ..+ Mr. Morrison, herein “Buyer’ has retained me to consult with him in regard to the offer you - :
. ‘tendered regarding the purchase of his property on “E”. Street in Vancouver. He is agreeabletoa =
‘- purchase price 0f $580,000 based upon $20.00 per square foot, with refundable eamnest money in the
. :amount of $50,000.00 in the form of a check paid into escrow within three (3) days of acceptance
by both parties. “The balance will paid in cash at closing subject to instructions consistent with Mr. -
- Moison’s plan to do a 1031 Exchange in this transaction. . " - oo ~

* * ‘Asadditional consideration, Mr. Morrison would like ari option to purchase a‘condominium
.- -if Buyer, .at Buyer's election, decides to include residential units in thé - construction and’
" development of the property. The option would provide for the purchase of one (1) residential unit © -
- to be located on an upper level floor and on the south side or on the southwest corner of the building . -~
- with the square footage of the unit to be the greater of the size of the largest residential unit included
- in the design or twice the size of the smallest unit planned for the design, but under no circumstances .
less than 1,600 square feet.. The purchase price under the option would be based on Sellér’s cost per.
., square foot for constriction of the selected unit including inside walls, ceilings, windows, plumbing,
- wiring, ventilation and flooring but not fixtures, appliances, molding, paint, wall paper,-tfabinets and
..~ .floor coverings. ‘Buyer and Seller shall agree on a location of electrical outlets, ventilation and - .’ |
" .- plumbing. . 0 T LT

- . .. The Buyer further agrees to take assignment and délegation of all rights and obligations as
. landlcird,and owner of the property upon closing and will indemnify and hold Seller harmless from - - .
.- - Lability for anj claim and costs of defending any claim raised by any tenant, public agency or -
"' jutisdiction and any third party. Seller warrants that he has no kiowledge or reason to know ofany . .
: ;' current claiths relating to the condition of the property from any teriant, publigagency or:jdﬁrd party
", In connection. withthe condition of the property,’ :Please review these terms with the Buyer or"

SR Buyer’s agent and let us know wheré we stand.




- ‘COLDWELL BANKER COMNLERCIA.L
’ BOB BERNHARDT ASSOCIATES
- ., 108E,MILLFLANBLVD. .. -
- VANCDUVER,WABB&O. .
BUS.360.6994§94 toe
FAX360.699.5136 :
htfo@cbnorﬁ:wgt.cm-u'

COMMERCIAL AND lNVESTMENT REAL ESTATE

- PURCHASE AND SALE AGREEMENT:

*This has been prepared for submission to your attoméy Jor review and appmva/ prior to signing. -
- No nepresentaﬁon is made by Iioensee astoits sum'orency or tax consequences S

. ."

Date October 10 2005

Ll The undersngned Buyer Coldwell Banker Commerclal Bob Bernhardt Assocrates andlor assngns agrees to buy and '

Seller agrees to sell o the followmg tems the oornmercral real estate and all lmprovements thereon (collectrvely the

L 'Property') commonly known as The Morrison Property, m the SOO Block of E. 15/16 Street in the Crty of Vancouver
-Clark County, Washmgton ‘legally. described on. Exhibit A. (Buyer and Seller authorize the Ltstlng Agent or Selllng' '

. ,"Llcensee ta insert and/or correct, over their srgnatures the legal descnptlon of the Property )

L.

PURCHASE PRICE The total purchase price is Twenty Dollars ($20 00) per square foot for 29, OOO square feet of
land, Five Hundred E ghty Thousand & no/100 ($580 000) mcludlng the eamest money, payable as follows (check

" .only one): -

All cash at closrng, lnclucllng the eamest money, ,wrth no ﬁnancmg oontmgency
X ‘Al cash at closing, including the eamest money, contingent on new financing under Section 4a below

L $ - J % of the purchase price in cash at closing, including the eamest money, with the. balance of the’

purchase price paid as follows (check one or bath, as applicable): [] Buyers assumption of any underlymg note -
and deed of trust, or real estate contract, under Section 4b below; [ Buyer's delivery at closing ofa promrssory note .
for the balance.of the purchase pnce secured- by a deed of trust enc:umbenng the Properly as descnbed in Sectlon 4c

" below. ..
| Other ot

-EARNEST MONEY Buyer agrees to delrver the eamest money $50 000 DD in. N the form of I:l Cash Personal check. .
’ _-Promtssorynote D Other S L - e, A :

.. Ifthe eamest money is in the form of a promnssory note lt shall be due no later l:han . Lo C Tl
" X Five. ' days after mutual acceptance. : L
--[] Upon removal of the |nspecbon conhngencxes in Sectlon 5 below.

B [ other; -

.'The eamest'mon.ey shall be held by ] Sellmg Lloensee . Closmg Agent.

K Buyer shall dellver the eamest money no later than )

" after mutual acceptance.. : R
. .[d 'Upon removai of the mspectxon conhngenctes in Sechon 5 below

-[J Other . . .

- Sellmg Llcensee may, however transfer the eamest money to Closmg Agent.

If the eamest money is to be held by Selhng Licenseé’ and is over $10 000 it shall be deposrted to: X Selling

" ‘Licensee's pooled trust account (with interest paid to the State Treasurer) EI A separate interest bearing trust = * -

‘ ~-account in Selling Licensee’s name. The interest, if any, shall be credited at closing to Buyer. whose Social Security or”

. taxpayer ID’ Number is: :" o thls sale faxls to close whoe
"._.lnterest : - v ; :

|s entltled to the eamest money is entrtled to

Seller
: Da te

mmALs Buyer Q& “Buyer AT Seffer
. v Date - ﬂ j .Date Date.
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-Se!hng Licensee- shall deposit any check to be held by Setrng Licensee within 3 days after recelpt or mutual .

" acceptance, whichever occurs later.  Buyer agrees to pay financing and purchase costs incurred by Buyer. Ifallor. '

» .part of the earnest money is fo be returned to Buyer and any. such costs remain unpaid, Selhng Licensee or Closing
=« . Agent may deduct and pay them therefrom. -Unless otherwise provided in this Agreement, the earnest money shall be -
i .- - applicable to the purchase price and shall be non—refundable except where El oondrtlon to Buyefs obl'ga.bon underthxs ..

.--Agreernent is not satxsﬁed ﬂu’ough no fautt of Buyer. . T ) . o

3. EXH!BITS AND ADDENDA. The followmg Exhlblts and Addenda are made a part of this Agreement
" X -Exhibit A — Legal Description” . : R

O
O
-
.0
.8

" [ Earnest Moriey Promissory Note

Promrssory Note

Short Form Deed of Trust
Deed of TrustRider .
Utility Charges Addendum
‘FIRPTA Certification .

‘[C} Assignment and Assumption

-+ [] AddenduriyAmendment -
. l:] Back-Up Addendum
[ Vacant Land Addendum,
X other Exk ikt B
“"'] None

——

—t FINANCING.

.a.

Application for New Fmancmg If payment of the purchase price is contingent on Buyer obtammg new .

- financing, then Buyer’s obligation to close is conditioned upon Buyer acceptmg a written commitment for financing.

Buyer will not re;ect those terms of a commitment which provide for a loan amount of atleast - ~or: .. %of

" the purchase price, interest not to exceed - - percent( - . %) per annum, a payment schedule calling for

monthly payments amortized - over notlessthan - - ( ) years, and total placement fees and points not

“‘morethan - * percent( - %) of the loan amount.. Buyer shall make immediate application for said

commitment, pay required costs and make a good faith.effort to procure such financing. This Agreement shall
terminate and Buyer shall receive a refund of the eamest money unless Buyer gives Seller written notice that this -
condition is satisfied or waived on or before - (- ) days (60 days, if not completed) following mutual
acceptance of this Agreement.

‘Assumption of Exrstmg Financing. If payment of the purchase pnce lncludes Buyer's assumption of a note and
" mortgage.or deed of trust, or a real estate contract, Selfer shall promptty deliver to Buyer a copy of the underlyxng
. debt instrument(s) to be assumed, and Buyer shall be déemed to have approved all of the terms of the debt -

' sinstrument(s) unless Buyer gives notice of drsapproval within five (5)-days after receiving such instrument(s). if -

" “‘any of the debt instrument(s) requires the consent of a third party to the assumption by Buyer, then Buyer shall -~ N

apply for such consent within seven (7) days after receiving the debt instrument(s). Upon. Buyer’s request, Seller -
shall assist Buyer by requesting the third party’s consent to the assumption on Buyer’s behalf.” This Agreement

. shall terminate and Buyer shall receive a refund-of the eamest money unless Buyer gives Seller written notice

| ;within "= () days (30 days; if not completed) of receiving the debt instrument(s) stating that such consent’

‘is available. Buyer shall pay-any assumptlon fees or other out-of-pocket expenses attrlbutable tothe assumptlon

of the'underlying indebtedness.
Seller Financing. If Seller is financing a portlon of the purchase price. by promissory note and deed of trust,

" ‘unless different forms are dttached to this Agreement, Buyer shall execute and submit to the Closing Agent (I)

“LPB Form.No; 28A Promissory Note and the DUE ON SALE and COMMERCIAL PROPERTY optxonal c!auses m :

" -. that form shall apply; (i) UCC-1 Frnancrng Statement covering the personal property described in Section 14 .-

" below (iif) LPB-Form No. 20 Short Form Deed of Trust; and (iv) CBA Form No. DTR Deed of Trust Rider. The

promissory note shalt bear interest at the rate of * -~ % per annum, and shall be payable as follows (choose "
one): [] monthly instaliments of interest only, [Z] monthly instaliments of § ; [ equal monthly mstaliments ]

" of principal and lnterest in an amount sufficient to fully amortize the outstandlng pnncrpal balance at the stated

inferest rate over - years, [] other _- Payments shall commence on the first day of the first month after -

' closing and contmumg on-the same .day of each succeeding month until (chioose one}: o - “months from the
_ date of closmg, E] other . ,0n whlch date alt outstandmg pnncnpal and |nterest shall be due The pnncxpal .

INIT]ALS Buyer m% Buyer R
-Date Q.09 Date




. ".b. Access. Seller shall permit Buyer and its agents at Buyer's sole expense and nsk to enter the Property at .
‘ ‘reasonable times after legal notice to tenants, to conduct inspections concerning the Property and lmprovements L

COMMERCIAL AND INVESTMENT REAL ESTATE
PURCH  :AND SALE AGREEMENT (PAGE 3 OF 9)

e %

. . shall, at Sellers op’aon bear interest at the rate of % per annum (18% or the maximum rate allowed by'.law
. -whrchever is fess, if not filled in) during any period of Buyer's default . If Seller receives any monthly payment more
- than days (15 days if not filled in) after its due date, then a'late payment charge of $ / % of the

dellnquent amount (5% of the delinquent amount if-not filled in) shall be added to the scheduled payment Buyer

.. +-.shallhave .- days (5 days if not filled in) after written notice to cure a defautt before Seller may declare all-
- . " outstanding sums to be immediately due and payable. _

..~ (Note'to Buyer and Seller: If the- -Property is. currently used pnmanly for agricultural purposes then a ncnjud)czal

- foreclosure/forfeiture remedy is avallable to Seller only by using a real estate contract and is not avarlable with a
s - deed of trust’)’

' o d Section 1031 L|ke-K|nd Exchange If either Buyer or Seller intends for this transactlon tobea part ofa Secbon

. oo o

"1031 like-kind exchange, then the other party agrees to cooperate in the completion. of the fike-kind exchange so S

- long as the cooperating party incurs. no additional fiability in doing so, and so long as any expenses i ncludmg
;. . attorneys.fees and costs) incurred by the cooperatmg party that are related only to the exchange are paid or
. relmbursed to the cooperatmg party at or prior fo closlng L . )

=lNSPECTlON CONT lNGENCY Thls Agreement shiall termmate and Buyer shall recerve a refund of the. eamest
* money unjess buyer gives written notice to Seller within days (20 days if not filled m) of mutual acceptance of

" this Agreement stating that Buyer is satisfi ed, in Buyer's reasonable discretion, concernlng all aspects of the Property

- including without limitation, its physical condmon the presence of or absence of any hazardous substances; the
"~ contracts and leases affecting the property; the potential financial perfon'nance of the Property; the avarlabrhty of

i _ govemment pen'mts and approvals; and the feasibility of the Property for Buyer's intended purpose. [f such notlce is

'trmely given, the inspection contingencies stated in this Section 5 shall be deemed to be satisfied.. . .
- Books, Records, Léases, Agreements. Seller shall make available for mspectron by Buyer and its agents as
.~ soon as possible but no later than ten (10) days after mutual acceptance of this Agreement all documents s
. available to Séller relatmg to the ownership, operation, renovation or development of the Property, including .

. .;,-W|thout limitation: statements ‘for real estate taxes, assessments and utiliies; property managernent agreements,
;.service contracts and agreements with professionals or consultants entered into by the Seller or any predecessor
"in title to the Seller; leases of personal property or fixtures; leases or other .agreements relating to occupancy of all

.or a portion of the Property and a schedule of tenants rents,.and deposits; plans, specifications, permits,:
- applications, drawings, surveys, studies and maintenance records; and accounting records and audit reports
" Buyer shall determine within the contingency period stated in the preceding introductory paragraph whether it -
“wishes and is able to assume, as of closing, all of the foregoing leases, contracts, and agreements which have’
. ferms extending beyond closing. Buyer shall be solely responsible for obtaining any requrred consents to such -
assumption. Seller shall transfer the leases contracts and agreements as provrded in Section 17 of thrs
- Agreement. - :

* “including without limitation, the structural conditiori of improvements, hazardous materials (imited to a Phase | -

" audit only), pest rnfestahon soils conditions, sensitive areas, -wetlands, or other matters affecting the’ feasrbllrty of ) J

_the Property for Buyer's interided use. Buyer shall schedule any entry onto the Property with Seller ih advance.
Buyer shall not performn any invasive testing or. cornitact the tenants without obtaining the Seller's prior writtén

* consent, which shall not be- unreasonably withheld. Buyer shall restore the Property and improvements to the
‘same condition they were in prior to inspection. ‘Buyer agrees to indemnnify and defend Seller from all liens, costs,

- claims, and expenses, including attorneys’ and experts’ fees, arising from or relating to entry onto or inspection of
" the Property by Buyer and-its agents This agreement to indémnify and defend Seller shall survive closing. Buyer .

s " :may continue to enter the Property and interview tenants in accordance with the foregoing terms and conditions
. after removal or satisfaction of the mspectlon conhngency only for the purpose of re-sale leasmg or: to satrsfy
‘;condrbonsofﬁnancmg N _ . B T A S .

TlTLE lNSURANCE

a. Title Report. Seller authorlzes Lender and Llstmg Agent Sellmg Llcensee or Closlng Agent, at Seller‘s expense o
.- to apply for and deliver to Buyer a [X] standard [] extended (standard, if not completed) coverage owner’s policy B

* - of title insurance. If an extended coverage owner’s polrcy is specified, Buyer shall pay the increased costs -
. associated with that policy including the excess premium over that charged for a standard coverage policy, and the

. .costof :any survey required by the title insurer. The title. report shall be rssued by.. ChrcagoTltle Kns Lobb
. '(Ploneer Tower) Portland Oﬁ‘ce LT ' o . . :
- INITIALS:  Buyer (&Qj CBuyer . selief _R/Jyf/(‘/ 1 Shier
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. b  Permitted Exceptions. Buyer shall notify Seller of any objectionable matters in the tite commitment or any

. “supplemental report within ten (10) days after receipt of such commitment or supplement This Agreement shall
terminate.and Buyer shall receive a refund of the eamest money, less any costs advanced or committed for Buyer,

" "+; unless (a) within ten (10) days of Buyer's notice of such objections, Seller agrees to remove all objectioriable

. provisions,-or-{b) within fifteen (15) days after Buyer's nofice of such objections; Buyer notifies Sellef in writing that -

.“." it waives any objections which Seller does not agree to remove. The closing date shall be extended to the extent .- @

* - 'necessary to permit time for these notices. Those provisions not objected to or for which Buyer waived its,
**‘objections shall be referred to collectively as the “Permitted Exceptions.” The title policy shall contain no
- exceptions other than the General Exclusions and Exceptions common to such form of palicy Tnd the Permitted

.,_f_Exc;eptions.;: SR o .,_6}'9\@\\9'\' s '. MD("—“Q [ 24 05.-

A .C'LOS[NG OF SA'!;E; ,Tl'iis'séle shaif be dosed on or before , at S?Jgrs election with 45 days advance written

* . notice to Buyeér, not to-exceed 18¢ days after Due Diligence Period ( of 45 days), . .  (*closing”) by Kris e
* ‘Lobb(*Closing Agent”). Buyer and Seller will, immediately on demand, deposit with Closing Agent all instruments -

-and monies required to complete the purchase in accordance with this Agreement. “Closing” shall be deemedto™, ...

".*". - have occurred when all documents are recorded and the, sale proceeds aré available to Seller. Time is ofthe -

gl
: .+, :,-and.Buyer shall each pay one-half of the escrow fees. Real.and personal property taxes and assessments payable in”
“the year of closing; rénts on any existing tenancies; interest; mortgage reserves; utilities; and other operating =

_“essénce in the performance of this-Agreement.

CLOSING COSTS, "Seller shall pay the excise tax and premium for the bwnier’s standard coverage title policy. Seller : -

- .expenses shall be pro-rated as of closing. Buyer shall pay all costs of financing including the premium for the lender's

' title policy. Security, cleaning, and any other unearned deposits on tenancies, and remaining mortgage or other

reserves shall be assigned to Buyer at closing. The real estate commission is ‘due on closing or upon Seller’s default

* " under this Agreement, whichever occurs first, and neither ﬁhe amount nor due Qate thereof can be-changed without

N .Listing' Agent's written consent.

““3" :Unpaid Utllity Charges. Buyer and Seller (I WAIVE []°DO'NOT WAIVE the right to have the Closing Agent

"1 - disburse closing funds necessary to satisfy unpaid utility charges affecting the Property pursuant to RCW80.80.

If “do not waive” is cheécked, then attach CBA-Form UA (*Utility Charges™ Addendum).” If neither box is checked,

- . . . then the “do not waive” option applies.

_POST-CLOSING ADJUSTMENTS, COLLECTIONS, AND PAYMENTS. Aftér closing, Buyerand Seller shall
-reconcilé the actual amount of revenues or fiabilities upon receipt or payment thereof to the extent those iterns were -

" - prorated or credited.at closing based upon estimates. Any bills or invoices received by Buyer after closing which reque

" fo services rendered or goods delivered to the Seller or the Property prior to, closing shall be paid by Seller upon.

"...:%. presentation of such bill or invoice.” At Buyer's option, Buyer may pay such bill or invoice and be reimbursed the

. amount paid plus interest at the rate of 12% per annum beginning fifteen (15) days from the date of Buyer's written. .~
-".dernand to Seller for reimburseément until such reimbursement is made. Rents collected from each tenantafter. -~ . - -

" closing shall be applied first ta rentals due most recently from such tenarit for the period after closing, and the balance - . '_
- -shall be applied for the benefit of Seller for delihquent rentals owed for a pefiod prior to-closing. ‘The amounts applied -
.. for the benefit of Seller shall be tumed over by Buyer to Seller promptly afterreceipt . - S T "

~"OPE'RAT1C5NEVS_- PRIOR TO CLOSING. Prior to closing, Seller shall continue to operate the Property in 'the'or&ir'x'gary
*.course of its business and maintain the Property in the same or better condition than as existing on the date of mutual -

. ‘,‘ - acceptance. of this Agreement, but shall not be required.to repair material damage from casualty except as otherwise

L

... provided in this'Agreement.. Seller shall riot enter-into or modify existing rental agreements or leases (exceptthat - . ".
* : " 'Seller may modify or terminate residential rental agreements or leases in the ordinary course of its business), service .

s "~ contracts, or other agreernients affecting the Property which have terms extending beyond ,,clofsipg' without first . .7,
-:obtaining Buyer's consent, which shall not be unreasonably. withheld.” - P < T

.'pO.SS“ESSlON.,‘.B‘iner shall be eﬁt_iﬂed to possession, subject to exisiing teﬁahciég,(if ahy). @,_o_n 'q'lésing, 7 : o
__(on closing, if notcompleted). . - g e LT o Sl

SELLER'S REPRESENTATIONS AND WARRANTIES. Sellef represents and warrants to Buyef that, to the bestof .

* Seller's knowlédge, each of the following is true as of the date hereof and shall be true-as of closing: (a) Seller is

L authorized to enter into the Agreement, to sell the Property, and to periormits obligations under the Agreement; (b) .AI.I.

INITIALS i :Buyer' 'A\:}a‘i o Buyer o Seller(
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..-bdoks, récords; leases, agreements and other items delivered to Buyer pursuant to this Agreement are-accurate and

" * complete; (c) The Property and the business conducted therecn comply with all applicable laws, regulations, codes
: -, -and ordinances; (d) Seller has all certificates of occupancy, permits, and other governmental consents necessary to -
- own and operate the Property for its current use;" (&) There is no pending or threatened litigation which would "

*+'- . adversely affect the Properfy or. Buyer's ownership thereof after closing; (f) There are no covenants, conditions, = .
- restrictions, or contractual obligations of Seller which will adversely affect Buyer's ownership of the Property after - -

. closing or prevent Seller from performing its obligations under the Agreement, except as disclosed in the preliminary .~ . - .- :
. commitment for title instirance or as otherwise disclosed to Buyer in writing prior to the'end of the inspecting .

contingency stated in Section 5 above; (g) There is no pending or threatened condemnation or similar proceedings

. . affecting the Property; and except as otherwise disclosed in the preliminary commitment for tile insurance as or

“otherwise disclosed to Buyer in writing prior to closing, the Property is not within the boundaries of any planned or

" 7", authorized local improvement district; (h) Seller has paid (except to the extent prorated at closing) all local, state and
- . federal taxes (other than real and personal property taxes and assessments described in Section 8 above) atiributable

"+ .-inspection contingency stated in Section 5 above, Seller represents and warrants to Buyer that, to the best of its
-knowledge: (i) there are n6 Hazardous Substances (as defined bejow) currently located in, on, or under the Property

. to the period prior to closirig which, if not paid, could constitute a lien on Property (including any personal property), or .

for which Buyer may be held liable after closing; and (i) Seller warrants that there are no pending or threatened notices

S of violation of building, zoriing,.or fand use codes applicable to the: Property,.and (j) Seller is not aware of any .
. .concealed material defects in the Property except: " : - . Seller. makes no represéntations or warranties regarding the . -

‘Property other than those specified in this Agreement, Buyer otherwise takes the Property *AS1S,” and Buyer shall *.- - .

) otherwise rely on its gwn pre-closing inspections and investigations. .

HAZARDOUS SU QSTANCES. Except as disclosed to or known by Buyer prior to the satisfaction or waiver of the

in a manner or quantity that presently violates any Environmental Law (as defined below); (i) there are no
underground storage tanks located on the Property; and (jif) there is no pending or threatened investigation or

.. ".remedial action by any governmental agency regarding the release of Hazardous Substances or the violation of

. . Environmental Law at the Property. - As used herein, the term “Hazardous Substances” shall mean any substance or
. - material now or hereafter defined or regulated as a hazardous substance, hazardous waste, toxic substance, pollutant, -
- . or contaminant under any federal, state, or local {aw, regulation, or ordinance governing any substance that could

+*. “cause actual or suspected harm to human health or the environment (“Environmental Law’). The term "Hazardous-

14.- S ] o o
" "a. This sale includes all fight, title and interest of Seller to the following tangible personal property: [XNone [] That °

‘Substances” specifically includes, but is not limited to, petroleum, petraleurn by-products, and asbestos.

PERSONAL PROPERTY.

"portion of the personal property located on and used in connection with the Property, which Seller will itemize in an

:Addendum to be attached to this Agreement within ten(10) days.of mutual acceptance (None, if not completed). The

. -value assigned to the personal property shall be the amount agreed upon by the parties and, if they cannot agree, the -
"+ County-assessed value if available, and if not available, the fair market value determined by an.appraiser selected by

. the Listing Agent and Selling Licensee. Seller warrants fitle to, but not the condition of, the personal property and shall _
.* .- .convey it by bill of sale. Buyer shall pay any sales or use tax arising from the transfer of the personal property. ©
"b. In addition to the leases, contracts and agreements assumed by Buyer pursuant to Section 5A above, this sale -
. - .--includes all right, title and interest of Seller to the following intangible property now or hereafter existing with.respectto -
- the Property including withaut limitation: all rights-of-way, rights of ingress or egress or other interests in, on, orto, any - -

. fand, highway, street, road or avenue, open or proposed, in, ori, er across, in front of, abutting or adjoining the

e Property; all rights 1o utilities serving the Property; all drawings, plans, specifications and other architectural or

.- engineering work product; all govermental permits, certificates, licenses, authorizations and.approvals, all utility,

" .15

. ;"" -security and other -deposits and reserve accounts made as security for the fulfillment of any of Selle'r‘s obligations; any .
.~ name of or telephone numbers for: the Property"and related‘trademam,'s.ervic;e marks or trade dress;:apd guaranties, o

" . warranties or other assurances of performance received. -

_CONDEMNATION AND.'CASUA!:T.;(. ‘Buyer may terminate this Agreement and obtain a refund of the eamest money, . . .
* - “less any costs advanced or committed for Buyer, if improvements on the Property are destroyed or materially o

o .damaged by casualty before closing, or if condernnation proceedings are- commenced against all or.a portion of the

R . Property before'closing. ~. ¢+ ",

L INITLALS: " Buver Q\BQ—) Y Buver .- “Senedi.l/l('(/ "\ [ seller
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FIRPTA TAX WlTHHOLDING AT CLOSING Closing Agent is mstructed to prepare a certlﬁcatlon (CBA or NWMLS'
Form.22E, or equivalent) that Sefler is not a *foreign person” within the meaning of the Foreign Investment in Real

- “Property TaxAct. Seller agrees to sign this ‘certification. If Seller is a foreign person, and this transaction s not
.+ otherwise exempt from F}RPTA, Closxng Agent is lnstructed to wrthhold and pay the requtred amount to the lntemal

Revenue Servrce

' CONVEYANCE. 'l‘tle shall be conveyed by a Statutcuy Warranty Deed subject only to the Permrtted Exceptlons l'l‘
 this Agreement is for conveyance of Seller's vendee's intérest in a Real Estate Contract, the Statutory Warranty Deed

'~ shal include a contract vendee's assignment sufficient to convey after acquired title. At closing,. Seller and Buyer shall-
- execute. and deliver to Closing Agent CBA Form No: PS-AS Assignment and Assumption Agreement transferring all

‘ . . leases, contracts and agreernents assumed by Buyer pursuant to Sec’uon 5a and alI lntanglble property lransferred

: -'pursuant to Secuon 14b

- 8.,

NOTICES AND COMPUTATION OF TIME. Unless otherwxse Specrf ied, any notice requ:red or perrmtted in, ,or related

'_'-to this Agreement (including’ revocations of offers-and counteroffers) must be in writing. Notices to Seller must be
... signed by at least one Buyer and must be dellvered to Seller-and Listing Agent. A notice to Seller shall be- deemed "

deliveréd only when received by Seller, Listing Agent, or the Ticensed office of Listing'Agent. Notices to Buyer must be

" signed by at least ohe Seller and must be delivered to'Buyer and Selling Licenseé. A notice to Buyer shall be deemed

-.. delivered only when received by Buyer, Selling: Ucensee or'the licensed office of Selling Licensee. Selling Licensee-

and Listing Agent have no responsxblllty to advise of recelpt of a notice beyond either phoning the party or causing a.

‘copy of the notice to be delivered to the party's address on this Agreement Buyer and Seller must keep Selling .

Licensee and Listing Agent advised of their whereabouts to receive prompt notification of receipt of a notice. Unless

" :otherwise specified in this Agreement, any period of time in this Agreerent shall begin the day after the event starting”
" the- penod and shall expire at 5:00 p.m. ‘Pacific time of the last ¢alendar day of the specified period of time, unless the

“last day is’ a Saturday, _Sunday or legal holiday as ‘defined in RCW'1.16.050, in which case the specified penod of time -

" shalt -expire on the next day that is not a Saturday, Sunday or legal hohday Any specrﬁed penod of five (5) days or

s 9.

less shall not mclude Saturdays Sundays or legal holrdays

.AGENCY DISCLOSURE At the sugnlng of thls Agreement,

L 'Selllng Llcensee Wallv Hornbenqer

represented uyer

. .and the Llstmg Agent Jlm Justm .

' represented Seller ,'.'

If Selling L)censee and Ltstmg Agent are dlfferent salespersons afﬁhated with the same Broker ‘then Seller and Buyer :

T .. confirm their conisent to Broker acting as a dual agent : If Sélling Licensee and Listing Agent are the same person”

B "represenﬁng both partles then Seller and Buyer conﬁrm their consent to that person and his/her Broker acting as dual

agents. If.Selling Licensee, Listing Agent, or their Broker are dual agents, then Seller and Buyer consent to Selling

" ‘Licénsee, Listing Agent and their Broker being compensated based on a percentage of the purchase price or as -
- otherwise disclosed on an attached addendum Buyerand Seller conﬁrm recerpt ofthe pamphlet entltled "The Law of '_ .

g,
L ‘hereunder w1thout Seller's pnor wntten consent, unless provnded othervwse herem

P
21,

'{Real Estate Agency

ASSIGNMENT Buyer IZ may E] may not (may not, if not compteted) assign thts Agreement, or Buyer’s nghts :

DEFAULT AND ATTORNEY’S FEE ln the event Buyer farls thhout legal excuse to complete the purchase of the
: .‘,Property then (check one) . BRI . ) o .

L~ j §eller

CINITIALS: Buyer QibQ? BLryer o "s'en'e“r' A
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D that portion of the eamest money which does not exceed five percent (5%) of the purchase pnce shalt be kept by
" Seller as liquidated damages (subject to Seller's oblrganon to pay certam costs or @ com mrssron if any) as the sole
-~ and exclusive remedy available to Seller for such failure; or
. - '] Seller may, at its option, (a) keep as liquidated damages all of the eamest money (subject to Sellers obli gat:on to: -~
" .. pay certain costs or a commission, if any) ‘as the sole and exclusive remedy available to Seller for such failure, (b)
- bring suit against Buyer for Seller’s actual damages, (c) bring suit to specifically enforce this Agreement and recover
any incidental damages, or (d) pursue.any other rights or remedies available at law or equity. . '
" If Buyer or Seller institutes suit concemning. this Agreement, the prevailing party is entitied to reasonable attomeys’ fees-'
and expenses. In the event of trial, the amount of the attorney’s fee shall be fixed by the court. The venue of any suit -
shall be the country in which the Property is Iocated and thns Agreement shall be govemed by the laws of the state .
where the' Property is !ocated . ) )

J22. MlSCELLANEOUS PROVISIONS : .
CLa -Complete Agreement. The Agreement and addenda and any exhxbrts to'it state the entire understandi ing of
.~ Buyer and Seller regarding the sale, of the Property There are no verbal or written agreements whlch modrfy or

. “_‘ ‘affect the Agreement. .
-.-b.  No Merger. -The terms of the Agreement shall not merge in the deed or other conveyance mstrument transfemng.'.-
C the Property to Buyer at closing. The terms ‘of this Agreement shall survive closing.

" & c.: Counterpart Signatures: The Agreement may be signed in counterpart, each signed counterpart shall be.

" . deemed an original, and all counterparts together shall constitute one and the same agreement.
d. ;Facsrmxle Transmission. Facsimile transmission of any signed original document, and retransmission of any )
. -signed facsimile transmission, .shall be the same as delivery of an original. At the request of either party, or the .

. Closmg Agent, the parties will conﬁrm facsimile transmltted signatures by 5|gmng an ongrnal document.

B 23 ACCEPTANCE‘ COUNTEROFFERS

.. 24, INFORMATION TRANSFER In the event this Agreement is termmated Buyer agrees to deliver to Seller wrthm ten’
R § [1) days of Seller's written request copies of all materials received from Selier and any plans, studies, reports,. . .
-+ Inspections, appraisals, surveys, drawings, permits, application or other development work product relatng to the .
Co Property in Buyefs possessron or control as of the date this Agreement |s terminated. o

C.28) CONFIDENT[ALITY ‘Until and: untess closmg has been consummated Buyer erl treat all tnformatlon obtained in
=" . connection with the negotiation and performanc:e of this Agreement as confidential (except for any information that.
. 'Buyer is required by law to disclose and then only after giving Seller written notice at least three (3) days prior to the
. dlsclosure) and will not use or knowmgly penmt the use- of any conﬁdenbal mforrnatnon |n .any manner detnmental to -
' ,Seller e R . L

128 SELLER’S ACCEPTANCE AND BROKERAGE AGREEMENT Seller agrees to sell the Property on the terms and C
% conditions herein, and further agrees to pay a'‘commission in a total’ amount computed in accordance with the lrstmg :
. agreement, If there is no wiitten listing agreement; Seller: agrees to pay a commission of six (6 %)% of the sales pnce c

e, ol Buyer and Seller agree that they will: share equally in paying’ ‘the commission (3% by-seller and 3% by buyerat ° :
' "'f-.'g.-‘closmg The cornmission shall be apportroned between Listing Agent and Selhng Licensee as specified in the :
. listing agreement or any co-brokerage agreement_ Seller assugns to Listing Agent and Selling Licensee a portion of

~* the-sales proceéeds equal to the commission. _If the eamest money is retained as liguidated damages, any costs

S advanced or committed by Listing Agent or Selhng Licensee for Buyer or, Seller shall be reimbursed or paid therefrom,

. . and the balance shall be paid one-half to Seller and one-half to Listing Agent and Selling Licensee according to the
. - listing agreement and any co-brokerage agreement. In any action by Listing Agent or Selling Licensee to enforce this

T -Secuon the prevallmg party is entJt!ed to reasonable attorneys f °s and expenses. Nexther Ltstrng Agent nor Selhna. o

T omar & e DG L meae T ciuatll Qy . /seller )



" Buyer's Address 108 E- Mmill Plarn Vancouver WA 98660_
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- L}censee are recervrng compensatron from more than one party to thrs transaction unless drsclosed on an attached
: ,addendum in which case Buyer and Seller consent to such compensation. The Property described in ‘attached Exhibit
: ‘A s commercral real estate.. Notwithstanding Section 26 above, the pages coni:armng thrs sec’non the partres
o sngnatures and an attachment descnbmg the Property rnay be recorded ; A

-~ .

L - 270, OTHER Buyer to be responsnble from the Execut!on Date through Closmg for all mamtenance and reparr
o '-_."i'eClurred for Crty of Vancouver code complrance : : . . N

28; LISTING AGENT AND SELLING LICENSEE D!SCLOSURE EXCEPT AS OTHERWISE DISCLOSED IN WRIT ING
" ' TOBUYER OR SELLER, THE SELLING LICENSEE, LISTING AGENT, AND BROKERS HAVE NOT MADE ANY
 REPRESENTATIONS OR WARRANTIES CONCERNING THE LEGAL EFFECT OF THIS AGREEMENT, BUYER'S
. . ORSELLER'S FlNANCIAL STRENGTH, OR THE PROPERTY, INCLUDING ‘WITHOUT LIMITATION, THE -
"’ PROPERTY'S ZONING, COMPLIANCE WITH APPLICABLE LAWS (INCLUDING LAWS REGARDING . .
T ACCESSIBILITY FOR DISABLED PERSONS), OR HAZARDOUS MATERIALS. SELLER AND BUYER ARE EACH -
-. - 'ADVISED TO SEEK INDEPENDENT LEGAL AND TAX ADVICE ON THESE AND OTHER MA']TERS RELATED TO
f THIS AGREEMENT P S

&wa hwxir\\</;LxAAAQaa_i&~ e :4Dae.\hiisoé"'
Pnnt Buyer's Name ?o%q—_gﬂ . ') (%*flruumlm R —

Oﬂice Phone (360) 599-4494 e - Fax No, (350) 699-5136

Selllng Office Coldwell Banker Commercxal Bob Bernhardt Assocrates Off' ce Ph 360-699-4494 Fax No 360-699-

5135 - S
/ A /W(/Céw d@/VVJ//;(/LE/(/\-/ Print Name Wally. Hornberger
Date /7/ 7—7/ M

: Date

Oﬁ'cePhone - o FaxNo - : ., "HomePhon.E'.
Seller‘SAddress ' ' A R — ..

Llstmg Agent Jlm Justm

Llstlng Ofﬁce Coldwell Banker Commercxal Bob Bemhardt Assoc:ates

OfﬁcePh (350) 699-4494 R ‘,HonrePh e -‘iFaX'NO-."(%O) 98-
28 BUYE CElPT B‘Qir knowledges recenpt of a Se!ler srgned copy of thrs Aoreement on \\ g\ 0‘5
BUYER K BUYER e e Y
' /

0 ‘\%{( - Ceallar o ’




COMMERCIAL AND INVESTMENT REAL ESTATE
'PURCHAS! iD SALE AGREEMENT (PAGE 9 OF 5).

e

. - EXHBITA
B [Leg:al,_Descrii:.ﬁozn{{ .

. “.
. .. . I . L ! .
<0t ... S mewl’t ATTACHED
LT . ‘. Tt R . . Bk .:.._.‘
e . Sooe . . Tttt . P -
)
- . .
.
=. L ..
) -
B .
* Al
,
:
.
)
.
: . o ,




-~

DO ?‘aéé&iaag National : itle
Lo ] .‘ e rrsuawc*c&%w .

) Fmd Target Property
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. GREG CALL;P.C. _ ' .~ LEGAL COUNSEL, -
" GREGJ. CALL, Attorriey Lo B o : "1917NLAINSTBEET e
" .Sara Millizhan, Legal Assistant R o " .- VANCOUVER, WA. 98650 . .
DT T . PHONE: 360.695.6790 °
| FAX: 360.6953899. -
- TO: Jim Justin
. FR:GREG CALL -
+ * 'DT: October 19, 2005 o
~RE: MORRISON TRANSACTION

* MEMORANDUM

- "Dear Jim: . . .
o Sl L T
. .~"Mr. Morrison, herein “Buyer’ Y'has retained me to consult with him in regard to the gffer you ‘
", 'tendered regarding the purchase of his property on “E” Street in Vancouver. He is agreeable toa =~
. purchase price of $580,000 based upon $20. 00 per square foot, with refundable eamnest money in the
. :2mount of $50,000.00 in'the form of a check paid into escrow within threé (3) days of acceptance
_ by both parties. “The balance will paid in cash at closing subject to instructions consistent with Mr. -
., Momrison’s plan to do a 1031 Exchange in this transaction. . - : : :
o * * -Asadditional consideration, Mr. Morrison would like ari option to purchase a‘condominium
.- -if Buyer, at Buyer’s election, decides to ‘include residential units in the - construction and.
" development of the property. The option would provide for the purchase of one (1) residential unit - ,
- tobelocated on an upper level floor and on the south side or on the southwést corner of the building . -
- with the square footage of the unit to be the greater of the size of the largest residential unit included

- in the design or twice the size of the $m§11cst unit planned for the design, but under no cirqumstances S
less than 1,600 square feet. The purchase price under the option would be based on Sellér’s cost per.
" square foot for constriction of the selected unit including inside walls, ceilings, windows, plumbing,
* wiring, ventilation and flooring but not fixtures, appliances, molding, paint, fwall'paper;'t‘:abi.f_lets and
:floor coverings. “Buyer and Seller shll agree on a location, of electrical outlets, ventilation'and . .

.. Thé Buyer further agrees to take assigriment and délegation of all rights and pbliggﬁons as -
Jlandlord and owner of the property upon closing and will indemnify and hold Seller harmless from - - .

.- - liability for any claim and costs of defending any claim raised by any tenant, public agency or |
. jutisdiction and any third party. Seller warrants that he has no knowledge or reason to knowf_v ofany . ‘
1 clirrent claiths relating to the condition of the property from any tenant, public agency or third party L
<. in connection. with the condition of the property, -Please review these ;chS';wl}h thﬂ .Ef‘_lyc.lf. or
Buyer’s agent aqgtlct'pé_know'wh_grévé'c stand, "~ . s ok AT




Exhibit _E

~ ASSIGNMENT AND ASSUMPTION OF AGREEMENT IR

: THIS ASSIGNMENT AND ASSUMPTION OF AGREEMENT is made and entered
into this __ %% day of November, 2005, by and between COLDWELL BANKER
COMMERCIAL BOB BERNHARDT ASSOCIATES and/or Assigns (“CB™) and KILLIAN
PACIFIC LLGC,a Washmoton limited habr.hty company, and/or Assigns (“Krlhan”)

WHERBAS CB entered into that certain Com.mercml and Investment Real Estate
Purchase and Sale Agreement dated October 10, 2005 (the “Agreement”) with Joseph Morrison
{(“Seller”) for the sale and purchase of the Morrison Property, in the 500 Block of E. 15/ 16-Street,

Vancouver Clark County, Washmoton (the “Property”); and )

WHEREAS CB entered into the Agreement as an agent for K.Llhan as an undrsclosed
prmmpal -and , .

- WHEREAS, CB desires to assign to K.rlhan and Killian desues to assume all habrhty
pursuant to the Aoreement and : :

WHERBAS neither CB nor K.tlllan desire to dlsclose th.ts A531gnment to the Seller of the ~
"Property at this, t1me :

NOW THEREFORE it is mutually agreed as fo]lows
. 1. As ent. CB hereby assigns, tra.nsfers and sets over unto Killian all of CB’s -
right, title and interest in and to the Agreement, a eopy of Wthh is attaehed hereto as Exl:ublt

" “A” and by this referenee mcorporated herein.

2. Assumption. Killian hereby accepts the foregoing Assignment and tranisfers and

. assumes as its own, obligations to perform all of the covenants and duties of CB pursuant to the -

Agreement. Upon execution hereof, Killian has delivered to CB Killian’s: Prormssory Note in -
the amount of $50,000.00 thereby matching the Promissory Note CB issued in favor of the.' '
Seller. Killian agrees to redeem Killian’s Promissory Note on the exact terms as set forth in the
Aoreement S0 that the CB S Promssory Note can be timely redeemed ' :

. Con.ﬁdentlalrty CB and Killian agree to keep this Assrgn_ment ‘confidential and
: .exeept\{s required by law, not to disclose the. contents hereof to Seller prior to closing. At-' -
‘closing, this Assignment shall be drsclosed and the eonveyance of the Property shall be made
directly from Sellér to Killian. .

4. General Provisions.

. (a) _This Assignment constitutes the ent1re agreement between the parties and
cannot be eha.ncred or modrﬁed other. than by a written agreement executed by both partles

000756
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. (b)  The provisions of this Assignment shall extend to, bind and inure to the.- --" -
benefit of the parties hereto and their respective personal representatives, heirs, successors and
assigns. : ' I

. .(c.) - This Assignment shall be governed and construed in accérdance_wit‘h the .-
laws of the State of Washington. i - S o '

(d In case litigation is instituted arising directly or indirectly out of this '
Assignment, the losing party shall pay to the prevailing party its reasonable attorney's fees,
together with all expenses, which may reasonably incur in taking such action. If an appeal is
taken from any Judgment or Decree of the trial court, the losing party shall pay the prevailing
‘party in the appeal its reasonable attorney's fees in such appeal. Said sums shall be in addition to
all other sums provided by law. - . : -

: (¢)  Failure by either party at any time to require performance by the other
party of any of the provisions hereof shall in no way affect the party’s rights hereunder to enforce
the same nor shall any waiver by the party of any breach hereof be held to be a waiver of any
. succeeding breach or a waiver of this non-waiver clause. '

, (f) . Time is of the essence of this Assignment. ]

IN WITNESS WHEREOF, the parties have executed this Assignment and Assumption'of . B
Agreement the-day and year first above written: Co o N

COLDWELL BANKER COMMERCIAL KILLIAN PACIFIC, LLC
| BOB BERNHARDT ASSOCIATES S

. «Titgéﬁ\.ﬁo{/—s- . S Tiﬂé:' %%Mc — ) .
. B

B . KILLIAN

- 000757
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Purchase and Sale Agreement

000758f

Pace 3. ASSIGNMENT AND ASSUMPTION OF AGREFMENT



H E B B 5
GREENE ‘R MARKIEY, PC,

ATTORNEYS:

1515 SW FIFTH AVENUR, SUITE 600
PORTLAND, OREGON 972015492

TELEPHONE: (503) 295-2668

FACSIMILE: (503) 224-8434 o ’
K 3 F COUNSEL
MAIL: emali@gresnemaridey.com DAviD P, WenNg, P.C.
E-MAIL: david.weiner@greenemarkley.com Admiited to Practice
Direct Line: (503) 546-1406 in Oregon and Washington
May 25, 2006

VIA E-MAIL: lykej@ctt.com
and YIA HAND DELIVERY

- Ms. Jennifer Lyke

Chicago Title Insurance Company
Pioneer Tower

888 SW Fifth Ave., #930
Portland, OR 97204

Re: 16 Street Investors, LLC / Joseph W. Morrison
Escrow No. 50-418389-JL

Dear Jennifer:

Attached is an Ackriowledgement that I have signed as Manager of 16 Street Investors, LLC in
. connection with the Morrison Option, Nothmg in this Memorandum requires the recordmg of any
document at this time. Please submit copies of this document to the Seller.

Y TRULY, ,
A P. WEINER
DPW\ko
_encl.
9568.003 L Chicago Title 5.25.06 #2 ' ‘ o ..' L .
" Exhibit =

MOR 070318



ACKNOWLEDGEMENT

-16 STREET INVESTORS, LLC, having acquired the West 42 feet of Lot 2 in
Blocks 3, 4, 5, 6 and 7, BLOCK 71, CITY OF VANCOUVER (commonly known as -
EAST YANCOUVER) according to the Plat thereof recorded m~Volume “C” of Plats,
Page 070, Records of Clark County, Washington, hereby acknowledge the provisions of
that certain Memorandum attached hereto and by this reference incorporated herein. 16 .
Street Inyestors, LL.C agrees that if it includes residential units in the construction and
+ development of the aforementioned property, Joseph W. Morrison will be provided the -
option to acquire a unit as described in the attached Memorandum, '

DATED this 25™ day of May, 2006.
" 16 Street Investors, LLC, a Washington =

Page 1 - Aclmow_lcdgement

" 9568.003 Acknowledgement
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REAL ESTATE PURCHASE OPTION |

[“FIRST DRAFT PREPARED BY SELLER/OPTION
* GRANTEE’S ATTORNEY FOR REVIEW]

In consideration of the rights and obligations of , as Optibn
Grantor herein, and JOSEPH E. MORRISON; as Option Grantee herein, under that certain Real
Estate Purchase and Sale Agreement between Option Grantor, as “Purchaser”, and Option Grantee,
as “Seller”, Option Grantor, for itself and for its successors and assigns, does hereby grant to Option
Grantor the right to acquire a residential unit constructed upon real property described below from
Option Grantor under the following terms and conditions if Option Grantor or its successors or

assigns elects to develop orredevelop the real property described below (herein after, “the property™)
‘under any plan that includes residential housing: : '

1. Real Property Description:

Tax Parcel No.:
Abbreviated Legal: - :
Legal Description: See Exhibit “A” hereto.

2. Grantee’s Right to Purchase:

Pursuant to this instrument, Option Grantor grants to Option Grantee the option to
purchase one (1) residential unit located on the above described property to be located on ap upper.
level floor and on the south side or on the southwest corner of the building with the square footage
of said residential unit to be the greater of the size of the largest residential unit included in the
development plan, twice the size of the smallest unit in the development plan, or 1,600 square feet.
The purchase price under this option shall be based on Option Grantor’s cost per square foot for
construction of the selected unit including inside walls, ceilings, windows, plumbing, wi_ring,
ventilation and flooring but not fixtures, appliances, molding, paint, wall paper, cabinets and floor
coverings. Option Grantor and Option Grantee shall agree on a location of electrical outlets,
ventilation and plumbing. In the event residential units. subject to this option shall be built for rent

REAL ESTATE PURCHASE OPTION (DRAFT FOR REVIEW ONLY)- 1

000207
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and not for sale, this Option shall entitle Option Grantee shall to acquire a pro rata equitable interest
in the property conveyed to Option Grantor under the above referenced Real Estate Purchase and
Sale Agreement based upon the square footage of the unit that Option Grantee could have acquired
under this Option were it available for purchase rather than for rent in consideration of paying the
grnount that Option Grantee would have paid to acquire such unit under the formula described above. -

. 3. This Option shall run with the land and shall be fully enforceable by Option Grantee and
his successors and assignees against Option Grantor and its successors and assignees.

4. Notice of Intent to Develop. Option Grantor shall have a duty to send Option Grantee
ninety (90) days written notice of its intent to seek development plan approval from the City of
Vancouver or other jurisdiction, if any, having legal authority to approve plans for construction of
any building or improvement upon the property described above, whether or not such plan includes
the construction of any residential unit or units. Said notice shall include a preliminary drawing of
the proposed construction. Upon receipt of Option Grantor’s intent to build any building or
improvement which includes the construction of any residential units, Option Grantee shall have
thirty (30) days to provide Option Grantor with written notice of Option Grantee’s intent to exercise
its option under this instrument. ' '

5. Negotiation and Identification of Residential Unit. Upon Option Grantor’s receipt of
Option Grantee’s notice of intent to exercise its rights under this Option, the parties shall exercise
good faith and due diligence to reach an agreement for Option Grantee’s purchase of a residential
' unit from Option Grantor according to the terms of this Option prior to Option Grantor filing its
final plan for construction on the above described real property.

« 6. Arbitration. In the event that a dispute develops between the parties under this
instrument, the parties agree to submit such dispute to arbitration by qualified arbitrator to be
mutually selected by the parties with arbitration to proceed according to the guidelines for arbitration
established by the American Institute of Architecture. If the parties cannot agree on a qualified
arbitrator, then the parties shall Petition a court of competent jurisdiction to appoint a qualified
arbitrator. The arbitrator’s decision shall be final and binding upon all parties and the prevailing
party shall be entitled to reasonable fees and costs relating such proceeding from thc. non-prevailing

party.

7. This Option shall be deemed to be incorporated into the above referenced Real Estate
Purchase and Sale Agreement as an integral part thereof. :

8. This Optién may be assigned by the Option Grantee and, in the event Option GTan.tee
shall die prior to termination of its rights herein, this Option shall enure for the benefit of Option

'Grantee’s estate.

REAL ESTATE 'PURCHASE OPTION (DRAFT FOR REVIEW ONLY)- 2
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9. Termination. This Option shall terminate and expire twenty (20)‘ years following the date

on which title to property subject to this Option is conveyed to Option Grantor as Purchaser under
the above referenced Real Estate Purchase and Sale Agreement.

Option Grantor , : Date \

Option Grantee:

Date
State of Washington )
County of Clark :
: ).
On this _ day of | - ., 2006,

, known personally to me, appeared before me and executed the
foregoing as his free and voluntary act for the uses and purposes therein mentioned.

Notary for Washington, residing at:

My appointment expires
State of Washington )
County of Clark - :
- On . this : - day of - ‘ , 2006,

, known personally to me, appeared before me and executed the
foregoing as his free and voluntary act for the uses and purposes therein mentioned.

Notary for Washingion, residing at:
My appointment expires ‘ : ]

REAL ESTATE PURCHASE OPTION (DRAFT FOR REVIEW ONLY)- 3
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REAL ESTATE PURCHASE OPTION

BY SELLER/OPTION
FOR REVIEW]

[*FIRST DRAFT PREP.
GRANTEE'SATTO.
s, LLC

of [l Stee #I'\WJ“""', as Option

In bonsideration of the rights and obligatio
Grantor h*in, and JOSEPH E. MORRISON, as Option Grantee herein, under that certain Real

Estate Purchase and Sale Agreement between Option Grantor, as “Purchaser”, and Option Grantee,
as “Seller” |Option Grantor, for itself and for its succesbors and assi gns, does hereby grant to Option

G untee Crantor the right to acquire a residentia] pnit constructed upon real property described below from

Option Grantor under the following and conditions if Option Grantor or its successors or

assigns elects to,develop qussdessiep the rial property described below (herein after, “the property™)
under an that includes residential k-éﬁﬂg . =
L (' o7 {_\{ M- vyt

- .\-u-l? 1. Real Property Description:

Corr gty e

Tax Parcel No.: e = ok

Abbreviated Legal:

Legal Description: See Exhibit “A” heretq.

2. Grantee’s Right to Purchase; ()
concortar oy &~ _

Pursuant to this instrument, Optign Grantor grants to Option Grantee the option to

purchase one (1) residential/unit located on thadbiemeraserihed property to be located on an upper

level floor and on the south side or on the southwest corner 6f the building with the square footage

developmént plan, \twice the size of the smallestunit in the dek elopment plan, orJ,600 square feet.
The purchase price \inder this option shall be bdsed on Option Grantor’s cost per\ square foot for
construction of the pelected unit including inside walls, ceilings, windows, plimbing, wiring,
ventilation and floorjng but noNpxtures, appliarices, molding, phint, wall peper, cabinets and floor

ventilation and pl bing. Ittt rESioTRIT o Tt el
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4. Notice of Intenttp Develop. Option Grantor shall have afluty to send Option Grantee
ninety (90) days written notide of its intent to seek developmetf;l approval from the City of

if any, having legal authority4o apgrove plans for construction of
the property desesibed-above, whether ornot such plan includes
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the proposed construction. Upon receipt of Option Grantor’s fintent to build any building or
improvement which includes the construction of any.residential lunjts, Option Grantee shall have
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) _ o~ "
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9. Terminaﬁon./é:

—
sla poYe raererencen - 18 R OR e .

1t Stae+ Fveactors, Lec ' :
by, - Jovie 2w
Optton Grantor  /Y)a v pegen Date
Option Grantee:
Date
o
State of Washingion )
County of€lark :
m )
On this day of ey , 2006,
Dy w _known personally to me, appeared before me and executed the

foregoing as his free and voluntary act for the uses and purposes therein mentiened.
A & VG e T 4_ VIA .S‘&e'e#" Al ‘-m't[m/-s PRAN

- I .d'
ﬂrlﬁ"j", —Notary for Weshingten, residing at:

My appoivtment expires

State of Washington )
County of Clark :
y

" On this day of , 2006,
» known personally to me, appeared before me and executed the

foregoing as his free and voluntary act for the uses and purposes therein mentioned.

Notary for Washington, residing at: .
My appointment expires J
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MARKED COPY
|
AFTER RECORDING vzhy
RETURN TO:

David P. Weiner, Esq.
1515 S.W. Fifth Avenue, Suite 600

Portland, OR 97201

REAL ESTATE PURCHASE OPTION

RS T DRAFT PREPARED-BY SELLER/OPTION
GRANTEE S ATTORNEY FOR-REVIEW]

In consideration of the rights and obligations of — ;16
STREET INVESTORS. L.L.C., as Option Grantor herein, and JOSEPH E. MORRISON,
as Option Grantee herein, under that certain Real Estate Purchase and Sale Agreement
between Option Grantor, as “Purchaser”, and Option Grantee, as “Seller”, if and only if a
residential condominium project is developed on the real property described below,
Option Grantor, for itself and for its successors and assigns, does hereby grant to Option
| GranterGrantee the right to acquire a residential condominium unit constructed upon real
property described below from Option Grantor under the following terms and conditions
if Option Grantor, or its successors or assigns, initially elects to develop ertedevelop-the
real property described below (herein after, “the-property’’-the “Property”) under any
plan that includes residential heusingcondominium units:

1. Real Property Description:

Tax Parcel No.: 040485-000, :
040495-000, 040510-000, 040520-000,
040530-000, 040535-000, 040540-000

Abbreviated Legal:__Lot: PTN2 and 3. 4, 5, 6, 7 Block 71
Subdivision: CITY OF VANCOUVER

. Volume: C Page: 070
Legal Description: __See Exhibit “A” hereto.

2. Grantee’s Right to Purchase:

REAL ESTATE PURCHASE OPTION - l-(—DR:@rF—T—FQWGNLH
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Pursuant to this instrument, Option Grantor grants to Option Grantee the
option to purchase one (1) residential condominium unit located on the above-deseribed
prepertyProperty to be located on an upper level floor and on the south side or on the
southwest corner of the—a building -with the square footage of said residential
condominium unit to be the greater of (i) the size of the largest condominium residential
unit included in the development plan, (i) twice the size of the smallest residential
condominium unit in the development plan, or (jii) 1,600 square feet. The purchase price
under this option shall be based on Option Grantor’s cost per square foot for construction
of the selected residential condominium unit including inside walls, ceilings, windows,
plumbing, wiring, ventilation and flooring but not fixtures, appliances, molding, paint,
wall paper, cabinets and floor coverings. Option Grantor and Option Grantee shall agree
- on a location of electrical outlets, ventilation and plumbing. Inthe-eventresidentialunits

£l

3. Run with the Land. This Option shall run with thé land and shall be fully

enforceable by Option Grantee and his successors and assignees against Option Grantor .
and its successors and assignees.

4. Notice of Intent to Develop. Option Grantor shall have a duty to send Option
Grantee ninety (90) days written notice of its intent to seek development plan approval
from the City of Vancouver or other jurisdiction, if any, having legal authority to approve
plans for construction of any building or improvement upon the property—deseribed
abeveProperty, whether or not such plan includes the construction of any residential unit
ercondominium units. Said notice shall include a preliminary drawing of the proposed
construction. Upon receipt of Option Grantor’s intent to build any building or
improvement which includes the construction of any residential condominium units,
Option Grantee shall have thirty (30) days to provide Option Grantor with written notice
of Option Grantee’s intent to exercise its eptiea-Option under this instrument.- If Option
Grantee does not exercise the Option within said thirty (30) day period or if the
development plan does not include any residential condominium units, this Option shall
automatically expire and be of no further force and effect except that Option Grantee
shall be obligated to execute and deliver to Option Grantor a recordable instrument

removing this Option as an encumbrance on the Property.

5. Negotiation and Identification of Residential Unit. Upon Option Grantor’s
receipt of Option Grantee’s notice of intent to exercise its rights under this Option, the

parties shall exercise good faith and due diligence to reach an agreement for-Option
: tdents - i : according to the terms of
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this Option prior to Option Grantor -filing its final plan for construction on the abeve

. deseribed-real-property-Property.

6. Arbitration. In the event that a diépute develops between the parties under this
instrument, the parties agree to submit such dispute to arbitration by qualified arbitrator

to be mutually selected by the parties with arbitration to proceed according to the
guidelines for arbitration established by the American—Institute—of

Asehitesture-Arbitration Service of Portland, Oregon. If the parties cannot agree on a
qualified arbitrator, then the parties shall Petition a court of competent jurisdiction to
appoint a qualified arbitrator. The arbitrator’s decision shall be final and binding upon all
parties and the prevailing party shall be entitled to reasonable fees and costs relating such

proceeding from the non-prevailing party.

——8—This Opnon may be as31gncd by the Option Grantee and, in the event Option
Grantee shall die prior to termination of its rights herein, this Option shall enure for the

benefit of Option Grantee’s estate.

98. Termination. This-Optien-shal-tefminate-and-expire-twenty-(20)-years

- . L. .
el nroperh g o+ Ontian onveaved to
PP HO S - S Oy Samas

Aafeeme-ﬂt—Sub] ect to the provisions of parag;aph 4 above, t]llS Op_tlon shall terminate
and expire on June 1, 2026.

16 Street Investors, L.L.C

By:

Manager Date
OPTION GRANTOR
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Date
OPTION GRANTEE

State of WashingtenOregon )
' -~ )ss.
County of ClaskMultnomah )

On this day of : _ June,
2006, David P. Weiner, known personally to me,
appeared before me and executed the foregoing as his free and voluntary act as a manager
of 16 Street Investors. L.L.C. for the uses and purposes therein mentioned.

Notary for WashingtonOregon, residing at:

My appointment expires
State of Washington )
) ss.
County of Clark )
On this day of _, 2006,

, known personally to me, appeared before me and
executed the foregoing as his free and voluntary act for the uses and purposes therein
mentioned. :

Notary for Washington, residing  at:

My appointment expires
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DECLARATION OF SERVICE

On said day below I deposited in the U. S. Mail a true and accurate
copy of the Opening Brief of Appellant, in Court of Appeals Cause No.

37451-0-11, to the following:

Steven G. Leatham
Heurlin, Potter, Jahn, Leatham, Holtmann & Stoker, PS

PO Box 611
Vancouver, WA 98663

James J. Holland @ o
James I. Holland <= 8 o
Hall & Holland - = g
1109 Broadway o @ 9 of
M TN = .
Vancouver, WA 98660 T = o =0
< e i’ e
4 e o= ZET
James T. McDermott h = = 2 %
Aaron D. Goldstein e v »
Ball Janik LLP S o w
101 SW Main Street, Suite 1100
Portland, OR 97204

Original sent same day by U.S mail for filing with:

Court of Appeals, Division II
Clerk’s Office

950 Broadway, Suite 300
Tacoma, WA 98402-4427

I declare under penalty of perjury under the laws of the State of
Washington and the United States that the foregoing is true and correct.

DATED: August 2 ,S"“\, 2008, at Tukwila, Washington.

N T 4 .
Michael B. King &

DECLARATION



