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A. ISSUES PERTAINING TO APPELLANT'S ASSIGNMENTS OF
ERROR.

1. Whether defendant’s absence from the proceedings on -
August 9, 2007, tolled or reset the time for trial so that the
defendant’s rights were not violated?

2. Whether the defendant’s failure to object during the setting
of a new trial date constituted a waiver of his right to object to the

time for trial so that his rights were not violated?

B. STATEMENT OF THE CASE.

1. Procedure

On April 4, 2007, the Pierce County Prosecutor’s Office charged
HENRY RAYMOND HEINIG, with one count of unlawful manufacturing
of a controlled substance (Count I), one count of unlawful possession of
psuedoephedrine and/or ephedrine with intent to manufacture
methamphetamine (Count II), and one count of unlawful possession of a
controlled substance (Count IIT). CP 1-2.

Trial, which was originally scheduled for May 23, 2007, was

continued, first to July 10, 2007, and then to August 9, 2007, for pre-trial
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preparation. CP 3, 4; RP (7/9/07) 4'. Prior to the August 9 trial date, the
defendant was sentenced on another cause number. RP (08-09-07) 6, In.
11-20. The court ordered him to be transported to DOC to serve his
sentence, notwithstanding his pending trial date in this case. RP (08-09-
07) 6-7.

On the August 9, 2007, trial date, defendant was being held in
DOC custody, and therefore failed to appear for his scheduled trial date in
this matter. The court issued a bench warrant for failure to appear and
later a transport order was is_sued to DOC. CP 56; RP (8/9/07) 7.

The defendant returned to Pierce County from the Department of
Corrections on August 28, 2007, and the court set a trial date of October
10, 2007. Nothiﬁg in the record shows that the defendant objected to the
setting of the trial date.

On October 10, 2007, the case was continued because of attorney
conflicts, and the defendant, present in the court, objected to the
continuance arguing his speedy trial rights were being violated. CP 5; RP
(10/10/07) 5. The case was continued again while defendant remained in
jail on November 29, 2007, until December 3, 2007, due to no courtrooms

being available. CP 6.

' The Verbatim Report of Proceedings is contained in 13 volumes, none of which are
paginated consecutively. Citations to the pages of the record will be proceeded by
“RP([date of proceeding]).” i.e., “"RP(7/9/07) 17 refers to the first page of the
proceedings of July 9, 2007.
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The case ultimately proceeded to trial on January 2, 2008. RP
(01/2/08) 6. After a bench trial, the court found defendant guilty on all
three counts. CP 36-48; RP (01/08/08) 370-71.

The court sentenced defendant to 120 months with credit for 200
days served. CP 36-48; RP (3/14/08) 24, 29. Defendant filed a timely
notice of appeal. CP 32.

2. Facts

Because the defendant’s only challenge is to a time for trial
violation, the underlying facts of the case are irrelevant to this appeal.
Any additional relevant factual details will be incorporated into the body
of the argument along with citations to the record.

C. ARGUMENT.

1. DEFENDANT’S ABSENCE FROM THE PROCEEDINGS
ON AUGUST 9, 2007, IS CONTROLLED BY CrR
3.3(e)(6) WHEREBY THE TIME FOR TRIAL TOLLS
AND NO VIOLATION OF DEFENDANT’S TIME FOR
TRIAL OCCURRED.

Under CrR 3.3(b)(1)(i), a defendant held in jail pending trial

should be brought to trial within 60 days of arraignment. If the defendant
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is not brought to trial within the time limit determined under this rule, the
charge should be dismissed with prejudice. CrR 3.3(h).?

Upon occurrence of any of eight specified events, the time for trial
resets to zero. CrR 3.3(c)(2). One of the events is if the defendant fails to
appear at any proceeding where his presence is required. CrR
3.3(c)(2)(i1). “Failure to appear” applies to a defendant who is not in
attendance at a proceeding in an effort to thwart the government’s attempt
to provide him a constitutionally guaranteed right to speedy trial. State v.
George, 160 Wn.2d 727, 739, 158, P.3d 1169 (2007).

Because the case in George arose in a court of limited jurisdiction,
the court in George considered time for trial under CrRLJ 3.3. However,
CrRLJ 3.3 is substantially similar to CrR 3.3 which applies here. See,
Washington Practice, Vol. 4A, Rule Practice p. 230 (Author’s Comments
to the 2003 Amendment) Thompson/West, c. 2008.

Certain situations constitute excluded periods that toll the time for
trial. CrR 3.3(e)(1)-(9). These situations extend, rather than reset, the
time for trial. /d. CrR 3.3(e)(6) governs absences resulting from a
defendant’s incarceration outside the county or in federal custody.

George, at 739.

2 CrR 3.3, the time for trial rule, underwent comprehensive revision in 2003.
Accordingly, it is questionable whether any of the cases interpreting the pre-2003 version
of the rule remain applicable. See, Washington Practice, Vol. 4A, Rule Practice p. 232
(Author’s note) Thompson/West, ¢. 2008.
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The time for trial tolls while defendant is in another county’s custody.
George, at 737.

On August 9, 2007, defendant did not show up for his trial date.
RP (8/9/2007) 5. He was being held by the Department of
Corrections(DOC) after being sentenced in Pierce County on unrelated
charges. RP (8/9/2007) 5. He was transferred pursuant to the order of the
sentencing court. A defendant’s absence resulting from his incarceration
outside the county jail is addressed by CrR 3.3(e)(6). George, at 739. As
~ such, defendant’s time for trial was tolled during this period and his
speedy trial rights were not violated.

Defendant’s argument that his time for trial rights were violated is
flawed. Defendant relies on CrR 3.3(c)(2)(ii) and argues that his failure to
appear was the fault of the State, and therefore should not have reset the
time for trial. But, as the court in George recognized, “reliance on CrRLJ
3.3(c)(2)(i1) (failure to appear) to reset the time for trial [is] error because !
that provision does not apply when a defendant is incarcerated on
unrelated charges.” George, at 739. Rather, as in George, CrR 3.3(e)(2)
controls. As such, defendaﬁt’s argument that the time for trial should not
reset to zero is moot since the time for trial actually tolled during that

time.
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a. Heinig’s Time For Trial Deadline Based Upon An
Excluded Period Analysis.

On July 9, 2007, the court approved an agreed motion (however,
defendant refused to sign the order) for a continuance of the trial date
because defense counsel! needed more time to investigate legal motions.
CP 4. Tral was continued to August 9, 2007, which resulted in a time for
trial expiration date of September 8, 2007. CP 4. This is because any
excluded period under CrR 3.3(e) (including a continuance), falls under
CrR 3.3(b)(5), which establishes that the time for trial shall not expire
earlier than 30 days after the end of the excluded period. Thus, the time
until the new trial date was an excluded period, and the time for trial
deadline extended to not less than 30 days after that, which is September
8. So prior to being transferred to DOC, Heinig’s time or trial deadline
was September 8, 2007.

'The defendant has failed to show as part of the record when he was
removed from the Pierce County jail and sent to the Department of
Corrections to serve his sentence. However, based upon external records
that are nét part of the record in this case, the State concedes that
defendant was transported out of the Pierce County jail and transferred to
DOC on July 7, 2007. Therefore, under CrR 3.3(e)(6), and based upon
this concession, the defendant’s time for trial deadline was tolled from

July 7, 2007, until August 28, 2007, or 55 days.
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~ Since at the time he was transported out of the jail to DOC,
defendant’s time for trial deadline was September 8, 2007, the 55 day
excluded period is added to the prior September 8, 2007, time for trial
deadline. Thus, on defendant’s August 28, 2007, reappearance in court,
adjusting for the excluded time, defendant’s time for trial deadline was
extended to November 2, 2007.

When defendant reappeared on August 28, 2007, the court
scheduled his trial date for October 10, 2007. Accordingly, under an
excluded time analysis, his time for trial deadline of November 2, 2007,
was not violated when, on August 28, 2007, the court re-scheduled his

trial date for October 10, 2007.

b. Heinig’s time for trial deadline based upon a
resetting of the trial date.

Even if the court holds that defendant’s failure to appear resets his
trial date, defendant’s time for trial did not expire. Once defendant
reappeared in court on August 28, 2007, defendant’s time for trial deadline
would have been sixty days later (per CrR 3.3(c)(2)(ii) and CrR 3.3(b)(1)).
Accordingly, his time for trial deadline would have been October 27,
2007.

Where defendant’s trial date was set for October 10, 2007, it did

not violate the time for trial deadline under a re-set trial date analysis.
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2. DEFENDANT’S FAILURE TO OBJECT TO THE
SETTING OF A NEW TRIAL DATE PRECLUDES HIM
FROM ARGUING HIS TIME FOR TRIAL RIGHTS
WERE VIOLATED.

Moreover, here the defendant failed to object to the setting of his
trial date and lost the right to argue that his time for trial rights were being
violated. The defendant has the burden of objecting to the setting of the
time for trial. CrR 3.3(d)(3) requires that a party who objects to the setting
of their trial date must, within ten days after notice is given, move that the
court set a trial within the time limit. A party who fails to do so,
regardless of the reason, loses their right to object that a trial commenced
on such a date is not within the time for trial limits. CrR 3.3(d)(3).
Defendant has failed to provide the record of proceedings from August 28,
2007, when the trial court set a new trial date of October 10, 2Q07. CP
80. The scheduling order shows defendant was present and signed the
order for a new trial date.

When the defendant appeared again in court oﬁ August 28, 2007, it
was prior to the September 8, 2007, time for trial deadline that had been
established before he was transferred to DOC. Because the defendant.
made no objection on August 28, 2007, to the setting of his trial date, and
failed within ten days to move that the court set a new trial date, defendant

has lost the right to argue that his time for trial rights were violated.
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D. CONCLUSION.,

The court should deny the appeal and affirm the lower court.
Heinig’s time for trial was never violated where the time for trial was
tolled in Heinig’s absence. Moreover, when Heinig appeared back in
court before his original time for trial had expired, and he failed to object

to the new setting of the time for trial, any objections were waived.
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APPENDIX “A”

QOutline of Continuance History




"2)ep e
uo pIesy aq pnod uonow uoissaiddns
P21 31e[ 3B} OS £0-£]-Z1 01 Passasal

fern “Ajarerpourut pay Suredy g'¢
"9sU9Jop Aq ssaxddns 01 uonjowr payyy
a1e] 01 pa1oa(qo SYelS “[eLY 107 PI[jRd

LO-F1-T1 JO Anug
[EWINO[ JO WMPURIOWSIA PUE £0-€0-C |
Jo Juowu3isseay] ase)) [PUILL) 998

pue [ 1do( 0} paudisse sem ase) |  ssaiddns o) uonow ajef pafiy aSUNS | 409 i LO-€1-T1 LO-€0-T1
SWeonmod 3[qefIeAt ON 9 V/IN L0-£0-C1 LO-6C-11
SISQBW I9Y}0 UO [BLI) UT
y10q 101n03so1d pue LauIone asusfa(] S S3X LO-62-11 LO-01-01
3uLreay JuBLIEM JE 18IS J)Bp
L0-8T-80 3O 19pIQ Buynpayog 9g | [1eA MU ‘DO Woy papodsuen Jacl | 408 ON L0-01-01 L0-82-80
Iayew "00) 92191
pajejaIun uo DO(J 18 PAIBIIIBIUI “Jo(] Teadde 03 payey Jo(q 1S ON ‘AR L0-60-80
"9SUaJap JO JIeyaq U0
143noiq Uono ‘pa102[qo ‘1op prosar
ou jnq — ugis 0} pasnyal se pajsi] Jod |4 é L0-60-80 £0-60-L0
( ) uonow aredard pue yoreasa:
0} W} PAP3dU [asuno)) ‘Jo( ‘senred
a1} Jo JuswadIde uodn panunuo)) € ON LO-01-L0 LO-L1-S0
"L0-p0-¥0 JO J9pIQ Burnpayog 29§ | [iuswmBredre je 3umas [l [BUIBLQ] | .61 ON 80-€¢-S0 LO-L0O-%0
, 01 | p10921/19pI0
SIUQUILIOY) 20UBNUNUOY) 10 UOSBIY | #dD | 10°[Q0 Jo@ | woD e Joare(q

(p1003Y 9y, O, SuoneI) YIAL ) AI0ISIH 90ULNUNUO)) JO SUINQ




's1aded s 31910 pareudisap A[feruswaiddns s juspuodsai jo Sunaquinu paredionue sajesipuy ,

"80-80-10 Pa1y Anug
[eUINOf JO WINPURICWSIA] PUR §0-Z0

-1 JO JUAUIUSISSBAY 3SB)) [BUIWILL) 338 «8L
-1 80-80-1
PIoY [e1 ‘rein Amf 01 Jy3ur saatem “Ja(] ‘C "da 01 pauBisse aseD) | 419 80-Z0-1
2orpnfaid 3o ytaBpYJe S3TY Jo | 466
g 1o 01 pauBIssy | 19 & 80-20-1 LO-1g-Cl
9[qB[IBAR SUIOOILINOD ON 8 & LO-1¢£-C1 L0-0C-C1
LO-61-T1 Jo Anug
[EWMO[ JO WNPUBIOWIW “OS[E 995
*0L
a8pnf Jurpisaig -19
"AI(] "W 0} paudIsseal ase) ‘L S9A LO-61-C1 LO-61-CI
LO¥1-C1
JO Anuy [BUINOf JO WINPURIOWS]A] 998
(80-€1-21
1dap mau Jo syusas Jo
01 Juawru1ssear 10 a3pn[ Juiprsarg ‘Tem jo y8usg | 499 PI0231 10§)
UOISIAL(] [BUIWILI) 0] PAILINGSI 358 | PajedIonue S1EpoWUIoNdL JOUUed 1dag -€9 i B LOPI-Z1




