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L. INTRODUCTION

This is a land use case brought pursuant to the Land Use Petition
Act ("LUPA"), ch. 36.70C RCW, involving Appellant Robert Bonneville's
("Bonneville" or "Appellant") appeal of the Pierce County Hearing
Examiner's decision revoking his Conditional Use Permit for violation of
several conditions of approval.

Pursuant to LUPA, this Court reviews the record made before the
original tribunal, in this case the Hearing Examiner. RCW 36.70C.120.
Appellant has the burden of proving that the Examiner's decision is not
based upon substantial evidence, is an erroneous interpretation or
application of the law, or is otherwise in error. RCW 36.70C.130(1). As
this brief will show, the Examiner's decision was correct and should
therefore be affirmed by this Court.

1L  ISSUES

The issues before this Court are:

1. Whether substantial evidence was presented to support the
Examiner's findings and conclusions that Appellant had violated several
conditions of approval of his land use permit.

2. Whether Appellant consented to entry of his home/business
in conjunction with the Examiner's condition regarding monitoring for

compliance with conditions of approval.



3. Whether the Hearing Examiner's rulings regarding recusal,
exclusion of evidence, and request for a continuance were an abuse of
discretion.

III. RESTATEMENT OF THE FACTS

A. The 2004 Conditional Use Permit.

In 1999 a complaint was filed with the Pierce County Planning and
Land Services Department ("Planning Department" or "PALS") regarding
a business being operated out of Appellant's house with 10-12 cars parked
there daily.! Appellant's house is located in a rural area of unincorporated
Gig Harbor and is zoned R10.

For the next several years the Planning Department struggled with
Appellant to have him either cease operating his business in a rural zone
or apply for and obtain the necessary land use permits.> To avoid the

consequences of orders to cease and desist, Appellant applied for a non-

' AR 41. "AR" refers to the Administrative Record made before the Hearing Examiner
in this case. The Administrative Record was filed with the Superior Court Clerk on
December 21, 2007, and transmitted to the Court of Appeals on or about April 17, 2008,
under separate cover. "TR" refers to the transcript of the hearings before the Examiner,
filed with the Court of Appeals on or about April 17, 2008 under separate cover. TR is
followed by the date of the hearing and applicable page and line numbers.

In 1999, the house apparently belonged to Wilhelm Ellwanger. Mr. Ellwanger
subsequently changed his name to Robert Bonneville, Appellant herein.
2 AR 40.
> AR4L.



conforming use permit in August 2001.* This permit was never granted
because Appellant could not prove nonconforming use rights.’

Finally, in 2003, Appellant filed an application for a Conditional
Use Permit which, if granted, would allow him to operate a limited
"Cottage Industry" business on-site.®

Appellant's application for a Conditional Use Permit (CUP) is
attached as Ex. A to this brief.” On page two of the application Appellant
describes his request:

Owner wishes to operate an appraisal business from his

home. It would involve 2 full time people, owner part time

and an additional secretary. There are no sales or traffic

involved. The appraisors [sic] drive to homes and look at

them. They measure the homes and prepare an appraisal

report. They use computers to research. We request the
County allow the appraisal business to operate.8

‘ AR4IL.

° AR 41. Specifically, Appellant could not prove that the business was legally
established prior to the adoption of the Gig Harbor Regulations in 1975.

¢ At the time PCC 18A.25.150 permitted Cottage Industries within the R10 zone
classification subject to obtaining a Conditional Use Permit (CUP). Copies of the Pierce
County Code sections referenced in this brief are included as Ex. E to the Brief of
Respondent Pierce County.

7 Appellant's application is at AR 348 - 361. Although Appellant submitted the
application as the owner of the property, the property was apparently owned by "The
Waldmeister LP."

® AR 349.



A floor plan was included as part of the application.” The floor
plan indicated that the business would be located on the ground floor in
specific areas which, according to Appellant's calculations, totaled 1473
square feet.'

Also included as part of the application was a Right of Entry
Agreement, signed by Appellant, which allowed Pierce County personnel

access to the subject property "for purposes of inspection during the

pendency of the described permit(s)/approval(s) . . . .""!

At the hearing before the Examiner on his application, Appellant
addressed the issue of "employees" and stated that the proposal would
allow four "employees," three of which were relatives.

MR. BONNEVILLE: . . . Three of the four are part-time
workers, young mothers with responsibilities to their own
families at their own homes. They work for the family in a
Cottage Industry setting because they have kids. And they
don't have time for full-time jobs, so they are not there full
time either. They are there part time when the family
allows them -- when they don't have soccer games, when
they don't have to pick up the kids from school, they're
there. But they are tallied by the county as full-time
employees and they probably will be so by me. That's --
that's something to be sorted out, I guess. But this is the
actual -- how it's working out. A lot of the people working
there are relatives, and a lot of them are young mothers.

° AR 359, included in Ex. A to this brief,
1" AR 355.
" AR 352, included in Ex. A to this brief.



THE HEARING EXAMINER: Again, just so I'm clear,
you say there's four employees now?

MR. BONNEVILLE: Actually -- actually, we have -- let
me just think out loud here. There's four now, yeah.'?

Appellant also addressed the issue regarding location of the 1500
square foot business area:

MR. BONNEVILLE: ... I -- the plan I submitted
calculated out to 1500 square feet. I didn't count the
kitchen. I can't count the entry, and I counted this area, this
area, and the cubicle area in here. And that totaled out to
1500 square feet. So I don't know how we're in violation.
However we're in violation. I'll be glad to scale down to
the 1500 square feet so that there's no questions about that.
You know, these 1500 square feet can be used. And we'll
demark them with tape on the floor or whatever it takes to
say, you know, we agree that outside of these things, there
will be no business and no computer stations or whatever it
takes."

As evidence of Appellant's consent to inspections of his property,
Appellant recommended that the County have access to his property to
ensure compliance with the permit conditions:

MR. BONNEVILLE: . . . And, again, the county's
welcome to come or a designated person from the county
is welcome to come there -- or is welcome to come there
any time, walk through the building, count computers,
count areas. We'll put a tape on the floor saying this is
computer -- this is the business space; this is -- this is
residence.'

2 AR 106 - 107. The transcript of the 2004 hearing before the Examiner is contained
within the AR at pp. 65 - 186.

" AR 109.

' AR 128.



Later, in cross-examination by Deputy Prosecutor Lori Kennedy, he was
asked:

The main concern is how the staff is gong to be able to be
sure, given your history on this, that you are complying
with conditions. And I guess I'm asking how the county

can be sure that you will comply with any conditions . . . ."”

In reply, Appellant stated:

If you come up with a schedule of inspections, be it routine
or random, I will -- I will meet that schedule at any time.'¢

The transcript then records the following dialogue:

MS. KENNEDY: So you would allow the staff on the
property --

MR. BONNEVILLE: Absolutely.

MS. KENNEDY: Any time they wanted to check it
out?

MR. BONNEVILLE: And if I'm not there personally that
particular day, if they show up unannounced, whatnot, in
order to fully, you know, be sure that -- that we're not
concealing anything, we can designate other people that
would give them permission.

MS. KENNEDY: And you'd be happy to tell the other
people that they can come and take a look?

MR. BONNEVILLE: And we can provide the list. You
know, say if I'm not there, check with this person, check
with that person, that kind of thing."’

5 AR 148, lines 22 - AR 149 at line 2.
16 AR 149, lines 5-8.
17" AR 149, lines 9-21.



Although the Hearing Examiner was doubtful about Appellant's
willingness to comply with the restrictions, he issued a decision approving
a Conditional Use Permit for a Cottage Industry on July 1, 2004."® The
permit was approved subject to a number of conditions.'® The conditions
which are relevant to the issues in this appeal are conditions 3, 10 and 11:

3. The applicant [Bonneville] must apply for permits
necessary within 60 days of the final decision of the
Hearing Examiner Decision for a Conditional Use Permit
(CUP) Cottage Industry II. Failure to obtain appropriate
permits to reach conformance with conditions and/or
regulations shall cause all approvals granted herein to
become automatically null and void.*

10. The proposed Cottage Industry II shall not exceed
1,500 square feet (including accessory buildings) and shall
be limited to the maximum of four non-residence
employees.?!

11. The applicant shall allow Pierce County Staff to monitor the
site to make sure that all conditions of approval are being adhered

'8 The Examiner stated in his decision: "An appraisal business within a Rural area would
be a preferred Cottage Industry IT use. This type of business would generally have a very
low impact on the surrounding neighborhood and, absent the limited increased traffic that
takes place, no one would even know that it was there. The concern is that the applicant
will not adhere to the conditions of approval stated in this decision. He has shown that he
does not follow directives. The condition of approval relating to allowing unfettered
access to the property by agency employees and the right to come straight to the
Examiner with permit revocation requests will insure that the conditions are followed."
AR 48, attached as Ex. B to this brief.

" AR 39 - 53.

 The permit applicable here was a building permit for conversion of a single family
residence to a building which would accommodate his business.

21 PCC 18A.35.060(D)(5) limits Cottage Industry II business to not more than four “)
non-residence employees and not more than 1500 square feet for the business. See Ex. E.



too [sic]. A right-of-entry agreement shall be signed by the

applicant allowing staff unlimited and unfettered access to the site

for inspection and monitoring purposes.?

It is undisputed that Appellant did not appeal the Hearing
Examiner's 2004 decision.

B. The 2007 Revocation Hearing and Decision.

After the Hearing Examiner's decision approving the CUP was
issued in 2004, Appellant applied for a building permit to convert the
house into a structure suitable for both his residence and his business.”
Although he filed his building permit application on August 31, 2004, he
never followed through and never obtained the building permit. The
record shows that he failed to provide information requested by the Health
Department, and that his application expired in August of 2005.%

It is uncontested that Appellant never obtained the necessary
building permit as required by Condition No. 3.

Appellant also signed another Right of Entry Agreement wherein
he agreed to allow Pierce County personnel access to his property.>

Between the time Appellant obtained the conditional use permit

(July 1, 2004) and the date the Planning Department filed for revocation of

22 AR 49 - 50.
3 AR 223 -227.
24 AR 23.

2 AR 62 - 63, also included as Ex. C.



the permit (February 14, 2007), County Planning Department staff made
two site visits to verify compliance with the conditions of approval.26
Despite his prior testimony and agreements, each time Appellant initially
refused access and became argumentative.”’ Planner Marcia Greeson
testified that after a period of delay, Appellant would ask staff to come
inside.?®

During the times staff did enter the building they observed areas
other than the designated 1500 square feet being used for his business and
observed more individuals working there than allowed.” Planner Marcia
Greeson testified that when she conducted her May 12, 2005, site visit, she
believed that there was more square footage being utilized for the business
than what showed on the floor plan.*

Then what really kind of caught my attention was when I

left and I saw what appeared to be someone working

upstairs, and employees standing outside or people standing

outside. Again, it was one of those things that maybe it

was just family, friends, and I'll just come back and check it
out again.’!

% AR 24. Site visits occurred on May 12, 2005, and November 22, 2006. After the
revocation request was filed and before the hearing occurred, Planning staff attempted a
third site visit on or about March 1, 2007.

27 AR 4-5.

2 TR 4/13/07 p. 17, lines 1-2.

» TR 4/13/07 p. 17, lines 2-7, and AR 24.

3% TR 6/14/07, p. 28, lines 16-21.

*' TR 6/14/07, p. 28, line 22 - p. 29, line 2.



On her next visit (November 22, 2006) Ms. Greeson requested a
police escort because she had received a report about people hiding under
desks during her first site visit and was afraid for her safety.*> Although
Appellant initially asked her to leave, he later allowed her in, along with
Code Enforcement Officer Mark Luppino and a Sheriff's Deputy. While
inside, Ms. Greeson observed 15 workstations and approximately 7-12
people.®® She further observed two people working out of what was
previously a storage area.* From her observations she concluded that
more area was being used for the business than was allowed by the
Examiner.*

Ms. Greeson, Mr. Luppino, and a Sheriff's Deputy attempted a
third site visit on March 1, 2007, but Appellant refused to let them
inside.*

Meanwhile, neighbors continued to complain about the situation at

Appellant's property.®” Planner Marcia Greeson testified that she had

received calls from five different people about the business.®

32 TR 6/14/07, p. 40, lines 12 - 21, and p. 43, line 23 - p. 44, line 1.
3 TR 4/13/07, p. 137, line 3, and AR 24.

** TR 4/13/07, p. 137, lines 8-11.

35 TR 6/14/07, p. 46, lines 17 - 25.

6 TR 6/14/07, p. 91, lines 1-11.

3 TR 6/14/07, p. 25, lines 8 - 11.

*® TR 6/14/07, p. 25, lines 8 - 11.

.10 -



In accordance with the Pierce County Code, the Planning
Department filed for revocation of the Conditional Use Permit on
February 14, 2007.% A hearing before the Hearing Examiner on the
Planning Department's application was scheduled for March 28, 2007.%
Shortly before the hearing Appellant sought to derail the hearing by filing
a motion for a stay in a superior court civil case he filed against the
County in late 2006.*' The stay was denied by J udge Worswick, and the
hearing began on April 13, 2007.* |

At the hearing Appellant testified that he met condition 3 because
he applied for a building permit. The fact that he didn't follow through
and obtain the necessary building permit was not his problem:

MR. BONNEVILLE: Argument No. 3, again, about the

Health Department. I did all that I was required to do

under Condition 3. It says make application. It does not

say I have to get it approved, only that I make application.

PCC 18.100 says PALS has 120 days to rule on the

application.

The fact that PALS did not act out on the application is not
my fault . . .*?

* AR 27 - 30.

40 AR 33.

#!See Pierce County Cause No. 06-2-14268-9, which was dismissed in September, 2007.
“2° AR 340 - 341.

“ TR 4/13/07, p. 18, line 16 - 23.

-11 -



On cross-examination Appellant admitted that although he had
obtained building permits "many times" in the past, he failed to obtain the
necessary building permit in this case.** The transcript of the hearing
clearly shows how Appellant attempted to frustrate the Examiner and
avoid answering questions. Four times the Examiner asked the Appellant
whether he obtained the building permit and four times Appellant
attempted to dodge the question with answers such as "Did I get a piece of
paper that says 'you have a permit'? No," and "I don't know if I got a
certificate. It wouldn't have made any difference to me. The deadline was
get all your stuff in that's required for the County."*

At the hearing Appellant was equally uncooperative regarding the
1500 square foot limitation on that portion of his house which could be
used for the business. First, Appellant argued that the floor plan attached
to his application was not what was ultimately approved by the County.*®

Then he argued that the floor plan he presented at the 2004 hearing was

not what was approved.*” Appellant also tried to argue that Planning

“ TR 4/13/07, pp 55 - 60.

> TR 4/13/07, p. 58, lines 20-21, and p. 59, lines 11-14.
6 TR 4/13/07, p. 69. lines 15 - 24.

47 TR 4/13/07, p. 70, lines 9-15.

212 -



Department staff approved a separate drawing showing the business area;
however, he was unable to provide an approved drawing.*®
When asked to highlight the area approved for his business use,

"¥and that he was

Appellant stated that was "entirely inappropriate
entitled to "a floating 1500 square foot area" anywhere in the house.® He
further testified that he could have a floating business area even though he
never requested it in his application, never mentioned it to County
Planning staff, and never brought it up before the Examiner at the 2004
hearing.”!

Appellant's approach to the other alleged violations was similar.
With respect to the allegations regarding the number of employees
allowed, Appellant argued that these individuals were independent
confractors as opposed to employees, therefore they didn't count.>

After a day-long hearing on April 13, 2007, the Hearing Examiner

continued the matter until June 14, 2007.>* On June 8, 2007, Appellant

unsuccessfully tried again to stop the hearing by filing another motion in

“ TR 4/13/07, p. 68, line 25 - p. 69, line 7.
> TR 4/13/07, p. 72, lines 3-4.

50 TR 4/13/07, p. 84, lines 8 - 25.

' TR 4/13/07, p.85, lines 1 - 25.

52 AR 245, lines 16 - 19.

3 TR 4/13/07, p. 140, lines 1 - 17.

-13 -



the civil case.”* The Hearing Examiner again took testimony for one-half
day.

On September 5, 2007, the Hearing Examiner issued a decision
revoking Appellant's Conditional Use Permit.>® In addition to finding
Appellant not credible, the Examiner found that the Planning Department
had met its burden of proving that Appellant had violated conditions 3
(obtain necessary building permit), 10 (limit business to not more than
1500 square feet and four non-residence employees), and 11 (allow
County staff to monitor the site for compliance with conditions of
approval).5 6

Thereafter, Appellant filed a land use petition action. The matter
was heard by the Honorable Sergio Armijo on February 26 and March 3,
2008, and an order dismissing the land use petition was entered on
March 3, 2008.%7 Thereafter, Appellant appealed to the Court of

Appeals.58

% AR 630 - 631.

55 AR 1 - 16, attached as Ex. D to this brief.
% AR 13 - 14,

57 CP 34 - 35.

8 CP 36 - 39.

-14 -



IV. LEGAL ARGUMENT

A. Standard of Review in LUPA Cases.

With few exceptions, LUPA is the exclusive means for judicial
review of land use decisions. RCW 36.70C.030; Twin Bridge Marine
Park, LLC v. Dep't of Ecology, 162 Wn.2d 825, 854, 175 P.3d 1050
(2008); Milestone Homes Inc, v. City of Bonney Lake, _ Wn. App. __,
__P3d___ (June 17, 2008, COA # 36441-7). Under LUPA, appellate
courts review the land use decision on the basis of the administrative
record, not the superior court's record or decision. Pavlina v. City of
Vancouver, 122 Wn. App. 520, 525, 94 P.3d 366 (2004). A reviewing
court may reverse a land use decision if the Appellant meets his burden of
proving that one of the statutory criteria is met:

(1) The superior court, acting without a jury, shall review

the record and such supplemental evidence as is permitted

under RCW 36.70C.120. The court may grant relief only if

the party seeking relief has carried the burden of

establishing that one of the standards set forth in (a)

through (f) of this subsection has been met. The standards

are:

(a) The body or officer that made the land use
decision engaged in unlawful procedure or failed to
follow a prescribed process, unless the error was
harmless;

(b) The land use decision is an erroneous
interpretation of the law, after allowing for such

deference as is due the construction of a law by a
local jurisdiction with expertise;

-15-



(c) The land use decision is not supported by
evidence that is substantial when viewed in light of
the whole record before the court;

(d) The land use decision is a clearly erroneous
application of the law to the facts;

(e) The land use decision is outside the authority or
jurisdiction of the body or officer making the
decision; or

(f) The land use decision violates the constitutional
rights of the party seeking relief.

RCW 36.70C.130(1).

On appeal of an administrative decision, courts review the record
made before the original tribunal, including the tribunal's findings of fact
and conclusions of law. N. Pac. Union Conference Ass'n of Seventh Day
Adventists v. Clark County, 118 Wn. App. 22, 28, 74 P.3d 140 (2003).
RCW 36.70C.130(1) "reflects a clear legislative intention that this court
give substantial deference to both legal and factual determinations of local
jurisdictions with expertise in land use regulation." Timberlake Christian
Fellowship v. King County, 114 Wn. App. 174, 180, 61 P.3d 332 (2002),
review denied, sub nom.,; Citizens for a Responsible Rural Area Dev. v.
King County, 149 Wn.2d 1013, 69 P.3d 874 (2003).

Whether a land use decision is an erroneous application of the law
is a legal question courts review de novo. Medina v. T-Mobile USA, Inc.,

123 Wn. App. 19, 95 P.3d 377 (2004). A decision is clearly erroneous |

-16 -



only when the court is left with the definite and firm conviction that a
mistake has been made. Boehm v. City of Vancouver, 111 Wn. App. 711,
716, 47 P.3d 137 (2002).

Reviewing courts view the evidence and any reasonable inferences
in the light most favorable to the party that prevailed in the highest forum
exercising fact-finding authority. Davidson v. Kitsap County, 86 Wn.
App. 673, 680, 937 P.2d 1309 (1997). Substantial evidence is evidence of
a sufficient quantity to persuade a fair-minded person of the truth or
correctness of the order. Medina v. T-Mobile USA, Inc., 123 Wn. App. 19,
95 P.3d 377 (2004), citing Benchmark Land Co. v. City of Battleground,
146 Wn.2d 685, 694, 49 P.3d 860 (2002).

B. Substantial Evidence Supports the Examiner's Findings

and Conclusions Regarding the Violations of Conditions
3,10, and 11.%

Appellant argues that the Examiner lacked sufficient evidence to

support his findings regarding the violations of the conditions limiting the

square footage of the business, number of employees, and the lack of a

building permit.*

%% At the hearing before the Examiner the Planning Department admitted that there was
insufficient evidence to support a finding that Appellant violated Condition No. 7 which
required that Bonneville reside on the site. The Examiner agreed and found that
Appellant complied with Condition No. 7. AR 13.

% See Appellant's Opening Brief at pp. 9-12 and 29.

217 -



Appellant also argues that the Hearing Examiner found that
Bonneville did not reside on-site.’ Appellant misreads the Examiner's
decision in which the Examiner found that "[t]he preponderance of the
evidence did not show that Mr. Bonneville has not lived on the property,
and thus he complied with Condition 7."%

1. Substantial Evidence Supports the Examiner's
Finding That Appellant Violated Condition 3 By
Failing to Obtain a Building Permit.

Appellant's sole argument on this issue is that he only needed to
apply for a building permit; he didn't actually need to obtain the building
permit.® Appellant's argument ignores that portion of Condition 3 which
states that "[f]ailure to obtain appropriate permits to reach conformance
with conditions and/or regulations shall cause all approvals granted herein
to become automatically null and void." The undisputed evidence was
that Bonneville failed to obtain the necessary building permit.** The

Examiner therefore correctly found that Bonneville failed to comply with

Condition 3.

8! See Appellant's Opening Brief at pp. 11 - 12.

%2 AR 13, Item B.

 Brief of Appellant Bonneville, pp. 26 - 27.

% Appellant's reference to AR 55 is misleading as the 2004 Memorandum of Agreement
states on its face that it involves the Hearing Examiner's approval of Conditional Use
Permit 20-03("CP 20-03") involving the cottage industry, not the building permit.
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Moreover, evidence was presented as to why the building permit
had not been issued. Planner Marcia Greeson testified that Appellant's
building permit application expired because he failed to address the Health‘
Department's concerns.®’

2. Substantial Evidence Supports the Examiner's
Finding That Appellant Violated Condition 10
By Exceeding the Limitations on Business
Square Footage and Number of Employees.

As set forth above, Planner Marcia Greeson testified that based
upon her site visits, she calculated that Appellant exceeded the 1500
square foot limitation for operation of his business.®® Appellant's
argument in response to the evidence was that he was entitled to conduct
his business anywhere he desired in the house, as long as the total business
square footage did not exceed 1500 square feet at any one time.®’

The Examiner disagreed with Appellant's argument that he was
entitled to a "floating 1500 square foot" business area. The Examiner's
decision is correct, particularly in light of the fact that Appellant specified

the location of the business in floor plans that were part of his application

and part of the presentation to the Examiner in 2004.

8 TR 4/13/07, 14:15 - 24, located at AR 406.
% TR 6/14/07, 28:16 - 28.
7 TR 4/13/07, 84:8 - 25.
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Similarly, Appellant's attempt to sidestep the limitation on the
number of employees by characterizing those working for him as
independent contractors lacks merit. As the Examiner stated in his
decision, his intent was to only allow four non-residential workers on the
property.®® The Examiner correctly found that Appellant violated this
condition based upon Ms. Greeson's observations and Appellant's
response. As the Examiner stated:

Therefore, a preponderance of the evidence shows that the

applicant violated Condition 10 both by having more than

four employees and exceeding the square footage

limitation.%

3. Substantial Evidence Supports the Examiner's
Finding That Appellant Violated Condition 11
By Not Allowing Pierce County Staff To Monitor
the Site For Compliance With the Conditions of
Approval.

Although the Examiner's 2004 decision became final and binding
when Appellant failed to appeal, he now argues that the condition
regarding monitoring the site for compliance with conditions of approval

somehow violates his constitutional rights.”® Pursuant to RCW

36.70C.040 Bonneville had twenty-one days to appeal the Examiner's

% AR 13, FOF 7C.
% AR 14.
70 Appellant's Opening Brief, pp. 2 - 9.
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2004 decision.”' His failure to do so bars him from now challenging these
conditions.

Furthermore, Appellant's arguments ignore the fact that he signed
two (2) Right of Entry Agreements wherein he agreed to allow Pierce
County personnel to access his property for inspection during the
pendency of his permit application and approval.”

The first time Appellant submitted a Right of Entry Agreement
authorizing access to his property was in February 2004, around the time
he applied for a Conditional Use Permit.”> His signature was notarized by
his attorney, Frederick Hetter, and purported to be his "free and voluntary
act for the uses and purposes mentioned in the instrument." The second
Right of Entry Agreement was notarized on August 31, 2004, soon after
the Examiner's decision approving his request for a Conditional Use
Permit.

In addition to the signed agreements authorizing access to his

property in conjunction with his land use permit, Appellant personally

"' RCW 36.70C.040 provides in pertinent part: (2) A land use petition is barred, and the
court may not grant review, unless the petition is timely filed with the court and timely
served on the following persons who shall be parties to the review of the land use
petition: . . . (3) The petition is timely if it is filed and served on all parties listed in
subsection (2) of this section within twenty-one days of the issuance of the land use
decision.

2 AR 352-353 and 62- 63.

7 AR 352-353.
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agreed to allow Pierce County personnel to enter his house when the
inspections were conducted. Planner Marcia Greeson testified that at the
time of the first inspection Appellant came out with two people and asked
her to leave.” Then he invited them in.”®

At the time of the second inspection, Ms. Greeson testified that she
went up to the door and asked to be let in.”® "You [Bonneville] came out,
told me that I had no right to come in, it was unconstitutional.”” When
Ms. Greeson and those with her attempted to leave, Appellant changed his
mind, asked them to come in, and then gave them a "tour" of the house.”®

On the attempted third inspection Appellant came to the door, shut
the door behind him, came out on the porch and talked with Code
Enforcement Officer Mark Luppino.” Appellant refused to allow them to
inspect the business and they left.

Appellant did not dispute the testimony of the Pierce County
personnel who were present. His argument then, and now, was that he

should not have been required to allow them to inspect the business for

™ TR 4/13/07, p. 132, line 19.

™ TR 4/13/07, p. 132, lines 20 - 21.

6 TR 6/14/07, p. 43, lines 17-19.

7 TR 6/14/07, p. 40, lines 19-20.

78 TR 6/14/07, p. 89, lines 12 - 18.

™ TR 6/14/07, testimony of PCSD Deputy Dan Wulick, p. 90, lines 15-25, and p. 91,
lines 1-4.
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compliance with the limitations set forth in the Examiner's decision.
Appellant's argument lacks merit in that he (1) agreed in writing to allow
Pierce County personnel to inspect his property for compliance, (2) orally
agreed at the time of two inspections to let them inside to inspect the
premises, and (3) failed to appeal the Examiner's 2004 decision which
contained the condition regarding access.

4. Appellant Consented to Entry of the Premises;
Therefore Entry Was Lawful.

Appellant primarily complains about unconstitutional searches and
unconstitutional conditions of the permit. His claims are wholly without
merit. Indeed, Appellant consented to and even invited these searches.

Both the United States and Washington Constitutions protect a
citizen's privacy interests. U.S. Const. amend. 4; Wash. Const. art.1, § 7.
It is well-settled in Washington, however, that a warrantless search is
constitutional when valid consent is granted. State v. Reichenbach, 153
Wn.2d 126, 131, 101 P.3d 80 (2004). The requirements for consent are
less stringent in the administrative context and whether consent to search
is voluntary is determined from the totality of the circumstances.

Cranwell v. Mesec, 77 Wn. App. 90, 102, 890 P.2d 491 (1995).
Here, there is no dispute that Appellant consented to these searches

— he did so (1) orally in the 2004 hearing; (2) by failing to appeal the
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condition regarding "unfettered access" in the Hearing Examiner's 2004
decision; (3) by submitting a Right of Entry Agreement with his permit
application; (4) by signing and submitting a consent form prepared by the
County allowing the searches; and (5) by inviting County employees
inside at the time of the site inspections. Appellant now tries to avoid
these facts by alleging that his consent was involuntary and coerced. The
facts in the record do not support this claim.

First, Appellant's oral consent made while under oath during the
May 13, 2004, hearing was voluntarily and intelligently made. Indeed, it
was Appellant who initially suggested that enforcement of the terms of the
Conditional Use Permit be enforced through inspection of his property by
a designated person from the County. Furthermore, Appellant stated on
his own accord that he was willing to allow a County employee to inspect
his property at any time. Appellant came to the hearing voluntarily, and at
no time during the hearing was he subjected to physical or verbal threats.
There is no merit to his claim of coercion.

Next, Appellant's actions after the Hearing Examiner's 2004
decision show that he voluntarily agreed to abide by the conditions of the
permit. The Hearing Examiner's approval of the permit is explicitly

conditioned on on-going access to Appellant's property. Appellant knew
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about the Hearing Examiner's decision, failed to appeal it, and continued
operating his business after the decision was rendered.

Moreover, Appellant voluntarily signed a Right of Entry
Agreement explicitly granting Pierce County personnel access to the
property for purposés of inspection.’* The agreement was also notarized
by his attorney, Fred Hetter. By notarizing the agreement, Appellant's
own attorney attested that Appellant acknowledged that the agreement was
signed freely and voluntarily.

Finally, the circumstances surrounding Appellant's oral consent at
the scene show that his consent was voluntary. Planner\Marcia Greeson
and others entered the property and asked Appellant for his consent to
allow the inspection.?’ Appellant initially refused to allow them on the
property, and they started to leave. Appellant then invited them into his
home and gave them a tour of his residence.

In sum, on several occasions Appellant gave his consent for Pierce
County personnel to search his property for the purposes of ensuring that
he was not in violation of the terms of the Conditional Use Permit. On

each occasion his consent was freely and intelligently given. Given these

80 AR 352 - 353.
81 TR 4/13/07, 16:23 - 17:2.
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undisputed facts, Appellant's claim of unconstitutional and illegal searches
is without merit.

C. The Examiner's Rulings Regarding Recusal,
Continuance, and Exclusion of Evidence Were Proper.

Before the revocation hearing Appellant filed a 58-page brief
requesting a stay, a continuance, recusal of the Examiner, suppression of
evidence and testimony, and dismissal of the request for revocation.®> At
about the same time Appellant filed a motion to stay the proceedings in a
superior court action he had against the County. After a hearing Judge
Lisa Worswick denied Appellant's motion on the morning of April 13,
2007, and the hearing before the Examiner commenced that same
afternoon.®

Appellant argues that the Examiner abused his discretion by not
granting his motion for stay.®* His argument is simply that the County
failed to file a written response to his motion. Appellant fails to point out
that the County argued orally against his motion to continue at the hearing

before the Examiner.*’

82 AR 228 - 285.

8 AR 340 - 341.

8 Appellant's Opening Brief, p. 7.
8 TR 4/13/07, 11:19 - 12:2.
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In addition, there is no requirement that the County file a written
response to a motion to be heard by the Examiner. Second, the Examiner's
decision can hardly be said to be an abuse of discretion when the same or
similar motion was denied by Judge Worswick. Appellant's argument
lacks merit and should be summarily denied.

Furthermore, Appellant's argument that the Examiner should have
recused himself is without merit. Appellant ignores the fact that the
Examiner approved his conditional use permit in 2004. If, as Appellant
now argues, the Examiner exhibited an "appearance of unfair
predisposition" toward Appellant at the time his permit was approved,?¢
why did Appellant accept the Examiner's 2004 decision without
challenge? This argument was nothing more than another attempt by

Appellant to forestall a hearing on the revocation issues.

Lastly, Appellant states that it was an abuse of discretion for the
Examiner not to have granted his motion to exclude evidence.®” Yet
Appellant fails to state what evidence should have been excluded and why,

other than to state that the Examiner should have considered and decided

% Appellant's Opening Brief, p. 7.
87 Appellant's Opening Brief, p. 7.
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Appellant's constitutional arguments, and that "all evidence and testimony
are properly struck as fruit of the poisonous tree."®

It is well-settled that the Hearing Examiner acts in a quasi-judicial
capacity on behalf of the County's legislative body (County Council) and
does not have authority to decide constitutional arguments. See Exendine
v. City of Sammamish, 127 Wn. App. 574, 586-587 (2005).¥ The

Examiner properly denied Appellant's motions.

D. Respondent Is Entitled to Reasonable Attorney's Fees
Under RCW 4.84.370.

RCW 4.84.370(1) provides that in land use matters the prevailing
party is entitled to reasonable attorneys' fees and costs at the appellate
court level. In addition, subsection (2) provides that the county is the
prevailing party where the county's decision is upheld at superior court
and on appeal. RCW 4.84.370(2).

In the present case, the County's (Hearing Examiner's) decision
revoking Appellant's conditional use permit was upheld by the Superior

Court. Furthermore, the Superior Court's order included a determination

8 Appellant's Opening Brief, p. 9 - 10.

8 See also Skagit Surveyors & Eng'rs, LLC v. Friends of Skagit County, 135 Wn.2d 542,
558, 958 P.2d 962 (1998); Chaussee v. Snohomish County Council, 38 Wn. App. 630,
636, 689 P.2d 1084 (1984); and Woodinville Water Dist. v. King County, 105 Wn. App.
897, 906 (Wash. Ct. App. 2001).
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that the County was the prevailing party.”® Pierce County is therefore
entitled to reasonable attorneys' fees and costs if the Hearing Examiner's
decision is upheld by this Court.

V. CONCLUSION

Appellant has not met his burden of proving that the Hearing
Examiner's decision should be reversed pursuant to any of the grounds set
forth in RCW 36.70C.130(1). The challenged findings were supported by
substantial evidence. The Hearing Examiner correctly interpreted and
applied the law.

Appellant consented to entry of his home before the permit was
approved, after the permit was approved, and orally at each visit. He
cannot now challenge the Examiner's condition regarding access in the
2004 decision as the time has long since passed to appeal it.

Respondent Pierce County respectfully requests that this appeal be
denied, that the Examiner's decision be affirmed, and that the County be
awarded costs and reasonable attorney's fees pursuant to RCW 4.84.370.
11117
111177

I

% CP 35.
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Pierce County respectfully requests that this Court uphold the
decision of the Examiner revoking Appellant's Conditional Use Permit for
violation of conditions.

DATED thi&»%lay of June, 2008.

GERALD A. HORNE

Prosecuting Attorney

2 /"
By )/ 39t v s

JILL GUERNSEY, WSBA#9443
Deputy Prosecuting Attorney

PH: (253)798-7742

Attorneys for Pierce County
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CERTIFICATE OF SERVICE

I, Christina M. Smith, declare that I am over the age of 18 years,
not a party to this action, and competent to be a witness herein. As a legal
assistant in the Office of the Pierce County Prosecuting Attorney, I sent a
true and correct copy of the Brief of Respondent Pierce County today by
delivering the same to ABC Legal Messengers, Inc., with appropriate
instruction to forward the same to the attorney for Plaintiff as follows:

Joseph P. Tall

Sorrel & Tall, Inc., PS, P.C.

2611 NE 113th Street, Suite 300

Seattle, WA 98125-6700

I certify under penalty of perjury under the laws of the State of
Washington, that the foregoing is true and correct.

DATED at Tacoma, Pierce County, Washington, thise_?_éﬁ day of

CHRISTINA M. SMITH

June, 2008.
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EXHIBIT A



Hearing Examiner
PIERCE COUNTY PLANNING AND LAND SERVICES DerarTMENTCaSe No.

MASTER APPLICATION Exhibit No: 5

Check all Applicarions for which you are applying.

__ Administrative Use Permit __ Preliminary Ptat

__Administrative Design Review __ Preliminary Plat Major Amendment
__ Amendment to Short Plat/Large Lot __ Reasonable Use Exception
__ Boundary Line Adjustment* . __SEPA
8inding Sits Plan o Short Plat/Large,Lot
__Commercial Building Permit PLANNING & LAN?'. __ Site Development Permit
A Conditional Use Permit MAR 0 32004 __ Site Development Variance (storm water)
__Final Plat / __ Site Plan Review
__ Fish and Wildlife Variance i@ae COuRY _X Variance
__Forest Practice —_ Wetland Study Review
__ Formal Plat Alteration __ Wetland Variance
___ Minor Amendment of __ Zone Change (Within a Community Plan Area Only)

—_ Nonconforming Use Permit
__ Plannad Development District
*Submit one copy of completed master application for each parcel.

APPLICATION DATA

If an amendment, relate to application # P.CDE #
RosecTNAME:_APPRISA(L SERVIcES n W/ FLIvEY LLe ges Pernce,
. owner. £LOBERT Rap/w=vic L E Phone:(zgs) S 7-36/¢

Address: gf‘:’fZ 9 / 4 Ci = ST /I/ n’
City/State: C’ {S / 7/ Av /Dc—v,, L K Zip: <& g/gzg

owner_ RIBERT  PONpe Ul Le e Phone: (25) 5 7-34)
Address: 8 8 ZC’ /47/ ? = ST /VW

cveme G HARBOR WA 5, 9329

Applicant if not Owner: ___ v /A : _ » Phone:
Name of Agent Phone:
Addrass:

. ty/state: Zip:

Pierce County Develocment Centar. 2401 South 35" Street. Tacoma. WA 53405

Hours: M, T Th. F 830 AM0430p.m & W 800 am. to 4:30 .M. www.piercrcounivwa, ora/oals l ‘%

Revised 11/6/03



- DETAILED DESCRIPTION OF REQUEST: (please sitach additional sheeis if neetied)

CWTET. WIS HES 7C CPERATE ANV ATIRPISRL BiSI)VESS ARG H S
Hemz, J7 wecen jAVELUE Z [Fuil TImMeE PECPLE, Divh E7% FAAT
e And An /%L')l"IT'fdrb‘ﬁ*L SECIZETHFR Y, JHERSE PRE NS ALES

CRE TREFFAIC WWiLliiZD, JHE PLPRAISORS DRIVE TO Homes Ao
LECX AT THEM L THEY MEARSGRE THE HiMes fnD PREPPARE AN

AreeriSd(  KEPORT, THEY USE Compe TERS T8 RESEPRCH,WE
RegiesT HHe (CcuonTYy ALLGW THEz APFRRISAL R0S/w eSS T
CPERPTE, : :

o PARGEL DATA /
Site address: _¢ 5 20 /%%\Sf /l/ 4 “ZW/WParcel“ O / AL Dy v 72’4%
: G337y T .
Related parcels: __M/ /A / 1873

Source of water (well or name of publldpnvate com%ny [ 714 o (Vnt [
Electric company/PUD: Be s Necsal G, Ay~

Sanitary sewer provider: jAgsausrma S

If septic system, Health Dept approval date ___ /&5 : by (person) Hrrm (2445 -
_ /

Zoning designation: Q -/ 0 Shoreline Environment; /U/ 4

Environmentally sensitive area: Vi / 4

4 , .
Currenit use of property: /L7i"\n(/ ,/b é.,,, Ct 37

WRE THERE ANY OTHER CQUNTY APPLICATIONS IN PROCESS? If sa, specify names/numbers: /
A A
7

LLEGAL DESCRIPTION: ]
WesE 430 - e BT oF S lp ok W /2 0f S [adfAE
’ﬁ Og' (‘\(C b’\/' /?.)"F/ 7‘_/§ f/":ALCm [._,C/?O O C__?Z:S(-/

< g./
'WUL' l

Range O | Township £2Section' S Quarter Section S

NOTE: Unless lot and block — attach a complete-legal description fumished by a titlte company. If the area is targe or contains
a number of parcels of land and different owners, do not attempt to write a legal description. Data presenied on Assessor's
Map will be sufficient. - ' ‘

DETAILED DIRECTIONS TO THE SITE:

b gidd Il ToAe nclel oo (o oo Pl Fw W@w/v
gl & _h Jb/t asZs )] o 4= Flada | /* 7" Lo
= /Hm,,n" i -t sl [ L Vg5
l /'! (/'/-.‘ ‘% U’:’r/'!" (s -(—‘( &v\%) - {"%{'\ 3‘}1 I\\:,’\J ) ’ ST !’,AIC-'I‘;/?,’!,I) oA/
: \j u/—/ ’ ’ _Ji

— —
Nearesi Town or City: L‘Ufh//b’ —\-\-




' Existing PROPOSED
i A
Total Acreage (or square fest) #3 SEp
Net Developable Acrzage’' - /&{L’Lﬁ_
Ar2a in dedicated Right of Way or. Ezsements No o
Arsa fo be Clearediloqged NYow <
Mumber of Lots 4
FoTAL DWELLING UNITS 8Y BEDROOM
1 Bedroom
2 Bedroom
3+ Bedroom X
Total Units /
3Te COVERAGE (in square feet) 43 S&0
Residential Structure Site Coverage 7. 45 %
Non-Residential Structure Site Coverage S238
Impervious Surface Coverage TRIXY 2 700
Permeable Parking Area and Driveways & oD
Total Site Coverage ff_’, v8<
Area to be left in Natural Vegetation 35, Iy
STRUCTURE SIZE AND LOCATION (area in sq.ft.) 5 /PE
Par Fioor Building Area (first/second/third) 2/ 23 //j &5 S—E/JJ'/ 2P Lo P
o ser of Buildings ] ya ’ . / ' 4
__.dual Building Arsa S /2a
Total Building Area g/ 8c
Height of taliest Building 23 '
Front Yard Setback fram Property Line 42’
Side Yard Sethack from Property Line : éé ‘ -
Rear Yard Setback from Property Line 2IR
Setback from Shorefine or Bulkhead AN 2 -
Minimum Distance between Structures ) SHecectrire

'ARKING

Total Number of Parking Stalls

A

Number of Compact Parking Stalls

A

INEAR DIMENSIONS

Public Roads

N wwe.

Private Roads VA, 7P/
Shoreiine Frontage Neowr
(LL (in Zubic yards) Newo oo
Fill Needed to be Added Nowu e
_M rial to be Removed Nowe
g TRaFAC FLOW
.age Daiiv Trips g -/2

The Zrcss site acreage mmnus any public or private soeet nghs-of-way and environmenaily constrained lands.
Page Jai 4
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GENERAL QUESTIONS -

- Nescribe the current use on the surrounding properties to the:

wih: rb.' s — ’///ﬂ —9\/) /
_ast: Nt} —— ,'—!’3:". o Fren !
South: Wiml) — ot A DR

Has siie preparation been slarted an the site? lr S0, nxplam to what extent.
ﬁ}n’ﬁ’,(/)‘(fmm /’% e Abg A

S the propcsal s commnrcnakér nndusmal what are the proposed l}\ours of operation?

' Ao &— S/ £ :

Do you have any plans for future additions, expansion, or rurther activity related to. or connected with thlo proposail?

- None

Proposed timing for completion of the proposal (include phasing if applicable):
/ah’"-f’?l v (‘:,w-;o) Ao
/

~ Are there any other apphcatlons pending for govemmental approvals for this or other proposals directly afiecting the
« Property covered by fhe proposal? if yes, please list.

. Mo

— — —

ﬂcé ETLT. E?\W WEV) L . declare that | have personal knowledge of the
1atters set forth below and that | am competent to testify to the matters stated herein.
| am a property owner or officer of the corporation .owning property or authorized agent involved in this
application and | have familiarized myself with the rules and regulations of the Pierce County Department
of Planning and Land Services with respect to preparing and filing this application and the foregoing
statements, answers and information submitted present the argument in behalf of thls application and
are in all respacts true and correct to the best of my knowledge and belief.

.-&

| declare under penaity of perjury of the laws of the State of Washington the foregoxng to be true and

Anrrc;r-t . =
SIGNED this & 2-_dayof =3

.20 O
gxzo 1497 S «%f; ggﬂgm, /é/w% ?WM?V“

= \Craen
Street Address , § RIS ,:(o 2 Signature:

¢ -_¢5 Hreren. 5}:‘:4'@ 9%59%%

Y State 5%—?3 3 ‘xZ  Corporation or Company
[283) 857-2¢/ TV A i
[ ~ P o PR
Teieptdne Number ’x,//;)?s;o_ffovssp‘}'y;; Q"vs\\“

IF A PERSON OTHER THAN THE PROP"—'ﬁW‘éWNER IS SUBMITTING THIS APPLICATION, A LETTER FROM
THE PROPERTY OWNER, GRANTING AUTHORIZATION TO ACT AS THE OWNER'S AGENT, MUST ALSO BE

SUBMITTED.
NOTE: Regquests that are subject to postina requirements must be posted by the applicant/agent in accordance with

.ne regulations within 14 days of the application filing date. The sign shall remain posted until Notice of Application
comment period hias expired. If signs are not posied, meetings and hearing must be postponed.
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RIGHT OF ENTRY AGREEMENT TO ALLOW
COUNTY REPRESENTATIVES TO ENTER SITE TO PERFORM
INSPECTIONS MONITORING AND CORRECTIVE ACTIONS IN

ASSOC!ATEON WITH
APPLCATION 4 3 775 g7
PERMIT NUMBER(S) Ol 2.2 7 /5 ”f

Grantor and Grantee: For purposes of this agreement and fo_r indexmg.by the Pierce County
Auditor as required by R.C.W. Ch. 85.04, the parties to this agreement are '

_ ROAERYT  RONWEU LLE - , Grantor(s), and Pierce County,
Grantee. .

Legal Description of Propert'y (Note: include abbreviated legal description if complete legal

will not fit here and reference to where compilete legal can be found.) o
= 34 FT ©oF W 430¢6 £, OF S Yz of . Yz oF

S Ve of NE of SE EPsE oF Recowp, ouT OF 4-0i 2
SEC_ L-ng CON l?e::d has Cc‘vrplwle L-pbgz/ .
Assessor Parcel No(s): Ol 22215 409

A. Recitals.

1. Grantor is the owner of certain real property in Pierce County, Washington,
described above and referred to in this agreement as “the subject property.”

2. Grantor is applying for (a) Cotace I N Aug | Ti

permit(s)/approval(s) associated with the development of'the subject property.

3. In conjunction with the Grantor's proposed development of the subject property, the
Grantor agress to allow Pierce County personnel and its representatives access to
the subject property for purposes of inspection during the pendency of the described
permit(s)/approval(s) associated with the development of the subject propeity.

B. Access,

1. Grantor hereby grants to Pierce County personnel and its representatives access to
the subject property for purposes of inspection during the pendency of the described
permit(s)/approval(s) associated with the development of the subject property.

2. ‘Grantor further grants to Pierce County personnei and its representatives access to
the subject property for purposes of completion of work guaranteed for site
SL&DI]IZE'(IOH compietion or’ conditions of approval and/or mitigation measures,

ETIRY

3 This right of eniry shall commence on the date of signing of this agresment and shall
expire when the County deems that all necessary conditions of approval, permit
requirements, ordinance requirements, or mitigation measures have been met and
the development proposal has been completed (including work occurming pursuant to
a financial guaraniee).

Sierce Coumy Deveicoment Cemer, 2401 South 35" Street. Tacoma. WA 884L¢

—o..z Mc=., Tues.. Tour., Fr. 8:30 AM ic 4:30 PM & Wed. &t 00 AM 0 430 M www. piercecounivwa.ora/oals
Revised 2/11/200¢ @(9\




C. Successors and Assigns.

1. This agreement is intended to protect the value and desirability of the subject
property and to benefit all citizens of Pierce County. It shall run with the land and be
binding on all parties having or acquiring any right, itle, interest, or any part thereaf,

. of the subject property, including the grantor, heirs, successors and assigns. This
agresment shall inure to the benefit of each present or future successor in interest of
the subject property or any part thereaf, or interest thersin, and to the beneiit of the
citizens -of Pierce County.

N

Dated this _ < Z day of FER ,20_0 &

,»'A g )

o o BoiTe

/ ;I'u’ . Iv. Y - . .

Signature Signature Signature

2220 fUTH St Ko
Address ' Address Address

. -5 . ° .

Cig rhor , Aa  FEST
ACity, State, Zip City, State, Zip City, State, Zip

STATE OF WASHINGTON )
)
County of Pierce )

| certify that | know or have satisfactory evidence that Qobect ed'h(‘fv/ﬂ{ is/are the
person(s) who appeared before me, and that said person(s) acknowledged that he/she/they
signed this instrument and acknowledged it to be his/her/their free and voluntary act for the uses
and purposes mentioned in the instrument. ’

dayof _FER 2004

{ . \\\“mmlm

| My,
Signatire x*(\%ﬁ‘.‘i’:‘,é’z,\/”@

e - £ UG

I =P bl 1~ ' S00z

Print Name

77 ///
O
e

z
x
I
E

Rnnm
ER_gk
RES A

m
g ‘*.'
A

<}
<N Q\%S_Q\
3
€%
0\9"-
A &
l//[

Title 7
T
My Appointment Expires 7 / ;{ /d 6

Sierce Courty Develcoment Camer. 2401 South 35" Strest Tacoma. WA 28409
Sur. Fd. 3:3C AM o 4:36 PM & Wed. 5:00 AM tc 4 20 PM www Diercecounivwa.ora/nals 6%

Revisad 2/11/2004



y Pierce County

Department of Planning and Land Services CHUCK KLEEBERG

2401 South 35th Streat
Tacoma, Washington 38409-7460
{253) 798-7210 - FAX (253) 798-7425

Re:  Cottage Industry II application number : Afj. ]5 24
- Declaration of /%é.-rf ZmAr e V///C/
My legal name is Afer/ lgcwﬂfy e , but prior to my name changein Jreo2 |

my legal name was , 5 £ile

I reside at P52 /491 S

number . I'have resided at this address for ZY  years.
Of 2278 oK

olsk buwopuiy V20 3554 Ave HAS
, Pierce County, Washington, parcel

On November 17, 2003, I applied for a Cottage Industry I pérmit from the Pierce County
Planning and Land Use Services Department. [ am seeking this permit in order to operate

[name of business{es)  Lpomwlsal/ S i < Lnc

at

8820 [49 fly St P/ 14570 pprt g tbufarcel mumber 2722 75 2 0iss

[Describe specifically the Hature of the busmess(es) and the Department of Revenue Tax
Reporting Number* for each busirjss]:

Procaisz | ad Residenhin | /"f’khg_g s DHPIQ mﬂle.ri resea rel

7

Drepes by Jook at Prmrog beiretuen to 2L6ce 4o pecgue g

5 8
"rd Iomﬂ"f—: VBT 601 087 Gl

This/these business(es) employ(s) é 4 people. There are R independent
contractors associated with this/these business(es). 7% g
Sl /-P/Z,é 2apl ek .

This/these business(es) also operate(s) from other parcels:

[Némc of business and location of other parcel]: Ao ngﬁ/g,e @/gg/( PP

Zsseciadal daiPh 7S besigpess

- [Name of business and location of other parcel]:

[Name of business and location of other parcel]:

[Name of business and location of other parcel]:

[Name of business and location of other parcel]:

- [Name of business and location of other parcel]:

FIINNL U AT L) Sape b

Director




*As an example, the Tax Report Nurnber for Northwest Appraisers is 601087612.

The type and utﬁiber of vehicles associated with each of the above businesses is:

Borcona/ Lebiles Pudy — Homon Afc..g
1Y i /‘«om;aa,c e //flzzf/,./»_:) Miscan Truek
4
! . ! Cbﬁuv W i Lu

Chudelse Cavdcbz
7

The total square footage at the address for the parcel listed in the Cottage Industry Il
application is { 4 D o 64 ? Each of the businesses listed above will take place
within this parcel and will take up the following amount of square feet within the residential
structure: (DesC Rigwy : :

e [~ 280

ﬂ-fql—’- FZre
{»’{t‘-& - rif

Jatel * 1473

[tems wille displayed outside the residential structure. If items will be displayed
outside the sfructure, please describe those items:

/\Z{v‘ Siaer s AL ﬁa/ "'1‘47-51,«(21//

There wile outside storage of matenials and/or equipment associated with the
following busimesses described above:

M owhs, Ae J/Wa/g.

[ declare under penalty of perjury under the laws of the State of Washington that the foregoing
1s true and correct.

\\\lljlilil

\"}\O.'N" w7 5 e
Dated at _ ;80 &5 8%, [County), Washington this % dayof M 14,

v o R ‘
sussc@gp.{\yp S //Z%ﬁ/“ M
TR IR i =
THIS / 2 Wh, 3 9. Signature
// //lltum\\“\
- NOTARY PUBLIC

(1]

227



REQUIRED FINDINGS

FOR YOUR ~PPLICATION TO BE APPROVED, Tz FOLLOWDNG CRITERIA MUST BE M=T BY YOUR PROPOSAL

-  CONDITIONAL USE
(Inclué=s Cotiags Indoswy II)

PLEASE ADDRESS EACH CRITERIA AND SUBMIT WITH THE MASTER APPLICATION

The following questions addrass the painis that the examinar must consider when granting a
Conditional Uss Permit  (S=ction 18A.73.030.8, Fizrce County Developmamt Regulations-
Zoning)

A Conditional Use Permit may be approved only if all of ths iollowing findings can be mads
regarding the proposal and are suppornad by the record:

niing of the propesed Conditional Use Permit will not:
p= demmmerial io the public h=alth, saiety, and gzneral weliars;

HPee  atfacheds Shee©

esiablished cnaracter and planned character of ihe

A Tnzara
()

(2) aoversely aifzct the
surrounding vicinity;, nor

See atix cbed Stee €

bs injurious 1o the uses, planned usss, properiy, or improvornonts adjacani to,
and in the vicinity of, the sitz upon which the proposed usz is 10 be located.

Sev atactad Steets

(3)

That the granting of the proposad Conditional Uss Permit is consisient and compatible with
the intent of the goals, objac'[ivas and poiicies of the County's Comprenensive Pian,
aDDI'ODﬂaI:’ Community Plan (providzad that, in the event of conflict with the Comprzhensive

Pian, the Comprehensive Plan pravails), and any implemanting reguiation.

kj&i Gttreded e

i

C. Tnat all conditions necessary io l2ssan any impacts of the propesad use are condmor's that

cod

can be monitorad and enforcad.
Spv  atbched  Shee é

Tnat the propesed us2 will not inroduce hazardous conditions &t the site that cannot be
miiigated fo proiect adjacent properties, the vicinity, and the pubiic heaith, safety, and

welfare of the community from such hazard.
< L/ /
s AT el Siee T

Pizree County Devejopment Center. 2401 South 23% SQprael. Tacomz W4 Q830G u
Bours: Moncay-Fngav. £:00 &M 10 £:530 PM. (2323 798-7200 %

QO



Al. THE CONDITIONAL USE PERMIT WILL NOT BE DETRIMENTAL TO
SUBLIC HEALTH, SAFETY, AND GENERAL WELFARE. THE COTTAGE INDUSTRY IN
QUESTION IS AN APPRAISAL BUSINESS. WITHIN THIS BUSINESS, THE ONLY
BUSINESS EXERCISE IS CONDUCTED PER COMPUTER. THERE IS NO SIGNAGE TO
THE BUILDING AND THERE IS NO NOISE ASSOCIATED WITH THE BUSINESS.
THERE 1S NO MANUFACTURING OF A PRODUCT. THE EQUIPMENT CONSISTS OF A
VARIETY OF COMPUTERS, SCANNERS, AND FAX MACHINES, AS WELL AS
PRINTERS. THE ENTIRE BUSINESS IS CONDUCTED INDOORS WITH NO ADVERSE
AFFECT TO THE EXTERNAL SURROUNDINGS OF THE IMPROVEMENT.

A2, THE PROPOSED CONDITIONAL USE PERMIT DOES NOT ADVERSELY
AFFECT THE ESTABLISHED CHARACTER AND PLANNED CHARACTER OF THE
SURROUNDING VACINITY. THE ESTABLISHED CHARACTER OF THE
SURROUNDING IS CONTAINED OF HOMES ON LARGE LOTS CONSISTING, AT
MINIMUM, OF ONE ACRE PARCELS. THE SUBJECT PROPERTY CONSISTS OF A ONE
ACRE PARCEL. TO ADDITIONAL BUILDINGS ARE PROPOSED,-NO ADDITIONAL
OUTBUILDINGS ARE PROPOSED TO BE INCLUDED IN THE CONDITIONAL USE
PERMIT. THE USAGE OF THE CONDITIONAL USE PERMIT WILL NOT CHANGE THE
PLANNED CHARACTER OR THE SURROUNDING VACINITY AS ALL ACTIVITY WILL
BE OUTSIDE THE BUILDING. THE ACTIVITY IN THE BUILDING CONSISTS OF THE

USE OF COMPUTERS, NO MANUFACTURING, AND NO CHANGES TO THE VACINITY
WILL OCCUR :

A3, THE CONDITIONAL USE PERMIT WILL NOT BE INJURIOUS TO THE
PLANNED USES, PROPERTY, OR IMPROVEMENTS. ADJACENT TO, AND IN THE
VACINITY OF, THE SITE UPON WHICH THE PROPOSED VIEWS ARE LOCATED.
AGAIN, THE USE OF THE CONDITIONAL USE PERMIT WILL BE FOR THE USAGE OF
COMPUTERS AND PRINTERS/SCANNERS WITH ALL ACTIVITY CONDUCTED INSIDE.

THE ONLY NOTICABLE AFFECT WILL BE A SLIGHT INCREASE IN TRAFFIC
PATTERNS. IT APPEARS THAT THE QUTSIDE PERSONNEL COMING IN THE
BUSINESS/RESIDENCE WILL BE CONDUCTING ONE TRIP PER DAY FOR THREE

EOPLE ADDING A TOTAL OF SIX TRIPS PER DAY TO THE TRAFFIC PATTERN. THIS
INCREASE IN TRAFFIC APPEARS MINIMAL AS ALL THE PARCELS IN THE AREA ARE

B T




LARGE PARCELS OF ONz ACRE MINIMUM WITH THE HOMro HAVING
. SUBSTANTIAL SETBACK FROM THE ROAD AND TRAFFIC PATTERNS.

B. THE COUNTY'S COMPREHENSIVE PLAN DOES NOT APPLY TO THIS
PROPOSAL. MY UNDERSTANDING IS THAT SINCE THE BUSINESS IS OVER SIX
MILES FROM THE NEAREST TOWN AND IN A RURAL AREA OF ONE ACRE PARCELS
MINIMUM, THIS BUSINESS 1S NOT ENCOMPASSED THEREIN. IF WERE TO
CONSIDER THE GOALS OF ANY PLAN THIS WOULD CERTAINLY CONFORM.
GIVING A NUMBER OF YOUNG PARENTS EMPLOYMENT WHILE NOT DISRUPTING
ANYONE OR ANYTHING WOULD BE BENEFICIAL TO ALL.

C. ANY IMPACT AS RELATING TO THE SITE FROM TRAFFIC PATTERNS CAN
EASILY BE MONITORED BY THE NUMBER OF VEHICLES PRESENT AT THE SITE
THAT ARENOT REGISTERED TO THE OWNERS OR OCCUPANTS OF THE HOME.
THE NUMBER OF EMPLOYEES CAN BE MONITORED BY HAVING ME DELIVER
EMPLOYMENT RECORDS, 940, OR 941 RECORDS OF EMPLOYMENT. AN
INSPECTION OF THE PROPERTY CAN BE DONE TO ASSURE THAT THE FIRE CODES
AND BUILDING CODES ARE IN PLACE. SINCE THE BUSINESS IS SO SMALL AND
ALL DONE INDOORS THERE WOULD BE NO NOTICABLE IMPACT ARISING FROM
THE PROPOSED USE THAT WOULD NOT BE SIMILAR TO PARENTS STAYING HOME
WITH THEIR. CHILDREN OR A RETIRED COUPLE STAYING HOME DURING THE DAY.

D. THE CONDITIONAL USE PERMIT WILL NOT INTRODUCE HAZARDOUS
'CONDITIONS TO THE SITE OR TO THE IMPROVEMENT OR TO THE VACINITY AS NO
HAZARDOUS MATERIALS ARE ASSOCIATED WITH THE USE OF COMPUTERS AND
WITH THE USE OF THE BUSINESS. THE PUBLIC HEALTH, SAFETY, AND WELFAIR
OF THE COMMUNITY DOES NOT APPEAR TO BE IMPACTED BY ANY HAZARDS AS
NO HAZARDS ARE PART OF THE CONDITIONAL USE PERMIT OR ANY INTENDED
USE OF THE PROPERTY.

E. THE CONDITIONAL USE PERMIT WILL NOT ADVERSELY AFFECT ANY
PUBLIC FACILITIES AND SERVICES AS IT REQUIRES NO OTHER SERVICES THAN
THOSE ALREADY SUPPLIED TO THE IMPROVEMENT BY THE COUNTY. SINCE THE
APPRAISAL BUSINESS BEGAN AT THE RESIDENCE THE UTILITIES HAVE NOT
INCREASED NOR HAS POWER USASE. IT IS NOT ANTICIPATED THAT THE
BUSINESS WILL USE ANY MORE POWER THAN ANY ADJACENT PROPERTY WITH
THE SAME OR SIMILAR SQUARE FOOTAGE. THE MOST COSTLY IS HEATING
WHICH HAS ALWAYS BEEN THE SAME BECAUSE THE HOME HAS ALWAYS BEEN
HEATED.

F. THE LEVEL OF SERVICE STANDARDS FOR PUBLIC FACILITIES AND
SERVICES WILL NOT CHANGE IN ANY MANNER DUE TO THE CONDITIONAL USE
PERMIT AS NO ADDITIONAL LEVEL OF SERVICE FOR PUBLIC FACILITIES IS
REQUIRED. THERE WILL BE NO ADDITIONAL OR SEPARATE METERS OR ACCESS
FOR PUBLIC FACITITIES. THERE IS NO ALTERATION IN ANY PUBLIC SERVICE
REQUIREMENT SINCE THE DATE OF CONSTRUCTION.

I DECLARE UNDER PENALTY OF PERJURY THE H\IEORMATION CONAINED IN THIS
REQUEST IS TRUE AND CORRECT SUBJECT TO THE LAWS OF WASHIGNTON STATE

RUBERYT Bowiein cLE
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SUMMARY

AREA CALCULATIOb NG AREA BREAKDOWN
« Code Description Size Totals ‘Breakdown Subtotals
GL&1 First Floor 2173.00 2173.00 First Floor
33T Basement 2485.00 2485.00 10.0 x  14.9 140.90
? Garage 525.00 825.00 2.0 z 8.0 25:00
: Basament 2989.00 2969.00 .S x 2.0 x 2.0 2.99
. 5 x 2.0 x 2.9 2.09
' 19.0 x 2B.0 £32.09
2.0 «x 8.0 16.00
0.5 x 2.0 x 2.0 2.09
0.5 x 2.0 «x 2.0 2.09
. 26.0 x 30.0 780.00
/’/_571 F/?&'/( %/73’ 13.0 x 45.0 §37.09
) — 2.0 «x 22.0 £4.02
B85 n7 7 LG5S
=1 / 4/ LES8
/
7))  TOTALLIVABLE  (rounded)
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11 Areas Total (rounded)
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3 Pierce County

Office of the Pierce County Hearing Examiner STEPHEN K. CAUSSEAUYX, JR.
Pierce County Hearing Examiner

902 South 10th Street
- Tacoma, Washington 98405
(253) 272-2206

July 1, 2004

~ Robert Bonneville
8820 — 149" St. NW
Gig Harbor, Washington 98329

""RE: CONDITIONAL USE PERMIT: CASE NO. CP20-03, THE WALDMEISTER LP

Dear Applicant:

- Transmitted herewith is the Report and Decision of the Hearing Examiner regarding your
request for the above-entitied matter.

VWW

MARK E. HURDELBRINK
Deputy Hearing Examiner

SKC/cka
cc: Parties of Record
PIERCE COUNTY PLANNING AND LAND SERVICES
PIERCE COUNTY BUILDING DIVISION
PIERCE COUNTY DEVELOPMENT ENGINEERING DEPARTMENT
PIERCE COUNTY PUBLIC WORKS AND UTILITIES DEPARTMENT
TACOMA-PIERCE COUNTY HEALTH DEPARTMENT
FIRE PREVENTION BUREAU
PIERCE.COUNTY PARKS AND RECREATION
PIERCE COUNTY COUNCIL
PIERCE COUNTY RESOURCE MANAGEMENT



OFFICE OF THE HEARING EXAMINER

PIERCE COUNTY

REPORT AND DECISION

CASE NO.: CONDITIONAL USE PERMIT: Case No. CP20-03
The Waldmeister LP
APPLICANT: Robert Bonneville

8820 — 149" Street NW
Gig Harbor, Washington 98329

SUMMARY OF REQUEST:

Applicant requests a Conditional Use Permit (CP) for a Cottage Industry Il to allow for the
operation of an appraisal business in association with a single-family residence. The
business will allow for 4 employees along with conversion of 1,500 square fest of the
residential structure into office space. The project is on a one acre parcel, in the Rural
(R10) zone classification, located at 8820°- 149" Street NW, in the SE % of Section 15,
Township 22 North, Range 1 East, Willamette Meridian, in Council District #7.

SUMMARY OF DECISION:

‘Request granted, subject to conditions.

PUBLIC HEARING:

After reviewing Planning and Land Services Report and examining available
information on file with the application, the Examiner conducted a public hearing on
the request as follows:

The hearing was opened on May 13, 2004 at 10:07 a.m.
Parties wishing to testify were sworn in by the Examiner.

The following exhibits were submitted and made a part of the record as follows:

EXHIBIT™"™ - Planning and Land Services Staff Report and Attachments
EXHIBIT "2" - Letter in Opposition (no date)
EXHIBIT"3" - Letters in Support (May 12, 2004) (Collectively)
EXHIBIT "4" - Order Changing Name
2—
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EXHIBIT "5" - Summary by Applicant

EXHIBIT "6" - Jeannie Woodward Letter (May 7, 2004)
EXHIBIT"7" - Patricia Prokep Letter (May 8, 2004)
EXHIBIT "8" - Inge Roegner Letter (May 8, 2004)
EXHIBIT "9" - Harry Roegner Letter (May 8, 2004)

EXHIBIT "10" - Assessor's Sale’s Activity
EXHIBIT "11" Letter from Applicant (February 7, 2004)

Appearing was MARCIA GREESON who presented the planning division staff report. The
applicant is requesting a conditional use permit to allow for the operation of an appraisal
business in association with a single family residence. The use would be classified as a
Cottage Industry. The history of the applicant and the uses on this site were discussed.
Code enforcement has been involved since September 1999 when a complaint was filed.
The complaint indicated that a business was being operated at this particular address and
10-12 cars were parked there daily. Wilhelm Ellwanger was the owner and/or lived at the
residence at that time. Mr. Eliwanger has since changed his name to Mr. Bonneville. Mr.
Bonneville is the applicant for this proposal. ~ Site inspections were done in 1999. A letter
to correct and later a cease and desist order was issued against Mr. Ellwanger in mid
2000. Another site visit was conducted which indicated that there was still work being done
at the home. A citation was issued and it was referred to the Pierce County Prosecutor's
office for charges. Mr. Ellwanger then stated that he no longer lived at the residence and
that he was not the property owner of that parcel. An individual named Al Bishop indicated
that he was the one who was the occupant of the residence and not Mr. Ellwanger. This
continued until June, 2001, at which time code enforcement was denied access to the
residence. There were still suspicions that the business was being run out of the home.
A search warrant was issued by a judge and a site wsn was conducted in July 2001.
There obviously was business taking place at that time. There were 20 different
workstations. The entire first floor was converted to office space. There was a list of 15
employees. In August 2001, a non-conforming use application was applied for by Mr.
Eliwanger. In the application, he stated that he had lived continuously on the site and ran
a business there. In December 2002, code enforcement visited the site and observed six
vehicles. The business was still in operation. The case was charged by the Pierce County
Prosecutor's Office and a criminal complaint was filed June 6, 2003. Eventually it was
determined that the nonconforming rights could not be shown. In November 2003, this
application was filed. Various information was requested by the County. The information
has finally been received. The criminal case has been continued several times and is still
pending. There have been several letters and comments received from the public
indicating that there is a lot of traffic in the area as a result of this business. Mr. Bonneville
has also submitted several letters of support, but many of these letters are from relatives
and/or employees of him. There are two letters given that state addresses that are not
even valid. At the actual site, most of the downstairs has been converted to office space.
Staff has great concemns that the requirement of there only being four employees, and only
1500 square feet of space being used as part of the business, will not be adhered to by the

3—
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applicant. A Cottage Industry such as this would be allowed if the applicant would adhere
to the requirements. The business would operate entirely inside the facility. If the
application is granted, five parking spaces must be provided. The maximum employees
is four. This site is located within the rural 10 zone classification of the Pierce County
Code. Cottage industries such as this are allowed if the requirements can be satisfied and
if the criteria for a conditional use permit can be satisfied. It does not appear that this use
would be detrimental to the neighborhood. If this application is approved, then it is very
‘important that staff be allowed to go on the site to venfy that the use has not exceeded that
which is allowed.

Appearing was LORI KENNEDY who is a deputy prosecuting attorney. She has been
handling the criminal complaint against Mr. Bonneville. A trial date was scheduled for April
24,2004. Mr.-Bonneville did not appear and a warrant was issued.

Appearing was MARK LAPINO who is a representative from code enforcement. He
submitted as an exhibit the order changing the name of Mr. Ellwanger to Mr. Bonneville.
He echoed Ms. Greeson's testimony. He can venfy the tlmes and dates that are located
within the staff report.

Appearing was ROBERT BONNEVILLE who is the applicant.- The only reason that he
changed his name to Bonneville was that he was.a victim of identity theft. He hopes that -
now, because people know his current name, the theft will not occur again. He would have
preferred that his new name be kept private. They have operated a cottage industry out
of the home for roughly 30 years. They have kept their 32 acres relatively “as is” and have
not sold out. All of the surrounding areas have sold their sites for development. They have
been "good stuards” of the land. They have not subdivided. The issue regarding title to
the property comes about because this property has been transferred into a family trust
and then transferred out to different family members. The subject parcel applicable to this
application has been put into his name solely. The operation of cottage industries for the
past thirty years on the site has allowed the family to pay the property taxes and upkeep
on the land. They all have normal jobs. A construction business was previously run out of
this property. Now it is an appraisal business. Most of the business activity is done in front
ofsa computer. The information is downloaded: The family owns 32 acres in this area.
There are four homes located on the property.. Most of the employees are relatives with
kids. They are not full time. They are young mothers trying to earn some extra money.
He said that there are currently only four employees. On occasion, there are five. He is
willing to scale the business back to 1500 square feet. He asks that the application be
approved. This is a family business. They combine their efforts which minimizes the road
traffic. They try and do only one mail run for everyone. Most of this business is run by mail
ore-mail. An appraisal business is a very low impact business. “This home is located in 2
very private setting. This is a very heavily wooded area. Other than the neighbors to the
back, he is not aware of anyone else that can even see their business. He does not like
the way code enforcement approached this situation. They appeared out of nowhere.
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‘They looked like a SWAT team. They terrorized his-employees. There was an application
always in place relating to the non-conforming use. He thought he had done everything
that he was supposed to do regarding the application. The next thing that he knows he is
being invaded by the SWAT team. He is not.in agreement with the timeline that is
presented by planning staff. He believes that the reference that he changed his name is
used to disparage him. The only reason is that he has been an unfortunate victim of
identity theft. His information was downloaded from his computer. It has been a very
arguous process to try and fix this issue. Upon questioning by Lori Kennedy, he admits
that he was not present on site when Mr. Lapino arrived at the site with the warrant. He

did not give specn" cs regarding what was wrong with the timeline presented by Ms.
Greeson.

Reappearing was MARCIA GREESON who stated that she does not care how many
~ employees Mr. Bonneville has, but it must be under 5. Planning staff did not know about
Mr. Bishop living on the property in July 2001. ‘She was never notified that Mr. Bonneville

did not live on the site. Mr. Bonneville has glven contradlctory statements to various
people. -

Reappearing was MARK LAPINO who stated that he did ‘not enter the site with a SWAT
team. He brought two uniformed officers with him. He did not know that Mr. Bonneville has
used various names. He wants to make it clear that if Mr. Bonneville moved out at any
time, then he had lost his non-conforming rights.

Appearing was JOHN HILL who stated that he visited the site in the past and was not
allowed access to the site. He was a Pierce County Representative at that time.

Appearing was JEANNIE WOODWARD who is a-neighboring property owner. She does
not believe that this use adversely effects the neighborhood at all. There is simply no

problem with what the applicant is proposing. There are other people in the area thatare
causing problems. ,

Appearing was THERESA PROKOP who feels safe because of Mr. Bonneville. She has
two small children. She goes to the subject property to do research for her appraisals.

She herself is an appraiser. She was there when the “raid” happened. She thought that
it was very unprofessional. She submitted a statement indicating that she is in favor of this

proposal. She is an immediate neighbor to the east. The applicant's property is always
kept neat, uncluttered, and clean. ‘

Appearing was INGE ROENGER who stated that she has no problem with the cottage
industry existing at this site. She hardly ever sees anyone at the house. All the work is
done on computers and is done inside the residence. She doesn't see any negative
impact on the neighborhood.
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Appearing was JERRY SHUGARS who is a current tenant at the address. He does not
believe that there is any negative impact. He does work at the residence.

Appearing was THERESA TANGER who stated that this business will have no negative
effect at all on the neighborhood. She is in favor of the proposal. She works 20 hours a
week. She goes there about 3 times a week. She is Mr. Bonneville’s niece. Itis very quiet
there. The business has no adverse effect. There are only four employees at the business.

Appearing was HARRY ROEGNER who submitted a statement and stated that there are
no problems with the business.

Reappearing was ROBERT BONNEVILLE who wanted to clarify that Jerry Shugars is the
computer guy for the business. He gave a couple other names of employees. He has
been there for thirty years.- He does not believe that there is a traffic problem. He does
dispute the problem with cars in the area. He does not want to be a problem in this
neighborhood. He has tried to work with the officials, but:it just has not worked out. He

believes that this cottage industry has a minimum impact on the area and should be
approved.

No one spoke further in this matter and the Examiner took the matter under advisement.
The hearing was concluded at 12:30 p.m.

NOTE: A complete record of this hearing is available in the office of Pierce County
Planning and Land Services.

FINDINGS, CONCLUSIONS AND DECISION:

FINDINGS:

1. The Hearing Examiner has admitted documentary evidence into the record, viewed
the property, heard testimony, and taken this matter under advisement.

2. Pursuant to the State Environmental Policy Act and the Pierce County
Environmental Regulations, Title 18E, the Pierce County Environmental Official

designate has reviewed this project and determined that the project is exempt from
SEPA provisions.

3. Notice of this request was advertised in accordance with Chapter 1.22 of the Pierce
County Code. Notice of the date and time of hearing was published two (2) weeks
prior to the hearing in the official County newspaper. Property owners within 300
feet of the site were sent written notice. Notice has been posted on the site.

4, The applicant is requesting a Conditional Use Permit for a Cottage Industry Il to
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allow the operation of an appraisal business in association with a-single family
residence. The business will be limited to four employees and the square footage
used for the business will be limited to 1500 square feet. The proposed site is
located on a one acre parcel at 8820 —149" Street Northwest. There were issues
regarding who has title to the property because the form of ownership has been
transferred several times over the years. Based on the testimony at the hearing, it

appears that any title problems will be cleared up by the applicant and he will have
a possessory ownership interest in this parcel of property.

The applicant has apparently been operating various businesses out of this home
since the family came into possession of the property over 30 years ago. Thereis
a long history of the applicant not being forthcoming with Pierce County Officials as
it relates to conducting business on the property. The evidence is clear that an
appraisal business has been operating on this property since at least the fall of
1999. It is also clear that the appropriate permits and/or applications to operate the
appraisal business were not applied forin.a tlmely manner. lt-was.not until the Fall
of 2003 that thls application was filed.

The site accesses off of 149" Strest NWV. There is an existing residence located on
the site. The residence has a square footage of 4,658 square feet. The residence
is located in a fairly rural setting and is shielded well from surrounding properties.

The surrounding uses are single famlly residences or proposed single family
residences.

This property, along with the surrounding area, is located within the Rural 10
classification of the Pierce County zoning code. The 1994 Pierce County
Comprehensive Plan states that within the rural element of the plan, Cottage
Industries are allowed if they do not impact surrounding lands and are clearly
incidental and secondary to the residential main use of the property. Cottage
Industries have to be sufficiently screened from adjacent property owners. All
zoning requirements have to be satisfied.

Pierce County Code (PCC) Section 18A.25.150 states that Cottage Industries are
permitted uses within the Rural 10 zone classification subject to obtaining a
Conditional Use Permit. PCC Section 18A.35.060 discusses the general provisions
that apply to all Cottage Industry activities. These provisions must be adhered to
before a Cottage Industry is allowed. Findings on the specific Cottage Industry
provisions are hereby made as follows:

a) The activity is clearly incidental and secondary to the use of the property for

residential purposes and shall not change the residential character of the
dwelling or neighborhood.
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b)

d)

This provision could be satisfied by-the applicant if the scope of the activity
is reduced to 1500 square feet of space within the residence. This is a fairly
large residence and limiting the space for operating the business to 1500
square feet would not change the residential character of this dwelling or the
neighborhood. The problem is that the applicant has not adhered to reduced
activities on the site and has shown in the past that he will not be truthful and
will do whatever he can to continue his business without regard to applicable
laws or codes. Conditions of approval will specify that the permit is subject
to revocation and will be revoked if the conditions of approval are not
satisfied. This can be done through the Hearing Examiner which will insure
that the conditions of approval are followed.

Extemal alteration inconsistent with the residential character of the structure
is prohibited.

~+ No alterations are proposed.

Use of headers, materials or equipment must comply with the requ:rements
of the uniform building code and the uniform fire code.

No hazardous materials or equipméht are proposed.

Activities do not create noticeable glare, noise, odor, vibration, smoke, dust,
or heat at or beyond the property lines.

All activities will be conducted inside the buildings. Because this is an
appraisal business, there will be no effect beyond the property lines. This

will be especially true if the adherence to the limited number of employees
(4) is followed by the applicant.

Use of electrical or mechanical equipment which creates visible or audible
interference in radio or television receivers or fluctuations in line voltage at
or beyond the property line is prohibited.

This type of equipment will not be used.
Manufacturers shall be limited to the small scale assembly of already

manufactured parts but does not preclude production of small individual-

crafted items, furniture or other wood items as long as the activity meets the
other standards of this Ch:zptnr

UIVEI Qidiiddluo

This is an appraisal business, thus there is no proposed manufacturing.
8—
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10.

9)

h)

)

k)

Customer/clients are prohibited on the premises prior to 6:00 a.m. and after
9:00 p.m. '

A condition of approval does not allow business to be conducted after these
times.

Sales in connection with the activity are limited to merchandise handcrafted
on site or items accessory to a service (i.e. hair care products for beauty
salon) ' ’

This is an appraisal business, therefore, no sales activity is proposed.

One advertising sign not exceeding two square feet in size is permitted in
accordance with Chapter 18B.20, Signs (except for Gig Harbor) and Chapter
18B.40, Signs (Gig Harbor/Peninsula).

There is no proposed sign.

In addition to the single family parking requirements, offstreet parking

-associated with the activity shall include one space per non resident

employee, and one additional space in accordance with standards set forth
in Section 18A.35.040, loading area requirements and offstreet parking.

There is a condition of approval requiring five parking spaces to be provided.

Cottage Industry Activities shall comply with building and fire code
requirements for permits, occupancy, and inspection.

A condition of approval requires that the applicant bring the facility into
conformance with the code requirements.

Because of the size of the proposed use, this proposal would be classified as a
Cottage Industry Il. According to PCC Section 18A.35.060(D)(5), as long as the
applicant reduces the business activity square feet to 1500 and only has four non
resident employees, then the standards for a Cottage Industry Il are satisfied. The
Cottage Industry Il use has to be clearly incidental and secondary to the use of the
property for residential purpose or it shall be denied.

As stated above, a Conditional Use Permit is required before a Cottage Industry Il
use within the Rural 10 zone classification of the Pierce County Code is allowed.

'PCC Section 18A.75.030 states criteria that must be satisfied before a conditional
use permit will be granted. Findings on each criteria are hereby made as follows:
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That the granting of the proposed conditional use permi’t will not:

1) be detrimental to the public health safety and welfare;

2) adversely affect the established character and planned character of
the surrounding vicinity; -nor |

3) be injurious to the uses, planned uses, property, or improvements

adjacent to, and in the vicinity of, the site upon which the proposed
use is to be located.

An appraisal business within a Rural area would be a preferred Cottage
Industry Il use. This type of business would generally have a very low
impact on the surrounding neighborhood and, absent the limited increased
traffic that takes place, no one would even know that it was there. The
concemn is that the applicant will not adhere to the conditions of approval
stated in this decision. He has shown that he-does not follow directives. The
condition of approval relating to allowing unfettered access to the property
by agency employees and the right to come straight to the Examiner with
permit revocation requests will insure that the conditions are followed.

The granting of the proposed conditional use permit is consistent and
compatible with the intent of the goals, objectives and policies of the counties
comprehensive plan, appropriate community plan (provided that in the event
of conflict with the comprehensive plan, the comprehenSIve plan prevails)
and any implementing regulation.

Cottage Industry Il activities are allowed within the Rural 10 zone
classification subject to a conditional use permit. This is the type of use that
was envisioned when the code was passed.

That all conditions necessary to lessen any impacts of the proposed use are
conditions that can be monitored and enforced.

Again, this is a major concern. With the unlimited access and the right to
come directly back to the Examiner, this condition can be satisfied.

That the proposed use will not infroduce hazardous conditions at the site that
cannot be mitigated to protect adjacent properties, the vicinity, and the public
health, safety, and welfare of the community from such hazard.

There does not appear to be any potential introduction of hazardous
conditions at the site.

That the use will be supported by, and not adversely effect adequate public
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CONCLUSIONS:

facilities and services; or that conditions can be imposed to lessen any
adverse impacts on such facilities and services.

There will be no effect on public facilities and services.

1.

The Hearing Examiner has jurisdiction to consider and decide the issues presented
by this request.

The request for a Conditional Use Permit to allow a Cottage Industry Il activity, an
appraisal business, to be operated on a one acre parcel of property within the Rural
10 zone classification of the Pierce County Code satisfies the goals and policies of

~“the Pierce County Comprehensive Plan, the standards for Cottage Industry Il

activities and the criteria for a Conditional Use Permit under PCC  Section
18A.75.030, therefore, the proposal is granted subject to the following conditions:

1.

Both on-building and off-building signs shall be regulated, installed,
and designed in accordance with the Pierce County Sign Code.

Al fequirements of the Pierce County Building Department must be

met prior to the issuance of building permits for this proposal including
an application for a Change of Use Permit.

The applicant must apply-for permits necessary within 60 days of the
final decision of the Hearing Examiner Decision for a Conditional Use
Permit (CUP) Cottage Industry Il. Failure to obtain appropriate
permits to reach conformance with conditions and/or regulations shall

cause all approvals granted herein to become automatically null and
void.

A final development plan shall be submitted prior to approval of the
Change of Use Permit that shows the exact square footage and
layout of the proposed business area to be used including storage.
The site plan submitted should show all designated parking areas for
employees or others associated with the business.

On-site parking and bu_'ilding illumination shall be shielded in such a
way as to prevent light and glare from passing beyond the applicant's
boundary property lines.

A Memorandum of Agreement shall be completed and recorded by

11—
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11.

12.

the applicant with the Piefée County Auditor in conjunctio'n with the

final development plan approval by the Director of Pierce County
Planning and Land Services.

The business owner must live on the site for the continued activity of
the business. If the business owner moves off the site, the business
must be moved from the current residential site to another approved
site or be closed. Hours of operation shall be limited to 8:00 a.m. to
5:00 p.m. on weekdays with no weekend activities at this site.

There shall be no outside storage of equipment, materials, supplies,

or products; no manufacturing or retail shall occur on site.

Applicant must provide at [’east six (6) parking stalls at this site.

The proposed Cottage Industry Il shall not exceed 1,500 square feet
(including accessory buildings) and shall be limited to the maximum
of four non-residence employees.

The applicant shall allow Pierce County Staff to monitor the site to
make sure that all' conditions of approval are being adhered too. A
right-of-entry agreement shall be signed by the applicant allowing staff
unlimited and unfettered access to the site for inspection and
monitoring purposes. ‘

The applicant shall note the required Site Development Permit and/or
geotechnical review shall be in accordance with the applicable sections
of the following Pierce County Ordinances in effect at the time of
application:

» Title 11, lllicit Stormwater Discharges, Ordinance 96-47.

e Title 17A, Construction and Infrastructure Regulations, Site
Development and Storm Drainage Manual, Ordinance No. 99-24S.

o Title 17B, Construction and Infrastructure Regulations, Road and
Bridge Design and Construction Standards, Ordinance No. 99-24S.

e Title 17C, Construction and Infrastructure Regulations, Building

and Fire Codes, Ordinance No. 99-24S.
e Title 18E, Critical Areas, Ordinance 97-84.

The Hearing Examiner maintains jurisdiction over this case for a
period of three years to insure that all conditions of approval are

satisfied. If enforcement is necessary because there has not been
adherence to the conditions of approval, then the conditional use

12—
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DECISION:

14.

15.

permit will be subject to revocation directly by the Hearing Examiner.

The decision set forth herein is based upon representations made and
exhibits, including plans and proposals submitted at the hearing
conducted by the hearing examiner. Any substantial change(s) or
deviation(s) in such plans, proposals, or conditions of approval
imposed shall be subject to the.approval of the hearing examiner and
may require further and additional hearings.

The authorization granted herein is subject to all applicable federal,
state, and local laws, regulations, and ordinances. Compliance with
such laws, regulations, and ordinances is a condition precedent to the
approvals granted and is a continuing requirement of such approvals.
By accepting this/these approvals, the applicant represents that the
development and activities allowed will comply with such laws,
regulations, and ordinances. If, during the term of the approval
granted, the development and activities permitted do not comply with
such laws, regulations, or ordinances, the applicant agrees to
promptly bring such development or activities into compliance.

The request for a Conditional Use Permit to alld}w a Cottage Industry |l appraisal business
on site is hereby granted subject to the conditions contained in the conclusions above.

 ORDERED this 1% day of July, 2004.

MARK E. HURDELBRINK
Deputy Hearing Examiner

TRANSMITTED this 1 day of July, 2004, to the following:

APPLICANT:

OTHERS:

Robert Bonneville
8820 — 149" Street NW.
Gig Harbor, Washington 98329



Harry Roegner ‘Patricia Prokep |

PO Box 400 14820 — 88" Ave. NW
Wauna, WA 98395 Gig Harbor, WA 98329
Jeannie Woodward Jerry Shugers

8707 — 150" St. N.W. 14820 — 88™ Ave. NW
Gig Harbor, WA 98329 Gig Harbor, WA 9829

PIERCE COUNTY PLANNING AND LAND SERVICES

PIERCE COUNTY BUILDING DIVISION

PIERCE COUNTY DEVELOPMENT ENGINEERING DEPARTMENT
PIERCE COUNTY PUBLIC WORKS AND UTILITIES DEPARTMENT
TACOMA-PIERCE COUNTY HEALTH DEPARTMENT

FIRE PREVENTION BUREAU

~ PIERCE COUNTY PARKS AND RECREATION

PIERCE COUNTY COUNCIL

PIERCE COUNTY RESOURCE MANAGEMENT
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CASE NO: CONDITIONAL USE PERMIT: CASE NO. CP20-03
THE WALDMEISTER LP

NOTICE

1. RECONSIDERATION:  Any aggrieved party or person affected by the
decision of the Examiner may file with the department a written request for reconsideration
within seven (7) working days in accordance with the requirements set forth in Section
1.22.130 of the Pierce County Code. :

2. APPEAL OF EXAMINER'S DECISION: The final decision by the Examiner

may be appealed in accordance with Ch. 36.70C RCW.
NOTE: In an effort to avoid confusion at the time of filing a request for

reconsideration, please attach this page to the request for reconsideration.

16—
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RIGHT OF ENTRY AGREEMENT TO ALLOW
'COUNTY REPRESENTATIVES TO ENTER SITE TO PERFORM
INSPECTIONS, MONITORING AND CORRECTIVE ACTIONS IN
- ASSOCIATION WITH

PERMIT NUMBER(S) &/ 20 ~ 02

Grantor and Gréift'ee For purposes of this agreement and for indexing by the Pierce County Auditor as

required by R,.C.W. Ch. 65.04, the parties to this agreement are
}é Lot Bsiriac vr M , Grantor(s), and Pierce County,
~ Grantee.

Legal Description of Property: (Note: include abbreviated legal description if complete legal will not fit
here and reference to where complete legal can be found.)

Assessor Parcel No(s): __/9/22/8  ~4% —o04§&

A. Recitals.

1.

Grantor is the owner of certain real property in Pierce County, Washington, described above

~and referred to in this agreement as “the subject property.”

2

Grantor is applying for (a) é;z ,{%‘?‘2 J’M_ig %4 Erﬂu/ %
permit(s)/approval(s) associated with the development of the subject property.

In conjunction with the Grantor's proposed development of the subject property, the Grantor
agrees to allow Pierce County personnel and its representatives access to the subject
property for purposes of inspection during the pendency of the described

-permit(s)/approval(s) associated with the development of the subject property.

B. Access.

.

Grantor hereby grants to Pierce County personnel and its representatives access to the
subject property for purposes of inspection during the pendency of the described
permlt(s)/approval(s) associated with the development of the subject property.

Grantor further grants {o Pierce County personnel and its representatives access to the

‘subject property for purposes of completion of work guaranteed for site stabilization,

compleflen of conditions:of approval and/or mitigation measures, performing reclamation of
the site, or correcting defective work or facrlmes

This right' of entry shall commence on the date of signing of this agreement and shall expire

when the County deems that all necessary conditions of approval, permit requirements,
ordinance requirements, or mitigation measures have been met and the development
proposal has been completed (including work occurring pursuant to a financial guarantee).

C. Successors and Assigns.

1.

This agreement is intended to protect the value and desirability of the subject property and to
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benefit all citizens of Pierce County. It shall run with the land and be binding on all parties
having or acquiring any right, title, interest, or any part thereof, of the subject property,
including the grantor, heirs, successors and assigns. This agreement shall inure to the
benefit of each present or future successor in interest of the subject property or any part
thereof, or interest therein, and to the benefit of the citizens of Pierce County.

Dated this _ | day of __&J%Q‘Sd'__ 20 —Q-EF ) %j?b%
. : N ,
| @

" - o:?y
_ ?0*
Signature , Signature Signature 41‘422’
P20 /hg P Sl e frti)
Address ’ Address Address
"> /%/é/ M .

Ciyf, State, Zip. 7 City, State, Zip  City, State, Zip °

STATE OF WASHINGTON )
: )
County of Pierce )

| certify that | know or have satisfactory evidence that Eﬁbﬁﬁ' i}bg X[ ) Wé/are the person(s)
who appeared before me, and that said person(s) acknowledged that he/she/they signed this instrument
and acknowledged it to be his/her/their free and voluntary act for the uses and purposes mentioned in
the instrument. ,

DATED this __ 2\ day of@%}ﬂ:, 20 g’)ﬂ; :
W\m\ll\%m Wede b |

Signature S

MAR wAL W dt H

Print Name

Ny

LI

Title

3 i ~ I\
My Appointment Expires ) (0 (ST Lr
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Pierce County

Office of the Pierce County Hearing Examiner STEPHEN K. CAUSSEAUX, JR.
902 South 10th Street Pierce County Hearing Examiner

Tacoma, Washington 98405
(253) 272-2206

September 5, 2007

Pierce County

Planning and Land Services
2401 South 35" Street
Tacoma, WA 98409

RE: Revocation of Conditional Use Permit:
Case No.: CP20-03 (The Waldmeister LP)

Dear Applicant:

Transmitted herewith is the Report and Decision of the Hearing Exéminef regarding your
request for the above-entitled matter.

Very truly yours,

ARK E. HURDELBRINK
Deputy Hearing Examiner

MEH/dd
cc: Parties of Record
PIERCE COUNTY PLANNING AND LAND SERVICES
PIERCE COUNTY CODE ENFORCEMENT
PIERCE COUNTY DEVELOPMENT ENGINEERING DEPARTMENT
PIERCE COUNTY PUBLIC WORKS AND UTILITIES DEPARTMENT
TACOMA-PIERCE COUNTY HEALTH DEPARTMENT
FIRE PREVENTION BUREAU
PIERCE COUNTY PARKS AND RECREATION
PIERCE COUNTY COUNCIL
PIERCE COUNTY RESOURCE MANAGEMENT
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CASE NO.:

APPLICANT:

OWNER:

OFFICE OF THE HEARING EXAMINER

PIERCE COUNTY

REPORT AND DECISION

REVOCATION OF CONDITIONAL USE PERMIT:

.Case No. CP20-03 (The Waldmeister LP)

Pierce County

Planning & Land Services
2401 South 35" Street
Tacoma, WA 98409

The Waldmeister LP
Attn: Robert Bonneville
PO Box 346

Wauna, WA 98395

SUMMARY OF REQUEST:

On July 1, 2004, the Pierce County Hearing Examiner issued a decision approving
Conditional Use Permit, Case No. CP20-03, subject to a number of conditions. The
approval allowed The Waldmeister LP, (Robert Bonneville) to operate a Cottage Industry I
at 8820 — 149" Street NW. Pierce County is seeking revocation of the permit as three
conditions have been violated and there is a continued pattern of noncompliance.

SUMMARY OF DECISION:

Conditional Use Permit No. CP20-03 is revoked.

PUBLIC HEARING:

After reviewing Planning and Land Services Report and examining available
information on file with the application, the Examiner conducted a public hearing on

the request as follows:

The hearing commenced on April 15, 20607,

Paities wishing to testify were sworn in by the Examiner.
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The following exhibits were submitted and made a part of the record as follows:

EXHIBIT "1" - Planning and Land Services Staff Report and Attachments
EXHIBIT "2" - March 26, 2007 Mr. Bonneville’s Brief

EXHIBIT "3" - Order A

EXHIBIT "4" - Faxto Mr. Bonneville

EXHIBIT "5" - Master Application March 3, 2004

EXHIBIT "6" - Enlarged copy of Ex. 2 of Mr. Bonneville’s Memorandum
EXHIBIT "7" - Order Denying Court

EXHIBIT "8" - Hearing Brief

EXHIBIT "9" - Mansuer Case

EXHIBIT "10" - Chart

EXHIBIT "11" - March 23, 2007 Letter

‘EXHIBIT "12" - Floor Plan February 12, 2004

EXHIBIT "13" - PC Code and App. A
EXHIBIT "14" - Transcripts from April 13, 2007 proceeding
EXHIBIT "15" - Ordinance 2004-58s

EXHIBIT "16" - Photos of Site (Pictures of Ex. 6)

EXHIBIT "17" - Motion and Statement of Domestic Violence
EXHIBIT "18" - Cause for Petition February 16, 1988
EXHIBIT "19" - Business Locations Address

EXHIBIT "20" - Original Search Warrant (Criminal Case)
EXHIBIT "21" - Dept. of Revenue (Waldmeister Trust)
EXHIBIT "22" - Prop Information (Bruckwiesen)

Appearing was ROBERT BONNEVILLE who wanted to put on the record several
ijeotions to the hearing. First, he requested that the Hearing Examiner recluse himself
from hearing this matter which was denied. He also wanted to put on the record that there
was no opposition to his Motion Requesting Suppression of all evidence obtained from
unconstitutional searches. He also objected to any testimony from Pierce County
employees or agents that relate to anything observed in the three (3) searches of his
home. He also objected to there being a hearing on anything other than Condition No. 10
because Pierce County failed to give him constitutional notice and failed to provide public
notice. He wanted to be allowed to prepare an adequate defense on adequate notice. He
requested a continuance of the hearing.

Appearing was JILL GUERNSEY who is a Deputy Prosecuting Attorney for Pierce County.
She agrees that there was no written response but wanted to make full arguments on the
issue. Respondent was in Superior Court. Mr. Bonneville wanted this hearing stayed
pending any outcome of that case. The issue was denied by the Court. Various Exhibits
were entered into the record. The Hearing Examiner does not have authority to rule on

constitutional issues. The objection to testimony is also a constitutional argument. A letter
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dated March 23, 2007 was faxed to Mr. Bonneville, which was titled Amended Revocation
of Conditional Use Permit, which provided notice.

Reappearing was ROBERT BONNEVILLE who stated that he did not receive the Amended
Revocation letter. He still does not think this provided him adequate notice and it was not
advertised the way it was suppose to be advertised.

Reappearing was JILL GUERNSEY who stated that there is no requirement that the letter
be published in the newspaper. Mr. Bonneville already had a continuance in this hearing
and there is no reason to continue it further.

Reappearing was ROBERT BONNEVILLE who stated that he did get a Staff Report, buthe
doesn't think it provided him with constitutional notice.

The Hearing Examiner denied the requests of Robert Bonneville.

Appearing was MARCIA GREESON who is a Project Manager with Pierce County. This
matter was heard before the Examiner three (3) years ago. Since that time several things
have happened. There is a correction in the revocation letter that was discussed. On July
1, 2004 a Decision was issued approving a home occupation / cottage industry for Mr.
Ellwanger-Bonneville. There were certain conditions that needed to be adhered to by Mr.
Bonneville. These related, among other things, to a limitation of four (4) employees, 1,500
square feet and allowing County staff unlimited access to be able to see if Conditions are
satisfied. The County has gone out three (3) different times within the three (3) years. The
. Examiner has authority to revoke a Conditional Use Permit if the Conditions of Approval
~ are not satisfied. Mr. Bonneville has violated numerous Conditions. First was Condition

‘No. 3, which said that he must apply for permits necessary within sixty (60) days of the final
Decision. Failure to obtain those permits would automatically cause the approval to be null
and void. A building application was filed within the time frame. The applicant did nothing
with this permit and the application expired on August 31, 2005. The applicant failed to
address the Health Department concerns, which include the request a floor plan of the
entire building, be provided. Mr. Bonneville also violated Condition No. 7 in the original
Decision. That Condition required that the business owner must live on the site for the
continued activity of the business. A former employee contacted County staff and stated
that Mr. Bonneville was not living on the site. Mr. Bonneville also violated Condition No. 10
of the original Decision in that in the Decision it stated that the proposed use shall not
exceed 1,500 square feet. It actually limited the maximum to four (4) non-residential
employees. During each of the visits it was clear that other areas of the home were being
used for business but were not on the submitted floor plan. There were also more than
four (4) individuals who identified themselves as employees. Stait estimated between 7
and 12 people were on the premises. Condition No. 11 was also violated which states that
the applicant shall allow Pierce County staff to monitor the site. On each of the three (3)
visits Mr. Bonneville did not allow immediate access. Mr. Bonneville was very
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argumentative at each of the site visits. It is noted that there were more than four (4)
employees, and as many as 15 workstations were observed. County staff has received
phone calls from neighbors with concerns about this business. This happened as recently
as yesterday.

Reappearing was ROBERT BONNEVILLE who stated that he did all that he was required
to do under Condition No. 3. He submitted an application. Planning and Land Services
has to rule on that application within 120 days. There wasn’t anything else that he had to
do. The fact that the County did not act on the application was not his fault. He never
received a request from anyone for more information. The floor plan is correct. In
reference to area 5, it is upstairs and is on the floor plan. Everything was done
appropriately by him. He believes that if the County wanted more information they should
have contacted him. The County had a site visit on May 3, 2005. This was a normal site
visit. He was polite. There was no problem with that inspection. They toured each area
and found that everything was appropriate. Area 5 is part of the upstairs. He took the
County representatives upstairs which were private areas. Area 5 is included in the
original calculations. He was referring to amap. Questions were asked from both County
representatives and the Hearing Examiner about this site plan. He indicated that there was
an agreed floor plan. It was revised several times after discussions with County staff.

Reappearing Was JILL GUERNSEY who stated that the only floor blaﬁ that staff agreed to
is located within the original packet and is marked as Exhibit 1G.

Reappearing was ROBERT BONNEVILLE who stated that it is clear that 1G is not the
correct floor plan because it does not even include the upper floor. Area 5 is on the upper
floor. There would be no mention of Area 5 uniess an upper floor was part of the floor
plans. He submitted calculations several times between several plans in 2005 when
everything was agreed upon. Area 5 has never been used as a business*area as part of
the 1,438 square feet. This area is used for his significant other's father. He does not
believe he violated Condition No. 7 regarding unlimited access. He has never lived
anywhere else for any duration of time for 25 years. Unlimited access is a violation of his
constitutional rights. He has never violated any space requirements. The floor plans have
never changed for all three (3) visits. He has had less and less space for his business and
less and less employees since 2005. He discussed the employee situation. There have
not been more than four (4) non-residential employees ever. He has two (2) full time
employees. There are appraisers that come to his house, but they are not employees.
They share things, come to pick up files, assignments, etc. Patricia Prokop and her
daughter are sometimes at his place. They are not employees. Calculation of employees
does not count when a customer or client comes in. The second search by the County was
more like a police raid. A police car came in and screeched across the driveway. He
blocked off the driveway. Everyone was afraid of what was going on. There were eight (8)
people there including himself. Patricia was there. She is his significant other. She lives
next door and is an appraiser. She does maintain a workstation in his house. She is not
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an employee. Lisa was also there and she is an independent contractor. She had a
person driving her named Ditch who has tattoos all over him. He is not an appraiser. He
doesn’t understand how the County keeps saying that there was between 7 and 14 people
there. Why can't they count the number of people? He can count. There is Sarah who is
an employee and Shannon who iszan employee. Lisais not an employee. She has an
office somewhere else. Patricia is not an employee. She is her own appraiser. Colleen
was there who is her daughter. She is a 16 year-old high school student. She is notan
employee. Her friend was there also. She is not an employee. The real issue is what
constitutes an employee.

Reappearing was JILL GUERNSEY who asked questions of Robert Bonneville. Mr.
Bonneville acknowledged a copy of the master application. He looked through it. He
acknowledged that he signed the application under penalty of perjury. He acknowledged
four (4) employees. He requested four (4) employees. The specifics of this application
were discussed. He acknowledged that he wanted to operate an appraisal business from
his home. There was some discussion about traffic and Mr. Bonneville's answer to that.
Mr. Bonneville acknowledged several other statements made within the application that
were correct. He acknowledged that this was done under penalty of perjury. The right of
entry agreement was discussed. He acknowledged signing this agreement. He stated that
there would be four (4) employees. He described within the document which areas would
be used for the business. The specific floor plan within the master application was
discussed further. He acknowledged that three (3) particular areas were all that he
requested be designated as business areas within the application. The original Decision
was discussed. Questions were asked regarding the original conditions relating to the
Decision granting the Conditional Use Permit. He applied for the appropriate permits. He
did not receive any requests for additional information. He acknowledged that he did not
obtain a permit. He believes that he did everything that he was required to do. He insisted
that he has lived on the”property and abided by the hours of limitations stated in the
Decision. He also believes that he satisfied the maximum square footage for the business
"~ and the limitation on employees. He did have a problem with the unlimited access
condition. He described some of the inspections, including the second inspection which he
described as a raid. He described the officer. He said he worked with Ms. Greeson about
a floor plan for the business and the structure. They came to an agreement. Mr.
Bonneville discussed where he has lived. There were discussions about what he testified
about at the prior hearing. This is about his living arrangements and why they lived in
Bellevue for a time. He stated that the 1,500 feet is the maximum this particular area can
vary. He is not locked in on particular areas.

Appearing was LISA BONNER who was asked questions by Robert Bonneville. She
testified that she is an independent contractor for Robert Bonneville. She types reportsfor
him. She described the second inspection because she was present. She was at the
business with a friend named Ditch who is not an employee. Someone told her that
someone was peeking through the window. It happened to be Mr. Luppino. He was in a
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bulletproof vest. It was an extremely scary event. Everyone was in a panic. She is an
~ independent contractor and has a separate building on her property for her business. She
has her own business license. She did feel intimidated at the inspection that took place.
She had to go see a counselor. Since then the cleaning lady hasn't came back. Jill
Guernsey asked several questions. She thought that Mr. Luppino was wearing a
bulletproof vest. A police officer was armed, but he did not draw his weapon.

Appearing was MARK LUPPINO who is code enforcement officer with Pierce County. He
was asked questions by Robert Bonneville. He acknowledged that he did not measure the
house. He was then asked questions by Jill Guernsey. He was not wearing a bulletproof
vest. He stated that there were 10 to 12 people there. There were 15 workstations. This
was all on the downstairs level. He did go upstairs and saw areas that could potentially be
work areas, but Mr. Bonneville said that this was for his own personal use. Mr. Bonneville
would not initially let them onto the property. He described what he saw. Robert
Bonneville specifically stated that he would not agree to let them on the property.

Appearing was KOLENE SNIDER who was asked questions by Robert Bonneville. She
saw someone outside the window talking on the phone. She is a student. She did feel
cornered. She does not like being asked these questions. She felt intimidated. She was
not an employee nor was her friend.

Appearing was PATRICIA PROCOP who was asked questions by Robert Bonneville. She
lives east of his house. She has her own business. She does maintain a desk in his office.
She is Mr. Bonneville’s significant other. She was present at the inspection. She also was
very intimidated. It was like something out of the TV show “Cops”. It certainly could affect
the business. She talked about the previous person called Hillary. She was a previous
employee who got in a car accident and wanted to work under the table. She became very
defiant towards you when you do not agree. She said that she would get back at you.

Appearing was HARRY ROENGER. He lives close to Robert Bonneville. There hasn’t
been a lot of traffic in this area. He walks by Robert Bonneville's place. There are very few
cars there. :On average there is maybe four.(4) cars. He is around almost every day. On
the weekends he doesn’t see any cars there. He is Robert Bonneville's brother-in-law.

Appearing was JEANNIE WOODWARD who was asked questions by Robert Bonneville.
She is his sister. She owns property in this area also. She sees three (3) to four (4) cars
parked at his property on the weekdays and on the weekends. The upstairs is not used for
business.

Appearing was CARCL OWEN who owns property on the backside of Mr. Bonneville's

property. She had some questions about the business impact on surrounding areas. She
is concerned that this area would be rezoned.
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Appearing was MARCIA GREESON who is the County Planner for this project. She was
asked questions by Robert Bonneville. She was present at all three (3) of the inspections.

~ She did not measure the house when she came out for the inspection. She relies on floor
plans and site plans that are submitted. She saw particular people at the inspections. She
saw a Billy, Kevin, a blonde woman, a person who identified themselves as his daughter,

Shanna, Patricia, Sarah, Lisa and another girl on the side of the road. She described
specifically what she observed at the inspection. A womanwho answered the door stated
she would gave to get her boss who she identified as Patricia. Another girl came out and
said she was an employee.

The hearing was continued and then reconvened on June 14, 2007.

Reappearing was JILL GUERNSEY who submitted an Exhibit. It was an Order Denying
Mr. Bonneville’s request to Enjoin and Stay this hearing.

Reappearing was ROBERT BONNEVILLE who submitted a Hearing Brief as an Exhibit.
He cited the Mansour case in support of his position regarding the standard of proof.

Reappearing was JILL GUERNSEY who argued that the Mansour case is not applicable to

- the facts in this case. The Hearing Examiner in this case is a fact finder. In the Mansour
case the King County Board of Appeals was acting in appellate capacity so, therefore,
there was standard of proof issues. The Department has just requested revocation of
permit. An Exhibit contrasting the Mansour case versus this particular situation was
submitted. The Hearing Examiner has to find by a preponderance of evidence that it is
appropriate to revoke the permit. She went through the standards of review and where
certain Decisions are appealed. Mr. Bonneville is incorrect in his analysis. The
preponderance of the evidence standard is the appropriate standard. The March 23, 2007
letter from Ms. Greeson to Mr. Bonneville and was also marked as an Exhibit.

Reappearing was ROBERT BONNEVILLE who stated that the substantial evidence
standard of proof cited in the Pierce County Code is entirely inadequate for a trier of fact.
The Mansour case is applicable.

Appearing was CAROL OWEN who did testify at the last hearing. She was in Mr.
Bonneville's house yesterday. There were three (3) cars in the yard and three (3) people in
the house. Upon questioning by Mr. Bonneville she agreed that this was not a staged
situation. She just happened to go by there.

Appearing was SANDI ARNDT who only knows Robert Bonneville by the name Mr.
Ellwinger. Her property abuts against his property. They go back a long ways. She has
lived in this area since 1993. She first found out about the business in 1999 when
someone was climbing up her tree. This person said there was going to be a business on
the property. After that she noticed cars coming and going. There is 50 feet of property
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from her patio to his property. She reported the business to appropriate agencies. Mr.
Ellwinger has threatened her in the past. Neighbors are scared to testify against Mr.
Ellwinger. He takes what he wants. She doesn't want to hear the noise from his business.
She feels threatened. The rest of the neighbors also feel threatened. She has tried to
document the threats. Upon questioning by Mr. Bonneville she stated that she has lived on
the property for almost 15 years. She has met him twice. She only made one (1) phone
call to the County. She discussed more threats to her life. Mr. Bonneville has had
continuing problems with not having permits.

Reappearing was MARCIA GREESON who was asked questions by Mr. Bonneville. She
stated that she had received approximately five (5) calls per day regarding complaints on
his property. There were probably five (5) different people who called at different times and
complained about the cars coming and going. She described what she saw on the first
visit after the Decision was issued. She went out the first time on May 12, 2005. There
appeared to be too many vehicles and too much space was being taken in the building for
business use. There also appeared to be someone working upstairs and an employee
standing outside. She was not going to pursue it at that point but wanted to check back.
She described areas that were being used. She did this on Exhibit “6”. The areas
between areas 3 and 4 have always been used for business areas. There were desks and
computers used in that area. Another floor plan was examined. The area she was
describing was one large area. She did not go upstairs on the first visit. The persoh
working upstairs was a younger man. She did ask to look in different areas. She did notgo
~ upstairs. She didn’t see anyone under desks, but there could have been people under
there. Her second visit wasn't until the next year in November. It was a routine follow up.
The police did come with her. She received a report that they were hiding under desks.
She toured the entire house. She believes that Mr. Bonneville has been very belligerent
and argumentative in the past and thought that it was appropriate to have a police escort.
She went to the door initially. Mr. Bonneville initially told her that she could not come in
and that it was unconstitutional. Upon questioning by Jill Guernsey, she stated that she
was never allowed to go in immediately when she went for a site visit. She went through
Exhibit “12” which was the floor plan. She went through the calculations. There were three
(3) specific business areas. Ms. Greeson did see copiers, paper and office supplies along
the entryway which was not part of the calculations. Business area 2 was being used on
all three (3) visits as a business area. The only area that may not have been used was
proposed business area 3. On the first visit it appeared that an area upstairs was being
used for business purposes. The second visit it appeared not to be being used as a
business area. '

Reappearing was PATRICIA PROKOP. Exhibit “6” was entered. In May 2005 her father
was living upstairs. There wasn't business being conducted there. Arez 3 is not usad for
business. Itis just a hallway. She discussed the dog groomer’s business. Their business
has more effect on the community than his. She has her own computers at her office. She
is only an independent contractor and uses some of the research facilities that Mr.
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Bonneville has. She is not an employee.

Reappearing was MARK LUPPINO who stated that the disk of the pictures he took failed.
He only had two (2) pictures. One of the pictures is of an employee box with a bunch of
names on it. He did not recall if he toured the whole house on the first visit. On the
second visit they were concerned because they heard that people could possibly run out
the back door if they came to visit. He and the Deputy separated. He described where he
was in relation to the Deputy. They did tour the entire upstairs and downstairs together.
The license plate numbers were marked down. He stated that the majority of the
downstairs was being used for business purposes. He described the right of entry
agreement. Ifthey are told to leave by a property owner, then they leave. He is not aware
- of any Section that states he must advise them that they can deny entry. He did not advise
Mr. Bonneville of that right. He did not see anybody hiding under desks, but they could
have been. Upon questioning by Jill Guemnsey, he stated that he wears jeans to
inspections. He does have a Pierce County shirt that says Code Enforcement. Sometimes
he wears a vest. He was wearing the same vest today that he wore at the inspections. He
went over some of his previous testimony. He reiterated that he stated there were 10 to 12
people at the site. On the second visit there were approximately 15 workstations. He
discussed some of the problems they have had with entering the residence. The first one
he told them they had to wait. On the third visit he did not let Ms. Greeson in. He became
very argumentative. He believed that they were violating his rights. Upon questioning by
Robert Bonneville, he stated again that 10 to 12 people were at the residence.

Appearing was DEPUTY DAN WELICK who was asked questions by Robert Bonneville.
He was present at the site visit and was armed. He did enter the building the first time he
went out there. He was given a tour by Mr. Bonneville. He did question one (1) femalg at
the site visit. He did not screech his tires. He wore the same clothes that he was wearing
today. He parked his vehicle in back of Mr. Luppino’s. He did not flash his lights or puton
his sirens. He did not arrest or threaten to arrest anyone. On the first visit he thought Mr.
Bonneville was trying to intimidate Ms. Greeson. He became less confrontational after he
saw him. Mr. Luppino and himself were going to leave because he would not let them in
the house, but he did come out and agreed to let them come in and inspect. There was
about a five (5) minute lag from the time Ms. Greeson asked to go in the house to when
they were finally allowed in the house. On the second visit he pulled in to the driveway the
same way he did before. Mr. Bonneville argued with Mr. Luppino. They started leaving
again. Mr. Bonneville came running out of the house again and asked them to please
come in. On his first visit there were several cars. There were approximately six (6) cars
located in the vicinity. He thought there were approximately 7 or 8 people working at the
residence. There were more workstations than people. There were 15 workstations in the
downstairs area. There were alssc two upstairs but it appeared they were not being used.
Upon questioning by Robert Bonneville he explained again that Mr. Bonneville was not
cooperative. He stated that they had no right to go on his property. There were 7 or 8
people working. Four (4) had left the residence.

10—
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Reappearing was ROBERT BONNEVILLE who admitted pictures into the record. Jerry
Sugar testified about those pictures.

Reappearing was JILL GUERNSEY who admitted a couple more Exhibits into the record.
A Protection Order filing indicated that Mr. Bonneville had a different address in 1987. This
contradicts his living in the same residence for 25 years. There also was admitted a
compilation of businesses that list Robert Bonneville's address as their business address.
Several other Exhibits were entered. She gave closing statements. She believes that the
Conditions were violated pursuant to the March 23, 2007 amended letter from Marcia
Greeson. Condition No. 3 stated that the applicant must apply for necessary permits.
Failure to obtain the permits will cause the approval to automatically be null and void. Mr.
Bonneville himself testified that he applied for the permits, but he did not obtain them. He
is experienced. He knows what to do. The County did not prove Condition No. 7.
Condition No. 10 was also proved. It stated that the workarea shall not exceed 1500
square feet. It should be limited to four (4) nonresidents and employees. Ms. Greeson
testified that she did not agree to Exhibit No. 6. She only testified about Exhibit No. 12.
She also testified that Mr. Bonneville exceeded the square footage because he used more
than what she approved on Exhibit No. 12. He also exceeded the employee limitation.
The intent of the Decision was for there to be a limit of four (4) workers at the site. There
has been discussion about independent contractors and employees. There was 15
workstations. Condition No. 11 was also violated. He did not allow unlimited access. He
was intimidating. He should have appealed the Decision if he had any problems with it.
Mr. Bonneville insists that this 1500 square feet limitation is floating.

Reappearing was ROBERT BONEVILLE who gave his closing statements. He believes
they agreed to a configuration outlined in Exhibit 6. He could easily consolidate down to
1000 square feet. These continued workstations don’t make employees. They don't have
excessive floor space. He does not believe that his credibility is at issue. He believes the
County representatives have misstated what is going on. He believes it is manufactured
evidence. The evidence just isn't before the Examiner. He believes that he did apply for
all the permits. He never got any communication from County staff about permits. The
right-of-entry agreement also wasn't violated. It violates his constitutional rights. He does
not believe he violated any Conditions.

No one spoke further in this matter and the Examiner took the matter under advisement.
The hearing was concluded at 4:30 p.m.

NCTE: A complete record of this hearing is available in the office of Pierce County
Planning and Land Services.

FINDINGS, CONCLUSIONS AND DECISION:
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FINDINGS:

1. The Hearing Examiner has admitted documentary evidence into the record, heard
testimony, viewed the property, and taken this matter under advisement.

2. Notice of this request was advertised in accordance with Chapter 1.22 of the Pierce
County Code. Notice of the date and time of hearing was published two (2) weeks
prior to the hearing in the official County newspaper. Property owners within 300
feet of the site and parties of record from the past hearing were sent written notice.

3. On July 1, 2004 a Decision approving a Conditional Use Permit, subject to
conditions was issued by the Hearing Examiner. No appeals of the Decision were
filed. The approval allowed The Waldmeister LP (Robert Bonneville) to operate a
Cottage Industry Il appraisal business at 8820 149" Street NW. The County is now
seeking revocation of the permit alleging that Robert Bonneville violated several
Conditions of Approval.

4. The County may bring a request to revoke a Conditional Use Permit based upon
violations of Conditions of Approval. In this case, the Hearing Examiner maintained
jurisdiction over this case for a period of three (3) years to ensure that all Conditions
of Approval were satisfied. Condition No. 13 specifically provided that if the
applicant did not adhere to the Conditions of Approval, then the Conditional Use
Permit would be subject to revocation directly by the Hearing Examiner.

5. Robert Bonneville argued that the standard of proof for this revocation proceeding
was inappropriate and the proceeding should be dismissed. This Examiner does
not find that there is an improper standard of proof with regard to revocation of
Conditional Use Permits. The Examiner must find by a preponderance of evidence
that the Conditions contained within the original Decision were violated prior to
revoking the Conditional Use Permit. The Mansour case does not apply to this
proceeding. The Hearing Examiner is the fact finder in this case.

6. Robert Bonneville also brought up Constitutional arguments that are beyond the
jurisdiction of the Hearing Examiner. Robert Bonneville's argument regarding
inadequate notice is without merit. All notice requirements were satisfied and Mr.
Bonneville himself was provided ample notice.

7. The County outlined its arguments in a March 23, 2007, Amended Revocation

) oy ad soaalads mrem b P ~ M
Letter. An analysis of each of the alleged violations are hereby made as foliows:
) y

A. Condition No. 3 of the original decision states that: The applicant must apply
for necessary permits within 60 days of the final Hearing Examiner’s Decision
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approving a Conditional Use Permit (CUP) for a Cottage Industry Il. Failure
to obtain appropriate permits to reach conformance with conditions and/or
regulations shall cause all approvals granted herein to become automatically
null and void. :

Although Mr. Bonneville did apply for necessary permits within 60 days of the
final Decision, no approvals were ever granted. Mr. Bonneville blames
County officials for not doing their jobs in a timely fashion, but he presented
no evidence showing that he diligently attempted to obtain appropriate
permits. Therefore, he violated Condition No. 3.

Condition No. 7 of the original decision states that the business owner must
live on the site for the continued activity of the business. If the business
owner moves off the site, the business must be moved from the current
residential site to another approved site or be closed.

The preponderance of the evidence did not show that Mr. Bonneville has not
lived on the property, and thus he complied with Condition 7.

Condition No. 10 of the original decision states that the proposed Cottage
Industry I/ shall not exceed 1,500 square feet (including accessory buildings)
and shall be limited to four non-residence employees.

There was a lot of testimony about this particular issue. Mr. Bonneville
testified that he believed that a particular site plan was approved by the
County for this business use. This was admitted into evidence as Exhibit No.
6. None of the County employees agreed that this was an approved site
plan and Exhibit 6 had never been part of the record in the past. Exhibit No.
12 is the previously submitted site plan which shows what areas would be
used for business use. The testimony from Marcia Greeson was particularly
compelling. She stated that on at least one of her visits the entry way,
proposed business area no. 1, proposed business area no. 2, and business
area no. 3 (as noted on Exhibit No. 12) were being used for business. She
counted 15 workstations. The square footage used for business purposes
exceeded 1,500 square feet. It was not the intent of the Hearing Examinerto
allow this to be a floating business area. ltis also clear from the testimony
that there are more than four (4) nonresidential workers on site. There was a
lot of testimony about the distinction between employees versus independent
contractors, but the intent of the Decision was to only allow four (4)

nonresidential workers. There were in excess of that number during at least
one of the site visits. There were at least 15 workstations present at the

business. Mr. Luppino saw an employee box with a bunch of names on'it.
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8.

Therefore, a preponderance of the evidence shows that the applicant
violated Condition 10 both by having more than four employees and
exceeding the square footage limitation.

Condition No. 11 of the original decision states that the applicant shall allow
Pierce County Staff to monitor the site to make sure that all conditions of

- approval are being adhered to. A right-of-entry agreement shall be signed by

the applicant allowing staff unlimited and unfettered access to the site for
inspection and monitoring purposes.

Mr. Bonneville made constitutional arguments regarding the legality of this
Condition. However, the original Decision was not appealed. Mr. Bonneville
is therefore required to abide by the conditions contained within the original
Decision. This condition was imposed because there was a question about
whether or not the Conditions would be satisfied by him. His abusive and
hostile behavior is a violation of the agreement. He would not let the
individuals on to the site without causing problems, and therefore, violated
Condition 11.

The Examiner finds that the credibility of the witnesses was paramount in making
this Decision. The Examiner did not find Robert Bonneville credible.

CONCLUSIONS:

1.

DECISION:

The Hearing Examiner has jurisdiction to consider and decide the issues presented
by this request.

A preponderance of the Evidence showed that Conditions of Approval No. 3, 10 and
11 were violated. Therefore, the Conditional Use Permit is revoked.

Conditional Use Permit No. CP20-03 is hereby revoked for violations of conditions of

approval.

ORDERED this 5%& day of September, 2007.

/W /ﬁ//l

/ /e / /e
MARK E. HURDELBRINK
Deputy Hearing Examiner
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TRANSMITTED this day

APPLICANT: Pierce County

of September, 2007 to the following:

Planning & Land Services
2401 South 35" Street
Tacoma, WA 98409

OWNER: The Waldmeister LP
Attn: Robert Bonneville

PO Box 346

Wauna, WA 98395

OTHERS:

Carol Owen
‘PO Box 723
Wauna, WA 98395

Jeannié Woodward
PO Box 641
Wauna, WA 98395

Harry Roegaw
15012 88" Ave NW
Gig Harbor, WA 98329

Patricia Prokep
PO Box 101
Gig Harbor, WA 98335

Leroy & Sandy Arndt

14687 Bridle Ridge Trail NE

Prior Lake, MN 55372

Chariotte Yordy |
8914 149" Street NW
Gig Harbor, WA 98329

Kolene Snider
PO Box 101
Gig Harbor, WA 98335

Lisa Bonner

PO Box 257

PMB 2799

Olympia, WA 98507

PIERCE COUNTY PLANNING AND LAND SERVICES

PIERCE COUNTY BUILDING DIVISION

PIERCE COUNTY DEVELOPMENT ENGINEERING DEPARTMENT
PIERCE COUNTY PUBLIC WORKS AND UTILITIES DEPARTMENT
TACOMA-PIERCE COUNTY HEALTH DEPARTMENT

FIRE PREVENTION BUREAU

PIERCE COUNTY PARKS AND RECREATION

PIERCE COUNTY COUNCIL

PIERCE COUNTY RESOURCE MANAGEMENT
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CASE NO: Revocation of Conditional Use Permit: Case
No. CP20-03 (The Waldmeister LP)

NOTICE

1. RECONSIDERATION: Any aggrieved party or person affected by the
decision of the Examiner may file with the Department of Planning and Land Services a
written request for reconsideration including appropriate filing fees within seven (7) working

days in accordance with the requirements set forth in Section 1.22.130 of the Pierce

County Code.

2. APPEAL OF EXAMINER'S DECISION: The final decision by the Examiner
may be appealed in accordance with Ch. 36.70C RCW.
NOTE: In an effort to avoid confusion at the time of filing a requeét for

reconsideration, please attach this page to the request for reconsideration.
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18.140.060 Revocation, Modification and Expiration.

The purpose of this Section is to provide the authority and procedures for the
revocation, modification, and expiration of permits and approvals granted pursuant to
the Pierce County regulations.

A.

Hearing Examiner's Authority. The Hearing Examiner has the authority to
revoke or modify any permit or approval which was issued pursuant to his or
her review. Prior to such revocation or modification, a public hearing shall be
held by the Examiner and procedures concerning notice, reporting, and
appeals shall be the same as required for the initial consideration thereof,
provided that when any permit or approval is not exercised within the time
specified in such permit or approval or, if no date is specified, within one year
from the approval date of said permit or approval, the permit or approval shall

~ automatically become null and void and no public hearing shall be required on

the matter.

Director's Authority. The Director or designee has the authority to revoke or
modify any permit or approval which was issued pursuant to his or her review.
Prior to such revocation or modification, the Director or designee shall follow
procedures concerning notice and appeals as required for the initial
consideration thereof, provided that when any permit or approval is not
exercised within the time specified in such permit or approval or, if no date is
specified, within one year from the approval date of said permit or approval,
the permit or approval shall automatically become null and void and no public
hearing shall be required on the matter.

Initiation of an Action. An action to revoke or modify any matter set forth in

subsections A. and B. may be initiated by:

1. The Examiner;

2. The Director; or

3. The petition of any aggrieved party directly affected by the project or
use together with a filing fee listed in Chapter 2.05, PCC, and filed
with the Department.

Grounds for Revocation or Modification. Such revocation or modification
shall be made on any one or more of the following grounds:

1. That the approval or permit was obtained by fraud;

2. That the use for which such approval or permit was granted is not
being exercised;

3. That the use for which such approval or permit was granted has ceased
to exist or has been suspended for one year or more;

4. That the approval or permit granted is being, or recently has been,

exercised contrary to the terms or. conditions of such approval or
permit, or in violation of any statute, resolution, code, law, or
regulation.



5. That the use for which the approval or permit was granted was so
exercised as to be detrimental to the public health or safety, or so as to
constitute a nuisance.

Expiration. When any permit or approval is not exercised by the expiration
date indicated on the approval or permit or, if no expiration date, is specified,
one year from the approval date, the permit or approval shall expire. No
extension of the expiration date for a permit or approval shall be granted
unless such extension is approved pursuant to specific provisions for the
relevant permit or approval.



18A.25.150 Rural Zone Classifications and Use Table.

B.

Rural Residential.

1.

Purpose. To provide for rural uses incorporating existing as well as

historic patterns of settlement and character. Rural Residential areas

function as a buffer between urbanized areas and resource land. They can
supply lands that may be added to an urban growth area over time. The

Rural Residential zones also allow for commercial and industrial uses

related to and dependent upon natural resources and public and

commercial recreational and associated uses related to the outdoors, along
with rural residential, agricultural, and other resource uses.

Description. Seven Rural Residential zone classifications are recognized:

Rural Separator, Rural 5, Rural 10, Rural Reserve 5, Rural Reserve 10,

Rural 20, and Rural 40. '

C. Rural 10. The Rural 10 zone classification is intended to provide
for rural uses at a rural density and includes rural lands between
the Rural 5 classification and the designated Forest Lands
classification.



18A.35.060 Home Occupations and Cottage Industries.

A.

Purpose. The purpose of this Section is to provide standards which allow a
resident of a single-family dwelling to operate a limited activity from their
principal residence or permitted accessory structure while achieving the goals of
retaining residential character, maintaining property values, and preserving
environmental quality.

Applicability. Home Occupations and Cottage Industries are only permitted as
an accessory use in conjunction with a residence.

Exemptions.

1.

Home-Based Day Care activities are exempt from the regulations of this
Chapter. The regulations governing day-care facilities are stated in
Section 18A.35.070, Day-Care Facilities.

Temporary Lodging Facilities (Lodging House), including bed and
breakfast inns and boarding/rooming homes, are exempt from the
regulations of this Chapter.

Performance Standards.

1.

Intent. It is the intent of this Section to provide performance standards for
home occupation and cottage industry activities, not to create a specific
list of every type of possible home-based business activity. The following
performance standards prescribe the conditions under which home
occupation and cottage industry activities may be conducted when
incidental to a residential use. For activities which exceed these
performance standards, refer to Chapter 18A.25, Zone Classifications and
Use Tables, to determine the appropriate commercial, industrial, civic, or
office use category which applies to the activity.
General Provisions. The following general provisions shall apply to all
home occupation or cottage industry activities. Additional provisions for
each type of home occupation and cottage industry are found in Sections
18A.35.060 D.3.,4.,and 5.
a. The activity is clearly incidental and secondary to the use of the
property for residential purposes and shall not change the
residential character of the dwelling or neighborhood;

b. External alteration inconsistent with the residential character of the
structure is prohibited,

C. Use of hazardous materials or equipment must comply with the
requirements of the Uniform Building Code and the Uniform Fire
Code;

d. The activity does not create noticeable glare, noise, odor, vibration,
smoke, dust, or heat at or beyond the property lines;

€. Use of electrical or mechanical equipment which creates visible or

audible interference in radio or television receivers or fluctuations
in line voltage at or beyond the property line is prohibited;

f. Manufacturing shall be limited to the small-scale assembly of
already manufactured parts but does not preclude production of
small, individually hand-crafted items, furniture, or other wood



k.

items as long as the activity meets the other standards of this
Chapter;

Customers/clients are prohibited on the premises prior to 6 a.m.
and after 9 p.m.;

Sales in connection with the activity are limited to merchandise
handcrafted on site or items accessory to a service (i.e., hair care
products for beauty salon);

One advertising sign not exceeding two square feet in size is
permitted in accordance with Chapter 18B.20, Signs (Except for
Gig Harbor) and Chapter 18B.40, Signs (Gig Harbor/Peninsula);

In addition to the single-family parking requirements, off-street
parking associated with the activity shall include one space per
non-resident employee, and one additional space in accordance
with standards set forth in Section 18A.35.040, Loading Area
Requirements and Off-Street Parking; and

Cottage industry activities shall comply with building and fire code
requirements for permits, occupancy, and inspection.

Home Occupation. Activities which comply with the following standards
are permitted outright in either urban or rural areas:

a.

b.

d.

€.

Only the resident can perform the activity; non-resident employees
are prohibited;

The activity shall be limited to an area not more than 500 square
feet or a size equivalent to 50 percent of total floor area of the
living space within the residence, whichever is less;

One vehicle, up to 10,000 gross vehicle weight, is permitted in
connection with the activity;

The activity shall be performed completely inside the residence, an
accessory structure, or a combination of the two.

There shall be no outside display or storage of materials,
merchandise, or equipment.

Cottage Industry I. Activities which comply with the following
standards are permitted upon issuance of an Administrative Use Permit in
the urban and rural areas:

a.
b.

€.

Two non-resident employees are permitted;

The activity shall be limited to 1,000 square feet or a size
equivalent to 50 percent of total floor area of the living space
within the residence, whichever is less;

Two vehicles, up to 10,000 gross vehicle weight each, are
permitted in connection with the activity;

The activity shall be performed completely inside the residence, an
accessory structure, or a combination of the two; and

There shall be no outside display or storage of materials,
merchandise, or equipment.

Cottage Industry II. Activities which comply with the following
standards are permitted in the rural area upon issuance of a Conditional
Use Permit:



Four non-resident employees are permitted;

The activity shall be limited to 1,500 square feet or a size
equivalent to 50 percent of total floor area of the living space
within the residence, whichever is less. Properties which are five
acres or greater may exceed this requirement at the Examiner's
discretion;

Three vehicles up to 10,000 gross vehicle weight each and one
vehicle in excess of 10,000 gross vehicle weight are permitted in
connection with the activity;

Outside display of up to 10 items of merchandise which are
consistent with Section 18A.35.060 D.5.e., is permitted provided
that such items are located completely on the property and do not
create a nuisance or hazard to traffic or adjacent properties; and
Activities and outside storage of materials and/or equipment are
permitted provided the site is sufficiently screened as determined
by the Examiner.

Conditions and Decision Criteria. In addition to the standards set forth in
Section 18A.35.060 D., the Director and/or the Examiner have the authority to
impose additional conditions or to deny a Cottage Industry I or II based upon the
following decision criteria:

1.

Activities which are potentially harmful or hazardous and may adversely
affect the surrounding residential character or the environment may be
modified or denied;

Activities which are not clearly incidental and secondary to the use of the
property for residential purposes shall be denied; and

Home Occupation or Cottage Industry I or II, where the single-family
dwelling is not occupied for residential use, shall be denied.



