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b r i e f .  I unders tand t h e  C o u r t  w i l l  r e v i e w  t h i s  Sta tement  o f  A d d i t i o n a l  

Grounds f o r  Review when my appeal  i s  cons ide red  on t h e  m e r i t s .  
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Assignments of Error 

1) The t r i a l  Court Erred by denying my motion t o  withdraw my guilty plea 

on the ground that my guilty plea was involuntarily, unknowingly and 

un-intel ligently made. 

2 )  I  should be allowed t o  withdraw my guilty plea due t o  ineffective 

assistance of counsel. 

3 )  All charges should be dismissed with prejudice as I was denied a 

speedy t r i a l  and the open adni ni stration of justice, without unnecessary 

del ay 

Issues Pertaining t o  Assignments of Error 

I )  Did the t r i a l  court e r r  by denying my motion t o  withdraw my guilty 

plea on the ground that my guilty plea was involuntary when: ( 1 )  I was 

threatened by the State with l i f e  in prison i f  I took th i s  matter t o  

t r i a l ;  ( 2 )  I was in fear of being re-arrested, multiple times, without 

any regard for the rights of the accused and then assessed excessive 

ba i l ,  again; ( 3 )  Any chance for a f a i r  t r i a l  was eliminated due t o  

slanderous publicity by the State; (4.) I  was deceived about evidence the 

State said they "now had"; then, l a t e r  said "no evidence was located"; 

( 5 )  I was promised false  hope of a lesser sentence through a "SSOSA", by 

defense counsel; ( 6 )  I was persuaded with verbal intimidation by defense 

counsel t o  sign the plea agreement and the STTDFG; ( 7 )  I was n o t  

knowledgeable about the elements of the charges due t o  fa i lure  of State,  

the Court and defense counsel t o  provide me with a copy or explain the 

nature of the charges; ( 8 )  I did n o t  understand the consequences of my 

plea due t o  erroneous advise by defense counsel in the STTDFG and 

misrepresented consequences by the State in the Plea Agreement; (9) the 

information was amended a tliird time, just  minutes prior t o  my change of 

plea, without showing me the changes or explaining the nature of the 

charges and; (10)  I was asked t o  plea t o  charges not  in the information? 



I ssues  P e r t a i n i n g  t o  Assignments o f  E r r o r  ( c o n t i n u e d )  

2 )  Should I b e  a l l owed  t o  w i thd raw my g u i l t y  p l e a  on t l i e  ground t h a t  I 

was den ied  e f f e c t i v e  a s s i s t a n c e  o f  counsel  when: (1) The t r i a l  c o u r t  

f a i l e d  t o  a p p o i n t  counsel  a t  a  c r i t i c a l  s tage i n  these  p roceed ings ;  (2) 

t h e  S t a t e  m is - l ed  t h e  t r i a l  c o u r t  about  an a r ra ignmen t  and p l e a  wh ich  d i d  

n o t  occur  and as a  r e s u l t ,  i m p r o p e r l y  i n f l u e n c e d  t h e  C o u r t  t o  assume t h a t  

counsel  had been appo in ted;  ( 3 )  a  " n o t  appo in ted "  l a w y e r  m i s - l e d  t h e  

t r i a l  c o u r t  t o  b e l i e v e  t h a t  h i s  Law F i r m  had been a p p o i n t e d ;  ( 4 )  ano the r  

l a \ j ~ y e r  v i o l a t e d  r u l e s  o f  p r o f e s s i o n a l  conduct  t o  become a t t o r n e y  o f  

reco rd ;  ( 5 )  de fense counsel  j o i n e d  t h e  e f f o r t  o f  t h e  S t a t e  t o  a t t a i n  a  

c o n v i c t i o n ;  ( 6 )  defense counse l  e r r o n e o u s l y  a d v i s e d  me o f  t h e  

consequences o f  my p lea ;  ( 7 )  defense counsel  had v a r i o u s  c o n f l i c t s  o f  

i n t e r e s t ;  ( 8 )  defense counse l  p romised me f a l s e  hope o f  a  SSOSA; (9) 

defense counsel  m is rep resen ted  t o  me, a l t e r a t i o n s  i n  t h e  c h a r g i n g  

documents and t h e  p l e a  agreement and; (1.9) defense counse l  f a i l e d  t o  

i n v e s t i g a t e ?  

3 )  Sl iould a l l  charges be d i sm issed  w i t h  p r e j u d i c e  as I was den ied t h e  

r i a h t  t o  a  speedy t r i a l  when: (1) The S t a t e  \ v i l l f u l l y  f a i l e d  t o  comply 

w i t h  a  reasonab le  and necessary  o r d e r  o f  t h e  t r i a l  C o u r t  on b e h a l f  o f  t h e  

S ta te ,  by  abandoning t h e  C o u r t  o rde red  a r r a i g n m e n t  h e a r i n g ,  t hus ,  

u n n e c e s s a r i l y  and u n j u s t i f i a b l y  d e l a y i n g  a r ra ignmen t  t o  t h e  S t a t e  ' s  

t a c t i c a l  advantane; ( 2 )  t h e  S t a t e  m i s - l e d  t h e  t r i a l  C o u r t  abou t  an 

a r ra ignmen t  and p l e a  wh ich  d i d  n o t  occur ,  t hus ,  i m p r o p e r l y  i n f l u e n c i n g  

t h e  t r i a l  C o u r t  t o  f a i l  t o  c a r r y - o u t  t h e  r e s p o n s i b i l i t y  o f  t h e  C o u r t  

~ ~ n d e r  C r R  ? . ? ( a )  and my speedy t r i a l  r i g h t s ;  ( 3 )  t h e  S t a t e  f a i l e d  t o  

l a \ , f u l l y  a r r a i g n  me; (4) t h e  t r i a l  C o u r t  abused i u d i c i a l  d i s c r e t i o n  b y  

f a 1  s e l y  accus ing  n e  of  f a i l i n g  t o  appear; t hen ,  unCus t i  f i a b l y  and 

u n n e c e s s a r i l y  de layed t r i a l  aga in ,  by  r e s e t t i n g  t h e  t r i a l  d a t e s  and; ( 5 )  

t h e  S t a t e  f a i l e d  t o  b r i n g  n e  t o  s i 9 n  a  speedy t r i a l  w a i v e r  and f a i l e d  t o  

b r i n g  me t o  a  change o f  p l e a  p r i o r  t o  e x p i r a t i o n  o f  t h e  t i n e  f o r  t r i a l  

r u l e s ?  



FACTS -- - 

I bras a r r e s t e d  wi thou t  a war ran t  a t  my hone a t  approx.  6:30 PM on Fr iday,  

06/02/2006, by P o r t  Orchard P o l i c e  D e t e c t i v e  E .  J e r r y  Clartin, F708. I 

was de ta ined  over  the weekend i n  t h e  Ki t s a p  County J a i  1 . F - t  approx.  

10:OO ,411, Monday, 06/05/2006, I was brought  o u t  f o r  " b a i l  s t u d y "  t o  

determine i f  I qua1 i f i e d  a s  i n d i g e n t  f o r  t h e  appointment o f  counsel  . * I  

P a t  approx. 3:00 PM, Monday, 06/05/2006, I was brought  b e f o r e  t h e  

Honorable Russel l  M. Hartman f o r  a p r e l i m i n a r y  appearance hear ing .  My 

no t -ye t  r e t a i n e d  Counsel , Kevin Boyle, IISBF, 611296, was p r e s e n t .  Judge 

t lartnan S t a t e d :  "The S t a t e  has n o t  f i l e d  a charg ing  document"; " I  found 

probable  cause"  and; " t h e  arra ignment  i s  t h e  n e x t  scheduled appearance 

and t h a t  w i l l  be a t  3 PM on Ilednesday, June t h e  7 t h " .  Judge Hartman 

s i ~ n e d  an o r d e r  s e t t i n g  06/07/2006 a s  t h e  d a t e  f o r  formal charcjinc.  

A f t e r  t h e  hear ing ,  I posted $50,000 bond.*2 

O n  !dednesday, 06/07/2006, a t  approx.  3:00 PM, I appeared w i t h  At torney 

Boyle a t  t h e  !<i t s a p  County Court House. My name d i d  n o t  appear on any o f  

t h e  Court schedu les  t h a t  ue re  posted i n  t h e  S u p e r i o r  Court  lobby. 

At torney Boyle went i n t o  t h e  Super io r  Court  O f f i c e  and, upon r e t u r n i n ?  t o  

t h e  lobby, t o l d  me t h a t  they had no in format ion  schedul i n ?  a hear ing  f o r  

ne.  Attorney Boyle then went i n t o  t h e  Ki t sap  County P r o s e c u t o r ' s  O f f i c e  

an$,  upon r e t u r n i n g  t o  t h e  hallway, s t a t e d :  "no-one t h e r e  knows any th ing  

abou t  t h e  c a s e . "  k t t o r n e y  Boyle s a i d  "one c l e r k  s a i d  t o  w a i t  f o r  a 

summons i n  t h e  mail . "  Attorney Boyle checket  w i t h  t h e  C l e r k ' s  O f f i c e  and 

found t h a t  nothing new had been f i l e d  i n  my c a s e  (06-1-00867-5) . * 3  

* '  Ex 1 2 - Arrest and Booking Information, dated 06/02/2006. 
Ex 8 2 - Notice of Arrest/Order Sett ing Bail, f i l e d  06/05/2006. 
Ex $ 1 - Kitsap County Superior Court Docltet, ba i l  study. 

* 2  EX #53 - RP 06/05/2006, page 3, l i nes  10-20, page 7, l ines  20-22. 
Ex # 6 - Order Setting Trial  Date, f i l ed  06/05/2006. 
Ex C 7 - Appearance Bond, f i l e6  06/06/2006. 

* 3  EX t52 - Affidavit of Attorney Boyle, dated 01/0&/2008. 
Af f i6c?vit of David P. Vaidz,~.,ent , f i l ed  02/05/2008 , paragraph [ 301 . 
Supplemental Pleading, f i l ed  02/25/2008, pages 1-2. 



Notice o f  Charges Not Filed had n o t  been f i led with the Court, the case 

had n o t  been dismissed and no Court was available t o  exonerate my 

Bail/bond or amend conditions of release imposed subsequent t o  the 

S ta t e ' s  warrant1 ess arrest  and the Court's judicial determination of 

probabl e cause .*I 

11:34 AM, 08/22/2006, now 81 days a f te r  the S ta t e ' s  warrantless a r r e s t ,  

Deputy Prosecutor Robert I. Naon, WSBA #10262, f i led  an information with 

the Ki tsap County Clerk's Office.*2 

1:A5 PM, 08/22/2006, Mr. Naon, Ex Parte, appeared before the Honorable M .  

Karilynn Haberly in Kitsap Superior Court, where he submitted a motion 
for an ar res t  warrant demanding bail t o  be set  a t  $150,000, using another 

copy of Detective Martin's same unfiled Statement of Probable Cause which 

Mr. Naon had ea r l i e r  submitted t o  Judge Hartman for a determination of 

probable cause which was used in that Court t o  s e t  the $50,000 bail which 

I had posted and which s t i l l  remained valid and active due t o  Mr. Flaon's 

abandonment of the Court ordered arraignment (previous hearing). Judge 

Haberly la te r  stated that Mr. Naon swore, under oath: "that there was 
DNA evidence now that  confirms what was in the statement of probable 

cause". Seven months la te r ,  the State,  in the i r  PSI report ,  wrote: "No 

D N A  evidence from Vandament was located". The State,  reference th i s  

deli berate DNA misrepresentation, wrote in their  response t o  my CrR 7.8 

Motion t o  Vacate: ". . .rather i t  appears that the evidence i s  impeachment 

evidence, immateri a1 , that  could have been previously discovered. " * 3  

* I  Ex # 1 - Kitsap County Superior Court Appearance Docket. 
Ex t 5 - Order for Pretrial Release, filed 06/05/2006. 
Ex #55 - RP 09/01/2006, page 3, lines 22-25 & page 4, line 1. 

*' EX # 9 - Informationl filed 08/22/]06. 
* 3 Ex #lo - Motion for Warrant of Arrest filed 08/22/2006. 

Ex #53 - RP 06/05/2006, page 7, lines 20-22. 
Ex 41 6 - order Setting Trial Date, Filed 06/05/2006. 
Ex #!53 - RP 06/05/2006, page 6, lines 18-20. 
Ex t26 - Agreed Order Exonerating Bond, filed 10/04/2006. 
Ex #54 - RP 08/23/2006, page 41  lines 22-25. 
Ex #38 - Pre-sentence Investigation Report, page 4, 3rd paragraph. 
State's Response to CrR 7.8 Plotion, 02/29/2006, page 8, lines 4-6. 



4:00 PM, 08/22/2006, a t  my hone, I was presented with a warrant of a r res t  

by Detective Martin. blhen I told Martin that  I was s t i l l  o u t  on a valid 

$50,000 bond, he said: "The bail i s  now $1.50,000."~' 

08/23/2006, now 82 days since the f i r s t  warrantless a r r e s t ,  I was brought 

before the Honorable !*I. Karlynn Haberly where I was told that  J was 

charged with a felony, yet ,  I was n o t  asked t o  enter a plea. Judge 

Haberly did n o t  appoint counsel, and stated: " I  ' m  n o t  making a 

determination of indigency a t  th i s  time." and, in f ac t ,  crossed-out 

"Order Assigning Lawyer" and scribbled-out the previously checked box 

next t o  the "F!ess" firm on the Order Assigning Lawyer/Setting Trial Date 

form ( O A P A T )  . Hei ther my "not-appointed" counsel, Mr. Murphy, standing 

next t o  me, nor I ,  was provided with a copy of the i n f o r m a t i ~ n . * ~  

The Court, tlie State and the "not-appointed" defense counsel were a l l  

aware that I had been arrested in early June, made an i n i t i a l  appearance 

on June 5th,  2006 and had posted bai l .  Yet, no motions, determinations 

or comments about speedy t r i  a1 andlor the S ta t e ' s  del iberate abandoning 

of  the previous hearing were made. I n  fac t ,  the Ness Law Firn 's  

"not-appoi nted" defense counsel, Mr. Murphy asked: "But when, exactly 

was the noted fai lure  to  appear?" Judge Haberly, herself ,  questioned the 

purpose of the warrant which was rubber-stamped with her name, on the 

previous day. The State circumvented and failed t o  adequately answer 

t.hese questions. I knew nothing about law b u t  I Itnew that  I had n o t  

failed t o  appear a t  any of the hearings.*3 

* '  Ex 912 - Arrest and Booking I n f o r n a t i o n l  d a t e d  08/22/2006. 
Ex 911 - Warrant o f  Arrest, f i l e d  08/22/2006. 
A f f i d a v i t  o f  David P. Vandament , f i l e d  02/05/2008 paragraph  1371 . 

*' Ex #54 - RP 08/23/2006, page 21 l i n e s  19-22. 
Ex #54 - P9 08/23/2006/ page 2 /  l i n e s  13-15. 
Ex #13 - Order Assigning Lawyer/Sett ing T r i a l  Date. 
Ex #54 - RP 08/23/2006, page 4 ,  l i n e s  14-16. 

* 3  EX f 5 4  - RP 08/23/2006, page 2 ,  l i n e s  4-5 & page 3 ,  l i n e s  20-21. 
Ex It54 - RP 08/23/2006, page 3 1 r  l i n e s  13-15. 
Ex #54 - RP 08/23/200G1 page 3 /  l i n e  18. 
Ex 954 - RP 08/23/2006, page 3 ,  l i n e s  3-6 & page 4 /  l i n e s  22-23. 
Ex #61 - L e t t e r  from K i t s a p  County C l e r k l  d a t e d  07/17/2008. 
Ex # 1 - K i t s a p  County S u p e r i o r  Court  Appearance Docket. 



Someone, unknown, had posted a "noted fai lure  t o  appear" t o  the case 

management system created or prepared by the Court related t o  these 

judicial proceedings, available t o  be viewed by the Judge and counsel, t o  

cover-up the S ta t e ' s  del iberate abandoning of the previous Court ordered 

arraignment hearing, t o  make me appear as a f l i gh t  r i sk ,  damage my 

integrity as my own witness, provide the State with an opportunity t o  

justify a higher bail and t o  improperly influence the Court t o  f a i l  t o  

carry-out the responsibi 1 i  t i e s  of the Court under procedural and 

constitutional rights t o  a speedy and f a i r  t r i a l  .* '  

This was n o t  an arraignment. The Court failed t o  ask for a plea, failed 

t o  appoint counsel, failed t o  read me my r ights ,  failed t o  determine a 

60190 day speedy t r i a l  expiration date and failed to  se t  fourth the 

proper date of my arraignment. Yet, the Court s e t  October 10, 2006 as 

the t r i a l  date,  which was 130 days beyond the S t a t e ' s  warrantless a r r e s t  

on 06/02/2006. I failed t o  object t o  this  t r i a l  date because I knew 

nothing about law, legal proceedings, speedy t r i a l  procedures and I had 

no official  counsel t o  represent me. I  had told Plr. Murphy, ea r l i e r ,  

while shackled t o  other prisoners, waiting t o  be processed by the Court, 

that I  had been arrested and posted bail on June 2 n d  and 5th, 2006. I  

now realize tha t  i t  should n o t  have taken a l o t  of sense t o  determine 

that  there was then, less than 10 days l e f t  until 90 days from the 

S ta t e ' s  warrantless arrest  would pass. Yet, neither Mr. Plurphy nor the 

Court made comments or inquiry about speedy t r i a l  r ights  or p r o c e d ~ r e s . * ~  

Judge Haberly s ta ted:  " I ' m  going t o  leave bail a t  $150,000 b u t  I ' m  going 

t o  add a condition t o  the order on pretrial release." and; " I ' m  sett ing 

status for attorney next Friday . . . September 1 a t  9 A M ;  Omnibus, 

September 13 a t  9 AM; t r i a l ,  October 10,  2006.. . " * 3  

* I  Ex #56 - RP 09/12/2006, page 2. 
Af f i d a v i t  of David P. Vandament, f i l e d  02/05/2008 , paragraph [381. 
Supplemental P lead ing ,  f i l e d  02/25/2006 page 3 ,  l i n e s  18-26. 

*' Ex #13 - Order  S e t t i n g  T r i a l  Date, f i l e d  08/23/2006. 
Ex #54 - RP 08/23/2006/ page 3 ,  l i n e s  20-21. 

-k 3 EX R54 - RP 08/23/2006, page 5 /  l i n e  25, page 6 ,  l i n e s  1-5. 
Ex W54 - RP 08/23/2006, page 6 /  l i n e s  8-18. 



08/30/2005, I pos ted  $150,000 b a i l .  I i m m e d i a t e l y  phoned my a t t o r n e y ,  

K e v i n  Boy le ,  iny Ror tga9e Broke r  and my employer.  A t t o r n e y  Boy le  agreed 

t o  meet w i t h  me on F r i d a y ,  09/01/2006.+' 

08/31/2006, my Mortgage Broker ,  ove r  t h e  phone, gave me v e r b a l  app rova l  

f o r  a  $55,000 2nd mor tgage f o r  a  r e t a i n e r .  My employer t o l d  me I had 

been " f i r e d "  b u t  I c o n t i n u e d  t o  n e g o t i a t e  w i t h  him. I gathered-up bank 

s ta temen ts  and pay-stubs,  t hen  c l imbed  i n  my c a r  t o  d r i v e  t o  O f f i ce  Depot 

t o  make cop ies  f o r  my Mortgage Broke r ,  when I saw D e t e c t i v e  M a r t i n  and 

s e v e r a l  o t h e r  P o r t  Orchard  P o l i c e  O f f i c e r s  sneak ing a l o n g  t h e  s i d e  o f  t h e  

l a n e  towards my house. I stopped, g o t  o u t  and \gal ked up t o  D e t e c t i v e  

M a r t i n  as he approached me. D e t e c t i v e  M a r t i n ,  w i t h o u t  a  w a r r a n t  s a i d :  

"You ' r e  under a r r e s t " .  I exc la imed:  " I  j u s t  p o s t e d  $150,000 b a i l  

y e s t e r d a y  a f t e r n o o n ! "  D e t e c t i v e  P l a r t i n  s a i d :  "We l l ,  now t h e  b a i l  i s  

51.,000,000 and i f  you make t h a t  b a i l ,  w e ' l l  make i t  $5,000,000. "*= 

D e t e c t i v e  M a r t i n ' s  s e r g e a n t  demanded t h a t  I g i v e  h im t h e  access code t o  

my f r o n t  door o r  t h e y  were go ing t o  " k i c k  i t  i n " .  k l i t h o u t  a  w a r r a n t ,  

P o r t  Orchard P o l i c e  searched my house and s e i z e d  an access c a r d  t o  t h e  

mar ina  where I moored my s a i l b o a t .  P o r t  Orchard P o l i c e  t r a n s p o r t e d  me, 

aga in ,  t o  t h e  K i t s a p  County J a i l .  There,  I was hooked and locked-up i n  

s o l i t a r y  conf inement  where they  k e p t  me f o r  t h e  n e x t  two weeks. A l l  

comnun ica t i ons  w i t h  t h e  o u t s i d e  became a l m o s t  i m p o s s i b l e .  Because I was 

f a l s e l y  impr isoned,  I c o u l d  n o t  comple te  t h e  t r a n s a c t i o n  w i t h  my B r o k e r  

t o  o b t a i n  t h e  funds needed t o  r e t a i n  my p r e f e r r e d  counse l ,  Kev in  Boy le .  

T h i s  w a r r a n t l e s s  a r r e s t  was n o t  pos ted  on t h e  IKi tsap County S u p e r i o r  

C o u r t  Appearance Docket .  A j u d i c i a l  d e t e r m i n a t i o n  f o r  p r o b a b l e  cause f o r  

t h i s  w a r r a n t l e s s  a r r e s t ,  search and s e i z u r e  was never made.*' 

* I  Ex #15 - Appearance Bondl f i l e d  08/30/2006. 
Ex f55 - RP 09/01/2006/ page 6 /  l i n e s  3-14. 

*2 Af f i d a v i t  of David P. Vandament, f i l e d  02/05/2008 paragraph [441 . 
* 3  Af f i d a v i t  of David P. Vandament f i l e d  02/05/2006 paragraph [45] - 

E x  #16 - Arrest and booking Information dated 08/31/2006. 
Affidavit  of David P. Vandanent f i l e d  02/05/2006 paragraph [461 . 
Ex # 1 - Kitsap County Superior Court Appearance Docket. 
Ex  f55 - RP 09/01/2006 no jud ic ia l  determination probable cause. 



09/01/2006, now 9 1  days s i n c e  t h e  f i r s t  w a r r a n t l e s s  a r r e s t .  I was 

b r o u g h t  o u t  from s o l i t a r y  conf inement,  s t i l l  w i t h o u t  counse l ,  t o  appear, 

b e f o r e  t h e  Judge Hartman, f o r  an a t t o r n e y  s t a t u s  h e a r i n g ,  o rde red  by 

Judge Haber l y  d u r i n g  t h e  p rev ious  (08/23/2006) h e a r i n g .  Deputy 

P rosecu to r  Rober t  L. Naon s t a t e d :  " . . . t h e  r e c e n t  h i s t o r y  began i n  e a r l y  

June ... Your Honor had s e t  $50,000 b a i l ,  M r .  Vandanent q u i c k l y  b a i l e d  o u t  

and r a t h e r  t h a n  charye him, t h e  S t a t e  c o n t i n u e d  i t s '  i n v e s t i g a t i o n . .  . " 
Judge Hartmand asked: " \ Je l l ,  j u s t  a  moment, Flr. Flaon. As I l o o k  a t  t h e  

f i l e  he re  -- c o r r e c t  me i f  I 'm wrong -- i t  appears t h a t  t h e  S t a t e  d i d  n o t  

proceed w i t h  a r ra ignmen t  on June t h e  7 t h ;  i s  t h a t  c o r r e c t ? "  M r .  FJaon 

rep1 i e d :  " T h a t ' s  c o r r e c t . "  M r .  llaon f a i l e d  t o  a d v i s e  t h e  C o u r t  t h a t  he 

d e l i b e r a t e l y  and w i l l f u l l y  d i s r e g a r d e d  Judge Har tman 's  o r d e r  w h i l e  

v i o l a t i n g  my c o n s t i t u t i o n a l  r i g h t s  t o  due process and a  speedy and p u b l i c  

t r i a l  when he abandoned, k~i t h o u t  n o t i c e ,  t h e  06/07/2006 a r ra ignmen t  

h e a r i n g  o rde red  on b e h a l f  o f  M r .  Naon b y  Judge Hartman on 06/05/2006.* '  

Judge Hartman asked: "Then on August 22nd s u b m i t t e d  an a r r e s t  

a p p l i c a t i o n ,  an a p p l i c a t i o n  f o r  an a r r e s t  w a r r a n t  t o  Judge Haber l y ,  wh ich  

she s igned  s e t t i n g  b a i l  a t  S150,000?" Naon r e p l i e d :  " T h a t ' s  

c o r r e c t . .  . " M r .  I\!aon d e l  i b e r a t e l y  f a i  1  ed t o  a d v i s e  t h e  C o u r t  t h a t  I was 

s t i l l  o u t  on a  v a l i d  $50,000 bond due t o  Mr. Naon's abandonment o f  t h e  

06/07/2006 Cour t  o rde red  a r ra ignmen t  h e a r i n g  . * 2  

Judge Hartman asked: "Okay. Then -- j u s t  a  moment as I l o o k  a t  t h i s  -- 
on August t h e  23rd  i t  appears t h a t  he made an appearance, and was a  p l e a  

e n t e r e d  on t h a t  d a t e ? "  Mr. Naon r e p l i e d :  "On t h e  23rd? Yes, Your 

Honor. Judge Hartman asked:  "That  was t o  t h e  f i r s t  i n f o r m a t i o n ;  i s  t h a t  

c o r r e c t ? "  M r .  Naon r e p l i e d :  "Yes." Deputy P r o s e c u t o r  Rober t  L. FSaon 

de l  i b e r a t e l y  m i s l e d  Judge Hartman as no p l e a  was asked no r  e n t e r e d  on 

05/22/2006 i n  f r o n t  o f  Judge Haber l y . * l  

* I  Ex #55 - RP 09/01/2006/ page 2/  l i n e s  9-15. 
Ex #:53 - RP 06/05/20061 page 3 /  l i n e s  16-21 & page 7 /  l i n e s  20-22. 
Ex %55 - RP 09/01/2006/ page 3 /  l i n e s  22-25 & page 4 /  l i n e  1. 

*2 EX 855 - RP 09/01/20061 page 4 l  l i n e s  2-6. 
*3 EX #55 - RP 09/01/20061 page 4 /  l i n e s  8-14. 

Ex #54 - RP 08/23/2006/ no plea was asked nor entered.  
Supplemental Pleadingl f i l e d  02/25/2008/ pages 4-5. 



Judge Hartman as!<ed: "How, who i s  Mr. Vandanent's counsel o f  record?" 

Mr. Purves replied: "Your Honor, The law offices of Eless and F.ssociates 

has been appointed on this  matter.. . " The Ness Law Firm was n o t  
appointed as defense counsel. I n  fact ,  Judge Haberly a t  the previous 

08/23/2006 hearing, scratched-out "Order Assigning Lawyer" and 

scribbled-out the box next t o  "Fess" on the Order Setting Trial Date 

form. Attorney Boyle, when asked, said: "Your Honor, the Status i s  tha t  
Mr Vandament was working on oetting me retained when he was 

re-arrested.. . So what I 'd ask i s  that you s e t  over the attorney s tatus  

for  another week.. . " Judge Hartman responded: ". . .Mr Haon as t o  that  

request?" Mr. Flaon rep1 ied : " . . . n o  objection t o  tha t ;  as long as Mr. 

Vandament has representation from the bless Firm th i s  morning or 

somebody ... " Judge Hartman asked Mr. Naon about the f i r s t  amended 
information. Mr. Naon replied: "lle would prefer t o  f i l e  i t  today and 

have Mr. Vandament arraigned on i t . " * '  

Judge Hartman said: "Okay, Mr. Purves, you're counsel o f  record a t  t h i s  

point." Mr. Purves responded: "No objection, Your Honor, Mr. Vandament 

will waive formal reading of th i s  complaint and enter a plea of n o t  
gui l ty ."  Judge Hartman said: "All r ight,  we'l l  f i led the f i r s t  amended 

information, continue attorney status until next Friday. " Before 

adjourning, the Court changed the attorney s tatus  hearing date t o  
Thursday, 09/07/2006. I was shackled and returned t o  sol i tary 

c~nfinement .*~ 

A copy of  the f i r s t  amended information was never provided t o  me.*3 

* I  Ex #55 - R P  09/01/2006, page 5,  l ines  9-25. 
Ex #55 - RP 09/01/2006, page 6. 
Ex #13 - Order Setting Tr ia l  Date, f i l ed  08/23/2006. 

*2 EX F55 - RP 09/01/20061 page 7 ,  l ines  1-8. 
Ex #55 - R P  09/01/2006 , page 8. 
Ex #19 - Order Setting Tr ia l  Date, f i l e6  09/01,2006 

* 3 Response t o  S ta te ' s  Response, f i l ed  03/11/2008, pages 10-11 



The $1,000,000 b a i l  a t t r a c t e d  t h e  a t t e n t i o n  o f  a l l  t h e  news media i n  

Western Washington and l i k e  a  w i l d  l y n c h  mob on a  w i t c h  hun t ,  t h e  cameras 

and r e p o r t e r s  swarmed o v e r  t h e  C o u r t  house and my neighborhood,  h a r a s s i n g  

my f a m i l y ,  f r i e n d s  and ne ighbors .  P o r t  Orchard P o l i c e  Ch ie f  Nark Duncan 

was quoted as s a y i n g  " i t  i s  c l e a r l y  a  v i o l e n t  [ o f f e n s e ]  o f  a  c h i l d "  and 

"suspec t  g o t  t o  v i c t i m ' s  mothers" .  One pub l  i c a t i o n  wro te :  "The a r r e s t  

n a r k s  t h e  f o u r t h  t i m e  Vandament has been a r r e s t e d  on [o f fenses]  s i n c e  

June Znd, a c c o r d i n g  t o  county  j a i l  r e c o r d s "  - y e t ,  i t  took me a l m o s t  

t h r e e  months t o  o b t a i n  county  j a i l  r e c o r d s .  One pub l  i c a t i o n  reproduced a 

shock ing  statement,  a l l e g e d l y  by  a  c h i l d  v i c t i m  f rom a  p o l i c e  i n t e r v i e w  

which i s  p r o t e c t e d  by s t a t u t e  t h a t  c o u l d  o n l y  have been d i ssemina ted  

d i r e c t l y  f rom t h e  p r o s e c u t o r ' s  o f f i c e  o r  p o l  i c e . * '  
+ 

Those who p r e v i o u s l y  d i s l i k e d  me o r  what  they  r e a d  and heard  i n  t h e  news, 

were q u i c k  t o  o f f e r  c r i t i c a l  a n a l y s i s  t o  j u s t i f y  t h e i r  own d i s l i k e  f o r  

t h e  "monster"  I was desc r ibed  t o  be. \lo a d d i t i o n a l  " v i c t i m s "  were f o u n d  

o r  "cane f o r w a r d "  and no c o l l a b o r a t i n g  ev idence  m a n i f e s t e d  i t s e l f .  

Most  o f  my f a m i l y ,  f r i e n d s ,  ne ighbors  and acqua in tances  were h o r r i  f i e d  

and d i s t a n c e d  themselves so as n o t  t o  be i m p l i c a t e d  by  t h e  p ress  o r  t h e  

p r o s e c u t o r .  My daugh te r - i n - l aw  was quoted i n  t h e  S t a t e ' s  PSI r e p o r t  as  

s a y i n g  t h a t  " t h e  f a m i l y  now b e l i e v e s  he l i k e l y  had a  separa te  l i f e  

unbeknownst t o  t h e  f a m i l y  and a l l  have adamant ly  den ied  t h e y  were abused 

o r  moles ted i n  any way". My f a m i l y  a l l  know t h a t  t h e  p r e s s  d i d  n o t  

d e s c r i b e  t h e  f a t h e r  t h e y ' v e  a l l  known and l o v e d  f o r  a l l  o f  t h e i r  l i v e s . * 2  

Every-one b e l i e v e s  what t h e y  hear on T V I r a d i o  and r e a d  i n  t h e  newspaper. 

Any chance o f  a  f a i r  t r i a l  was now e l i m i n a t e d  by these  i n t e n t i o n a l ,  

s landerous,  p r e s s  r e l e a s e s  and d e l i b e r a t e ,  mass pub l  i c a t i o n  o f  f a 1  se, 

unproven and m i s l e a d i n g ,  e x t r a  j u d i c i a l  comments by  t h e  S t a t e .  

* '  Motion to Withdraw Guilty Plea (CrR 7 . 8 ) ,  02/05/2008, pages 36-38. 
Affidavit of David P. Vandament, 02/05/2008, paragraphs [47] & [48] .  
Ex #20 - Publications: Slanderous press releases, 09/01/2006. 

*2 Ex #38 - PSI report, page 12, 4th paragraph, last sentence. 



On OQ/07/2006 a t  approx.  9:00 AN, I was brought o u t  from s o l i t a r y  

confinement t o  s t a n d  b e f o r e  t h e  Honorable Anna M. Laurie .  The Ness Firm 

f a i l e d  t o  r e p r e s e n t  me. Flo defense  a t t o r n e y  stood b e s i d e  me. I was 

wi thou t  l e g a l  counse l .  Judge Laurie s igned  an o r d e r  amending o r d e r  f o r  

p r e t r i a l  r e l e a s e .  I was no t  asked t o  s i g n  i t .  At to rney  S t a t u s  was 

continued t o  09/08/2006. A n  o r d e r  f o r  de te rmina t ion  o f  indigency was 

s igned .  I was shackled and re tu rned  t o  s o l i t a r y  conf inement .  S h o r t l y ,  I 

was c a l l e d  o u t  t o  an i n t e r r o g a t i o n  room wliere I met At to rney  Yel ish  f o r  

t h e  f i r s t  t ime .  I liad no idea  he was coming. I d i d n ' t  s o l i c i t  h i m .  I 

d i d n ' t  know where he worl<ed. Attorney Yel ish  s a i d  " I  s e e  y o u ' r e  w i t h o u t  

counsel ". I t o l d  h i m  t h a t  I had no money and coul dn '  t g e t  any from j a i  1 .  

Attorney Yel i sh  t o l d  me he would cons ider  a c o n t r a c t  f o r  r e t a i n e r  secured  

by a deed o f  t r u s t  t o  my proper ty .* '  

O n  09/08/2006, a t  approx.  10:00 AM, t h e  Court  Bai l  s t u d y  S t a f f  c a l l e d  me 

o u t  t o  an i n t e r r o g a t i o n  room where t h e y  in te rv iewed  me ( a g a i n ) .  A t  

approx. 3:00 PM, I was brought  o u t  from s o l i t a r y  conf inement  t o  s t a n d  

before  Judge Laruie ,  a g a i n .  Again, t h e  Ness Firm f a i l e d  t o  appear  t o  

r e p r e s e n t  me. I had no defense  a t t o r n e y  s t a n d i n g  nex t  t o  me o r  c la iming  

t o  r e p r e s e n t  me. At torney s t a t u s  was cont inued t o  09/12/2006. I was 

again  shack1 ed and r e t u r n e d  t o  s o l i t a r y  c ~ n f i n e m e n t . * ~  

09/11/2006, Monday, At torney Ye1 i s h  s topped by S o l i t a r y  confinement a t  

t h e  Ki tsap County J a i l  ( " t h e  h o l e " )  and t o l d  me t h a t  he would need t o  s e e  

t i t l e  r e p o r t s  on t h e  houses .  That even ing ,  I c o n t a c t e d  E l i z a b e t h ,  my 

f inancee ,  a t  home, when t h e y  allowed me t o  use t h e  phone i n  t h e  evening.  

She s a i d  s h e ' d  t r y  t o  g e t  t i t l e  p o l i c i e s  f o r  t h i s  a t t o r n e y .  I t  was t h e  

only hope we had.*' 

* '  Affidavit  of David P. Vandament, 02/05/2008, paragraphs [51] & [52]. 
Ex ?:21 - Order Amending Order fo r  P r e t r i a l  Release, 09/07/2006. 
Ex $22 - Order Se t t ing  T r i a l  Date, f i l e d  09/07/2006, indiyency. 

*' EX f23 - Order Se t t ing  T r i a l  Date, f i l e d  09/01/2006. 
Ex # 1 - Kitsap County Superior Court Appearance Docket. 

*3 Affidavit  of David P. Vandarnent, 02/05/2008, paragraph [54]. 



On 09/12/2000, now 102 days p a s t  t h e  S t a t e ' s  f i r s t  w a r r a n t l e s s  a r r e s t ,  I 

was b rough t  o u t  f rom s o l i t a r y  confinement, s t i l l  w i t h o u t  defense counsel. 

The Ness F i r m ' s  f4r. Murphy, miss ing f rom t h e  l a s t  two hear ings,  

reappeared and s tood  w i t h  me b e f o r e  t h e  Honorable Theodore F. Spearman. 

where t h e  Judge s t a t e d :  

"'i'his ma t t e r  has a l r eady  qone throuqh formal arraiqnment.  - - - - 
There w a s  a failure to  appear- For some reason t h e r e  was not  
an appointment. The f i r s t  amended information has been f i l e d .  
We ha2 b a i l  posted,  but  then there  w a s  a f a i l u r e  t o  appear. 
Then one a t t o r n e y  came and s a i d  he w a s  hoping t o  be h i red .  
That never happened. A t  t h e  l a s t  hearing t h e  c o u r t  requested 
t h a t  you be screened and s e t  over t o  September t he  8 th .  
Apparently,  t h a t ' s  when you f a i l e d  to  appear."*' 

I st tempted t o  speak t o  t h e  Cour t  t o  t e l l  Judge Spearman t h a t  h i s  

i n f o r m a t i o n  about  t h e  f a i l u r e  to appear, t h e  " t h e r e  was n o t  an 

appoin tment"  (because t h e  S t a t e  abandoned t h e  Cour t  o r d e r e d  a r ra ignment  

hear ing  on 06/07/2006) and t h e  ar ra ignment  was i n c o r r e c t :  "Your Honor" 

b u t  I was c u t - o f f  by Judge Spearman as he con t inued :  

"I d o n ' t  know anything about t h i s  one mi l l i on  bail  prepare. 
That was something i n  an order .  I n o t e  t h a t  when t h e  case  was 
f i l e d ,  t h e r e  was a bond f i l e d ,  an appearance bond f o r  $50,000. 
But, neve r the l e s s ,  t h e r e  w a s  a no-show, and it l o o k s  l i k e  a t  
the last  o rde r  bes ides  t h e  bench ~ a r r a n t . . - " * ~  

D i d  Judge Spearman know t h a t  102 days had passed s i n c e  I was f i r s t  

a r r e s t e d  and posted %50,000 b a i l ?  Where d i d  t h i s  " f a i l u r e  to appear" 

language come from? I had never f a i l e d  to appear. There was never a  

bench war ran t  and, i n  f a c t ,  I r e c e n t l y  i n q u i r e d  w i t h  t h e  K i t s a p  County 

Super ior  Cour t  C l e r k  t o  t r y  t o  o b t a i n  a  copy o f  t h e  case management 

system 'documents t h a t  had " f a i l u r e  to appear" posted t o  it, t h a t  was 

a v a i l a b l e  t o  be viewed by t h e  Judge and counse l .  The C l e r k  responded i n  

w r i t i n g  t h a t  I was p r e s e n t  a t  a l l  h e a r i n g s  up t o  and i n c l u d i n g  t h e  

09/12/2006 hear ing  and t h e r e  was no bench war ran t .  * 3  

* '  Ex t56  - RP 09/12/2006, page 2, l i n e s  7-16. 
Af f idav i t  of David P. Vandament, 02/05/2008 , paragraphs [ 571 & [ 581 . 

* Af f i d a v i t  of David P. Vandament, f i l e d  02/05/2008, paragraph [59] . 
Ex 856 - RP 09/12/2006, page 2 ,  l i n e s  17-25.. . 

*3 Ex t 52  - Af f i d a v i t  of Attorney Boyle, Dated 01/08/2008. 
Ex #61 - L e t t e r  from Super ior  Court C le rk ,  dated 07/17/2008. 



Judge Spearman con t inued :  " I  know a t  t h i s  t ime,  I have a  d e t e r m i n a t i o n ,  

however, t h a t ' s  now i n d i g e n t  and a b l e  t o  c o n t r i b u t e .  So you never  h i r e d  

a  l awyer  t h e  l a s t  t i m e ? "  I t o 1  d  Judge Spearman t h a t  I was s t i l l  wo rk ing  

on t r y i n g  t o  r e t a i n  a  l o c a l  a t t o r n e y .  I d i d n ' t  t e l l  Judge Spearman how 

i m p o s s i b l e  i t  had been t o  communicate w i t h  t h e  " o u t s i d e "  from s o l i t a r y  

conf inement  o r  t h a t  A t t o r n e y  Y e l i s h  found me, I d i d n ' t  f i n d  h im.* '  

A1 though The Ness F i r m ' s  M r .  Plurphy s tood  n e x t  t o  me, Judge Spearman 

appo in ted  t h e  Hunko F i r m  as a p p o i n t e d  counsel  t o  r e p r e s e n t  me. Judge 

Spearman s t a t e d :  "And w e ' l l  need t o  s e t  new d a t e s .  The speedy t r i a l  

w i l l  be November t h e  13 th . .  . "  Yet ,  Judge Spearman f a i l e d  t o  s t a t e  f o r  

t h e  r e c o r d  why new da tes  were b e i n g  s e t .  Judge Spearman l a t e r  s t a t e d :  

" R i g h t  now I d o n ' t  b e l i e v e  we have any counse l "  and; "...we s t i l l  d o n ' t  

have an a t t o r n e y  o f  r e c o r d . "  and; ". . .on September t h e  8 t h . .  . The Ness 

F i r m  r e t u r n s  d i s c o v e r y  and I d o n ' t  unders tand t h e  r e s t . .  . "  and; "Counsel 

do you have any recommendations?" Plr. Murphy, who was s t a n d i n g  n e x t  t o  

me s t a t e d  "Your honor, I have no i n f o r m a t i o n  on Mr. Vandament." Deputy 

P rosecu to r  Sa las  s a i d :  "I 'm s o r r y ,  y o u r  Honor, i n  r e g a r d s  t o ? "  Judge 

Spearman s a i d  : * 2  

"I'm going ahead and leav ing  t h e  Hunko Firm as t h e  appointed 
counsel i n  t h i s  case!  and I 'm a l s o  - al though i t  appears  from 
t h e  very beginning of t h i s  a t  t h e  arraignment t h e r e  was -- but  
then w e  had a warrant  go o u t  f o r  a r r e s t .  M r .  Murphy had 
appeared t o  r ep re sen t  himr which sugges t s  t h a t  t h e r e  was an 
appointment of h i s  f i r m l  and maybe I ' m  t o  cont inue  t o  appoint  
t h a t  firm." 

I n  response, Deputy P rosecu to r  Sa las  s a i d :  

". ..I do s e e  t h e  Court n o t e  - Court no t e  from August 23rd 
with r ega rds  t o  counsel s t a t u s .  Your Honor! t h i s  matter has  
a c t u a l l y  been t rack ing  a number of times. We've been before  
t h e  Court now I be l i eve  f o u r  o r  f i v e  times with regard t o  t h e  
a t t o r n e y  s t a t u s .  I d o n ' t  know i f  we've ever  a c t u a l l y  
c l a r i f i e d !  but  with t h e  appointment today I be l i eve  Hunko 
would then be t h e  a t t o rney  o f  record."  

Judge Spearman s a i d  "We're go ing  t o  p u t  Hunko.. . " I never heard f r o m  

t h e  Hunko 

* '  Ex #25 - Determination of In2igency Report,  F i l e 2  09/12/2006. 
*2 Ex f24 - Order Assigning Lawyer/Setting T r i a l !  F i l ed  09/12/2006. 
* 3  EX fi56 - RP 09/12/2006 

Af f i d a v i t  of  David P. Vandament f i l e d  02/05/2008! paragraph 161 1 - 



1r!/02/2006, I signed a $20,000 contract for retainer for Defense Attorney 

Nark L .  Yelish, #3517, secured by a deed of t rus t  to my house, although I 

asked, no  copy was provided for me. A n  Order Authorizing Substitution of 

Counsel was entered on 10/04/2006.*' . 

10/06/2006, Attorney Ye1 ish,  with a changed a t t i tude ,  sounded hosti le as 

he was flipping through a stack of papers. I asked what were the 

specific dates when these offenses were alleged t o  have occurred. He 

said they d o n ' t  have t o  specify a specific date, just a range. Attorney 

Yelish did n o t  a1 low me t o  h o l d  or take any paper work back t o  the jail 

cel l  t o  examine. I had no access t o  a law 1 ibrary or any other legal 

assistance. Mr. Yelish's en t i re  focus was for me t o  plead guilty.  He 

said "we're a l l  friends around here; you'll go  t o  prison while 1'11 go 

out and have a beer with Claire Bradley" (deputy prosecutor). P few days 

l a t e r ,  Mr. Yelish told me the prosecutor i s  threatening 2 5  years t o  l i f e  

in prison i f  I take th i s  t o  t r i a l .  I was horrified! I said: "Life? 

For what?" Mr. Yelish said " tha t ' s  the way i t  i s  with murder and sex 

offenses". Mr. Yelish advised me t o  plead gui l ty .  Then, !,It-. Yelish 

would seek a sentencing alternative with a reduced prison time, called a 
"SSOSA". Mr. Yelish coached me by explaining how to appear "remorseful " 
and told me about a previous c l ien t  who  was unsuccessful due t o  lack of 

remorse t o  the Judge and other interviewers. Mr. Yelish t o l d  me that  I 

appeared as a "poster-boy" for the new predatory enhancement law. Mr. 

Yelish said "the boys make pretty good witnesses for the prosecution" 

and; " i f  one refused t o  t e s t i fy ,  they ' l l  confine him in $ai l  until he 

does". I told Yelish: " B u t ,  I ' m  n o t  guilty!" He responded "don't s t a r t  

with me or 1'11 withdraw". Plr. Yelish told me I could f i r e  him h u t  I 

wouldn't be able t o  hire another attorney until he ' s  paid. Attorney 

Ye1 ish made no e f for t  t o  investigate or interview the alleged victims or 

any witnesses . * 2  

* Af f idavi t of David P. Vandament , 02/05/2008, paragraph [65] . 
Ex f 1 - Kitsap Superior  Court Appearance Docket. 
Ex R42 - Let ter  t o  Attorney Yelish from Vandament, 09/24/2008. 
Ex #43 - Let te r  from Attorney Yelish t o  Vandament, 09/28/2007. 
Ex R45 - Attorney Yelish Fee Agreenent, dated 10/03/2006 

*2 Affidavit  of David P. Vandament, paragraphs [67] - [ 7 9 ] .  
Ex j! 34 - E-mail from Attorney Yelish, 12/12/2006. 
Response t o  S t a t e ' s  Response, f i l e d  03/11/2008, pages 15-18. 



11/14/2006, A t  t h e  change o f  p l e a  hear ing ,  I was b r o u g h t  o u t  f rom j a i l  

wear ing  green j a i l  a t t i r e  t o  appear b e f o r e  t h e  Honorab le  R u s s e l l  k .  

Hartman. Deputy P rosecu to r  C l a i r e  B r a d l e y  e x p l a i n e d  t o  Judge Hartman how 

defense A t t o r n e y  Y e l i s h  had a l e r t e d  h e r  t o  a  " s c r i v e n e r ' s "  e r r o r  i n  t h e  

d a t e  range t o  Count I 1  i n  t h e  F i r s t  Amended I n f o r m a t i o n .  Judge Hartman 

asked Ms B r a d l e y  i f  t h e r e  was a  F i r s t  Amended I n f o r m a t i o n ;  i m p l y i n ?  t h a t  

he d i d  n o t  have one. Ms B r a d l e y  r e p l  i e d :  "There i s n ' t ,  y o u r  Honor."  

Judge Hartman asked: "So a t  p r e s e n t  h e ' s  p l e a d i n g  g u i l t y  t o  t h e  O r i g i n a l  

I n f o r m a t i o n ? "  Ms B r a d l e y  rep1  i ed: "The F i r s t  Amended I n f o r m a t i  on. " 
Judge Hartman t h e n  asked: " I s  t h e r e  a  F i r s t  Amended I n f o r m a t i o n  i n  t h e  

f i l e ? "  A t t o r n e y  Y e l i s h  r e p l i e d :  "It was f i l e d  September I s t ,  2006." 

Judge Hartman s t a t e d :  " \ !e l l ,  w i t h  t h e  agreement o f  t h e  p a r t i e s ,  why 

d o n ' t  we j u s t  i n t e r l i n e a t e  t h e  O r i g i n a l  I n f o r m a t i o n  h e r e  and have counsel  

i n i t i a l  i t  and d a t e  it, t h e  change?" A t t o r n e y  Y e l i s h  r e p l i e d :  "There i s  

no ob j e c t i  on t o  t h a t ,  Your Honor..  ." Ms B r a d l e y  s a i d :  "Thank-you, Your 

Honor. 'I* ' 

The O r i g i n a l  I n f o r m a t i o n ,  f i l e d  on 08/22/2006, does n o t  have a  coun t  I 1  

i n  i t  and was neve r  " i n t e r l i n e a t e d ,  d a t e d  and i n i t i a l e d "  as agreed 

between t h e  p a r t i e s  i n  open Cour t  and rema ins  u n a l t e r e d  as i t  was when i t  

was o r i g i n a l l y  f i l e d . * 2  

The F i r s t  Amended I n f o r m a t i o n  remains u n a l t e r e d  now, w i t h  t h e  d a t e  range 

i n  Count I 1  "on o r  between January 1, 1999 and January 1, 2004"; as i t  

was when i t  was f i r s t  f i l e d  on 09/01/2006.*3 

* I  Ex 957 - RP 11/14/2006/ page 2 ,  l i n e s  5-25 & page 3 /  l i n e s  1-14. 
A f f i d a v i t  o f  Davi6 P. Vandament, p z r a g r a p h s  [84] [851 & [86].  

*' EX # 9 - In format ion ,  f i l e d  08/22/2006. 
* 3  EX 417 - F i r s t  Amended In format ion l  f i l e d  09/01/2006. 



On 11/14/2006, a t  t h e  change o f  p l e a  hear ing ,  Judge Hartman r a i s e d  t h e  

P lea Agreement and s a i d :  "I ' m  g o i n g  t o  show you t h e  back page o f  t h e  

P lea Agreement. I s  t h i s  y o u r  s i g n a t u r e ? "  and " d i d  y o u  have a  chance t o  

go o v e r  t h i s  w i t h  M r .  Ye1 i s h ? "  and "do you have any q u e s t i o n s ? "  These 

ques t ions  were asked when I had no knowledge t h a t  a f t e r  I had s igned,  t h e  

p r e v i o u s  day, a l t e r a t i o n s  had been made t o  t h e  P l e a  Agreement w i t h o u t  my 

knowledge o r  consent .  A few m inu tes  a f t e r  t hese  q u e s t i o n s ,  Deputy 

P rosecu to r  C l a i r e  B r a d l e y  was waived t o  t h e  bench by Judge Hartman then ,  

made more a1 t e r a t i o n s  t o  t h e  P lea  Agreement a t  h i s  d i r e c t i o n .  I was n o t  

shown t h e  a l t e r a t i o n s  and A t t o r n e y  Y e l i s h  f a i l e d  t o  o b j e c t  o r  ask t o  see 

what changes were b e i n g  made.*' 

Some a l t e r a t i o n s  have unknown i n i t i a l s ,  o t h e r  a l t e r a t i o n s  have no 

i n i t i a l s .  None o f  t h e  i n i t i a l s  n e x t  t o  t h e  a1 t e r a t i o n s  a r e  mine:*2 

Page 1 - Date lined-out with "9/1/00n wri t ten  below, no i n i t i a l s .  
Page 2 - Scr ibbles ,  some i n i t i a l s  - none by me. 
Page 3 - Scribbles,  no i n i t i a l s .  

A t t o r n e y  Ye1 i sh s tood t h e r e  and watched Deputy P r o s e c u t o r  C l a i r e  Brad1 ey  

approach t h e  bench and a l t e r  t h e  p l e a  agreement. Then, f a i l e d  t o  o b j e c t  

a,nd l a t e r  m is rep resen ted  t o  me t h a t  she a1 t e r e d  t h e  F i r s t  Amended 

I n f o r m a t i o n s .  One y e a r  l a t e r ,  I w r o t e  t o  A t t o r n e y  Y e l i s h  a s k i n g  i f  he 

would send me a  copy o f  h i s  copy o f  t h e  F i r s t  Amended I n f o r m a t i o n .  l i e  

d i d  and i t  has t h e  a1 t e r a t i o n s  which he m is rep resen ted  t o  me t h a t  he s a i d  

C l a i r e  B r a d l e y  made a t  t h e  bench. The a c t u a l  F i r s t  Amended I n f o r m a t i o n  

f i l e d  i n  t h e  K i t s a p  County C l e r k ' s  O f f i c e  has no a l t e r a t i o n s  on it.*3 

* I  Ex #57 - RP 1.1/14/2006, page 3 ,  l i n e s  22-25, page 4, l i n e s  1-6. 
Aff idavi t  of David P. Vandament , f i l e d  02/05/2008 , paragraph 1871 . 

*' EX #30 - Plea Agreement, f i l e d  11/14/2006. 
Aff idavi t  of David P. Vandament, f i l e d  02/05/2008, paragraph [92] . 

* 3  EX #17 - F i r s t  Amended Information, f i l e d  09/01/2006. 
Ex #43 - Let ter  From Attorney Yelish, dated 09/28/2007. 
Ex H44 - Yelish Copy of Altered 1st Amended Informationl 10/03/2007 
Affidavit  of David P. Vandament, 02/05/08, paragraphs 1931 & [100]. 



Judge Hartman n e x t  s t a t e d :  "Mow, Mr. Vandament, t h e  n e x t  document I want 

t o  t a l k  t o  you about  i s  a  Sta tement  o f  Defendant  on P l e a  o f  G u i l t y . .  . "  
and; " D i d  you g e t  a  chance t o  go over  t h a t  w i t h  M r .  Ye1 i sh?"  and; "Do you 

have any q u e s t i o n s  abou t  i t ? "  and; "Are you s u r e  t h a t  y o u  unders tand i t ? "  

I answered "Yes". The day p r i o r ,  A t t o r n e y  Y e l i s h  l a i d - o u t  paper work 

w i t h  s t r i l c e n  paragraphs th rough-ou t ,  l i n e s  f o r  my i n i t i a l s  and an " X u  

showing me where t o  s i g n .  A t t o r n e y  Y e l i s h  made no e x p l a n a t i o n  o f  t h e  

paper work, was a r r o g a n t ,  i n t i m i d a t i n g  and adamant a b o u t  me s i g n i n g . * '  

Paragraph (a )  i m p r o p e r l y  a d v i s e s  me o f  community c u s t o d y  range o f  36 - 48 

months (hand w r i t t e n  by  A t t o r n e y  Ye1 i sh) . * 2  

Paragraph ( f ) ,  A t t o r n e y  Y e l i s h  i n c o m p e t e n t l y  a d v i s e d  me t o  i n i t i a l  a l l  

t h r e e  paragraphs l e a v i n g  me unknowing a b o u t  wh ich  ones app ly . *2  

Paragraph [p ]  e r r o n e o u s l y  adv i ses  me t h a t  I was n o t  p l e a d i n g  g u i l t y  t o  

most s e r i o u s   offense^.*^ 

Paragraph [ q l ,  2nd paragraph,  i s  now, a f t e r  t h e  d i s c u s s e d  s c r i v e n e r ' s  

e r r o r  changes, o u t s i d e  o f  t h e  d a t e  range o f  e i t h e r  o f  t h e  charges.*2 

Paragraph [ v ]  e r r o n e o u s l y ' a d v i s e s  me t h a t  "I am b e i n g  sentenced f o r  two 

o r  more s e r i o u s  v i o l e n t  o f f e n s e s  ... and t h e  sentences imposed on Count I 

and I 1  w i l l  r u n  c o n s e c u t i v e l y  . . . " * 2  

I t e m  7, "I p l e a d  g u i l t y  t o : "  i n c o r p o r a t e s  t h e  " 1 s t  Amended I n f o r m a t i o n " ;  

y e t  was n o t  " i n t e r 1  i n e a t e d "  t o  i n c o r p o r a t e  t h e  " O r i g i n a l  I n f o r m a t i o n "  as 

agreed by t h e  p a r t i e s  j u s t  m inu tes  p r i o r ,  i n  open Cour t . *2  

The STTDFG was n o t  " s i g n e d  by  t h e  defendant  i n  open c o u r t  i n  t h e  presence 

o f  t h e  d e f e n d a n t ' s  l a w y e r  and t h e  unders igned judge"  a s  s t a t e d  j u s t  above 

Judge Hartman ' s  s i  g n a t ~ r e . * ~  

* '  Ex R57 - RP 11/14/2006, page 9 /  l i n e s  12-23. 
Af f idav i t  of David P. Vandarnent, 02/05/2008, paragraph [81] G [83]. 

*' Ex M31 - STTDFG! f i l e d  11/14/2006. 



Judge Hartman asked: "How d o  you plead t o  one C o u n t  of Rape of a Child 

in the F i rs t  Degree?" Terrified, I responded with "Guilty, Your 

Honor. 'I* 

Judge Hartman then asked: "And one C o u n t  of Rape of a Child in the 

Second Degree?" Horrified and confused, I responded wi t h  : "Gui 1 ty, your 

Honor. ' I *  

The Firs t  Amended Information has in i t ,  the charges of:  Rape of a Child 

in the F i rs t  ~ e g r e e  and; Child Molestation in the Firs t  Degree.*' 

The Oriainal Information has in i t ,  the Charge: Child Molestation in the 

First  Degree.*' 

Judge Hartman asked: "Other than the negotiations for the plea 

agreement, were there any promises or threats  that were used t o  get you 

t o  plead guilty?" I paused and almost told Judge Hartman that I was 

surrounded by the very people who were coercing me in to  a guilty plea, 

then, o u t  of fear,  I said:  " n o ,  your Honor."*2 

Judge Hartman said: "Let me look a t  the probable cause statements. 1'11 

find tha t  there i s  a factual basis for b o t h  charges. I think that Mr. 

Vandament understands the nature and the consequences of his plea, that  

i t ' s  knowing, intel l igent ly and voluntarily made and 1'11 find him guilty 

of the two counts."+3 

* '  Ex t57 - RP 11/14/2006, page 10, l i n e s  9-25. 
Response t o  S t a t e ' s  Response, f i l e d  03/11/2008, page 10, l i n e s  1-5. 
Af f idavi  t of David P. Vandament , 02/05/2008, paragraph [91] . 
Motion t o  Withdraw, f i l e d  02/05/2008, page 9 ,  l i n e s  21-26. 
Ex #17 - F i r s t  Amended Information, f i l e d  09/01/2006. 
Ex # 9 - Original  Information, f i l e d  08/22/2006. 

*' Ex #57 - RP 11/14/2006, page 12, l i n e s  12-18. 
Response t o  S t a t e ' s  Response, f i l e d  03/11/2008, page 3,  l i n e s  8-23. 
Aff idavi t  of David P. Vandament, 02/05/2008, paragraph [94]. 

* 3  EX #57 - RP 11/14/2006, page 11, l i n e s  4-7. 
Aff idavi t  of David P. Vandament, 02/05/2008, paragraph [95]. 
Ex # 9 - Original  Information, f i l e d  08/22/2006, l a s t  page. 
Ex H17 - F i r s t  Amended Information, f i l e d  09/01/20061 l a s t  2 pages. 



ARGUMENT 

Additional Ground 1: Involuntary Plea 

A )  Was I Coerced into a Guilty Plea? 

My guilty plea on 11/12/2006, before the Honorable Russel 1 PI. Hartman, 

was n o t  knowingly, intel l igent ly and voluntarily made as a resul t  of 

threats, fear ,  persuasion, promise and deception when, during these 

proceedings: The State arrested me, a t  my home, without a warrant; then, 

abandoned the Court ordered arraignment heari ng, without notice; then, 

the State "shopped" for a different Judge; deceived that  Judge, under 

oath, about DNA evidence the State said they "now had1' ( l a t e r ,  af ter  the 

change of plea, conceded: "No DNA evidence from Vandanent was located") ; 

then, re-arrested me while I was s t i l l  o u t  on bail s e t  ea r l i e r ;  then, 

af ter  I posted bail again, the State re-arrested me for  the third time, 

again without a warrant, a t  my home and threatened even higher bail i f  I 

posted bail again; then, searched my home, again without a warrant; then, 

placed me in sol i tary confinement, denying me access t o  counsel; then 

changed the charging document and did n o t  provide me with a copy; then, 

deliberately mis-led a Superior Court Judge about an arraignment and plea 

which did n o t  occur; then, deceived me about the time span dates of an 

alleged offense t o  the prejudice of an a1 ib i ;  then, disseminated false ,  

1 ibelous press releases effectively convicting me in the eyes of the 

public, witnesses and potential jurors, without a t r i a l  ; then, fa lsely 

accused me in open Court, of fa i l ing t o  appear; then, an u n k n o w n  attorney 

showed u p  in sol i tary confinement when I had no money and promised me the 

hope of a "SSOSP,"; persuaded me t o  appear "remorseful "; then, threatened 

me with l i f e  in prison i f  I took th i s  matter t o  t r i a l  ; then, threatened 

me with verbal intimidation that I sign the plea agreement and the 

Statement of Defendant on a Plea of Guilty, which, this  attorney had 

prepared af te r  I told him: " B u t  I ' m  n o t  guilty!" 

I ask the Court of Appeals t o  find that my Guilty Plea was involuntary. 



B )  Was My Guilty Plea Knowing, In te l l igen t  and Voluntary? 

A t  the Change of Plea hearing, because the F i r s t  Amended Information was 

not avai lable  t o  the Court, Judge Hartman said:  "We1 1 , w i t h  the 

agreement of the pa r t i e s ,  why don ' t  we jus t  i n t e r l i nea t e  the Original 

Information here and have counsel i n i t i a l  i t  and date i t ,  the change." 

This was agreed t o  by the Court, the S ta te  and the defense counsel only. 

(Ex #57 - RP 11/14/2006, page 2 ,  l ines  13-25 8 page 3,  l i n e s  1-15). 

" A  second f i l i n g  agains t  an individual which i s  labeled 'Amended 

Information ' const i tu tes  an abandonment of the f i r s t  information and 

charges i n  the f i r s t  information which are  not included in the amended 

version cannot be subject  of a t r i a l . "  S ta te  v .  Kinard, 21 I ln .App .  587, 

585 P . 2 d  836 (1978). "A mid t r i a l  amendment of an information i s  

' r evers ib le  e r ro r  per s e  even without a defense show of prejudice. "' 

Sta te  v .  Pelkey, 1.09 Wn.2d 484, 745 P.2d  854 (1987). "Ar t i c le  1 S 22 of 

the S t a t e  Constitution prohibi ts  an amendment t o  an exi s t i  ng count where 

the amendment i s  e ssen t ia l ly  a d i f fe ren t  crime." S t a t e  v .  Markle, 118 

Wn.2d 424, 437, 823 P .2d  1101 (1992). 

Assuming the proposed change t o  the Original Information; i f  one were t o  

" i n t e r l i nea t e "  the a l t e r ed  dates in Count I1 i n t o  the Original 

Information as agreed, the following changes would occur: Count I :  

"Molest of a Child in the F i r s t  Degree - RN" and; Count 11: "Molest of a 

Child in the F i r s t  Degree - BJG." 

Judge Hartman asked me: "How do you plead to  one count of rape of a 

child in the f i r s t  degree?" "and one count of rape of a child in the 

second degree?" (Ex #57 - RP 11/14/2006, page 10, 1 ines  20-25). 

I t  i s  c lear  from t h i s  t ha t  my plea of gui l ty  was not knowing, in te l  l igen t  

or vol u n  tary . 

I ask the Court of Appeals t o  find tha t  my gui l ty  plea was invol untary. 



C j  Did I Fail t o  Understand Sentencing Consequenses? 

O n  11/13/2006, in one of the interrogation rooms a t  the Kitsap County 

jai 1 , Attorney Ye1 ish laid-out the STTDFG with s t r i  ken paragraphs 

through-out, lines beside paragraphs for my i n i t i a l s  and an " X "  showing 

me where to sign on the l a s t  page. Attorney Yelish made no  explanation 

of the paperwork, was arrogant, intimidating and adamant about me 

signing. Although I asked, Attorney Yelish failed t o  leave me with any 

copies. One year l a t e r  (12/06/2007), I purchases a cer t i f ied  copy of the 

STTDFG from the Kitsap County Superior Court Clerk. 

I discovered errors and erroneous advise by Attorney Yelish which I 

described on page 1 7  of this  Statement of Additional Grounds that were 

found in paragraphs ( a ) ,  ( f ) ,  [p?,  [ q ]  , [ v ? ,  item 7 and the signature 

paae of the STTDFG. In addition, I found that eight of the "following 

paragraphs" and one paragraph on a previous page were striken by Attorney 

Yelish, ye t ,  n o t  in i t ia led by me and; three of the f o l l o ~ ~ i n g  paragraphs, 

as we1 1 as three previous paragraphs on two previous paaes have my 

i n i t i a l s  as directed by Attorney Yelish, yet ,  are not s t r iken.  ltone of 

the stril:en paragraphs are init ialed by Judge Hartnan - al l  contrary t o  
the instructions on page 5 of the STTDFS (CrP, 4 . 2 ( g )  form, item P ( 5 )  

following " ( C ) "  (2005)).  

Do tlie paragraphs in the STTDFG which were striken, yet n o t  init ialed by 

Judge Hartman or I s t i l l  apply as sentencing consequences even t l iough tlie 

Judge fai 1 ed t o  authorize these striken paragraphs ~vi tli his in i t i a l s?  

I t  doesn't  make any sense! I could n o t  have possibly understood the 

errors,  the erroneous advice, the inconsistent striken and in i t ia l  ; nor 

the lack of in i t i a l s ;  nor the lack of Judge's i n i t i a l s .  Plhich paragraphs 

are valid? llhich paragraphs apply t o  me? As such, I could n o t  possibly 

have understood the consequences of my plea. Thus, my guilty plea was 

n o t  knowingly, intel l igent ly and voluntarily made. 

I ask the Court of Appeals t o  find that my guilty plea was involuntary. 



A d d i t i o n a l  Ground 2: D e n i a l  o f  E f f e c t i v e  Ass i s tance  o f  Counsel 

A) D i d  t h e  C o u r t  Err i n  t h e  Appointment o f  Counsel? 

08/23/2006, t h e  Honorabl e  M. K a r l y n n  H a b e r l y  S t a t e d :  "The C o u r t  e a r l  i e r  

was t o l d  t h a t  Kev in  B o y l e  had been r e t a i n e d . "  M r .  Murphy responded w i t h :  

"He had con f i rmed  t h a t  w i t h  me.. . " Judge Haber l y  r e p l i e d :  "Olcay, t h a t ' s  

f i n e ,  because my concern  i s  t h e  income and a s s e t  fo rm i s  n o t  f i l e d  o u t .  

So, I am n o t  making any f i n d i n g  o f  i n d i g e n c y . "  (Ex #54 - RP 08/23/2006, 

page 2, 1  i n e s  9-15).  

P . t  t h e  l a s t  h e a r i n g  (0G/05/2006), b e f o r e  t h e  Honorab le  E u s s e l l  bl. 

Hartman, t h e  ve ry  open ing words f rom A t t o r n e y  Boy le  were :  I r e p r e s e n t  

M r .  Vandament f o r  t h e  purposes o f  t h i s  p r e l i m i n a r y  appearance and 

p robab ly  th rough  a r r a i g n m e n t  i f  any charges a r e  f i l e d "  and; "And l i m i t e d  

appearance.. . "  A t t o r n e y  B o y l e ' s  f i n a l  words a t  t h i s  h e a r i n g  were: " I  

w i l l  have a  fo rma l  l i m i t e d  n o t i c e  a t  t h e  a r ra ignmen t . "  Judge Hartman 

o rde red  t h e  a r ra ignmen t  h e a r i n g  f o r  05/07/2006, 2 days l a t e r .  However, 

t h e  S t a t e  d e l i b e r a t e l y  abandoned t h a t  h e a r i n g  w i t h o u t  n o t i c e  t o  t h e  

defense and a p p a r e n t l y  w i t h o u t  n o t i c e  t o  t h e  Cour t  (Ex #52 ' f 5 3  - R P  

06/05/2006, page 2, 1  i n e s  3-17 and page 8, 1  i n e s  14-1-71. 

M r .  Flurphy assumed t h a t  A t t o r n e y  Boy le  had been r e t a i n e d  i n  t h i s  m a t t e r .  

I t o l d  M r .  Murphy, w h i l e  I was shack led t o  o t h e r  p r i s o n e r s ,  w a i t i n g  t o  be 

processed by  t h e  Cour t ,  t h a t  I had pos ted  650,000 b a i l  on 06/05/2006 and 

when A t t o r n e y  Boy le  and I appeared f o r  t h e  3:00 PM a r r a i g n m e n t  h e a r i n g  on 

06/07/2006, my name w a s n ' t  on any o f  t h e  C o u r t  schedu les  and no-one knew 

a n y t h i n g .  Three montl is l a t e r ,  I was r e - a r r e s t e d  and h e r e  I am. I t o l d  

Plr. Murphy t h a t  A t t o r n e y  Boy le  had been c a l l e d  b u t  I d i d n ' t  see h im i n  

t h e  C o u r t  room. Ilo d i s c u s s i o n  o f  r e t a i n e r  ever  o c c u r r e d  (Ex R52 R Ex f54, 

- F?P 08/23/2006, page 3, 1  i nes 20-25). 

Judge H a b e r l y  d i d  n o t  a p p o i n t  counsel  a t  t h i s  h e a r i n g .  The l e s s  Law 

F i r m ' s  M r .  Murphy was n o t  appo in ted  counse l .  I was d e n i e d  counse l .  



09/01/2006, a t  the attorney status heari n a  ordered by Judge Haberly , 
Judge Hartman, P'lr. Haon, the Ness Firm's Mr. Purves and Mr. Boyle were 

a l l  present. None of these individuals were present a t  the previous 

hearing before Judge Haberly. Deputy Prosecutor Robert Naon mis-led the 

Court into believing that  an arraignment had occurred a t  the previous 

hearing and that a plea had been entered t o  a count in tlie f i r s t  

i nfornation. 3i d this  misrepresentati o n  improperly infl  uence the Court 

t o  be1 ieve that defense counsel had been appointed? Ilhen, infact ,  Judge 

Haberly del i berate1 y did n o t  appoint defense counsel because "the income 

and asset  form i s  n o t  f i l l ed  out" (Ex $59 - R P  08/22/2006 8 Ex #55 - R P  

09 /01/200@ 1 . 

Judge klartman asked: "klho i s  Ilr. Vandament's counsel of record?" The 

Ness Firm ' s  Mr. Purves responded : "The Law Offices of Ness and 

P,ssociates has been appointed on this matter." Was Mr. Purves wrong? 

Judge Haberly did n o t  appoint counsel on 08/23/2006. Mr. Purves was n o t  

appointed counsel and I knew nothing about law. 

The Ness Firm's Mr. Purves, a f te r  being told by Judge Hartnan tha t  he was 

"counsel of record a t  th i s  point," said: "Mr. Vandarnent will waive 

formal reading of th i s  complaint and enter a plea of not gui l ty ."  

"The r iaht  t o  counsel guaranteed by the Constitution, however, means more 

than 2ust the opportunity t o  be physically accompanied by a person 

privileged t o  practice law." Fr.azer v .  U.S., 18 F.3d 77C, 782 ( 9 t h  Cir. 

1994 1. "That a person who happens t o  be a lawyer i s  present a t  the t r i  a1 

alongside the accused, however, i s  n o t  enough t o  sat isfy the 

Constitutional command. " Strickland v .  Washington, A66 U . S .  668, 015, 104 

S . C t .  2052, 206?, 80 L .  Ed . 2 d  671 (1904 ) . " Ind i~en t  defendants provided 

with unprepared and pro forma lawyers were n o t  accorded the r i ~ h t  t o  

counsel in any substantial sense." Powell v .  Plabarna, 287 U.S. 45, 5g, 53 

S . C t .  55, 77 L.Ed 158 (1932) .  "1, per se presumption of prejudice a r i ses  

when the error involves actual or constructive ,denial of counsel during a 

c r i t ica l  stage of the proceedings." United States v .  Cronic, 104 S . C t .  

2039, 2047, 466 U . S .  641,  659, 80 L .  Ed . 2 d  057 (1.984). 



09/07/2006 and 09/08/'2006, N e i t h e r  Mr. Murphy, M r .  Purves n o r  A t t o r n e y  

Boy le  were p r e s e n t  t o  r e p r e s e n t  me a t  e i t h e r  o f  t h e s e  h e a r i n g s .  I was 

w i t h o u t  counse l .  

09/12/2006, t h e  bless F i r m ' s  Flr. Murphy s tood b e s i d e  me as Judge Spearman 

sa id :  "I  know a t  t h i s  t i m e  I have a  d e t e r m i n a t i o n ,  however, t h a t ' s  now 

i n d i g e n t  and a b l e  t o  c o n t r i b u t e . .  . "  and; " I ' m  g o i n g  t o  a p p o i n t  t h e  Hunko 

F i r m  t o  r e p r e s e n t  t h i s  gent leman."  and; " .  . . R i g h t  now I d o n ' t  b e l i e v e  we 

have any c o u n s e l . "  and; "we s t i l l  d o n ' t  have an a t t o r n e y  o f  r e c o r d . "  and; 

"Counsel, do you  have any recommendation?" M r .  Murphy responded: " T  

have no i n f o r m a t i o n  on M r .  Yandament. " Judge Spearman c o n t i n u e d :  "Mr 

Murphy had appeared t o  r e p r e s e n t  him, which sugges ts  t h a t  t h e r e  was an 

appointment o f  h i s  f i r m . .  ." Judge Spearman f i n i s h e d  w i t h :  "k le ' re  g o i n q  

t o  p u t  Hunko.. . " I was s t i l l  w i t h o u t  l e g a l  counse l  (Ex  56 - RP 

09/12/2006 ) . 

C r R  RULE 3 .1  RIGHT TO AND ASSIGNF-IENT OF LAWYER (2006)  
( b )  A 1  awyer s h a l l  + be p r o v i d e d  a t  e v e r y  s tage  o f  t h e  

proceed ings. .  . A lawyer  i n i t i a l l y  appo in ted  s h a l l  c o n t i n u e  t o  
r e p r e s e n t  t h e  de fendan t  th rough  a l l  s tages  o f  t h e  
p roceed ings  ... 

( d l  The a b i l i t y  t o  pay p a r t  o f  t h e  c o s t  o f  a  l awyer  s h a l l  
n o t  p r e c l u d e  assignment ... 

I argue t h a t  t h e  Cour t  e r r e d  when Judge Haber l y  f a i l e d  t o  a p p o i n t  counsel  

a t  t h e  08/23/2006 h e a r i n g .  Thus, deny ing me l e g a l  counse l .  

I argue t h a t  t h e  S t a t e  den ied me due process when t h e  S t a t e  i m p r o p e r l y  

i n f l u e n c e d  t h e  C o u r t  i n t o  b e l i e v i n g  t h a t  a  p l e a  had been e n t e r e d  a t  t h e  

08/23/2006 h e a r i n g .  Thus, i m p l y i n g  t h a t  counse l  had been appo in ted  and 

deny ing me counse l  as a  r e s u l t .  

I argue t h a t  t h e  Ness F i r m ' s  M r .  Purves i m p r o p e r l y  i n f l u e n c e d  t h e  C o u r t  

by s t a t i n g :  " t h e  l aw  o f f i c e  o f  Ness and Assoc ia tes  has been appo in ted  on 

t h i s  m a t t e r . .  .", when t h e  Mess F i r m  had n o t  been appo in ted  as counse l .  

I argue t h a t  t h e  C o u r t  e r r e d  when Judge Hartman t o l d  t h e  Ness F i r m ' s  M r .  

Purves:  " Y o u ' r e  counsel  o f  r e c o r d  a t  t h i s  p o i n t . "  Thus, a u t h o r i z i n g  a  

n o t  a p p o i n t e d  " l awyer  who i s  so unprepared t h a t  h i s  appearance i s  mere l y  

Pro Forma." Powel l  v .  Alabama, 287 U.S. 45, 58, 53 S . C t  55,  60, 77 L.Ed. 

158 ( 1 9 3 2 ) .  



B )  Did Appointed Counsel P rov ide  E f f e c t i v e  A s s i s t a n c e ?  

I was n o t  appointed counsel u n t i l  09/12/2006, when t h e  Honorable Theodore 

F .  Spearman appoin ted  t h e  Hunko Law Firm t o  r e p r e s e n t  me. The Hunko Firm 

f a i l e d  t o  respond t o  my c a l l s  and f a i l e d  t o  come t o  t h e  Ki t s a p  County 

J a i l  a t  any t ime t o  s e e  me. I never saw anyone from t h e  Hunko Firm. 

The no t  appointed Ness F i rm ' s  Mr. Murphy f a i l e d  t o  i n t e r v i e w  me u n t i l  I 

was s i t t i n g  i n  Cour t ,  shackled t o  o t h e r  p r i s o n e r s ,  w a i t i n g  t o  be 

processed by t h e  Cour t ;  f a i l e d  t o  i n v e s t i g a t e ;  f a i l e d  t o  motion f o r  a 

d i smissa l  a f t e r  the S t a t e  abandoned t h e  Court  ordered a r r a i q n m e n t  hear ing  

on 06/07/2006; f a i l e d  t o  o b j e c t  t o  v i o l a t i o n s  o f  due p r o c e s s  a f t e r  I was 

r e - a r r e s t e d  w i t h  a  warrant  us ing  t h e  same s t a t e m e n t  o f  p robab le  cause  

t h a t  was used t o  s e t  t h e  b a i l  t h a t  I was out  on when  I was r e - a r r e s t e d ;  

f a i l e d  t o  o b j e c t  t o  t ime f o r  t r i a l  and s t a t e d :  " I  know very  l i t t l e  about  

Mr. Vandament" (Ex W54. - RP 08/23/2006, page 3 ,  l i n e s  23-24) .  

The n o t  aDD0inted bless F i rm ' s  Plr. Purves f a i l e d  t o  i n t e r v i e w  me a t  a l l  ; 

f a i l e d  t o  i n v e s t i g a t e ;  f a i l e d  t o  o b j e c t  t o  e x c e s s i v e  b a i l  o r  t ime f o r  

t r i a l  and; f a i l e d  t o  o b t a i n  a copy of t h e  F i r s t  Amended Informat ion o r  

motion f o r  a day s o  I could examine t h e  charges  o r  e x p l a i n  t h e  n a t u r e  of 

t h e  charges  p r i o r  t o  e n t e r i n g  a p l e a  on my b e h a l f .  Thus, denying me 

r i g h t s  guaranteed under A r t i c l e  1 $$  3 and 22 o f  t h e  C o n s t i t u t i o n  of t h e  

S t a t e  of Nashington and the  F i f t h ,  S i x t h  and Four teenth  Amendments t o  t h e  

C o n s t i t u t i o n  of t h e  United S t a t e s  (Ex #55 - R P  09/01/2006) .  

Flo a t t o r n e y  represen ted  me dur ing  t h e  09/07/2006 and 09/OE./2006 

mot ion / s ta tus  h e a r i n g s .  The bless F i r m ' s  Mr. Murphy re-appeared a t  t h e  

09/1.2/2006 hear ing  and s t a t e d :  "Your Honor, I have no in format ion  on Mr. 

Vandament. " (F , f f idav i  t of Oavi d P .  Vandament, f i l e d  02/05/2008, 

paragraphs [51], [53], [56] 81 [ G O ]  and Ex #l ,  F21, 4'22, #23 and Ex ft56 - 

R P  09/12/2006, page 4 ,  1 i n e s  22-23).  

Appointed Counsel f a i l e d  t o  p rov ide  any a s s i s t a n c e  a t  a l l  and "no t  

appo in ted"  counsel  was no t  o b l i g a t e d  t o  and then f a i l e d  t o  provide 

e f f e c t i v e  a s s i s t a n c e  of counsel . 



C) D i d  Con t rac ted  Counsel F a i l  t o  P r o v i d e  Ass i s tance?  

What wou ld  m o t i v a t e  A t t o r n e y  Ye1 i s h  t o  v i o l a t e  Ru les  o f  P r o f e s s i o n a l  

Conduct and i n i t i a t e  d i r e c t  c o n t a c t  w i t h  an accused who was i n c a r c e r a t e d  

i n  23 hour  lock-down a t  t h e  K i t s a p  County J a i l ?  Then, sugges t  a  r e t a i n e r  

secured by  t h e  p r o s p e c t i v e  c l  i e n t ' s  r e a l  p r o p e r t y  and aga in ,  v io l s , te  

Ru les  o f  P r o f e s s i o n a l  Conduct? (RPC 7.3 8 1.8(a)  ( 1 ) & ( 2 ) ,  a f f i d a v i t  1521, 

[547,  1631, [HI l? C051 and 7.8 t ' lo t ion  t o  l ! i t hd raw G u i l t y  Plea,  pages 

16-19) . 

A t t o r n e y  Y e l i s h  t o l d  me: "b!elre a1 1  f r i e n d s  around he re ,  y o u ' l l  go t o  

p r i s o n  w h i l e  1 ' 1 1  go o u t  and have a  beer  w i t h  C l a i r  B r a d l e y "  (depu ty  

p r o s e c u t o r ) .  A t t o r n e y  Ye1 i s h  t o l d  me t h a t  he wou ld  n o t  wi  t l id raw my 

g u i l t y  p l e a  and i f  I found ano the r  a t t o r n e y  anc' t o o k  t h i s  m a t t e r  t o  

t r i a l ,  A t t o r n e y  Ye1 i s h  would t e s t i f y  f o r  t h e  S t a t e  (Ex i!'34 PJ a f f i d a v i t  

C73J l'l CJ.071). "We have h e l d  t h a t  an a t t o r n e y  who j o i n s  t h e  S t a t e  i n  t h e  

e f f o r t  t o  a t t a i n  a  c o n v i c t i o n  l a b o r s  under a  c o n f l i c t  o f  i n t e r e s t .  

U n i t e d  S t a t e s  v.  Swanson, 943 F.2d 1070, 1075 ( 9 t h  C i r .  I""!). 

A t t o r n e y  Ye1 i s h  a r r o g a n t l y  s t a t e d :  "The boys make v e r y  good w i tnesses  

f o r  t h e  p r o s e c u t i o n .  " I responded wi  tli "But  I 'n; n o t  g u i  1  t y  ! " A t t o r n e y  

Y e l i s h  snapped back:  " D o n ' t  s t a r t  w i t h  me o r  1 ' 1 1  w i t h d r a w . "  ( a f f i d a v i t  

[781 1791) .  "[!.In a t t o r n e y  who adopts and a c t s  upon a  be1 i e f  t h a t  h i s  

c l i e n t  shou ld  be c o n v i c t e d  ' f a i l  I s ]  t o  f u n c t i o n  i n  a  mean ing fu l  sense as 

t h e  government 's  a d v e r s a r y .  I I '  F r a z e r  v.  U.S., 18 F.3d 778, 782 ( 9 t h  C i r .  

1993) ,  q u o t i n g  Osborn v. S h i l l i n g e r ,  861 F.2d 612, 625 ( 1 0 t h  C i r .  1988).  

A t t o r n e y  Longacre t o l d  me t h a t  P. t torney Y e l i s h  was a  member o f  t h e  

"Crawford  Law Firn-I" ( a f f i d a v i t  [ I 043  t? [105!). I n  P o r t  Orchard  P o l i c e  

r e p o r t  fD02-001067, i s  a  j o u r n a l  f r o m  a l l e g e d  v i c t i m  "JPH". On t h e  

i n s i d e  f i r s t  page (Ex #62) ,  w i t t e n  a t  t h e  t o p  o f  t h e  page i s  "Crawford  

Law O f f i c e s "  and "337-700C" - A t t o r n e y  Y e l i s h ' s  phone number. T h i s  i s  a  

c o n f l i c t  o f  i n t e r e s t !  " [ A ]  de fendan t  who shows t h a t  a  c o n f l i c t  o f  

i n t e r e s t  a c t u a l  l y  a f f e c t e d  t h e  adequacy o f  h i  s  r e p r e s e n t a t i o n  need n o t  

demonst ra te  p r e j u d i c e  i n  o r d e r  t o  o b t a i n  r e 1  i e f .  " Hol loway v. Pxkansas , 
435 U.S. 475, 490-491, 98 S . C t .  1173, 11C1-82, 5 5  L.Ed.2d 426 (!!?7C). 



Attorney Yelish failed t o  provide me with copies of any paper work prior 

t o  sentencing, including the Plea Agreement, the STTDFG or the Firs t  

Amended Information. Thus, vi 01 a t i  ng Rules of Professional Conduct and 

denying me rights guaranteed under Article 1,  !$ 22 of the Washington 

State Constitution and the Sixth Amendment t o  the Constitution o f  the 

United States of America. Any prudent attorney would provide his/her 

c l ient  with these items. Failing t o  d o  so prejudiced me because I could 

no t  possibly understand the nature of the charges against me, sentencing 

and/or sentencing consequences (Ex #54 - RP 08/23/2006, page 4 ,  l ines  

14-16, aff idavi t  C651, C691, [751, C831 R [97] and R P C  1 .4 . )  

Attorney Yelish misrepresented t o  me fa lse  hope of a SSOSA, the lack of 

alteration in the time span in count I1 in the f i r s t  amended information, 

the changes that the State and the Court made t o  the plea agreement on 
11/14/2006, the erroneous sentencing consequences in the STTDFG, the 

ambiguous striken and i n i t i a l  i n  the STTDFG and issues related to his 

representation: Who he worked for ,  costs ,  dates of contract due dates 

etc. Any competent attorney would n o t  have misrepresented these issues 

t o  hislher c l ien t .  These misrepresentations prejudiced me as I could n o t  

voluntarily, knowingly and/or intel l igent ly make decisions supporting my 

defense without competent/accurate representation from counsel. (Ex 817, 

#33, #43, #44, 7.8 motion, page 25-26, item 6 ,  a f f idavi t  [491, [67], 

[681, [76],  1861, [loo-1061 [117]). 

Attorney Ye1 ish made no e f for t  t o  investigate my case. I n  my Motion t o  

blithdraw Fly Guilty Plea and my Affidavit, I referred t o  many pre t r ia l  

issues which I had proposed t o  Attorney Yelish. Yet, his ent i re  focus 

was for me t o  plead guilty.  Thus, he failed t o  investigate the alleged 

victims and witnesses . "Counsel has a duty t o  make reasonable 

investigations or t o  make a reasonable decision t h a t  makes particular 

investigations unnecessary. " Strickland v .  Washington 104 S . C t .  2052, 

2066, 466 U.S. 690, 691 (1984)(Ex #34, 7.8 motion, pages 30-33, i ten 9 

and aff idavi t  [24], [25] ,  1261 8 [98]). 

Privately retained, Attorney Yelish, fa i led t o  provide me with effective 

assistance of counsel. 



ADDITIOliAL G R O U N D  3:  TIME FOR TRIAL 

A )  Here My Rights  t o  a  Speedy T r i a l  V i o l a t e d ?  

I was a r r e s t e d  and "he ld  t o  answer" on 06/02/2006. I  was r e q u i r e d  t o  

p o s t  b a i l  and t o  comply w i t h  c o n d i t i o n s  o f  r e l e a s e  t o  g e t  o u t  o f  j a i l .  

The S t a t e  abandoned t h e  Court  ordered a r ra ignment  h e a r i n g  on 06/07/2006 

wi thou t  providing n o t i c e  t o  t h e  d e f e n s e  o r  t o  t h e  Cour t .  Thus, denying 

me C o n s t i t u t i o n a l  and procedural  r i g h t s  t o  a  speedy t r i a l .  91 days  

l a t e r ,  on 09/01/2006, a  s i n g l e  "no t  g u i l t y  p l e a "  was e n t e r e d  t o  an  

amended informat ion c o n t a i n i n g  two c o u n t s  by a  " n o t  a p p o i n t e d "  pro forma 

d e f e n s e  counsel .  

The S t a t e  f a i l e d  t o  b r i n g  me t o  t r i a l ,  f a i l e d  t o  b r i n g  me t o  s i g n  a  

speedy t r i a l  waiver and f a i l e d  t o  b r ing  me t o  a  change o f  p l e a ,  p r i o r  t o  

t h e  l a s t  a l lowable  t r i a l  d a t e  s e t  by t h e  Court  (CrR 3 . 3 ( ~ ! ) ( 4 ) , ( 2 0 0 6 ) ) .  

In S t a t e  v. Fulps ,  141 Wn.2d 663, 9 P.3d 832 ( 2 0 0 0 ) ,  Mr. Fulps was 

a r r e s t e d .  A D i s t r i c t  Court  Judge s igned a  Sta tement  o f  A r r e s t i n g  O f f i c e r  

and Prel iminary Finding of Probable  Cause t h a t  s e t  Mr. F u l p s ' s  b a i l .  The 

D i s t r i c t  Court  Judge f a i l e d  t o  s e t  a  d a t e  f o r  reappearance .  Thus, Mr. 
Fulps was i n  " l e g a l  limbo, " * I  w i t h  no Court  t o  e x o n e r a t e  his b a i l .  The 

Washington S t a t e  Supreme Court  he ld  t h a t  F u l p s ' s  speedy t r i a l  p e r i o d  

began t o  run on t h e  day of h i s  a r r e s t  and expired 90 days t h e r e a f t e r .  

S t a t e  v.  Fulps,  141 Nn.2d 663 a t  670. 

In  t h i s  c a s e ,  I  was a r r e s t e d ,  a  Super io r  Court Judge, a t  t h e  p r e l i m i n a r y  

h e a r i n g ,  found probable  c a u s e ,  s e t  my b a i l  and o rdered  t h e  a r ra ignment  

f o r  2  days l a t e r .  Then, a f t e r  I  posted b a i l ,  t h e  S t a t e  d e l i b e r a t e l y  and 

w i l l f u l l y  abandoned t h e  Cour t  ordered arra ignment  h e a r i n g ,  w i t h o u t  

p rov id ing  n o t i c e ,  l e a v i n g  me i n  " l e g a l  l imbou ,* '  w i t h  no Court  t o  

e x o n e r a t e  my b a i l  o r  amend c o n d i t i o n s  of r e l e a s e .  

* '  C i t y  of S e a t t l e  v .  Bon i fac io ,  127 blash.2d 482, 900 P.2d 1105 ( 1 9 9 5 ) .  



"Charges should have been f i l e d  within 72 hours or the  case should have 

been dismissed with Mr. Fulps's money returned t o  him. Since neither of 

these events occurred, Mr. Fulps was being held t o  answer fo r  his crime". 

" I f  the s t a t e  (purposely or accidenta l ly)  chose not to  dismiss the case, 

then, CrR 3.3 Applies". S t a t e  v .  Fulps, 97 I.ln.App. 935, 949, 988 P.2d 

1002 (1993). 

The Court ru les  says t ha t  a  defendant's conditions of r e l e a se  are  "deemed 

exonerated" i f  no information has been f i l ed  by the  time s e t  fo r  re lease  

or reappearance, CrR 3 . 2 . 1 ( f ) ( 2 ) ( i i ) , ( 2 C 0 6 ) .  I argue t h a t  the "deem 

exonerated " 1 anguage presumes a se r ies  of events,  i  ncl uding the 

defendant's reappearance, as ordered by the Court, which did not occur due 

t o  the Statel 's  de l ibe ra te  and wilful disregard of a reasonable and 

necessary Court order by abandoning the arraignment hearing without 

notice, through no f a u l t  of the defense. 

I  argue t h a t  my r igh t  t o  due process and a speedy t r i a l  under the Fifth,  

Sixth and Fourteenth Amendments to  the Consti tut ion of the  United Sta tes  

and Article 1 3 ,  10 and 22 of the Consti tut ion of the  Sta te  of 

Washington were violated when I  was denied the r i g h t  to appear and defend 

in person; or by counsel ; to demand the nature and cause of the accusation 

against me; t o  have a copy thereof;  t o  have jus t i ce  administered openly 

without unnecessary delay and; t o  have a speedy, public t r i a l  due to  the 

Sta te  del ibera te ly  abandoning the arraignment hearing without providing 

notice to  the defense. 

"Deli berate governmental delay in the hope of obtaining an advantage over 

the accused i s  not unknown. In such a circumstance, the f a i r  

administration of criminal jus t ice  in imperil ed. The Speedy Trial Clause 

then serves the public i n t e r e s t  by penalizing o f f i c i a l  abuse of the 

criminal process and discouraging o f f i c ia l  lawlessness. See, e .g . ,  United 

Sta tes  v .  Provoo, 1 7  F . R . D .  183 ( D . C . N d . ) ,  a f f ' d  per curiam, 350 U.S. 857, 

76  S . C t .  101, 100 L.Ed. 761 (1955) . "  Concurring opinion of Mr. Jus t ice  

Brennan and Plr. Jus t i ce  Marshall i n ,  Dickey v. Florida, 90 S . C t .  156f1, 

1571, 398 U.S.  30, 4.2 (1970) 



" I t  i s  t h e  d u t y  o f  t h e  p u b l i c  p r o s e c u t o r ,  n o t  o n l y  t o  p r o s e c u t e  t h o s e  

charged w i t h  c r ime,  b u t  a l s o  t o  observe t h e  c o n s t i t u t i o n a l  mandate 

guaran tee ing  a  speedy t r i a l .  I f  a  p r o s e c u t o r  f a i l s  t o  do so, t h e  

defendant  cannot  be h e l d  t o  have waived h i s  c o n s t i t u t i o n a l  r i g h t  t o  a  

speedy t r i a l . "  U n i t e d  S t a t e s  v. D i l l o n ,  183 F.Supp. 541, 543 (1960) .  

Cn1.61 

[n16] The defendant i n  any event ,  cannot f o r c e  t h e  beginning of 
h i s  t r i a l ,  even i f  he t akes  a f f i m t i v e  s t e p s  t o  t h a t  end. The 
present  ca se  provides a s t r i k i n g  ins tance  of t h i s  f a c t .  The 
government , on the  o t h e r  hand, can and does s e t  t h e  case f o r  
t r i a l .  Thus, c o n s t i t u t i o n a l  r i g h t  a s i d e ,  the  government might 
reasonably bear  t h e  burden of going forward wi th  t h e  t r ia l  
s ince  it a lone  has t h e  u l t ima te  capac i ty  t o  do so. The burden, 
moreover, might reasonably f a l l  on t h e  government s i n c e  t h e  
prosecutor  is the  i n i t i a t i n g  p a r t y  i n  c r imina l  proceedings. 
Cf. Fed-Rule Civ-Proc. 41(b)  (d i smis sa l  f o r  f a i l u r e  t o  
prosecute  by t h e  p l a i n t i f f ) .  

Dickey  v. F l o r i d a ,  90 S.CT. 1564, 1575 (1970) .  

b lashington C o u r t  Rules, CR 4. l (b )  and CR 4 1 ( b )  ( 3 )  : "a d i s m i s s a l  under CP, 

4 0 ( d ) ,  wh ich  i s  r e q u i r e d  m e n  a  cause i s  n e i t h e r  t r i e d ,  con t inued ,  o r  

r e s e t  ope ra tes  pu rsuan t  t o  CF? 41(b)  ( 3 )  as an a d j u d i c a t i o n  upon t h e  

m e r i t s "  Wagner v.  McDonald, 10 Wn.App. 213, 216, 516 P.2d 1051 (1973) .  

I n  " L i n k , " * '  t h e  Supreme Cour t  h e l d  t h a t  t h e  f a i l u r e  o f  p l a i n t i f f ' s  

counsel  t o  appear a t  a  r e g u l a r l y  schedu led p r e t r i a l  con fe rence  was 

s u f f i c i e n t  t o  j u s t i f y  t h e  t r i a l  c o u r t  i n  o r d e r i n g  a  d i s m i s s a l  w i t h  

p r e j u d i c e .  Wagner v. McDonald, 10 Wn-App. 213, a t  217-218. "Woodhead's 

w i l l f u l  and d e l i b e r a t e  f a i l u r e  t o  e f f e c t  s e r v i c e  and t o  comply w i t h  t h e  

case schedul i ng order ,  t o g e t h e r  w i t h  d e l  i b e r a t e  a t t e m p t s  t o  mi s l  ead t h e  

c o u r t  by f a l s e  c la ims,  j u s t i f i e s  t h e  t r i a l  c o u r t ' s  c o n c l u s i o n  t h a t  t h e  

a c t i o n s  i n  t h e  case amounted t o  an abuse o f  j u d i c i a l  p rocess . "  - 
Dismi ssed w i t h  p r e j u d i c e .  bloodhead v .  D i s c o u n t  Waterbeds, I nc . ,  78 

Nn.App. 125, 131, 896 P.2d 66 (1995) .  

* '  Link v. Wabash R.R., 370 U.S. 626, 8 L.Ed.2d 734, 82 S.Ct. 1386 
( 1962) 



"Our c o u r t  s e t  f o r t h  f o u r  f a c t o r s ,  t h e  p resence  o f  any one of which may 

c o n s t i t u t e  a den ia l  o f  c o n s t i t u t i o n a l  r i g h t  t o  a speedy  t r i a l :  ( 2 )  

P r e j u d i c e  t o  t h e  de fense  a r i s i n g  from t h e  d e l a y ;  ( 3 )  A purposeful  de lay  

designed by t h e  S t a t e  t o  oppress  t h e  de fendan t . "  S t a t e  v. C h r i s t e n s e n ,  75 

Wash.2d 678, 453 P.2d 644 ( 1 9 6 8 ) .  " A  showing t h a t  d e l a y  was purposeful  

o r  o p p r e s s i v e  w i l l  s u p p o r t  a c l a i m  of den ia l  of C o n s t i t u t i o n a l  r i g h t  t o  

speedy t r i a l " ,  Mattoon v .  Rhay, 313 F.2d 683 ( 9 t h  Cir. 1994) .  

" C o n s t i t u t i o n a l  p r o v i s i o n  f o r  speedy t r a i  1 p r o t e c t s  o n l y  a g a i n s t  

unreasonable  and unnecessary  d e l a y ,  Const .  Art 1 22 a s  Amended, 

Amendment 10, S t a t e  v. A l t e r ,  67 Kash.2d 111, 406 P.2d 765 (19G5). 

"Unnecessary de lay  i n  b r i n g i n g  defendants  t o  t r i a l  i s  a ground of  

d i s m i s s a l . "  Fed.Rules Crim.proc. Rule 4 .8(b) ,  18 U.S.C.A. "Where t h e r e  

was a d e l i b e r a t e  de lay  by t h e  p rosecu t ing  a u t h o r i t i e s  t o  s e r v e  t h e i r  own 

t a c t i c a l  advantage,  t h e  c o u r t  had held i t  t o  be an u n r e a s o n a b l e  d e l a y . "  

United S t a t e s  v .  Provoo, 17 F . R . D .  183, 197 n.6 (D.C.Md. 1, Aff ' d  Sub llom. 

350 U.S. 857, 76 S.Ct .  101,  100 L.Ed. 761 ( 1 9 5 5 ) .  

09/01/2006, Deputy Prosecu tor  Robert  L .  Naon, b e f o r e  Judge Hartman, 

s t a t e d :  "Your Honor had s e t  $50,000 b a i l .  Mr. Vandament q u i c k l y  b a i l e d  

o u t ,  and r a t h e r  than charge  h i m ,  t h e  S t a t e  cont inued i t s  i n v e s t i g a t i o n . "  

- To s e r v e  t h e  S t a t e ' s  t a c t i c a l  advantage - (Ex #55 - R P  09/01/2006, page 

2,  l i n e s  12-22]. 

"The t ime  l i m i t s  a r e  t r i g g e r e d  by t h e  S t a t e ' s  a c t i o n s  and a r e  n o t  an 

a t t empt  t o  l i m i t  t h e  t ime f o r  p rosecu t ion  of a s p e c i f i c  c r ime .  The S t a t e  

need n e i t h e r  a r r e s t  nor charge ;  only by beginning an a c t i o n  does i t  

invoke t h e  p r o v i s i o n s  of CrR 3 .3" ,  S t a t e  v. Edwards, 9A C.ln.2d 208, 212, 

616 P.2d 620 (1980) .  "A c o u r t  may n o t  postpone an a r ra ignment  o r  an 

appearance,  a s  was done i n  t h i s  case ,  f o r  a month o r  2 o r  3 months a f t e r  

a r r e s t  and avoid t h e  purpose of t h e  r u l e  which i s  t o  d i scourage  

p r o s e c u t o r i a l  d e l a y . "  Washington v .  Cooper, 28 blash.App. 71, 621 P.2d 795 

(Wa.App. 12/30/1980).  L a t e r ,  over ru led  f o r  o t h e r  r e a s o n s .  

r4y r i g h t s  t o  a speedy t r i a l  guaranteed under A r t i c l e  1 $ 5  10 a.nd 22, t h e  

S ix th  Amendment and CrR 3.3  speedy t r i a l  r u l e  were v i o l a t e d .  



B! When Was I Arra igned? 

The 08/23/2006 motion h e a r i n g ,  b e f o r e  t h e  Honorable M .  Karlynn Haberly 

was n o t  noted f o r  a r ra ignment .  I was wi thou t  counse l .  I was n o t  

provided w i t h  a  copy o f  t h e  in format ion .  The Court  f a i l e d  t o  ask f o r  a  

p l e a ;  f a i l e d  t o  a p p o i n t  counse l ;  f a i l e d  t o  read  me my r i g h t s ;  f a i l e d  t o  

determine t h e  60190 day speedy t r i a l  e x p i r a t i o n  d a t e  and ;  f a i l e d  t o  s e t  

f o u r t h  t h e  p roper  d a t e  of my a r ra ignment .  The Court  d i d  s e t  10/1.0/2006 

a s  t h e  t r i a l  d a t e .  I f a i l e d  t o  o b j e c t  t o  t h i s  t r i a l  d a t e  a s  exceeding 

t h e  speedy t r i a l  time l i m i t s  because I knew nothing a b o u t  law and speedy 

t r i a l  . I a rgue  t h a t  t h i  s  was n o t  an a r ra ignment .  

The t r i a l  d a t e  of 10/10/2006 was 130 days p a s t  t h e  S t a t e ' s  f i r s t  

w a r r a n t l e s s  a r r e s t  d a t e  o f  06/02/2006. I had no knowledge o f  CrR 3.3.  

Thus, I f a i l e d  t o  o b j e c t .  Did I l o s e  t h e  r i g h t  t o  o b j e c t ?  "When a  

cr iminal  de fendan t  appears  i n  c o u r t  on t h e  da te* '  scheduled f o r  t r i a l  b u t  

t h e  c a s e  i s  n o t  c a l l e d  because of a  mis take made by t h e  c o u r t ,  t h e  

defendant  i s  n o t  r e q u i r e d  by CrR 3 . 3 ( f ) ( l ) o r ( 2 )  t o  o b j e c t  t o  a  v i o l a t i o n  

of t h e  t ime f o r  t r i a l  r u l e  t o  p r e s e r v e  t h e  r i g h t  t o  a  t i m e l y  t r i a l " ,  

S t a t e  v. Ledenko, 87 Wn.App. 39,  940 P.2d 280 (1997) .  

The 09/01/2006 a t t o r n e y  s t a t u s  hear ing  before  t h e  Illonorable Russe l l  W. 
Hartman was n o t  noted f o r  a r ra ignment .  I was wi thou t  c o u n s e l .  I was n o t  

provided w i t h  a  copy of  t h e  amended in format ion .  hlei t h e r  t h e  Court  nor 

counsel exp la ined  t h e  n a t u r e  o f  t h e  c h a r g e s .  The Court  f a i l e d  t o  ask f o r  

a  p l e a ;  f a i l e d  t o  appo in t  counsel ; f a i l e d  t o  read  me my r i g h t s ;  f a i l e d  t o  

determine a  60/9@ day speedy t r i a l  e x p i r a t i o n  d a t e  a n d ;  f a i l e d  t o  s e t  

f o u r t h  t h e  proper  d a t e  o f  my arra ignment .  The Court  d i d  t e l l  t h e  n o t  

appointed Ness F i rm ' s  Mr. Purves t h a t  he was "counsel  o f  r ecord  a t  this  

p o i n t " .  Mr. Purves,  spontaneously ,  on his own d i s c r e t i o n ,  e n t e r e d  a  

s i n g l e  p l e a  o f  " n o t  g u i l t y "  t o  t h e  amended in format ion  which,  

unknowingly, conta ined two counts .  I a rgue  t h a t  t h i s  was n o t  an 

a r r a i  gnmen t. 

* '  I n  t h i s  c a s e ,  t h e  Court ordered arraignment hearing of 06/07/2006. 



What d i d  the plea entered by Rr. Purves apply to? Deputy Prosecutor 

Robert L. Naon mis-led the  Court into be1 ieving t ha t  a plea had been 

entered on 08/23/2006, " t o  what i s  now count I i n  the amended 

information'' - "Judge Haberly, on the arraignment of  t h a t  pa r t i cu la r  

count, s e t  b a i l . .  . ", This i s  a misrepresentation! (Ex  K54 - RP 

OP./23/2006 and Ex #55 - RP OS/@1/2006, page 2 ,  l i n e s  16-17 and 1 ines 

20-21). I argue t ha t  the unlawful "plea" entered by the not appointed 

Mr. ~~lurpliy, may have been intended fo r  count 11, due t o  the S t a t e ' s  

del ibera te  misrepresentation t o  the Court of a plea t o  count I ,  which did 

not occur. 

09/01/2006 marks 91 days s ince  the S t a t e ' s  f i r s t  warrantless a r r e s t  on 

06/02/2006. " A  criminal defendant's f a i l u r e  a t  the  time of his  

arraignment to make a proper objection t o  h is  schedul ed t r i a l  date  does 

not  preclude appel la te  review of the issues i f ,  under the  circumstances, 

i t  was already too l a t e  to  s e t  a t r i a l  date which would s a t i s f y  the 

requirements of the speedy t r i a l  ru le  (CrR 3 .3 )" ,  S t a t e  V .  Nelson, 47 

kln.App.  579, 736 P.2d  686 (1987). I argue t h a t  t h e  S ta te  fa i l ed  t o  

lawfully arraign me and t h a t  the time fo r  t r i a l  expired. 

The 09/12/2006 hearing was an attorney s t a t u s  hearing, before the 

Honorable Theodore F .  Spearman. I was s t i l l  without counsel.  The Court 

said t h i s  matter has gone through "formal a r r a i  gnment". Judge Spearman 

mentioned the  "not an appointment"; accused me of " fa i l  ing t o  appear" (4 

t imes) ,  then; s e t  a speedy t r i a l  date  of 11/13/2006; struck the  

previously s e t  t r i a l  date of 1.0/10/2006, s e t  by Judge Haberly on 

08/23/2006 and; s e t  a new t r i a l  date of 11/06/2006. The Court fa.iled t o  

s t a t e  on the record why the Court s e t  new dates .  I did n o t  have the 

advice of counsel and could not a s s i s t  the Court in following the proper 

procedures nor i n t e l l i gen t l y  protes t  t o  the procedures t ha t  were 

fol 1 owed. 

I did n o t  " fa i led  to  appear" a t  any of the hearings. I argue t ha t  Judge 

Spearman abused judicial d iscre t ion by accusing me of " f a i l  i n g  t o  appear" 

and se t t ing  "new dates",  which denied me my r igh t s  t o  a speedy t r i a l ,  due 

process and jus t ice ,  adrni n i  s tered openly, wi thout unnecessary delay. 



COIJCLUS IOEJ 

I s  i t  p o s s i b l e  f o r  anyone t o  r e c e i v e  a  f a i r  t r i a l  i n  K i  t s a p  County? blhat 

would m o t i v a t e  t h e  S t a t e  t o  d e l i b e r a t e l y  abandon a  C o u r t  o rde red  

a r r a i g n m e n t  hea r ing?  Then, i n t e n t i o n a l l y  n i s - l e a d  t h e  C o u r t  about  a  

p r e v i o u s  a r ra ignmen t  and a  p l e a  w l i i ch  d i d  n o t  occu r?  Llhy would a  Judge 

f a i l e d  t o  a p p o i n t  de fense counsel  ? bihy would another  Judge a u t h o r i z e  a  

n o t  appo in ted  lawyer  t o  e n t e r  a  p l e a  f o r  an accused who i s  b e f o r e  t h e  

Cour t  w i t h o u t  counse l?  ... and n o t  even e x p l a i n  t h e  n a t u r e  o f  t h e  charges? 

blhy wou ld  another  Judge f a l s e l y  accuse a  de fendan t  o f  f a i l i n g  t o  appear? 

Where d i d  t h i s  "defense" a t t o r n e y  come f rom? I:lho s e n t  h im? H i s  e n t i r e  

focus was t o  c o n v i c t  h i s  c l i e n t .  k!hy d i d  t h e  Cour t ,  t h e  S t a t e  and t h i s  

"defense" a t t o r n e y  a1 1  ag ree  t o  amend t h e  charges,  j u s t  m i n u t e s  p r i o r  t o  

an i n v o l u n t a r y  change o f  p l e a .  Yet, f a i l  t o  e x p l a i n  t h e  n a t u r e  o f  t h e  

charges t o  t h e  accused and then want t h a t  t h e  accused p l e a  t o  charges n o t  

even i n  t h e  i n f o r r n a t i o n ( s ) ?  

On 06/07/2006, my C o n s t i t u t i o n a l  r i g h t s  guaranteed under t h e  F i f t h ,  S i x t h  

and Four teen th  Pmendments t o  t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  s t a t e s  a s  

w e l l  as A r t i c l e  1 S":, 10 and 22 o f  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  

Washington were v i o l a t e d  when I was d e p r i v e d  o f  l i b e r t y  w i t h o u t  due 

process o f  law; t h e  r i g h t  t o  appear and defend i n  person o r  by  counsel  ; 

t h e  r i g h t  t o  demand t h e  n a t u r e  and cause o f  t h e  a c c u s a t i o n  a g a i n s t  me; t o  

have a copy t h e r e o f ;  t o  have open a d m i n i s t r a t i o n  o f  j u s t i c e  w i t h o u t  

unnecessary d e l a y  and; t o  have a  speedy p u b l i c  t r i a l ,  when t h e  S ta te ,  

w i l l f u l l y  and d e l i b e r a t e l y ,  f a i l e d  t o  comply w i t h  a reasonab le  and 

necessary  o r d e r  o f  t h e  Cour t ,  made on b e h a l f  o f  t h e  S ta te ,  b y  

unnecessar i  l y  abandoning t h e  06/07/2006 a r ra ignmen t  h e a r i n g  t o  se rve  t h e  

S t a t e ' s  own t a c t i c a l  advantage.  My defense was p r e j u d i c e d  by  t h i s  

a c t i o n ,  by t h e  S ta te ,  as  i t  d r a i n e d  my f i n a n c i a l  resources  t o  pay counsel  

and a t t e n d  a  h e a r i n g  wh ich  was n o t  h e l d .  I c o u l d  n o t  c o l l e c t  r e n t a l  

income n o r  f u l l y  conduct  t h e  s e r v i c e  bus iness  o f  my company o u t s i d e  o f  

b lestern Washington due t o  c o n d i t i o n s  o f  r e l e a s e .  I was s u b j e c t  t o  p u b l i c  

scorn w h i l e  t h e  S t a t e  c o n t i n u e d  i t s  i n v e s t i g a t i o n  w i t h  i t s  campaign t o  

defame my i n t e g r i t y  i n  t h e  community by t e l l i n g  p o t e n t i a l  w i tnesses  t h a t  

I had raped and moles ted (un t rue /unproven)  c h i l d r e n  i n  t h e  community t o  

t h e  p r e j u d i c e  o f  my defense (Ex 7Y34.1. 



On 08/23/2006, my Constitutional r ights ,  guaranteed under the Sixth and 

Fourteenth Amendments t o  the Constitution of the United States as we1 1 as 

Article 1 S 22 of the Constitution of the State of Washington were 

violated when I was denied the assistance of counsel for my defense due t o  

Judge Haberly f a i l  i ng t o  appoint defense counsel. I n  f ac t ,  Judge Haberly 

scratched-out "Order Assigning Lawyer" on tlie Court form ( E x  ftl3). This 

prejudiced my defense as many of my Constitutional and procedural r ights  

were a t  issue a t  this  c r i t i ca l  stage of these proceedings and I knew 

nothing about law. 

O n  09/01/2006, my Constitutional rights guaranteed under the Fifth,  Sixth 

and Fourteenth Amendments t o  the Constitution of the United States as well 

as Article 1 3, 10 and 22 of the Constitution of the State of 

Washington were violated when I was deprived of l iber ty  without due 

process of law; the assistance of counsel for  my defense; the open 

administration of justice without unnecessary delay and; the r ight  t o  a 

speedy and public t r i a l ,  when the State mis-led the Court about an 

arraignment and plea which the State  falsely said had occurred a t  the 

previous (08/23/2006) hearing. This prejudiced my defense by improperly 

influencing the Court t o  fa i l  t o  carry-out the responsibi l i t ies  of the 

Court under CrR 3.3(a)  and my Constitutional r ights  t o  a speedy t r i a l .  I t  

also improperly influenced the Court t o  believe that  counsel had been 

appointed, when counsel had n o t  been appointed. Thus, denying me 

assistance of counsel for my defense. 

On 09/01/2006, My Constitutional rights as guaranteed under Fifth', Sixth 

and Fourteenth Amendments t o  the Constitution of the United States as well 

as Article 1 S $  3 and 22 of the Constitution of the State of Washington 

were violated, when I was denied l iber ty without due process and the 

assistance of counsel for my defense, when Judge Hartman authorized the 

n o t  appointed Ness Firm's Mr. Purves t o  be "counsel of the record a t  th i s  

point", when the bless Law Firm was n o t  appointed counsel. After which, 

the Ness Law Firm failed t o  represent me a t  any subsequent hearings. This 

prejudiced my defense as the Court failed t o  provide assistance of 

counsel. 



On 09/12/2006, my C o n s t i t u t i o n a l  r i g h t s  guaranteed under  t h e  F i f t h ,  S i x t h  

and F o u r t e e n t h  Amendments t o  t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s  as 

w e l l  as A r t i c l e  1 $ $  3, 10 and 22 o f  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  

\dashington were v i o l a t e d  when I  was d e p r i v e d  o f  counse l  f o r  my defense;  

d e p r i v e d  o f  l i b e r t y  w i t h o u t  due p r o c e s s  o f  law; d e p r i v e d  o f  open 

a d m i n i s t r a t i o n  o f  j u s t i c e  w i t h o u t  unnecessary de lay  and; d e p r i v e d  o f  a  

speedy t r i a l  when, Judge Spearman, abused j u d i c i a l  d i s c r e t i o n  by f a 1  s e l y  

accus ing  me o f  f a i l i n g  t o  appear ( 4  t i m e s )  and t h e n  r e - s e t  t h e  t r i a l  

da te ,  s t r i k i n g  t h e  t r i a l  d a t e  o f  10/10/2006 s e t  on 08/23/2006 b y  Judge 

H a b e r l y  when I  d i d  n o t  have t h e  a d v i c e  o f  counsel  and c o u l d  n o t  a s s i s t  

t h e  C o u r t  i n  f o l l o w i n g  t h e  p r o p e r  procedures  n o r  i n t e l  l i g e n t l y  o b j e c t  t o  

t h e  procedures  which were b e i n g  f o l l o w e d .  Thus, d e n y i n g  me p r o c e d u r a l  

and C o n s t i t u t i o n a l  r i g h t s  t o  a  speedy t r i a l .  

On 11/14/2006, my C o n s t i t u t i o n a l  r i g h t s  guaranteed under  t h e  S i x t h  and 

F o u r t e e n t h  Amendments t o  t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  S ta tes  as w e l l  as 

A r t i c l e  1 § 22 o f  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  Washington were 

v i o l a t e d  when I  was den ied t h e  a s s i s t a n c e  o f  counse l  when, A t t o r n e y  

Y e l i s h ,  i m p r o p e r l y  and c o n t r a r y  t o  s t a t u t e ,  adv i sed  me e r r o n e o u s l y  o f  t h e  

consequences o f  my p l e a ;  f a i l e d  t o  e x p l a i n  t h e  n a t u r e  o f ,  t h e  charges;  

f a i l e d  t o  o b t a i n  f o r  me a  copy t h e r e o f ;  j o i n e d  t h e  S t a t e  i n  an e f f o r t  t o  

a t t a i n  a c o n v i c t i o n  and; m is rep resen ted  t o  me changes i n  t h e  f i r s t  

amended i n f o r m a t i o n  and t h e  p l e a  agreement. 

On 11/14/2006, my C o n s t i t u t i o n a l  r i g h t s  guaranteed under  t h e  F i f t h ,  S i x t h  

and Four teen th  Amendments t o  t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s  as 

we1 1  as A r t i c l e  1 5 s  3, 10 and 22 o f  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  

Wasli ington were v i o l a t e d  when I  was d e n i e d  1  i b e r t y  w i t h o u t  due p rocess  

and; t h e  open a d m i n i s t r a t i o n  o f  j u s t i c e  when t h e  Cour t ,  t h e  S t a t e  and my 

defense counsel  a l l  agreed t o  " i n t e r 1  i n e a t e "  t h e  " o r i g i n a l  i n f o r m a t i o n "  

w i t h  an a l t e r e d  t i m e  span f r o m  c o u n t  I 1  o f  t h e  f i r s t  amended i n f o r m a t i o n  

wh ich  then  amended t h e  charges j u s t  m i n u t e s  p r i o r  t o  my b e i n g  asked t o  

e n t e r  an i n v o l u n t a r y  p l e a  o f  g u i l t y  w i t h o u t  p r o v i d i n g  me an o p p o r t u n i t y  

t o  examine t h e  amended charges;  t o  have a  copy t h e r e o f  o r ;  t o  unders tand  

t h e  n a t u r e  o f  t h e  amended charges.  



RELIEF SOUGHT 

I ,  Davi4 P. Vandament, nove the Court of Appeals t o  find my guilty plea 

entered on 11/1<./2006 in Ki tsap County Superior Court, before the 

Honorable Russell K .  Hartman t o  have been involuntary. 

I move the Court t o  find that Defense Attorney Plarlc L. Yelish (\ISBA 

#9517), the H u n k o  Law Firm and the n o t  appointed ldess Law Firm t o  have 

been ineffective as counsel on my behalf in these proceedings. 

I move the Court t o  vacate Judgement and Sentence Plo. 07-9-0C766-8 (cause 

l o .  06-1-00867-5), t o  reverse th is  conviction, together with a1 1 

conditions and restr ic t ions that were imposed, restore my r i  glits and 

enter a plea of n o t  guilty on the record. 

I move the Court t o  dismiss, with prejudice, a l l  charges in th i s  matter 

for violations of clue process, unnecessary delay and speedy t r i a l  r ights 

guaranteed under Article I ,  $! 2 ,  1.0 and 22 of the Constitution of the 

State of I!ashinvton and/or the Fifth, Sixth and Fourteenth Amendnents t o  
the Constitution of the United ctates .  

1 move the Court t o  dismiss, with prejudice, a l l  charges in th i s  matter 

as per the authority grant.ed t o  the Court under CrR ? . 2 ( h )  (2006) and/or 

the authority granted t o  the Court under CrR ? .9 (b ) .  

I move the Court t o  clismiss, with prequdice, a l l  charges in th is  natter 

as per the authority under CR @ O ( d )  granted t o  me pursuant t o  CR 4 1 ( b ) .  

I nove the Court t o  order a l l  records re1 ated t o  this conviction expunged 
\ 

and t o  d i rec t  the gepartnent of Corrections and t h e  Kitsap County 

Sher i f f ' s  Department t o  immediately release 

,, 1, I z w r  
Da tee Jd Cavid P .  tdu Vandanent, 300458 

Submitted pro se by 

Davie P .  Vandament 

Cedar Hal 1, P ~ - I @  
\!ashi n g t o n  Correction's Center 
P . O .  ?ox SO0 
She1 ton, I:P E 5 P 4  



, , 
EXHIBIT 61 

Oace of the 
~ T S A P  COUNTY CLERK David W. Peterson, Clerk 

614 Division Street, MS 34 - Port Orchard. WA 98366-4692 
360-337-7164 SCAN 262-7164 FAX 360-3374927 

www. kitsepgov. corn/clerk 

July 17,2008 

David P. Vandarnent, #300458 
Cedar Hall, A- 14 
Washington Corrections Center 
P.O. Box 900 
Shelton, WA 98584 

Re: Request for records #4 

Dear Mr. Vandarnent: 

Thank you for your correspondence. Upon reviewing the court file, five (5) hearings were held before 
the hearing on September 12,2006. Those dates are: 06/05/2006, 08/23/2006, 09/01/2006,09/07/2006, 
and 09/08/2006. The record indicates that you were present and in custody for each hearing, including 
the hearing on September 12,2006. A Warrant of Arrest was filed on August 22,2006, but there is no 
record of any Bench Warrants filed in this matter for the period of 06/05/2006 through 0911212006. 

Sincerely, 

Patricia Croston 
Deputy Clerk, Appeals Unit 

Ex-O$& Ckrk ofthe Superior Court - ] u y  Commissioner 
Public Defense - Courtborrse Facilitator Program 



David P. Vandament, 300458 
Cedar Hal l ,  A-14 
Washington Correc t ion ' s  Center 
P.O. Box 900 
Shelton , FJA 98584 

Appeal Case # 37586-9-11 
Kitsap County # 06-1-00867-5 

Kitsap County Superior Court Clerk 
614 Division S t r e e t ,  MS-34 
Por t  Orchard, WA 98366 

RE : Request f o r  Copy of ~ e c o r d s / ~ n f  ormat i o n / ~ o s t s  f o r  In f  ormation #3 

To: The Ki tsap  County Superior Court Clerk: 

I w i l l  be preparing a Statement of Additional Grounds f o r  Review (RAP 
10.10) over the  next month o r  two. While compiling my research ,  I ' ve  
encountered some vague d e t a i l s  which need c la r i fy ing .  

I ask t h a t  you provide me with copies o r  c o s t s  t o  copy the  following 
documents o r  d i r e c t  me a s  t o  where I can obta in  these  copies requested. 

Enclosed, p lease  f ind  a copy of "Verbatim Report of Proceedings", dated 
August 23, 2006, pages 1 & 3 only. On page 3 ,  l i n e s  14 & 15, M r .  Murphy 
s t a t e d ,  "When exact ly  was t h e  noted failure t o  appear?". Reference t h i s  
statement, I need: 

A )  Copy of Noted Failure to Appear. 

B) Copy of: Court calendar, Court docket, Clerk's Papers or  any 
o t h e r  document where t h i s  language: "Failure t o  Appear" is 
posted and ava i l ab le  t o  the Court and Defense Counsel Murphy. 

C )  Information leading t o  the  i d e n t i t y  of perm responsible 
for posting the  language "failure t o  appear" t o  a document 
ava i l ab le  t o  be viewed by: Prosecutor ,  Defense Counsel 
and/or Judge. 

I f  one o r  more of these  documents o r  informit ion is unavailable from the  
Superior Court f i l e s ,  w i l l  you please d i r e c t  me a s  t o  where I can obtain 
copies of these  documents/information o r  provide me wi th  a memo su i t ab le  
fo r  f i l i n g  with the  Court of Appeals, s t a t i n g  t h a t  t h e s e  documents and/or 
information a r e  not ava i l ab le  and the  reason why? 

I ask t h a t  you prompty comply with d isc lousure  a s  set out  i n  RCV? 42.56. 

Thank-you f o r  a l l  of your e f f o r t s .  

David P. Vandament 



I N  THE S U P E R I O R  COURT O F  THE STATE O F  WASHINGTON 

I I N  AND FOR THE COUNTY O F  K I T S A P  

STATE O F  WASHINGTON, 

P l a i n t i f f ,  

V S .  

DAVID VANDAMENT, 

D e f e n d a n t .  

VERBATIM REPORT O F  PROCEEDINGS 

(Motion h e a r i n g )  

A u g u s t  2 3 ,  2 0 0 6  

F o r  t h e  P l a i n t i f f :  

H o n o r a b l e  M .  KARLYNN HABERLY 
D e p a r t m e n t  N o .  7 

K i t s a p  C o u n t y  S u p e r i o r  C o u r t  

F o r  t h e  D e f e n d a n t :  

The D e f e n d a n t :  

K e l l y  M o n t g o m e r y  
D e p u t y  P r o s e c u t i n g  A t t o r n e y  

Jacob M u r p h y  
A t t o r n e y  a t  L a w  

L E S L I E  J .  THOMPSON, CCR 
O F F I C I A L  COURT REPORTER 
K I T S A P  COUNTY S U P E R I O R  COURT 
6 1 4  D I V I S I O N  STREET 
PORT ORCHARD, WA 9 8 3 6 6  

D a v i d  V a n d a m e n t  



August 23, 2006 

previously found probable cause. 

What's the State's recommendation on release 

conditions? I think I issued the warrant of arrest and 

set bail at $150,000. 

MS. MONTGOMERY: Your Honor, we're asking for an 

increase in that amount to $250,000. There's additional 

information that the state has received that is not 

contained in the statement of probable cause that I can 

let the Court know, which would indicate to the state 

that he would be potentially a flight risk and also a 

danger to the community. 

THE COURT: Did you wish to respond? 

MR. MURPHY: Just procedurally, I think he said 

he appeared at first appearance, but when exactly was the 

noted failure to appear? Is this a warrant of arrest 

that's not based on failing to appear in court? 

MS. MONTGOMERY: Correct. 

THE COURT: So it is a warrant of arrest. 

MS. MONTGOMERY: Correct. 

MR. MURPHY: The situation Mr. Vandament has 

told me he's already posted a $50,000 bond on his behalf. 

I'm not in as good a position as Mr. Boyle to make any 

arguments. I know very little about Mr. Vandament and 

his situation. Our request at this time will be that 

that remain his bond at this time and this hearing be set 

State v Vandament - Motion Hearing 



David p.  Vandament , 300458 
Cedar Hall, A-14 
Washington Cor rec t ion ' s  Center 
P.O. Box 900 
Shel ton  WA 98584 

Appeal Case i: 37586-9-11 
Kitsap County f; 06-1-00867-5 

Ki t sap  County Superior  Court Clerk 
614 Division S t r e e t ,  r.1~-34 
P o r t  Orchard, WA 98366 

RE: Request f o r  Copy of ~ecords/Information/Costs fo r  Information #4 

To: The Ki tsap  County Superior Court Clerk: 

I aslc tha t  you provide m e  with copies  o r  c o s t s  t o  copy t h e  following 
documents o r  d i r e c t  me a s  t o  where I can obtain these copies  requested. 

Enclosed, p l e a s e  f i n d  a copy of "Verbatim Report of Proceedings", dated 
September 12 ,  2006, pages 1 & 2 only. On page 2, l i n e  9 ,  Judge Spearman 
s t a t e d :  "There was a failure to appear". On l i n e s  9 & 10,  Judae 
Spearman s t a t e d :  " fo r  some reason there was . no t  an appointment". On 
l i n e s  11 & 12 ,  Judge Spearman s t a t e d "  "we had b a i l  posted,  but  then 
t h e r e  was a f a i l u r e  t o  appear". On ' l i n e s  14-16 Judge Spearman s t a t ed :  
"At the  l a s t  hearing t h e  Court requested t h a t  you be screened and set 
over t o  September t h e  8th.  Apparpngly t h a t ' s  when you f a i l e d  t o   appear"^. 
On l i n e  22, Judge Spearman s ta ted:  " ~ u t  neverless,  t h e r e  was a no-show". , 8 

On l i n e  23, Judge Spearman s ta ted:  "besides the  bench warrant.. .'" 
Reference t h e s e  statements,  I request :  

A) Copy of: Court calendar , Court docket, C l e r k ' s  Papers o r  any 
o t h e r  document where t h i s  lanquage: "Fai lure  t o  Appear" is 

-- 

pos ted  and ava i l ab le  t o  t h e  Court. 

B) Information leading t o  t h e  i d e n t i t y  of person responsib le  
for pos t ing  t h e  language " f a i l u r e  t o  appear" t o  a document 
a v a i l a b l e  t o  be  viewed by: Prosecutor, Defense Counsel 
and/or Judge. 

C )  Information explaining why " t h e r e  w a s  no t  an appointment". 

D) Copy of the  "bench warrant". 

I f  one or more of these  documents o r  information is unavailable from t h e  
Superior Court f i l e s ,  w i l l  you p lease  d i r e c t  me a s  t o  where I can ob ta in  
copies  of t h e s e  documents/information o r  provide m e  with a memo s u i t a b l e  
f o r  f i l i n g  with the  Court of Appeals, s t a t i n g  t h a t  these  documents and/or 
information a r e  not ava i l ab le  and t h e  reason why? 

Thank-you f o r  a l l  of your e f f o r t s .  

David P. Vandament 
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D e f e n d a n t .  1 

VERBATIM REPORT O F  PROCEEDINGS 
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K I T S A P  COUNTY SUPERIOR COURT 
6 1 4  D I V I S I O N  STREET 
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September 12, 2006 

THE COURT: The last case on our in-custody 

calendar is David Vandament. Am I saying that correctly? 

My tongue, say it again, Vandament. 

THE DEFENDANT : Vandament . 

THE COURT: Vandament, thank you. I'm sorry for 

mispronouncing it. 

Mr. Vandament's case number is 06-1-00867-5. This I 
matter has already gone through formal arraignment. 

There was a failure to appear. For some reason there was 

not an appointment. The first amended information has 

been filed. We had bail posted, but then there was a 

failure to appear. Then one attorney came and said he 

was hoping to be hired. That never happened. 

At the last hearing the Court requested that you be 

screened and set over to September the 8th. Apparently 

that's when you failed to appear. 

THE DEFENDANT: Your Honor. 

THE COURT: I don't know anything about this one 

million bail prepare. That was something in an order. I 

note that when the case was filed there was bond filed, 

an appearance bond for 50,000. 

But nevertheless, there was a no-show, and it looks 

like at the last order besides the bench warrant there 

was a determination of indigency. I know at this time I 

have a determination, however, that's now indigent and 

State v Vandament - Motion Hearing 
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C O U R T  O F  A P P E A L S  

O F  T H E  S T A T E  O F  W A S H I N G T O N  

D I V I S I O N  I 1  

Responc'ent 

v .  

Da.vic' P.  Vandanent 

P,ppel 1 ant  

DECLARP.TI@N C F  SERVICE 
B Y  t1P.IL 

I ,  David P. Vandanent, the P.ppellznt in the above e n t i t l e d  cause, d o  
iereby declare t h a t  I have served the following documents: 

S ta tenent  of  Additional Grounds, 41 (4+27)  pages 
Exhibit 61 - 5 pages 
Exhibit 62 - 1 page 

Thomas E .  Weaver, J r .  
Attorney a t  Law 
P . O .  Rox 1.056 
Bremerton, \!A 9€!3?7-0221 

I deposited with the Unit Of f i c e r ' s  Station by processing as Legal 
Rail ,  with f i r s t - c l a s s  postage affixed tliere t o  a t  the Washinyton 
Correction's  Center, P . O .  Rox 900, Shelton, W A Y  9858@., on the 7 t h  day 
of October, 200G. 

I c e r t i f y  under penalty of perjury u n d  f the Sta te  of 
\lashinston t h a t  the foregoing i s  t rue  

. .  . 

Dated 
d - ~ L 4  

Davic' P .  Vandanent, 300458 
Cedar Hall, A-14 
!n!ashington Correction ' s Center 
P . O .  Eox 900 
She1 ton, I IA  98584 


