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P e t i t i o n e r ,  ) C O A  No. 37845-1-11 

) 
) 

V S .  ) STATEMENT OF A D D I T I O N A L  
) GXOITNDS, PURSUANT TO > RAP 10.10 

S t a t e  of Washington, ) 
Respondent ) 

) 

b r i e f  p r e p a r e d  by my a t t o r n e y .  Surnm~rized below a r e  t . 3 ~  

sdcl i t , iona l  grounds  f o r  revi.ew that n o t  addressed i n  t h e  brte2. 

I underst-and t h e  Cour t  w i l l  r ev iew t h i s  Stzternent  of  A d d i t i o n a l  

Grounds f o r  r ev iew wh5n I E ~  a-pponl I s  c o n e i d e r e d  oc t h e  merits. 

ASSIGNMENT OF ERROR 1 

Cumulative C o n s t i t u t i o n a l  E r r o r  - The vCumula t iven  Johnson ,  

90 Wn.App. 5 7  e f f e c t  of  Tr ia l  A t t o r n e y  B r - i t t n a l l s l  

" I n e f f e c t i v e  A ~ a i s t a n c a  of Counse l" ,  t h e  d e n i a l  of 3ef enclnut 

Dlrnnts fundzmentrzl a n  " s t r u c t u r a l f 1  r i g h t  t o  an  i . r r .par t ia l  J u r y  

and t l ~ a  v io lc? . t ion  of h i s  unsquivocczl r i g h t  t o  a "?resumption 

of  Incocencen  c o h e s i v e l y  s e r v e d  Lo deny %hen-dezendant Du?in 

a f a i r  t r i a l .  

(SAG-1 ) 



"Pro-so p l e a d i n g s  a r e  t o  be c o n s t r u e d  l i b e r e l l y  and h e l d  .to 

l e s s  s t r i n g e n t  s t a n d a r d  t h a n  rorrnal  p l e a d i n g s  d r a f t e d  by l a w y e r s ;  

i f  c o u r t  can r e a s o n a b l y  r e a d  p l e a d i n g s  t o  s t a t e  vslid c l a i m  

on whicla t h e  l i t i g a n t  cou ld  p r e v a i l ,  i t  shou ld  do  s o  d e s p i t e  

o p i n i o n  of  l e g a l  % h e o r i e s ,  poor  s y n t a x  and s e n t e n c e  c o n s t r u c t i o n ,  

o r  l i t 3 . s a n  t s  unfr . rn2l iar i ty  w i t h  p l e z d i n g  'equirernenta.  " iirzines 

Kernsr, 4O. i  U.S. 519,  Zickhov v. Idaho ,  247 F.3d 1015 a t  1020 

( 9 t h  Cir. 2931) .  For  ?e+,i t iol ;ez Tjunr, t o  p r e v a i l  i n  t h i s  matter, 

h i s  ? ; Z l e & ~ t , i o n ~  llmust be s u p p o r t e d  by citizt?.on t o  authori .C,y,  

r s r e r e n c e s  t o  t h o  recoi*d,  o r  pereuusivo a rgumei~ t .  'T Pers.  Zest; 

o f  m, 1 1 1 ,  1fn.ApT. 511 (2002). Iierein T e t i t i o n e r  Gunn hns 

met the s f o r n - s t a t e d  c r i t e r i z .  

NIxsues r a i s e d  *or  t h e  f i r s t  t ime on appeal  a r e  g e n e r a l l y  

j10t s ~ x b j s c t  t , ~  r ev iew u ~ ~ l e s s  t h e  defendant  can show a m a n i f e s t  

e r r o r  a f f e c t i r l ~  a C o ~ ~ ~ t i t u t i o n a l  Right,, RAP 2.5 ( 3 . ) ( 3 ) .  To 

rnoe,t, t h e  requireme:i ts  of RAP 2 .5  ( a ) ( 3 ) ,  t h e  d e r o n d a n t  must 

i d e n t i f y  a C o ~ s t i t u t i o n a l  b r o r  and dsmon3 t ra t e  ac tnc i l  prejudice. 

"St,a,t2e v .  14cFzr.lznd9 12': V:I. 2d 3 2 2 ,  334-:5 ( 1  395 ) . '?An Appellanl t 

m ~ ~ s t  s b o t ~  t h e  iLi:eiillood of  A C T U A L  FRT:.T?TDICC i n  o r d e r  t o  

e s - t a b i i s h  t h a t  .tlie e r r o r  i s  nmsn i . t e sY.  S t a t e  v .  Lynn, 67 Wn.App. 

339,346 (1 9 9 2 ) .  l lCons t i tu t?Lonal  e r r o r s  are t r e a t e t ?  s g o c i n l l y  

under  RAP 2 - 5  ( a )  because  ~ , h o y  o f t e n  r e n u l t  i n  s e r i o u s  i n j u s t i c e  

t o  t h e  scc~.rsocl ( a s  we have here in t h e  L r i s t n n t  cREe)  a ~ d  mag 

a d v o r s s l y  a f f e c t  p u b l i c  p e r c e p t i o n s  of t h e  f a i ~ n e s s  and i n t , e g r i t y  

of  j u d i c i a l  p roceed ings . "  S t a t e  v. Sco tL ,  110 Wn.2d at 686--687. 

"Claims of  i n e f  f o c t i v e  a s a i s t e n c e  of c o u n s e l . .  .are  of  

Cons l ; i tu t , iona l  magnituds ecd may be r s i s e d  f o T  t h e  f i r s t  time 

on appea l .  RAP 2 .5  ( s ) ( 3 ) .  " S t a t e  V. Davis,  60 Wn.App. 813 ,  

822-23 (1991) .  "An e r r o r  that v i o l n t , e ~  a. C ~ n s t ~ i t u t i o n s l  r i g h t  

t o  PRZSUIIED TO BE St.c'ce v. Yllich 137, f;u:n.Zd 792, 

859 ( 1 9 9 9 ) -  
llWe rev iew a l l e g e d  v j - o l a t i o n a  o f  t h e  r i g h t  t o  an  i m p a r t i a l  

j u ry  de  ~ o v o . ~ ~  S t a t e  v .  Johnson ,  125 Wn.2d 443, 457 (2005) A t  

Petitioner Dunxs t r i a l ,  sittins Judgo B a r b s ~ a  Johncon f o r n a l l j r  



expressed l t S o r i o u s  C o r c e r n s n  a b o u t  Juror Eio. 1 3  ( C l r . . ~ k ' s )  

a b i l i L y  t o  be i m p % r t . i a l  s t n t j - ~ g ,  T h i t ~ k  duro;- %o. 1  Cl -72; h'nve 

d i f . ' ; ' i cu l ty  x i f h  i ~ n p a r t i n l i t g  based o n  commei:t,s rnrlda t o  nc p r f o r  

t o  movisg i ! ~ t o  t h e  box."  YRP. 1ro l . ITI  5% p . l / + ,  Lj.nk?n 14-16. 

B o t ? ~  s i d e s  h e r e  sLFpu la t ed  1;o :fur t .hsr  i r q i~ : - ry  ('il?~. Yo!. . IIT 
p .  1 5 ,  l i n e s  9-14) .  L)i;ring t h i s  i n q u i r y  J u d g e  J o k n s o n a  .f.'e:ws 

w e r e  llAFFIRIy:CD" b;r Juror No. 1  O s fo rma l  izdmj.ssj.ons +,o ?zks  "Diastt. 

"Itsf going  t o  i-mpact,  ;TOLL k:lov, i AGILITi TI 32, ObJECTZVE. 
'. * " J u r o r  0 . 1  iar. C Z ~ r l c ,  !IRE'. Vol. 111 I ,  I ~ [ L L ? : ~  5 - 7 .  Zln. 

C l % r i r ,  Julror !lo. 10 t.herl went o!: t o  nc!:~ n ,stnt,e;neiiC w!licli sc~i ;?d ly  

v j - o l s t e d  Defendznt  Dunns rigi.15 t ,o  n ltF'rc.s~~mpt.',clr o f  L ~ i ~ ~ ~ c ~ ~ ~ ? : - 5 c ~ 1 t  

Estelle, 1+25 TJ.S. a t  533 strat,ing I1ive ~ o u l ? r ? . ~ ' : ,  be hsre iC ~ T O U  

7 d i d n l  t h,ave nncr ~ t v i d e ~ i c e . ~  V2P. 1 .  I11 ? . L O ,  lS.nes I ?  & 18. 

"An i n c u l p a t o r y  s t a t emen t ,  adm!.ts -2 fact ; . I t  E1::c'co L : A T ~  D;.S+,~OJ?Y,:, 

b t h  E d i t i o n ,  s t  1990,  Wests, y .768. These lTI?~i:~~?-z.~!:o~r;: 
4- : 3L @ s t ~ t , e r n a n S ; s ~ ~  mad.c ' ,  J u r o r *  IJo. 10 ttAdxt.t-tetl  3. i';!,rf.lt -~:\t.c . 

r e c o r d ,  +,tl:;-,t . r ' n c " u e i ; ~ ~  t h n t  J u r o r  l$o.lO W :  I ,  % ? Q - ,  . ,-, ...:. !IS t. 

De.t"nnd.;,i?.t C u ~ i z  " E e f o ~ e ~ ~  t h e  t.ri.;..l cve?; s t 3 . r t J o d  .~.nd thnt. h.e 'Isc! 

a1ro:'d-y CDIJCLUDF:J t h a t  t,llsre: .wns evi.denco t o  corzvict, 9cfs.,ic?:r:Z, 

Durlrl l thefol -e"  3 e v i d e n c e  had beer1 h e a r d .  t lT. :v iden~e is t!?.~ 

derno~~ct~.s.t,!.o:? o f  cl f q c i . .  1131 A C .  J .S .  E v i d e ~ l c e  z s  3 ,  3.t 62-68 
( 1  996) .<.nil llitOT1t .tile upresumpl;:';ontl o f  . f 9.c . t .  T7:1.; 3 -I. ' z 

diame-it2ie?11;r opposed t o  3ei"a?dsnt, i;u*ins f~inc!::.nert.";q.:/ -. ;! d 

Co:is-tf. t u t F o ; ~ : i . I  r i g h t  t o  be tlPrc::umed I,1:~0c:on?,~~ I:,~I'G i-1- 1 ' . ? - : ~ ~ r c ; 2  

G x . i l t ; , r t l  . !!The 9 c c u s e d  deleridan.!- r e t3 j -n3  :I p.rssu.nj>%5o:r 07 

innocence  t h r o u g h o u t  t h e  t r i a l  p r o c e s s .  tt W a ~ t l n e c  v .  Court,, 

120 3 .  i:t 634 (2000)  , No .98-7309 2% Fio .Li3. O u r  J ud i . c i ? . l  s;rc+em 

requires r ev iewing  cou-ts Lo " P r o v i d e  CONCRETE 3SbSTAIiCE To:- 
& ,he pYesl.lapt,ion oZ i : ~ n o c ~ n c e , ~ ~  Fdins'nip, 397 U.S. %t 363 (c(;e 

a l s o  Apprend i ,  No.99478 t i t  No. 5 6 )  T is ';'is quk1t~e~ser - -b i~ ,2 - ,  

c a s e  wid p0in . t  example of  I.ncl,; o f  objectivft)-; Ohjoctisr?t .?r  would 

be d o n t %  k : i o ~ ~  i f  t , l i e res  5i2br e v i d e n c e  f o ~ "  0.r eg,:~i.rls-t Defexl:in4i 

Dunn a t  t h i s  p o i n t .  A f t e r  b0t.h case3 l?r?zve r e s t e d ,  t;ilen and o-iz3,;r 

t h e n  w i l l  I know 5.f 4;here Y e v i d ~ n c e  t o  c o n v i c t  Dofendz;xi; C U I : ~ .  



T h i s  s t a t emen*  would b e  keeping  w i t h  t h e  c o n t r o l l i n g  d i c t a t e s  

02 t h e  Maretine3 C o u r t ,  flTEROUCIIOUT TEE TRIAL PROCZSS. " (emphas is  

added) I12very c r i n f n a l  d e f e n d a n t  i s  e n t i t l e d  t o  E f s i r  t r i a l  

by an  i m p a r t i a l  j u r y .  U.S. Const .  Anei~ds V I ,  XIV s e c . 1 ;  Wash. 

Cons t .  Art. I ,  Sec .  3 ,  2 1 ,  22. The r i g h t  t o  a f a i r  t r i s l  i n c l u d e s  

t h e  r i g h t  t o  a presumpt ion  o f  innocence .  E s t e l l e  v .  W j - l l i - z m s ,  

425,  U.S. 501,  593 ( 1 9 7 6 ) ;  S t t t t e  v .  C r e d i f o r d ,  130 ,  Wn.2d 747,  

759 ( 1 9 9 6 ) .  T h i s  C o n s t i t u t i o n a l l y  g u a r a n t e e d  presumpt ion  2s 

t h e  bedrock f o u n d a t i o n  i n  e v e r y  c r i m i n a l  t r i a l .  X o r r i s s e t t e  

v .  Un i t ed  S t a t e s ,  342 U.S. 24.6, 275 ( 1 9 5 2 ) .  It i s  t h e  d u t y  of 

t h e  c o u r t  t o  g i v e  e f f e c t  t o  t h e  presumpt,ion by b e i n g  a l e r t  t o  

any f ~ c t o ~  t h a t  c o ~ ~ l d  undermine t h o  f a i r i z e s s  of t h e  f a c t - f i n d i n g  

p r o c e s s t  W i l l i a m s ,  425 U.S. a t  503." S t a t e  v.  Gonzales ,  No. 

23180-I11 (2005)  a t  Bo. 29 .  The trisl  c o u r t  h e r e  i n  t h e  i n s t a n t  

case f s i l e d  i n  t h e  a f o r e - s t a t e d  d u t y  a t  T e t i t i o n e r  Dunils t r i a l .  

ll'i'he 4 t h  Amendnent Turner  v.  Kur ry ,  476 U.S. 2 8 ,  36 n.9 

(19216). d e f e n d a n t  d o e s  n o t  waive t h a t  r i g h t  mere]-y bj f a i l i n g  

t o  o b j e c t  a t  t r i s lw .  S t n t e  v. Johnson,  90 1Jn.App. 54, 72 (1993) .  

"Th i s  r i g h t  a p p l i e s  t o  de fends i l t s  i n  t h e  s t s t e  c o u r t  t h rough  

-the a c t i o n  of t h e  I l+ th  Amendment,. Williams v .  F l o r i d a ,  399 
U S .  78, 86 (1970) .  The s i g h t  i n c l u d e s  t h e  presumpt ion  of 

innocence .  S t a t e  v .  F i n c h ,  137 FJn.2d 792 ,  8/+4., ( 1 9 9 9 ) .  "The 

p r i n c i p l e  t h a t  t h e r e  i s  n presumpt ion  of  innocence  i n  Cavor 

of  t h e  accused  i s  t h e  u n d i s p u t e d  law, a x i o m a t i c  and  e l e m e n t a r y ,  

and i t s 1  enforcement  l i e s  a t  t h e  fownds t ion  01' t h e  a d m i n i s t r a t i o n  

o f  o u r  c r i m i n a l  l a w . "  S t a t e  v.  F i n c h ,  137 Wn.2d 792,  844 ( 1 9 9 9 ) .  

" C o u r t s  of o t h e r  j u r i s d i c t i o n s  i n c l u d i n g  o u r  own, have l o n g  

r e c o g n i z e d  t h e  s u b s t a n t i a l  danger  of  d e s t r u c t i o n  i n  t h e  minds 

of t h e  j u r y  of  tqhe presumpt ion  of  innocence  and hnve found i n  

f a v o r  of  t h e  d e f e n d a n t  upon such  a f i n d i n g ;  See A l l e n ,  397 U.S. 

a t  344 ,  EIartzoq, 96 Vn.2d atj 398,  Hiclcson, 472 So. 2d 379 ,  383 
( l l i s s  1 9 8 5 ) ,  B r e w s t e r ,  745 2.2d 913,  916-18 ( 4 t h  C i r .  1981,), 

Z:rgadio, 720 F2d 1221 , 1223 ( I  I  t h  C i r .  1 9 5 3 ) ,  Peop le  v.  Boose, 

64 111 a d  261,  265,  362 N.fii.2d 303,  S.111 Dec, 832 ( 1 9 7 7 ) ,  



Kennedy, 487 F.2d a t  105-06, Hernandez,  443 F2d 6 3 4 ,  636-37 

( 5 t h  C i r .  1971)  , I 1  P i n c h ,  137 Wn.2d a t  844. Here i n  t h e  i n s t a n t  

c a s e ,  t h e r e  was no nPRESUMPTIOI.I OF INNOCE?TCEn by j u r o r  Mo.10 

as t h i s  presumpt ion  had been e f f e c t i v e l y  t l d e s t r o y e d n  F i n c h ,  

137 W11.2d a t  8  "in h i a  mind1' as  he had a l r e a d y  llCONCLUI>ED 

BEFORZ T R I A L u  even s t a r t e d  t h a t  t h e r e  was n e c c s s s ~ r ' l y  u o v i d a n c e n  
- - 

VRP. v o l .  111 p.20 ,  l i n e s  1 7  & 1 8  t o  convict ,  d e f e n d a n t  Dunn. 

" S h o r t  of t a p i n g  j u r y  d e l i b e r a t i o n s ,  t h e r e  i s  NO X A Y  OF KKO\,XNC 

e x a c t l y  how t h e  e r r o r  a f f e c t e d  t h e  outcome. " S t a t e  v ,  Vreeri, 

143 Wn.2d 923 a t  931 (2001) .  "The A p p e l l a n t  Cour t  d e t e r m i n e s  

whether  t h e  s t a t e  has overcome t h e  presumpt ion  ( o f  p r e j u d i c e  

from C o n s t i t u . t i o n a 1  ~ r r o r )  from an s x a m i n a t i o ~ i  01 t h e  r e c o r d ,  

from which i t  must "affirmatively a p p e a r n  t h e  e r r o r  i s  harnless 

beyond a r e n s o n s b l e  d o u b t . n  S t a % e  v .  Yinch ,  137 Wn.2d a t  859 
( 1 9 9 9 ) .  I t  w i l l  "NEVERn a f f i r m a t i v e l y  s p p e u r u  t h e  e r r o r  i s  

h a r m l e s s  because  t is  t h e  Vree:~, (143 I.ln.2d a t  931 ) Cour t  c o r r e c t l j  

h e l d ,  t h e r e  i s  no way t o  measure o r  q u a n t i f y  t h e  p r e j u d i c e  

r e s u l t i n g  from t h o  e r r o r  under  t h e s e  circumstances. "We ho ld  

t h a t  M r .  Vreen i s  e i l t i t l e d  t o  a new t r i a l o n  S t a t e  v.  Vreerl, 

No.17868-4-111 a t  No.42 ( r e v e r s e d  & remanded) .  A t  PIach v. 

S t e w a r t ,  t h e  9 t h  C i r c u i t  correct1.y h e l d  t h a t  " t h e  j u r o r s  

s t a t e m e n t s  were imfla.inmat~ory AND DIRECTLY CONTJ'ECTEZ) TO GUILT." 
Mach v .  S t e w a r t ,  137 F.3d 630 a t  663 ( 9 t h  i r ,  1 9 9 8 ) .  The 

u s t a t e m e a t s  of  j u r o r  No.10 a re  t~IfJDISTIliCUISEAT;LE1~ from t h o s e  

a t  Mach 137 F.3d a t  633 a s  t h e y  were a l s o  "DIRECTLY CONNECTED 

TO GUILTn. As J u s t i c e  Black obse rved  a t  I n  Re Michael ,  326 W.S. 

224,  228 ( 1 9 4 5 ) :  is d i f f i c u l t  t o  conce ive  of more e f f e c t i v e  

obstruction t o  the j u d i c i a l  p r o c e s s  t h a n  a j u r o r  who h&s 

PREJUDGED T!IE CASE." Whether j u r o r  No. I  O " i n j e c t e d  h i s  b i a s  

o v e r t l y  i n  t h e  j u r y  s d o l i b e r s t i o n s  i s  i r r e l e v a n t .  See A l l i s o n ,  

66, Wn.2d a t  265, l ~ l a t h f s o n ,  187 WASH. 240,  246,  Alexson,  186  

WASH. 188, 192.  J u r o r  IJo.lO1s b i a s  v i o l a t e d  P e t i t i o n e r  Dunnls  

" C o n s t i t u t i o n a l  r i g h t ,  t o  t r i a l  by i m p a r t i a l  ,jury.t1 *, 108 

Wn.App, a t  321. "The C o n s t i t u t i o n a l  r i g h t  t o  n j u r y  t r i a l  



embodies profound judgment about, the way in which law should 

be enforced and Justice admii~istered.~IDuncan v, Louisia~a, 391 
U.S. 1 ,  155. (1968). "It is a ftSTRUCTURAL1l guarantee (emphasis 
added) that flreflects a fundamental docision about the exercise 

of official power--a reluctance to entrust plenary powers over 

the life and liberty of the citizen to one judge or to a group 

of judgesen Duncan, 391 U.S. at 156. "Structural errors require 

AITTOl<ATIC REVERSAL.f1 U.S. v. Beard, 161 F.3d 1190 at 1195 (9th 
Cir.1998) State v. Zimmerman, No.31648-0-11 at No.28. "Structural 

defects in the Constitution of the trial rnecllanism Itare per-se 

prej~dicial,~ Arizona v. Fulminanto, 499 1T.S. et 309,  1 1 1  S.Ct. 

1246. "If a biased juror is allowed to deliberate, the defendant 
is denied his Constitutional right to trial by an impartial 

jury, REQUESTIiu'i; 131SMISSAL.1f State v. Gonzales, 11  1 Wn.App 276, 

282 (2002). "The 6th Amendment right t,o a jury trial "guarantees 
to the criminaly accused a fair trial by a panel of impartial, 
indifferent juror~.~Irvin v. Dodd, 366 U.S. 717, 722 (1961) 
"Even if only one juror is unduly biased or prejudiced, I%he 

defendant is denied his Conatitutional right to impartial jury ."  

U.S. v. Eubanks, 591 F.2d 513, 517 (9th Cir. 1979).f1 Tinsley 
v. Borg, 895 F.2d 520 (9th Cir. l990), No. 87-2238 at ~0.26. 

Because Attorney Brittnalls "deficient performancef1 Striclcland, 

466 U.S. 688, 687 (1984) in failing to strike (peremptory) juror 
No. 10 91prejudiced1t Strickland, 456 U.S. at 687 then-defedant 
Dunn. To demonstrate Constitutionally deficient ineffective 

assistance of counsel, Petitioner Dunn must show that vCounsols 

performance was deficient. "Second, he must show that the 

deficient performance prejudiced him. This occurs when "there 

is a "REASONABLE PROBABILITYn that, but for counsels 

unprofessional errora the outcome of the trial would have been 

different.1f State v. Hendrickson, 129 Wn.2d 61, '77-78 (1996) 
(see also Red, 105 Wn.App. 62, 66 (2001 ) & State v. Lord, 117, 
Wn.2d 829, 833 (1 991 ) . "THE REASONABLE PROBABILITY of different 

resultn standard means "simply a probability sufficient to 



undermine confidence in tho outcone of the case, z standard 

LESS THAN proof by a preponderance of the evidence. I1Apan v. 

Sinpletary, 12 B.3d 1912, 1018-19 (lltli Cic. 199~) 1st.) The 

record reflects that Judge Johnson was  wSsriously Concernedn 

about juror No.lOts ability to be impartial. ( s e e  VRP. Vol III 
p.14, lines 14 16 2 )  Juror IJo.19 "sd.rnitted a fact;" into tho 

record by formally disclosing his I1BIASu aa e juror (see VRP. 
Vol. I11 P.19 ,  lines 6-7) arid 3rd.) Juror No.10 formally made 

statements ltDirectly sonnected to Guilt" Mach, 137 F.3d 630 
at 633 "Prior to trial" thereby effectively violating petitioner 

Dunns fundanen3al right to " s  preaunptlm of innocence. " Juror 
No.10 should have been stricken and At.tcrney Brittinalls fsj-lure 

to strike Juror No.10 cannot be attributed to sound or competent 

trial strategy. Brittnalls flomfcsion* constitutes "deficien-5 

performancen which "prejudiced* then-defendant Dunn requiring 

reversal under Strickland, 466 U.S. 648, 687. 
" A  criminal conviction may ba reversed on the basis of 

Cumulativs trial error (whe~e ) it is nREASOBABLS PROBABL3" ( s e s  

(Agan, 12 F.3d  1012, 1018-19) that the Cumulative effect ol 

several errors rnztericlily affected the outcome of the case." 

Sta,te v. Johnson, 90 Wn.App. 54 170.25 (1938) (Reversed Judgeaent) 
(See also Clark, 143 Wn.2d 731 No.36 (2001) "Even if an 

individual error ''appears harmlessf1 Johneon, 90 Wn.App at 74, 
it can still contribute "to the Cnnulative effect of n 

fundamentally unfair trial. Johnson, 90 Wn.App a t  74. "14ulttiple 

errors, even if ha-rnless individually, m y  entltle a petitioner 

to . . .relief if the c i~mula t ive  effect prcjudj.ced t h e  defendant ." 
Ceja v. Stewart,, 97 P.3d 1245, 1254 (9th C i r .  1995) ( see also 

Mancuse v. Olivsrea, 282 F.3d 728 Wo.37 (9th Cir. 2002). Here 

in the instant csse we have numerous ltConstitutional Errors1' 

Manc~lse, 282 F.3d ;t $45 and the "Cumulative Effect" of these 

errors "operatad to deprive Dunn (Alcala) of a fuadamem~tally 

fair triai."Alcela v. Woodford, 334 P.3d 862,893 (9th Cic. 2003) 
Grant of Petition Affirmed) *In cases of grave doubt (i.e. an 

( SAG-? ) 



everrly balanced record) as t o  harmlessnesfi t h e  petitioner musf; 
win." OfNeal v, ?.lzbninch U.S. Sup. C t ,  C s .  No.43-7~$0'7 a.% iJo.25. 

I one is loft i n  grave doubt, t h e  co2viction ca~~riot s t and .  

gotteakas v. U,S. 328 U.S. 7 5 C  a t  764-G5 ~ n d  Lr, Rs. Pers.  Rsst. 

of  Smith, No.49843-6-1 a t  Mo.56. Acco~dingly, Petitioner Dunn 

Respectfully ~zoves 0 have your d i s t i n g i l i s h s d  Court raveroe 

his Unconntitutional Cocviction snd remalld for a new t r i a l ,  

RospcetPuLly Submitt,ed, 

lir. Jeremy Gene Dunn, 

The Appe l l an?~ .  

Jereaey Gene nunn 

Jeremy Gene Dunn 
Stafford Creek Correction Center 

191 C o n s t a n t i n s  Way 
Absrdeen, WA. 98520 



UNITED STATES DISTRICT COURT - "" ' - 
WESTERN DISTRICT OF WASHING ON'^-- -- 

Jeremy Gene Dunn 

Plaintiff, 

) CauseNo, -17845-1-11 

1 
1 
) DECLARATION OF SERVICE 

State of Washington 
1 
) 

Defendant ) 

BY MAIL 

This is to certify and state under the penalty of perjury under the laws of the State of Washington 

as well as the United States of America, that I have mailed a true and correct copy of the following 

By submitting the same to correctional officers for processing as Legal Mail and forwarding to the 
Clerk of this court, and then depositing in the United States Mail, marked Legal Mail, postage 
prepaid, on this the 2 6 day of De c ember , 2 0 0 8 ,  to the following: 

Respectfully Submitted, 

/signature /' 

Jeremy Gene Dunn 

Print 1 Type Name 


