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COMES NOW the appellant, Dawn M. Cooper, through counsel, 

Bruce Finlay, and submits the following as supplemental authority for 

appeal on the issue of prosecutorial misconduct: 

State v. Fisher, __ Wn. 2d _,202 P.3d 937 (2009) 
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IN THE SUPREME COURT OF THE STATE OF WASHINGTON 

STATE OF WASHINGTON, 

Respondent, 

v. 

TIMOTHY SCOTT FISHER, 

Petitioner. 

No, 79801-0 

EN BANC 

Filed March 12, 2009 

FAIRHURST, J. Timothy Scott Fisher seeks review of an unpublished 

Court of Appeals, Division Three, decision affirming Fisher's guilty verdict on four 

counts of child molestation. Fisher claims he deserves a new trial based on the 

following assignments of error: improper admission of misconduct evidence under 

ER 404(b), prosecutorial misconduct, erroneous exclusion of bias evidence, and 

inadequate jury instructions. We hold Fisher did not receive a fair trial and reverse 

the Court of Appeals. 

State v. Fisher, No. 79801-0 

I. FACTUAL AND PROCEDURAL HISTORY 

In 2003, Melanie Lincoln told her mother, Judy Ward, that Fisher had 

molested her repeatedly. She alleged the abuse occurred 6 years earlier during 

Fisher's marriage to Ward when Melanie was around 12 years old. When Melanie 

made the disclosure, Fisher and Ward had already divorced. Melanie attributes her 

delay in reporting to embarrassment and fear of retribution by Fisher. Her decision 

to stay in the house with Fisher was influenced by her desire to remain with her 

younger brother, Brett Lincoln, and her younger sister, Brittany Doyea, both of 

whom she claims Fisher also physically abused. 

Based on Melanie's allegations, Fisher was charged with one count of second 

degree child molestation. The information was amended to add three more counts. 
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Evidence introduced at the ER 404(b) hearing 

Prior to trial, the court held an evidentiary hearing to determine whether to 

admit evidence of Fisher physically abusing his biological son and stepchildren 

under ER 404(b). The trial court heard testimony from Fisher's former stepchildren, 

Melanie, Brett, and Brittany. Each testified they witnessed or experienced physical 

harm at the hands of Fisher. Melanie testified she concealed the alleged sexual 

molestation because Fisher "scared" her. Verbatim Report of Proceedings (VRP) 

2 

State v. Fisher, No. 79801-0 

(June 8, 2004) at 54. The trial court determined, by a preponderance of the 

evidence, Melanie experienced and witnessed misconduct in the form of Fisher 

spanking, hitting, slapping, and kicking his son and former stepchildren. The court 

recognized the prejudicial nature of the evidence but reasoned it was relevant if 

Melanie's delayed reporting became an issue. The court ruled: 

The purpose of the evidence will be to explain the delay in reporting. 
My earlier questions and answers from counsel it seemed clear that the 
delay of reporting will come up in the trial and be a major issue . . . 
Evidence is very probative but certainly it would be unfairly prejudicial 
if the delay in reporting was not made an issue but if the delay in 
reporting is made an issue, which I understand it will be, I believe the 
probative value outweighs the prejudicial effect and there defin[iJtely 
should be a limiting instruction. 

VRP at 190. Defense counsel did not ask for the limiting instruction, and it was not 

provided by the trial court. 

Evidence of physical and sexual abuse at trial 

Despite the pretrial ruling, comments and testimony regarding Fisher's 

alleged physical abuse came up throughout the proceedings. During the State's 

opening statement, the prosecuting attorney repeatedly referenced incidents of abuse 

of Melanie, Brett, and Brittany. Defense counsel made no mention during his 

opening statement of Melanie's delay in reporting. 

For its case-in-chief, the State's first witness was Melanie. The focus of the 

3 

State v. Fisher, No. 79801-0 

testimony was on alleged instances of physical abuse. She testified that Fisher 

would "smack" the children on a daily basis on the side of the head. Suppl. Clerk's 

Papers (SCP) at 197. She also recounted specific instances in which Fisher 

"bashed" her head against Brett's head resulting in a black eye, slammed her head 

against the wall, and used a belt to spank the children. SCP at 199, 201-02. 

According to Melanie's testimony, the sexual abuse occurred as a form of 

punishment. She claimed Fisher started to spank her privately in her room and 
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eventually began to do other things such as fondling her vagina, twisting her breasts, 

and plucking her pubic hair. She asserted these sessions occurred daily during the 

workweek for a period of roughly one year. 

The prosecuting attorney then directed Melanie to describe the alleged sexual 

abuse and asked her why she delayed reporting the sexual abuse. 

[Prosecuting attorney): You told us earlier about threats the defendant 
had made? 

[Melanie): Yes. 

[Prosecuting attorney]: About not telling your mom and if you did tell, 
something would happen? 

[Melanie): Right. 

[Prosecuting attorney): Were those threats made, also, in connection 
with the abuse, too? 

4 

State v. Fisher, No. 79801-0 

[Melanie): Yes. Actually, my mom pulled in the driveway one day 
while he was doing that and that was when the threat, you better not 
tell your mother. Hurry up, get your clothes on. 

SCP at 216. 

On cross-examination, defense counsel did not question Melanie regarding 

her delay in reporting the sexual abuse. After the prosecuting attorney elicited 

testimony on redirect that Melanie had disclosed incidents of Fisher's physical, but 

not sexual, abuse to the police in 1999, defense counsel asked Melanie whether she 

had told her mother about the sexual abuse between 1999 and 2003. Answering 

defense counsel's questions, Melanie explained that she had chosen not to tell her 

mother about the abuse and that her mother never asked her about the abuse until 

the 2003 disclosure~ 

Next, the State called Melanie's 'siblings who also described experiencing 

physical abuse by Fisher. Brett testified Fisher hit him on occasion in front of 

Melanie. Brett also described two instances in which Fisher threw him into walls, 

putting holes in the walls. He attributed his failure to disclose the abuse to his fear 

of Fisher. Brittany similarly testified that Fisher hit, spanked, and pushed the 

children. She claimed Fisher threatened to harm them if they disclosed the alleged 

violence. 

5 

State v. Fisher, No. 79801-0 

During its case-in-chief, the State also called Fisher's biological son and 

daughter, Tyler and Whitney. On cross-examination, both Tyler and Whitney 

denied being physically abused by Fisher. On redirect of Tyler and direct 
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examination of Whitney, the prosecuting attorney asked them about an instance 

when the police investigated Fisher for abusing Tyler. Neither could remember. 

The State then called Jennifer Dick, Tyler's and Whitney's mother, who testified 

that Fisher had once slapped Tyler across the face, leaving a red mark in the outline 

of Fisher's fingers. Dick testified she called the police regarding the abuse and 

disclosed other instances of Fisher abusing Tyler. 

During the defense's case-in-chief, both Fisher and his wife, Peggy Fisher, 

testified about Fisher's relationship with his children and stepchildren. Peggy Fisher 

testified she felt comfortable leaving her two daughters, Ashland and Shelby, in 

Fisher's care. On direct examination, Fisher denied having "discipline issues or 

problems with Melanie." SCP at 675. He testified he never threatened the children 

or molested Melanie. He did admit to some roughhousing and playing and 

explained the head-bashing incident. He also disclosed that he slapped his son, 

Tyler. 

On cross-examination, the prosecuting attorney elicited testimony from Fisher 

6 

State v. Fisher, No. 79801-0 

regarding the slapping and kicking of Tyler. Over defense counsel's objection, the 

prosecuting attorney was allowed to question Fisher regarding~ Child Protective 

Services (CPS) report containing allegations that Fisher physically abused his 

current stepchildren, Ashland and Shelby. The prosecuting attorney argued he was 

justified to question Fisher about alleged physical abuse because defense counsel 

threw "the barn door open to these issues, painting a happy family life." SCP at 719-

20. During trial, defense counsel noted his standing objection should the 

prosecuting attorney choose to argue in closing argument that the evidence of 

alleged physical abuse proved Fisher's propensity to sexually abuse Melanie. Prior 

to closing arguments, the court instructed the jury: 

The only evidence you are to consider consists of the testimony 
of the witnesses and the exhibits admitted into evidence .. 

The attorneys' remarks, statements and arguments are intended 
to help you understand the evidence and apply the law. They are not 
evidence. Disregard any remark, statement or argument that is not 
supported by the evidence or the law as stated by the Court. 

SCP at 799-800. In closing arguments, the prosecuting attorney stated: 

The truth of this case is that the system has failed. The system 
has failed Tyler. The system has failed Melanie. The system has failed 
Brett. The system has failed Brittany. And the system has failed 
Ashland and Shelby [Fisher's current stepchildren]. It's failed all of 
them sitting out there. And there is only one way that we can make 
sure that the system stops failing and that's to do the job that you all 
have been charged with and that I know you'll do . 

. 7 
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State v. Fisher, No. 79801-0 

The time for excuses is over, because now we're all part of this 
system and I'm passing the baton [] on to the twelve of you who will 
deliberate in this case. Failure is not an option here, ladies and 
gentlemen, because justice doesn't allow it. 

SCP at 831-32. 

In rebuttal closing argument, the prosecuting attorney stated that the evidence 

of abuse revealed a pattern. 

There can be no doubt that the defendant is abusive. It shows in 
the way the defendant deals with and has dealt with children in his life. 
Children are objects to be abused. Had there been one instance of the 
defendant being abusive, that wouldn't be a very good argument. Had 
he been abusive once to Tyler, once to Brett, no. It's not once, it's 
thirteen separate instances, ladies and gentlemen. Thirteen separate 
instances, including Melanie and including the sexual abuse . 

. And the defendant engaged in a repeated pattern of abuse 
that didn't stop with physical abuse. It spilled right over into sexual 
abuse. 

SCP at 863-64. 

Next, the prosecuting attorney recounted testimony describing physical abuse 

by Fisher against his children and stepchildren. 

We heard a lot about discipline. I don't want to talk too much 
about that, but when did beating a four year old to the point of having 
to have the police charge you become acceptable discipline? When did 
throwing children through walls become acceptable discipline? When 
did bruising them on the neck with what looks like rope burns become 
acceptable discipline? Beating with a belt to the point that it leaves a 
mark, when did that become acceptable? Kicking them. Banging their 
heads together causing a bloody nose? On and on and on. That's not 
acceptable discipline. No more than molesting Melanie, for whatever 

8 

State v. Fisher, No. 79801-0 

perverse reasons he did -- no more than that is acceptable discipline or 
an acceptable way for the defendant to find his sexual pleasure. It's 
not acceptable. It never has been. It never will be. 

SCP at 866-67. Defense counsel did not object during this portion of closing 

argument. 

Excluded evidence of witness bias 

Midtrial, Fisher sought to admit evidence regarding the financial details of his 

divorce from Ward. Specifically, he desired to establish bias by showing Ward 

avoided paying the divorce judgment by filing for bankruptcy and allegedly 

commented she was going to "get" Fisher. SCP at 480. The court ruled to exclude 

the specific details offered by defense counsel. Instead, counsel was allowed to ask 

Ward about the divorce generally and whether she harbored ill feelings toward 

Fisher at the time of trial, which she admitted she did. 

Jury instructions 

The court gave the following "to convict" instruction: 
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To convict the defendant of the crime of child molestation in the 
second degree, each of the following elements of the crime must be 
proved beyond a reasonable doubt: 

(1) That on four separate days between January 1, 1997 and 
December 30, 1997, the defendant had sexual contact with Melanie 
Lincoln. 

Clerk's Papers (CP) at 118. 

9 

State v. Fisher, No. 79801-0 

The court gave the following unanimity instruction: 

There are allegations that the defendant committed acts of Child 
Molestation on multiple occasions. To convict the defendant, one or 
more particular acts must be proved beyond a reasonable doubt and 
you must unanimously agree as to which act or acts have been proved 
beyond a reasonable doubt. You need not unanimously agree that all 
the acts have been proved beyond a reasonable doubt. 

CP at 116. 

Instances of alleged prosecutorial misconduct1 

Fisher argues before this court that instances of prosecutorial misconduct 

deprived him a fair trial. To understand the allegations of misconduct in the context 

of the trial, we now detail the portions of the record where Fisher argues misconduct 

occurred. 

A. Improper solicitation of work product 

Fisher claims the prosecuting attorney improperly solicited protected attorney 

work product during his cross-examination of defense investigator Marlene 

Goodman. The prosecuting attorney questioned Goodman about an interview she 

observed between defense counsel and Melanie. 

[Prosecuting attorney]: And as a former police officer, a former 

l"Prosecutorial misconduct" is a term of art but is really a misnomer when applied to 
mistakes made by the prosecutor during trial. If prosecutorial mistakes or actions are not 
harmless and deny a defendant fair trial, then the defendant should get a new one. Attorney 
misconduct, on the other hand, is more appropriately related to violations of the Rules of 
Professional Conduct. 

10 

State v. Fisher, No. 79801-0 

employee of a Prosecutor's office, if you're interviewing the victim of 
a specific crime, do you normally ask about the crime? 

[Goodman]: Mr. Johnson, I told you I was not the one conducting the 
interview. I was there to take notes. 

[Prosecuting attorney]: I think we all understand that. And I'm just 
asking you, based upon your training and experience 

[Defense counsel]: Objection, Judge. This goes into what I choose to 
interview about, what I think was important at the time. It's ridiculous. 

[Court]: I'll sustain the objection. 

SCP at 357. 

B. Accusation of witness-coaching 
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Fisher claims the prosecuting attorney accused defense counsel of improper 

witness-coaching. The prosecuting attorney repeatedly asked Fisher whether he 

"rehearsed" or "practiced" his testimony with defense counsel and Goodman. sCP 

at 736-37. Defense counsel objected and the prosecuting attorney asserted, "[t]he 

answers [Fisher] is giving are pat answers and we need to get to the bottom of 

why. " SCP at 738. Defense counsel objected on the grounds that the prosecuting 

attorney needed to cease making statements and ask the witness questions. After 

the court sustained the objection, the prosecuting attorney continued to question 

Fisher. 

[Prosecuting attorney]: There were numerous opportunities for you to 

11 

State v. Fisher, No. 79801-0 

be alone with Melanie in her room. Yes or no? 

[Fisher]: No. 

[Prosecuting attorney]: There were not? 

[Fisher]: Numerous? No. 

[Prosecuting attorney]: Were there opportunities -- and you've been 
coached well--

[Defense counsel]: Objection, Judge. 

[Court]: Sustained. 

[Defense counsel]: He has not been coach[e]d and that is not a fair 
inference. 

[Court]: Sustained. No comments, just questions. 

SCP at 738-39 (emphasis added). 

C. Facial expressions and gestures by the prosecuting attorney 

Several courtroom observers witnessed the prosecuting attorney gesticulating 

during direct examination of Fisher and the defense attorney's opening and closing 

arguments. Specifically, the prosecuting attorney rolled his eyes, winced, shook his 

head, rubbed his head, put his head in his hands, and also thrust out his hands in 

disbelief. Defense investigator Goodman signed an affidavit declaring she thought 

the actions were intended to prejudice the jury. The trial court ruled the prosecuting 

12 

State v. Fisher, No. 79801-0 

attorney did not "ridicule or disparage the defense attorney" and the gestures, when 

viewed in the context of the entire trial, were "not capable of undermining the jury's 

impartiality or seriously prejudicing any party's case." CP at 20. 

D. Misstatement of the burden of proof 
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httn:1 Iwww.courts.wa.Qov/ oninionslindex.cfm ?fa=ooinions.showOoinion&filename=7980 1 ... 4/7/2009 



Washington Courts 

Fisher claims the prosecuting attorney misstated the burden of proof in his 

closing argument. In closing, the prosecuting attorney stated: 

You also got to see Melanie Lincoln on the stand. And there 
weren't two faces to Melanie Lincoln. There was one Melanie. And 
she told you about what the defendant did to her. She told you with 
honesty and with sincerity. And you got to evaluate her credibility 
when she was up here. How was her testimony, including direct 
examination and cross-examination, different from the defendant's? 
Was she putting on a show and then changing that show for the 
purposes of you all? No. She came up here and she told you the truth. 
And when you balance that against what you saw with the defendant, 
the balance tips heavily--heavily towards the irrefutable truth that 
Melanie Lincoln is telling you the truth. That she is telling you what 
the defendant did to her. 

SCP at 807. 

In rebuttal, the prosecuting attorney argued: 

And yes, it really does come down in the end to whose 
credibility you believe. Do you believe Melanie's? Or, do you believe 
the defendant's? There is a lot of evidence backing Melanie's 
credibility. But do you notice one area that the defense never talked 
about during the closing? His client. You never heard him talk about 
his client. You never heard him talk about how his client appeared on 
the stand. You never heard him talk about his client's answers. You 
never heard him talk about his client's demeanor. 

13 

State v. Fisher, No. 79801-0 

SCP at 870-71. Defense counsel did not object to these statements. 

The prosecuting attorney also reminded the jury of the State's burden "to 

prove to you that the defendant had sexual contact with Melanie Lincoln." 

808. In addition, jury instruction 3 informed the jury that the "State is the plaintiff 

and has the burden of proving each element of the crime beyond a reasonable 

doubt." CP at 114. 

E. Questioning Fisher about the consequences of conviction 

The prosecuting attorney questioned Fisher about his knowledge of the 

sentencing consequences of conviction. The prosecuting attorney asked Fisher 

whether he knew that, if convicted, he would have to register as a sex offender once 

released from prison and would not likely be allowed contact with his stepchildren. 

Defense counsel did not object. Jury instruction 1 informed the jury that any 

punishment following conviction "cannot be considered by [the jury] except insofar 

as it may tend to make you careful." CP at 111. 

Procedural history subsequent to trial 

A jury found Fisher guilty on all four counts of second degree child 

molestation. Fisher twice moved for a new trial based on deficient jury instructions, 

prosecutorial misconduct, denial of confrontation clause rights, improper admission 

14 

State v. Fisher, No. 79801-0 
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of ER 404(b) evidence, and infringement of the work product doctrine. The court 

denied the motions and sentenced Fisher to 100 months in custody. A 

unanimous panel of the Court of Appeals affirmed, finding the alleged trial 

irregularities did not deny Fisher a fair trial. State v. Fisher, noted at 136 Wn. App. 

1009, 2006 WL 2462183, at *15. We granted review. State v. Fisher, 162 Wn.2d 

1001, 175 P.3d 1093 (2007). 

II. ISSUES 

A. Did the trial court err in its pretrial ruling admitting the ER 404(b) 
evidence? 

B. Did the prosecuting attorney commit prosecutorial misconduct in 
producing and discussing the ER 404(b) evidence? 

C. Are there issues we should resolve that may reappear on remand? 

D. Were there other instances of prosecutorial misconduct that merit a 
new trial? 

III. ANALYSIS 

A. Did the trial court err in its pretrial ruling admitting the ER 404(b) evidence? 

Generally, evidence of a defendant's prior misconduct is inadmissible to 

demonstrate the accused's propensity to commit the crime charged. ER 404(b); 

State v. Holmes, 43 Wn. App. 397, 400, 717 P.2d 766 (1986) (rejecting the "once a 

thief, always a thief" rationale for admitting evidence). However, ER 404(b) allows 

15 
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the introduction of prior misconduct for other purposes like demonstrating motive or 

intent. 2 Washington courts have recognized that evidence of misconduct is 

admissible to prove the alleged victim's state of mind. See, e.g., State v. Nelson, 

131 Wn. App. 108, 116, 125 P.3d 1008 (2006) (allowing evidence of past physical 

abuse to demonstrate the victim's fear of the defendant and explain the apparent 

inconsistency of the victim not reporting the full extent of the abuse earlier); State v. 

Cook, 131 Wn. App. 845, 851-52, 129 P.3d 834 (2006) (approving use of ER 

404(b) evidence to show the victim's state of mind). 

We read ER 404(b) in conjunction with ER 403. ER 403 requires the trial 

court to exercise its discretion in excluding relevant evidence that would be unfairly 

prejudicial.3 Prior to the admission of misconduct evidence, the court must (1) find 

by a preponderance of the evidence the misconduct actually occurred, (2) identify 

the purpose of admitting the evidence, (3) determine the relevance of the evidence 

to prove an element of the crime, and (4) weigh the probative value against the 

2Evidence of other crimes, wrongs, or acts is not admissible to prove the character 
of a person in order to show action in conformity therewith. It may, however, be 
admissible for other purposes, such as proof of motive, opportunity, intent, 
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preparation, plan, knowledge, identity, or absence of mistake or accident. 
ER 404 (b) . 

3ER 403 provides that relevant evidence "may be excluded if its probative value is 
substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading 
the jury, or by considerations of undue delay, waste of time, or needless presentation of 
cumulative evidence." 

16 
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prejudicial effect of the evidence. State v. Lough, 125 Wn.2d 847, 853, 889 P.2d 

487 (1995); State v. Foxhoven, 161 Wn.2d 168, 175, 163 P.3d 786 (2007). 

We review the trial court's interpretation of ER 404(b) de novo as a matter of 

law. Foxhoven, 161 Wn.2d at 174. If the trial court interprets ER 404(b) correctly, 

we review the trial court's ruling to admit or exclude evidence of misconduct for an 

abuse of discretion. Id. A trial court abuses its discretion where it fails to abide by 

the rule's requirements. Id. 

Fisher contends the prejudicial effect of admitting evidence of physical abuse 

of his former stepchildren outweighed the probative value. The Court of Appeals, 
} 

however, found the trial court did not abuse its discretion in admitting evidence of 

Fisher's physical abuse of his stepchildren. Fisher, 2006 WL 2462183, at *3-*4. It 

approved of the trial court's three-step inquiry into whether evidence of Fisher's 

physical abuse of Melanie, Brett, and Brittany was admissible for the limited 

purpose of explaining Melanie's delay in reporting the abuse. Id. at *2-*3. 

We agree the trial court identified a proper purpose for admitting the evidence--

to explain why Melanie chose not to disclose the sexual abuse. The court based its 

decision upon ample testimony at the pretrial hearing and the recognition that the 

issue of delay might become material to the State's case. 

17 

State v. Fisher, No. 79801-0 

The trial court properly found the probative value of the evidence outweighed 

its prejudicial effect. Based on this finding, the trial court allowed the evidence of 

physical abuse if defense counsel made an issue of Melanie's delayed reporting. 

The trial court's ruling made sense given Fisher was not on trial for or charged with 

physical abuse. Only if defense counsel made an issue of Melanie's delayed 

reporting did the physical abuse become relevant to the determination of whether 

sexual abuse occurred. The trial court did not err in ruling the evidence of physical 

abuse of Melanie, Brett, and Brittany was admissible conditioned upon the defense 

making an issue of Melanie's delayed reporting. 

B. Did the prosecuting attorney commit prosecutoria1 misconduct in producing 
and discussing the ER 404(b) evidence? 

Fisher contends that the State committed misconduct in its presentation of the 

A 17/")(1(10 



Washington Courts Page 12 of21 

ER 404(b) evidence and closing argument. The prosecuting attorney represents the 

people and is presumed to act with impartiality "'''in the interest only of justice."'" 

State v. Reed, 102 Wn.2d 140, 147, 684 P.2d 699 (1984) (quoting State v. Case, 49 

Wn.2d 66, 70-71, 298 P.2d 500 (1986) (quoting People v. Fielding, 158 N.Y. 542, 

547, 53 N.E. 497 (1899))). Prosecuting attorneys are quasi-judicial officers who 

have a duty to subdue their courtroom zeal for the sake of fairness to a criminal 

defendant. State v. Davenport, 100 Wn.2d 757, 763, 675 P.2d 1213 (1984). With 

18 
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these tenets in mind, we address Fisher's allegations of prosecutorial misconduct. 

The Sixth Amendment to the United States Constitution guarantees a 

defendant a fair trial but not a trial free from error. Reed, 102 Wn.2d at 145. The 

burden rests on the defendant to show the prosecuting attorney's conduct was both 

improper and prejudicial. State v. Gregory, 158 Wn.2d 759, 858, 147 P.3d 1201 

(2006). Once proved, prosecutoria1 misconduct is grounds for reversal where there 

is a substantial likelihood the improper conduct affected the jury. Id. at 841; State 

v. Belgarde, 110 Wn.2d 504, 508, 755 P.2d 174 (1988). Defense counsel's failure 

to object to the misconduct at trial constitutes waiver on appeal unless the 

misconduct is "'so flagrant and ill-intentioned that it evinces an enduring and 

resulting prejudice'" incurable by a jury instruction. Gregory, 158 Wn.2d at 841 

(quoting State v. Stenson, 132 Wn.2d 668, 719, 940 P.2d 1239 (1997)). 

In the context of closing arguments, the prosecuting attorney has "wide 

latitude in making arguments to the jury and prosecutors are allowed to draw 

reasonable inferences from the evidence." Id. at 860 (citing State v. Gentry, 125 

Wn.2d 570, 641, 888 P.2d 1105 (1995)). We review allegedly improper comments 

in the context of the entire argument. rd. at 861. References to evidence outside of 

the record and bald appeals to passion and prejudice constitute misconduct. 

19 

State v. Fisher, No. 79801-0 

Belgarde, 110 Wn.2d at 507-08. If defense counsel failed to request a curative 

instruction, the court is not required to reverse. State v. Russell, 125 Wn.2d 24, 85, 

882 P.2d 747 (1994). 

Here, the trial court expressly conditioned the admission of evidence of 

physical abuse on defense counsel's making an issue of Melanie's delayed 

reporting. The prosecuting attorney, however, first mentioned the physical abuse in 

his opening statement and introduced the evidence of physical abuse during the 

http://www .courtS. wa.gov/opinions/index.cfm ?fa=opinions.showOpinion&filename=7980 1 ... 4/7/2009 
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direct examination of Melanie, the State's first witness. Defense counsel was not 

provided the opportunity to decide whether to raise the issue of Melanie's delayed 

reporting, and defense counsel ultimately never raised Melanie's delay in reporting. 

By preemptively introducing the evidence, the prosecuting attorney did not 

use the evidence for its purported purpose. Instead of using the evidence to rebut a 

defense argument that Melanie's delay in reporting the sexual abuse means that she 

is not credible, the prosecuting attorney used the evidence to generate a theme 

throughout the trial that Fisher's sexual abuse of Melanie was consistent with his 

physical abuse of all his stepchildren and biological children, an impermissible use 

of the evidence. In violation of the court's pretrial ruling and in spite of defense 

counsel's standing objection,4 the prosecuting attorney directed the jury to consider 

4It is because of these acts that defense counsel was not required to request a limiting 
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the evidence of physical abuse to prove Fisher's alleged propensity to commit 

sexual abuse when he discussed the system failing Tyler, Melanie, Brett, Brittany, 

Ashland, and Shelby. 

The prosecuting attorney further stated Fisher "engaged in a repeated pattern 

of abuse that didn't stop with physical abuse. It spilled right over into sexual 

abuse." SCP at 863-64. The prosecuting attorney thus contravened the trial court's 

pretrial ruling by impermissibly using the physical abuse evidence to demonstrate 

Fisher's propensity to commit the crimes. Using the evidence in such a manner after 

receiving a specific pretrial ruling regarding the evidence clearly goes against the 

instruction regarding the ER 404(b) evidence in order to preserve his argument for appellate 
review. This court has held the losing party to a pretrial evidentiary ruling "is deemed to have a 
standing objection where a judge has made a final ruling on the motion, '[ulnless the trial court 
indicates that further objections at trial are required when making its ruling. '" State v. Powell, 
126 Wn.2d 244, 256, 893 P.2d 615 (1995) (alteration in original) (quoting State v. Koloske, 100 
Wn.2d 889, 895, 676 P.2d 456 (1984), overruled on other grounds by State v. Brown, III Wn.2d 
124, 761 P.2d 588 (1988)). Here, ruling against Fisher, the trial court made a final ruling that the 
ER 404(b) evidence would be admitted if defense counsel made an issue of Melanie's delayed 
reporting. Defense counsel then took the additional step of making a standing objection 
prohibiting the prosecuting attorney from using the evidence during closing argument, thereby 
ensuring that the issue could be reviewed on appeal. Moreover, given the nature of the 
misconduct and the fact that the prosecuting attorney was well aware of the trial court's ruling 
and Fisher's standing objection, we do not believe that any limiting instruction could have 
neutralized the prejudicial effect. See State v. Clark, 48 Wn. App. 850, 865 n.3, 743 P.2d 822 
(1987) (stating that unobjected prosecutorial misconduct "is waived unless the prosecutor's 
actions are deemed flagrant and ill intentioned and the resulting prejudice so enduring that the 
effect could not be neutralized by a jury admonition."). 

We must note that this case demonstrates how standing objections can cause headaches 
when on appellate review. It is far easier for the appellate bench and bar to analyze the merits of 
an objection that has been ruled upon by the trial court at the moment of the transgression than to 
parse through the record to determine when an error occurred and whether the trial court and 
parties properly analyzed the issue. 
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requirements of ER 404(b) and constitutes misconduct. 

We hold that there is a substantial likelihood that the prosecuting attorney's 

misconduct affected the jury, thus meriting Fisher a new trial. Even though defense 

counsel never made an issue of Melanie's delay in reporting, the prosecuting 

attorney preemptively presented the physical abuse evidence and then argued that it 

demonstrated Fisher's propensity to commit abuse. The jury, therefore, was left 

with the wrong impression that it must convict Fisher to obtain justice for the harm 

caused to Brett, Brittany, Ashland, and Shelby, in addition to Melanie. Although 

the court instructed the jury to disregard the evidentiary value of the attorneys' 

remarks, the instruction failed to inform the jury that it could not consider the 

physical abuse evidence to assess Fisher's propensity to sexually abuse Melanie. 

Viewed in the context of the entire argument presented at trial, the preemptive 

presentation of the physical abuse and subsequent emphasis on the evidence during 

closing argument had a substantial likelihood of affecting the jury. See Gregory, 

158 Wn.2d at 861. The prosecutorial misconduct denied Fisher a fair trial. 

C. Are there issues we should resolve that may reappear on remand? 
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While we reverse Fisher's convictions and remand for a new trial on the basis 

of the preemptive introduction of physical abuse and propensity argument, we deem 

it necessary to address three other issues that are likely to reappear on remand. 

1. Whether the court erred in admitting the CPS reports 

Fisher alleges the trial court erred by permitting testimony and admitting CPS 

reports regarding alleged physical abuse of his current stepchildren. The Court of 

Appeals found Fisher "'opened the door'" to the subject and therefore admission of 

rebuttal evidence was proper. Fisher, 2006 WL 3462183, at *3-*4. We agree with 

Fisher that the trial court abused its discretion in admitting the testimony. 

The State may offer evidence of prior misconduct to rebut an assertion by the 

defendant. State v. Ciskie, 110 Wn.2d 263, 281, 751 P.2d 1165 (1988) (holding 

defendant's phone call to his ex-wife announcing his intent to kill the victim was not 

an "unrelated act of misconduct" and permissible to rebut defendant's testimony 

that he did not threaten the murder victim). Where the defendant "opened the door" 

to a particular subject, the State may pursue the subject to clarify a false impression. 

State v. Gefeller, 76 Wn.2d 449, 455, 458 P.2d 17 (1969). However, the court may 

exclude unduly prejudicial evidence. ER 403. Further, the prosecution may not 

impeach a witness, or contradict prior testimony, on collateral matters. State v. 
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Oswalt, 62 Wn.2d 118, 120, 381 P.2d 617 (1963) ("It is a well recognized and 

firmly established rule in this jurisdiction, and elsewhere, that a witness cannot be 

impeached upon matters collateral to the principal issues being tried."); ER 402 

("Evidence which is not relevant is not admissible."), We review evidentiary 

rulings for an abuse of discretion. Foxhoven, 161 Wn.2d at 174. 

The trial court abused its discretion in admitting the evidence regarding 

Fisher's current stepchildren for two reasons. First, Fisher was not charged with 

physical abuse--he was charged with sexual molestation. Thus, evidence that the 

defendant physically abused his current children is not relevant to the State's claim 

that the defendant sexually abused Melanie. Contrary to the evidence of abuse of 

Melanie, Brett, and Brittany, which could be admissible if defense counsel had 

raised Melanie's delay in reporting, the physical abuse of Fisher's current 

stepchildren is not relevant to proving Fisher committed the acts against Melanie or 

explaining Melanie's delay in reporting. 

Second, the evidence of later physical abuse of unrelated victims is collateral 

to the issue of whether Fisher sexually molested Melanie. Because the State could 

not present evidence on a matter collateral to the principal issue being tried, the trial 

court erred in permitting impeachment on this point. Therefore, the trial court 
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abused its discretion by allowing the prosecution to introduce rebuttal evidence 

regarding allegations of physical abuse against the stepchildren.5 

2. Whether the trial court unconstitutionally limited the scope of cross
examination of Ward 

Fisher contends the trial court impermissibly limited the scope of his cross-

examination of Ward by prohibiting him from asking her certain questions about 

their divorce proceedings. Defense counsel sought to expose the bias of Ward, 

Fisher's ex-wife, by introducing evidence of the financial details of the protracted 

and rancorous divorce settlement6 as well as a comment allegedly made by Ward 

that she was going to "get" Fisher. SCP at 480. The trial court denied the motion 

but allowed the following exchange between defense counsel and Ward: 

[Defense counsel]: Have you ever reduced your level of anger or 
dislike if that's a better word, toward [Mr.] Fisher since then? 

[Ward]: No. 

[Defense counsel]: And that continues until today, right there while 
you're sitting on the witness stand, you certainly don't like him, 
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correct? 

[Ward]: Very correct. 

5Because we are already reversing and remanding for a new trial, we need not analyze 
whether the admission of this evidence constitutes reversible error. 

6Fisher sought to admit evidence that Ward refused to sell their family home and filed for 
bankruptcy to avoid paying the divorce judgment. SCP at 447-48. 
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SCP at 464-65. 

The trial court denied the motion for a new trial because the defense's offer of 

proof on "the alleged financial motivation of Judy Ward to lie about the defendant 

was speculative and remote in time from the alleged abuse in the case . . Even if 

there were credible evidence of Judy Ward having a financial incentive to lie about 

defendant's abuse, it was too remote in time to be relevant." CP at 19-20 

(emphasis added). The Court of Appeals affirmed. Fisher, 2006 WL 2462183, at 

*13. 

The confrontation clause of the Sixth Amendment guarantees a defendant the 

opportunity to confront the witnesses against him through cross-examination. 

Delaware v. Van Arsdall, 475 U.S. 673, 678, 106 S. Ct. 1431, 89 L. Ed. 2d 674 

(1986). The trial court retains the authority to set boundaries regarding the extent to 

which defense counsel may delve into the witness' alleged bias "based on concerns 

about, among other things, harassment, prejudice, confusion of the issues, the 

witness' safety, or interrogation that is repetitive or only marginally relevant." Id. at 

679. 

A defendant has a right to confront the witnesses against him with bias 

evidence so long as the evidence is at least minimally relevant. State v. Hudlow, 99 
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Wn.2d 1, 16, 659 P.2d 514 (1983). "Bias includes that which exists at the time of 

trial, for the very purpose of impeachment is to provide information that the jury can 

use, during deliberations, to test the witness's accuracy while the witness was 

testifying." State v. Dolan, 118 Wn. App. 323, 327-28, 73 P.3d 1011 (2003); see 

also State v. Harmon, 21 Wn.2d 581, 591, 152 P.2d 314 (1944) (finding the trial 

court properly measured admissibility of bias evidence by proximity in time to trial 

testimony). A defendant enjoys more latitude to expose the bias of a key witness. 

State v. Darden, 145 Wn.2d 612, 619, 41 P.3d 1189 (2002). We uphold a trial 

court's ruling on the scope of cross-examination absent a finding of manifest abuse 

of discretion. Id. 
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Fisher cites State v. Brooks, 25 Wn. App. 550, 552, 611 P.2d 1274 (1980), 

for the proposition that his confrontation right includes the right to put specific facts 

before the jury. Fisher misstates this rule. The Brooks court found a defendant has 

a right to put specific reasons motivating the witness' bias before the jury, not 

specific facts. Id. at 551-52. Although the trial court excluded evidence of the 

financial details of the divorce, it did allow counsel to elicit testimony from Ward 

about the prolonged nature of the divorce and whether she harbored ill will toward 

Fisher. Fisher's confrontation rights were not violated since the jury was apprised 
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of the specific reasons why Ward's testimony might be biased. 

The trial court had wide latitude to limit Fisher's cross-examination of Ward 

given the "speculative" and "remote" nature of the evidence. CP at 19. The 

evidence Fisher sought to admit involved details of their divorce that transpired long 

before Melanie disclosed the abuse to Ward. Further, Ward was not a key witness 

for the defense. The trial court acted within its discretion to exclude the evidence 

proffered by defense counsel to demonstrate Ward's animus toward Fisher. 

3. Whether the court gave adequate jury instructions 

Fisher assigns two constitutional errors to the court's jury instructions. First, 

Fisher alleges the "to convict" instruction did not require the State to prove every 

element of the crime beyond a reasonable doubt. Second, Fisher asserts the court's 

instructions failed to require the jury to return a unanimous verdict. 

a. Whether the "to convict" instruction contained every element 
of the crime charged 

The State bears the burden of proving every element of the crime charged 

beyond a reasonable doubt. In re Winship, 397 U.S. 358, 364, 90 S. Ct. 1068, 25 

L. Ed. 2d 368 (1970). It follows that the "to convict" instruction must contain every 

element of the crime charged. State v. Mills, 154 Wn.2d 1, 7, 109 P.3d 415 (2005). 

Failure to include every element of the crime charged amounts to constitutional error 

28 

State v. Fisher, No. 79801-0 

that may be raised for the first time on appeal. rd. at 6. We review "to convict" 

instructions de novo. rd. at 7. 

In pertinent part, the "to convict" instruction read as follows: 

To convict the defendant of the crime of child molestation in the 
second degree, each of the following elements of the crime must be 
proved beyond a reasonable doubt: 

(1) That on four separate days between January 1, 1997 and 
December 30, 1997, the defendant had sexual contact with Melanie 
Lincoln. 
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CP at l18. 

Fisher argues the "to convict" instruction was constitutionally deficient 

because it did not inform the jury that each count represented a separate crime and 

that its verdict on one count did not control the others. Fisher is mistaken on the 

latter contention. Instruction 10 notified the jury that its "verdict on one count does 

not control your verdict on any other count." CP at 121. However, Fisher correctly 

observes that the instructions failed to inform the jury each count represented a 

separate crime. Thus, the constitutionality of the "to convict" instruction turns upon 

whether the legal definition of the term "count" is an essential element of second 

degree child molestation. 

Black's Law Dictionary defines "elements of crime" as "[tlhe constituent 

parts of a crime - [usuallyl consisting of the actus reus, mens rea, and causation -
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that the prosecution must prove to sustain a conviction." Black's Law Dictionary 

559 (8th ed. 2004). Our cases also identify the statutory elements of a crime as the 

essential elements. See, e.g., Mills, 154 Wn.2d at 13-15 (finding the "to convict" 

instruction constitutionally deficient since it omitted a statutory element of 

harassment); cf. State v. Teal, 152 Wn.2d 333, 339, 96 P.3d 974 (2004) (deeming 

the "to convict" instruction constitutional even though it did not contain an 

instruction on accomplice liability). A proper "to convict" instruction need not 

contain all pertinent law such as "definitions of terms, duties of the jury to disregard 

statements that are not evidence, and so forth." Mills, 154 Wn.2d at 8 (emphasis 

added) (citing State v. Emmanuel, 42 Wn.2d 799, 259 P.2d 845 (1953)). Consistent 

with Mills, we hold the absence of the definition of the term "count" did not 

compromise the "to convict" instruction's constitutionality. 

b. Whether the jury instructions required unanimity 

To return a guilty verdict, the jury must unanimously agree that the defendant 

committed the charged crime. State v. Petrich, 101 Wn.2d 566, 569, 683 P.2d 173 

(1984). Where a defendant is charged with multiple counts of the same crime, the 

State must designate the acts upon which it relies to prove its case. Id. at 570. 

Alternatively, the court may instruct the jury to agree unanimously as to which acts 
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support a specific count. State v. Kitchen, 110 Wn.2d 403, 409, 756 P.2d 105 

(1988) . 
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Failure to give a unanimity instruction in cases involving multiple counts 

violates the defendant's state constitutional right to a unanimous jury verdict and his 

or her federal constitutional right to trial by jury. Id.; Wash. Const. art. I, § 22; U.S. 

Const. amend. VI. The court does not tolerate prejudicial constitutional error and 

will reverse unless the error was harmless beyond a reasonable doubt. Kitchen, 110 

Wn.2d at 409. 

Here, the unanimity instruction stated: 

There are allegations that the defendant committed acts of Child 
Molestation on multiple occasions. To convict the defendant, one or 
more particular acts must be proved beyond a reasonable doubt and 
you must unanimously agree as to which act or acts have been proved 
beyond a reasonable doubt. You need not unanimously agree that all 
the acts have been proved beyond a reasonable doubt. 

CP at 116 (emphasis added). 

The court reviews jury instructions in the context of all the instructions given. 

Mills, 154 Wn.2d at 7. The unanimity instruction required the jury to unanimously 

agree on the specific act or acts that had been proved beyond a reasonable doubt. 

The jurors were also instructed that convicting Fisher required them to find that 

sexual contact occurred on four separate days. Furthermore, the jurors were 
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instructed that their finding on one count did not control their verdict on any other 

count. 7 Read in conjunction, these instructions sufficiently protected Fisher's right 

to unanimity. 

D. Were there other ins~ances of prosecutorial misconduct that merit a new trial? 

In addition to the prosecuting attorney's misuse of the ER 404(b) evidence, 

Fisher asserts several other prosecutorial mistakes denied him a fair trial.8 

particular, Fisher alleges the prosecuting attorney committed misconduct by (1) 

improperly soliciting protected attorney work product during his direct examination 

of defense investigator Goodman; (2) accusing defense counsel of improper witness-

coaching by repeatedly asking Fisher whether he "rehearsed" or "practiced" his 

testimony with defense counsel and Goodman (SCP at 736-37); (3) gesticulating 

In 

7Fisher maintains the jury's confusion regarding the number of counts exposes the 
constitutional deficiency of the instructions. During deliberation, the jury asked the judge, in 
writing, "Why are there 4 counts? Why not 3 or 6? What was basis for 4 counts?" CP at 108. 
The court answered, "You must rely on the instructions already given to you by the Court." rd. 
Fisher is correct that the note indicates confusion. However, the note does not necessarily 
demonstrate that the jury did not understand its instruction to find him guilty beyond a reasonable 
doubt in unanimity. The jury note simply inquires as to how the prosecution decided to charge 
four counts of child molestation. 

8Fisher argues several prosecutorial mistakes denied him effective assistance of counsel. 
However, none of the cases cited by Fisher support the notion that prosecutorial misconduct 
implicates the ineffective assistance of counsel doctrine. See State v. Jury, 19 Wn. App. 256, 576 
P.2d 1302 (1978); Bruno v. Rushen, 721. F.2d 1193 (9th Cir. 1983); State v. Swan, 114 Wn.2d 
613, 790 P.2d 610 (1990). As discussed earlier, prosecutorial misconduct is a term of art 
referring to prejudicial errors committed by the prosecuting attorney that deny the defendant a fair 
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trial. Accordingly, we review Fisher's claims under the prosecutorial misconduct standard of 
whether there is a substantial likelihood the prosecuting attorney's improper conduct affected the 
jury. Gregory, 158 Wn.2d at 858. 
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during direct examination of Fisher and defense counsel's opening and closing 

arguments by rolling his eyes, wincing, shaking his head, rubbing his head, putting 

his head in his hands, and thrusting his hands in disbelief; (4) misstating the burden 

of proof in his closing argument by asking the jury if defense counsel had discussed 

his client's credibility during his closing argument; and (5) questioning Fisher about 

his knowledge of the sentencing consequences of conviction by asking if Fisher 

knew that, if convicted, he would have to register as a sex offender once released 

from prison and would not likely be allowed contact with his stepchildren. Since we 

find the prosecuting attorney committed misconduct by misusing the ER 404(b) 

evidence and reverse on that basis, we do not decide whether the other alleged 

prosecutorial mistakes, either individually or collectively, require a new trial. While 

a number of these claims cause us concern, we are confident on remand, the 

prosecuting attorney and trial court will do everything they can to ensure Fisher 

receives a fair trial. 

IV. CONCLUSION 

Fisher was denied his due process right to a fair trial when the prosecuting 

attorney improperly introduced highly prejudicial evidence of Fisher's misconduct in 

violation of the court's pretrial ruling. The trial court also erred in allowing the 
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prosecution to admit the CPS reports regarding Fisher's current stepchildren. However, 

the trial court did not violate Fisher's right to confront Ward by limiting the scope of 

cross-examination nor did the jury instructions misstate the law or deny Fisher his right 

to a unanimous verdict. 

We reverse the Court of Appeals and remand for a new trial. 
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