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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION nw 

No. 39516-9 
IN PERSONAL RESTRAINT OF: 

GERMAINE D. CARTER 
PERSONAL RESTRAINT PETITION 
RAP 16.4 et seq,. 

I. STATUS OF PETITIONER 

COl'-1ES NOW the peti tioner, Get'maine Carter, pro se, seeking 

reliE'f by way of personal restraint petition. Petitioner is 

currently restrained within thE Washington DepartmE:nt of 

Corrections (WDOC), at stafford Creek Corrections Center (SCCC). 

Petitioner's detention is by way of conviction of four 

counts of first degree rape of a child. RCW SA.44.073. These 

crimes were submitted to a jury in Pierce County. The guilty 

verdict came about on May 22, 2008. Cause ~ 07-1-02885-6. 

Petitioner is currently on direct appeal and this petition 

is timely. RCW 10.73.90. 

II. RELEVANT FACTS 

A.C. is thE: troubled eJaughtEr of thE. pEtitioner. She live:d 

with petitionEr from 2003 until September of 2004. 3RP 279; 3RP 

281. 

Almost three years 
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2. Was trial counsel effective? 

IV. ARGUMENT 

1: Certain witnesses vouched for the victims credibility. 

A witness may not vouch for the credibility of a victim or 

another witness. Washington law is very specific as to this. 

It "is clear that testimony containing opinions on a defendant's 

guilt arE.: unconstitutional. No witness, 1 ay or expert, may 

testify to his opinion as to thE guilt of a oe'fenaant, whe:·ther 

by direct or infe:rence. Such an opinion violates the: defendants 

right to a trial by an impartial jury and his right to haVE the 

Jury make inaependent evaluations of thE facts." State v. 

Wilber, 55 Wn.App. 294, 297, 777 P.2d 36 (1989)(~uotin9 State v. 

Black, 109 vJn.2d 336,348,745 p.2d 12 (1907)). The caSE la\",. 

also clearly shows that witness opinion as to another witnesses 

credibility is impro~er. "[N]o witness may giVE; an opinion on 

another witne:ss' credibility. State v. Carl.son, 80 Hn.AfJi? 116, 

conflict ",Jith 123, 90G P.2d 979 (1995). such violations arE in 

the Fifth, sixth and Four-tEE:'nth .Amendment tc the united states 

Constitution. 

As a threshold determination, this court will, unaoubtfully, 

have to acal \-.'ith thE: question of if this issue is pro[Jerly 

bE::for(; the court. RAP 2.5. Arg umen ts concern ing a witness 

vouching for the credibility of certain evidence has changed in 

the last several years--as to how RAP 2.5 should be interpreted 

(Objection .•. rnanife:st). 1'1 0 s t r c c € n t 1 y, the: ~(1 ash in,;; ton 5 u prE: rn f:' 

Court rcvers~d the Court of Ap~€alB decision in state: v. 
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then the purpose and intent of giving th~ lower court a chance 

has been adhered to. 

Assuming arguendo, Carter argues lat~r in this brief that 

counsel was ineffective for not objecting to the witness' 

o~inions on the credibility of the victim. 

a. The Child Forensic Interviewer 

Patricia Mahaulu-stephens was the child forensic interviewer 

who interviH:ed j.\,.C. c:nd testifiu) at Carter's trial. 5RP 

242-271. 

On diu:.ct examination, the follo\4ing (,iuestion ,,'as asked of 

Mahaulu-stephens: 

NBased on your interview with [AC] and what you talked about 
wi th her grandma before you started and any other background 
informatiol1 that you had going into this, werE: you aware of 
any motive that [AC] had lied about what occurred." 5RP 253. 

Mahaulu-stephens was very emphatic with what hEr particular 

opinion was of if A.C. had lied: 

"No, No." 5RP 253. 

This court should examinE: the' original yuestion very 

closely. Not onl y does it ask the ;,11 tness her opinion of 

e·vidence admitted before the court, but it rEquest her opinion 

of" any 0 thE r b a c k SJ r 0 U n din for mat ion t hat [ oS hE] h a c1 9 0 i n gin to 

this." This qUEstion implies that there vlas additional EvidenCE 

beyond her interviEW with A.C. and her grandma. 

Even without reading anything into the "any oth~r" languagE, 

the YUEstion obviously vouched for the credibility of the 
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A.C. "is a truthful child?" 6-8 RP 399. Root ansvlErEd the 

qUEDtion in the affirmative. The follow up question could have 

possibly cured any error: "Have there beE::n times when she has 

not told the truth?" Wherein, Root once again answEred in the 

affinnative. However, the last question in the sequence 

amplified the error ten-fold: "Eave there been times when she's 

not told the truth that was im~ortant?" Root answered "not that 

I rE'call." 

Obviously this si tuation \-Jould bE: considered "important" by 

anyone's standard. Therefore this woula be a din:'ct opinion 

from Root. on the credibility of her niece. 

ThE analysis above (section "a") is the same that can be 

applied to Root's testimony. 

The only analysis that vould remain is that of harmless 

error. Both the forensic investigator and Root's tEstimony were 

very important to Carter's conviction. 

"A constitutional errer is hanr,le:ss if the appellate court 

is convinced beyond a reasonable doubt. that any reasonable jury 

\..]oulo have reached the same resul t in the' absence ef err or. " 

stdte v. Guloy, 104 VJn.2d 412, ~25f 705 P.2d 1182 (1985). "vie 

employ the I oVErwhE lmins untainteo Evidence' test to deterrr,ine 

if the. errOl- waE harmlEss." 1d at 426. "WE examine whether the 

untainted evicienc€ is so 0vel::whelrning that it leads necessarily 

to a finding of guilt." Id at. 426. 

In this CC;SEo f no f;hysical evidence \las present. At bE:,~:t, 

the EvidencE:. is that A.C. L'Ef'u"tE:d the sam(:; factual (surface) 

reci ta t i on to her S r'a nenla f the f OH,na i c i nVE S ti 9 a ter, and the 
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3RP 282. So sE.rious, in fact, that she was taken to the 

ho::,pi talon two sE-paratE. occasions. 5RP 407. She hoC] open 

sores, mostly on her legs, with some lesions cn her buttocks and 

abdomen. 4RP 378. "She was oozing and "lE.eping ••. and it \vas 

hard for her to walk." 6RP 380. 

A.C. did not remember much about her infection or treatment. 

2RP 171. She did not even remember if she had bE:en 9 i ven 

medicine. 2RP 173. She eVE:n insinuatE:d that she did not 

remember who had put the cream on her. 2RP 174. 

The admissibility of the doctor's .reports from A.C. 's t'vlO 

hospital reports 'vJas a hot topic during several points in the 

trial. At one point,. pEtitionerls trial counSEl stated he did 

not want to have to call in the t'vIO doctors, n[b]ut if that's 

where weE. need to go, then thats certainly where I'll go." 6RP 

387. 

The c r u x 0 f the d € fen E, € i r. vol v edt h € chi I d be i n g. con f USE: d 

between a sexual assault and that of a medical treatment. This 

dE: fens€:, nece saar i I Y , in v 0 I VE:d sho".' i ng the pa i n full ness of the 

treatment, and where the infection had been on her body at the 

time of the hospital visits. Mereover, the record is barren of 

any explanation of 'vihat ImpE:tigo is. 'I'his court Bhould takE: 

judicial notice that Impetigo is not a common medical condition. 

If trial ccuns~l chos~ not to interview or call the 

Examining dootors from tr1( two hOBpi tal. visi ta, he should have 

at least 

ImpEtigo 

providEd ~orne 

iB--and how 

sort of medical 

S€VE:rE it can 

witness 

get. 

tc E:xplain what 

(without such 

teBtimony, this defense was actually net a dEfense at all.) 
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also provided a d~claration. See Ex. 2, Declaration of Melanie 

Warner ("Melanie Dec."). 

Such testimony would not have been cumulative, and no 

tactical reason exist for counsel not to have called this 

witness. The failure to call such a witness is unreasonable, 

and the result is obvious prejudice. The likelihood of a 

different result is highly ~robabIE. 

At the least, an evidentiary or reference hearing is 

neCEssary. 

2. Petitioner also requested trial counsel to call hiE 

cousin, Bryce McMahon. r·1cMahon's test imony would have been as 

stated in hiE. Declaration included \olith this petiticn. Ex. 3 

Declaration of Bryce McMahon ("McMahon Dec."). 

f'lcJl1ahon lived in petitioner's hOInE.· during the fH::rioo in 

Cjuesticn. He, in fact, slept with his ~irlfriend on the living 

room couch. 1'1cMahcn Dec. at E. v ... ~ . 3. Such fact disputes the 

testimony that Allyssa sometimes slept downstairs on the couch. 

/l'icMahol1, ale:o, would have testifiec that he never sa\-./ any 

inappropriate activity between petitioner and A.C. McMahon Dec. 

at Ex. 3. 

!"Iost important, for PUl'.POS(S .f' 0 ... this arSDITtent, is that 

t1Jcr1a han aid contact Jerry Crow, the private inv€:stigator for 

J:.>eti tione·r' s counsel, and voiced that he \>lanted to teetify to 

thE: fa.cts containeo in the att2.ched Declar-ation. EvenmorE, 

1\1cMehon travel€o from 'I'€y.a~ to nlak€ himSElf available at 

petitioner's trial. 1\1 c ~1 a han Dec. atE X. 3 • 

PRP of Carter, pagE 11 GDe 



Exhibit A 



Exhibit B 



Exhibit C 



10. Upon my arr i val, I was told there would be no reason for me 

to testify. 

I declar~ uncer the penalty of perjury und~r the laws of the 

state of Washington that the foregoing is truE and correct. 

cl:22lrYl 
f . II 

DATE Bryce f1cf'1ahon 

place: 
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so, 

have any savings accounts or checking accounts. If 

the amount in all accounts is $ J 9~ . 40 . 

own stocks, bonds, or notes. If so, their total value is 

$_---

8. List all real estate and other property or things of value which belong to you 

or in which you have an interest. Tell what each item of property is worth and 

how much you owe on it. Do not list household furniture and furnishings and 

clothing which you or your family need. 

Items Value 

9. I am V-- am not __ married. If! am married my wife or husband's name 

and address is 

() la 
7 

10. All of the persons who need me to support them are listed here. 

Name and Address Relationship 

11. All the bills lowe are listed here. 

Name of creditor Address Amount 

You owe money to 

I c~L £/t}(J.(lciaL Db4fbons 

7 AC-PRP 
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FVOLZ 

epartment of Corrections 

STAFFORD CREEK CORRECTIONS CENTER 

TRUST A C C 0 U N T S TAT E MEN T 
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OTRTASTB 
6.04.4.0.1.1 

DOC4t 0000776240 Name: CARTER, GERMAINE D BKG4t 303118 

LOCATION: SOl-317-H4111U 

Account Balance Today ( 

Account Balance as of 

SUB ACCOUNT 

SPENDABLE BAL 

SAVINGS BALANCE 

WORK RELEASE SAVINGS 

EDUCATION ACCOUNT 

MEDICAL ACCOUNT . 

POSTAGE ACCOUNT 

COMM SERV REV FUND ACCOUNT 

TYPE PAYABLE 

CVCS CRIME VICTIM 
COMPENSATION/07112000 

COIS COST OF INCARCERATION 
/07112000 

COl COST OF INCARCERATION 

CVC CRIME VICTIM 
COMPENSATION 

05/01/2009 

04/30/2009 

04/01/2009 

DEBTS 

START BALANCE 

18.86 

18.75 

0.00 

0.00 

0.00 

6.10 

0.00 

AND OBLIGATIONS 

INFO NUMBER 

08242006 

08242006 

08242006 

08242006 

COSFD COS - FELONY DEBT (206) 08242006 

COSUD COS - OMMU DEBT (206) 08242006 

LFO LEGAL FINANCIAL 20060908 

OBLIGATIONS 

POSD POSTAGE DEBT 10232008 

TVRTD TV RENTAL FEE DEBT 11202008 

HYGA INMATE STORE DEBT 08282006 

TRANSACTION DESCRIPTIONS --

Current 

Hold 

Total 

146.93 

04/30/2009 

END B~ANC,E ~ 

C--- 9 }-~jij./ 
[50.78.S 

0.00 

0.00 

0.00 

4.26 

0.00 

146.93 

146.93 

AMOUNT OWING AMOUNT PAID WRITE 

UNLIMITED 25.52 

UNLIMITED 99.06 

UNLIMITED 0.00 

UNLIMITED 5.85 

161. 47 408.53 

50.00 50.00 

UNLIMITED 103.21 

0.68 0.00 

1.00 0.00 

33.77 3.41 

SPENDABLE BAL SUB-ACCOUNT 

OFF AMT. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

DATE TRANSACTION DESCRIPTION RECEIPT# TRANSACTION AMT BALANCE 

04/02/2009 CRS SAL ORD #5078911STR 

04/08/2009 COPIES-medical 

04/09/2009 CRS SAL ORD #5090432STR 

04/11/2009 105 - TV CABLE FEE 

04/14/2009 CRS SAL ORD #5098852STR 

04/15/2009 CLASS 3 GRATUITY-Mar/2009--
Food Svs 

04/15/2009 Deductions-CVC-08242006 D D 

04/15/2009 Deductions-COSFD-08242006 D D 

4.09) 

0.20) 

3.20) 

0.50) 

1.68) 

55.00 

2.75) 

11. 00) 

14.77 

14.57 

11. 37 

10.87 

9.19 

64.19 

61.44 

50.44 
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DOC# 0000776240 

=partment of Corrections 

STAFFORD CREEK CORRECTIONS CENTER 

T R U S T A C C 0 U N T S TAT E MEN T 

Name: CARTER, GERMAINE D BKG# 
LOCATION: S01-317-H4111U 

DATE TRANSACTION DESCRIPTION RECEIPTi/ TRANSACTION AMT 
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BALANCE 


