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L RESPONSE TO APPELLANT’S ASSIGNMENTS OF
ERROR

Respondents filed a class action in the Thurston County Superior
Court against the Department on behalf of injured workers seeking refunds
of amounts collected by the Department to which it was not entitled
pursuant to Tobin v. Department of Labor & Industries, 145 Wn. App.
607, 187 P.3d 780 (2008).

The trial court has subject matter jurisdiction over the class action,
which does not fall within and is not inimical to the Industrial Insurance
Act (the “Act”). The exhaustion of remedies doctrine does not warrant
dismissal on summary judgment; Respondents have exhausted their
administrative remedies and the majority of putative class members
simply do not have administrative remedies to exhaust.

The trial court did not err in ruling the Department had failed to
show there were no genuine issues of material fact and that it was entitled
to judgment as a matter of law and accordingly denying its motion for
summary judgment.

IL. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

1. Did the trial court err in denying the Department’s summary
judgment motion on the issue of subject matter jurisdiction?

2. Does the trial court have subject matter jurisdiction over this
class action?



3. Does the exhaustion of remedies doctrine apply though Ms.
Davis and Ms. Chliek have exhausted their administrative
remedies?

4. Should the exhaustion of remedies doctrine apply though the
Tobin decision was issued after the class members’ third-party
distribution orders became final?

III. STATEMENT OF THE CASE

A. Industrial Insurance Claims of Davis and Chliek

1. Sharon Davis
Following Ms. Davis’ administrative appeal the Department
successfully moved for summary judgment.! Ms. Davis’ Petition for
Review to the Board of Industrial Insurance Appeals was filed and review
was granted; the Department’s order was affirmed by the Board on March
2,2009.
2. Batyah Chliek
Following Ms. Davis’ administrative appeal the Department

successfully moved for summary judgment.> On February 2, 2009 the

' Appendix 1. The Appendices attached to this Response are modeled upon the parties’
prior agreement to designate the Appendices supplied by Appellants as the official record
in lieu of designating clerk’s papers. See letter from Steve Puz to David Ponzoha, Court
Clerk dated January 16, 2009. Respondents request that the Court accept their
Appendices for the same reasons.

? Appendix 2. Ms. Davis’ appeal to the superior court pursuant to RCW 51.52.110 is
being prepared and will be filed within thirty days of the Board’s ruling.

3 Appendix 3.



Board denied Ms. Chliek’s Petition for Review.* On February 25, 2009
Ms. Chliek filed a Notice of Appeal in the Snohomish County Superior
Court pursuant to RCW 51.52.1 10.°

B. Superior Court Procedural History

Respondents filed the Class Action Complaint on July 11, 2008.
Ms. Davis, Ms. Chliek and Mr. Booth were named as class
representatives. The class action was filed on behalf of all persons whose
third-party recoveries had been subjected to the Department’s lien without
excluding general damages from the reimbursement calculus, as described
in Tobin.

Less than three weeks after the suit was filed the Department
moved for summary judgment seeking dismissal with prejudice.® Insofar
as the issues on appeal are concerned, the trial court denied summary

judgment on the issues of subject matter jurisdiction and exhaustion.

* Appendix 4.
5 Appendix 5.

¢ The Department made the following arguments: (1) Plaintiffs’ third-party recoveries did
not allocate between general and other damages and therefore Tobin, even if correct, did
not apply; (2) the order in Mr. Booth’s case was final and not appealed; (3) the trial court
lacked subject matter jurisdiction based on RCW 51.04.010; (4) the plaintiffs had not
exhausted administrative remedies; (5) damages were not available under 42 U.S.C. §
1983; (6) damages were not available for a state constitutional violation; (7)
extraordinary writs were unavailable and (8) the plaintiffs had not filed tort claim forms
under RCW Ch. 4.92.



“The problem area,” the trial court described, is “what about
injured workers that did not file an appeal within the 60-day period but,
nevertheless, have a claim about pain and suffering money being taken by
L&L”" It continued to explain:

It seems that this would kind of be in the twilight zone if that has to be
handled as an administrative matter but they’ve already exhausted or, I
should say, they’ve already not filed a claim within the 60 days, where
do those claims go? And that’s the reason that I’m not going to grant
summary judgment yet.®
The trial court further commented that (1) it was not deciding at the time
whether it had jurisdiction, as Tobin had not yet been reviewed by the
Washington Supreme Court’ and (2) “now is not the time for this Court to
be considering” the exhaustion defense on summary judgment (as the
third-party distribution orders in Ms. Davis and Ms. Chliek’s individual
cases were being administratively litigated).'”

The trial court’s order (entered after further briefing) stated that it

declined to rule on the issue of subject matter jurisdiction at that time (and

therefore would not grant the Department’s motion for summary judgment

on that basis) but would permit the Department to raise the issue at a later

7 Appendix N:21-22.
¥ Idat 22.
9 Id

19 71d at 23.



time."" The trial court’s order further provided summary judgment was
inappropriate on the exhaustion issue at that time as the Department had
not met its burden under CR 56."
IV. STANDARD OF REVIEW
Respondents do not object to the Department’s recital of the
applicable standards of review.
V. AUTHORITY AND ARGUMENT

A. The Industrial Insurance Act

The Department is wrong when it contends that the only issues
remaining in this case are Ms. Davis and Ms. Chliek’s challenges to their
third-party distribution orders in their individual cases. This lawsuit was
brought as a class action and the putative class members’ interests were
properly considered by the trial court in denying the Department’s motion
for summary judgment.”® The trial court left no question that the claims
remained vital if Tobin was affirmed by the Supreme Court.

The ultimate issue is this: if Tobin was correctly decided, what to

do about the injured workers from whose recoveries the Department has

! Appendix Y:3, { iv.
2 1d, §ii.

13 The trial court’s caution was particularly justified in that the Department filed a motion
for summary judgment with a proposed order seeking dismissal with prejudice.



taken too much money? If there’s a right, what’s the remedy and who
provides it?"

The Department tries to make the class members’ Tobin-based
unjust enrichment claims for refunds fit the Procrustean bed of the
Industrial Insurance Act. But the Act—which, it should be remembered,
is for the benefit of injured workers, not the Department—simply doesn’t
apply.

The trial court has subject matter jurisdiction over the class action.
The trial court also correctly ruled that the exhaustion of remedies doctrine
didn’t preclude maintenance of the class action. The trial court’s order
should be affirmed.

B. The Trial Court Has Subject Matter Jurisdiction and the
Exhaustion of Remedies Doctrine is Inapplicable

1. Subject Matter Jurisdiction
The Department’s argument that it (and the Board) have exclusive
jurisdiction leaves a major question unanswered. Assuming arguendo that

the superior courts lack jurisdiction, what procedures do the Department

" Another issue—which wasn’t brought up in the Department’s motion or considered by
the trial court—is whether Tobin has retroactive effect. This issue is not briefed in this
response as the issue was not raised below and is not addressed in the Department’s brief.
Respondents note generally that (1) once an appellate court has applied a rule
retroactively to the parties in the case announcing a new rule, it will apply the new rule to
all others not barred by procedural requirements, such as the statute of limitation or res
judicata (Robinson v. City of Seattle, 119 Wn.2d 34, 77, 830 P.2d 318 (1992) and (2) the
general rule is that a remedial statute may be applied retroactively if such an application
will further its purpose. City of Ferndale v. Friberg, 107 Wn.2d 602, 605, 732 P.2d 143
(1987).



and the Board have for adjudicating the claims of workers whose third-
party distribution orders were entered pre-Tobin? The answer is none.
The Department does not reference any administrative procedures that are
available to those workers. But if such workers have rights based on
Tobin, they must have a remedy.

a. The Trial Court Did Not Err in Declining to Rule on
the Issue of Subject Matter Jurisdiction.

When the merits of the jurisdictional issue are inextricably tied to
the merits of the claim itself, a court generally should either apply a
summary judgment standard or permit the plaintiff to develop the relevant
jurisdictional facts at trial. Wright v. Colville Tribal Enterprise Corp.

159 Wn.2d 108, 120, fn. 3, 147 P.3d 1275 (2006), citing Valentin v.
Hospital Bella Vista, 254 F.3d 358 (1* Cir. 2001).

The trial court observed that Tobin was pending before the
Washington Supreme Court and that it would decline to rule on the
question of jurisdiction at that time, though would permit the Department
to raise the issue later. Jurisdiction and the merits of the class members’
claims under Tobin are intertwined. The trial court did not err in declining
to rule on the issue of jurisdiction at the time of the Department’s motion.

b. The Department Failed to Carry its Burden on
Summary Judgment.

10



The Department elected to file a motion for summary judgment
rather than a motion under CR 12. Therefore, summary judgment
standards applied to the trial court’s ruling on the question of jurisdiction.
The second requirement of CR 56 is that the moving party must show that
it is entitled to judgment as a matter of law. For the reasons explained
below, the trial court properly denied the Department’s motion.

c. The Industrial Insurance Act Does Not Oust the
Superior Court of Jurisdiction Over the Class
Members’ Claims.

RCW 51.04.010 recites the Legislature’s finding that “the common
law system governing the remedy of workers against employers for
injuries received in employment” was neither fair nor effective.
Accordingly, the Legislature adopted the Act. In doing so it took away the
courts’ jurisdiction over all civil actions and civil causes of action “for
such personal injuries.”

The Act—which, it should be recalled, is a remedial statute and
construed in workers’ favor—is meant to govern the workers’
compensation claims process. It was not meant to provide a framework
for injured workers to collect pain and suffering awards that the
Department wrongfully took from them. The Department has effectively

mis-construed the statute to create an immunity where none exists.

11



i. Governing Law

“In effect, the Act ‘immunizes,’ from judicial jurisdiction, all tort
actions which are premised upon the ‘fault’ of the employer vis-a-vis the
employee.” Seattle-First Nat. Bank v. Shoreline Concrete Co., 91 Wn.2d
230, 588 P.2d 1308 (1978).

The Act does not abolish a common law remedy unless it provides
a substitute remedy. Chea v. Men’s Wearhouse, Inc., 85 Wn. App. 405,
414,932 P.2d 1261(1997), amended on reconsideration in part, 971 P.2d
520, review denied 134 Wn.2d 1002, 953 P.2d 96.

“[TThe Act did not, and could not, alter the constitutional equity
power of Washington’s courts over industrial injury cases.” Kingery v.
Department of Labor and Industries of the State of Wash., 132 Wn.2d 162,
173,937 P.2d 565 (1997)."

The Act “shall be liberally construed for the purpose of reducing to
a minimum the suffering and economic loss arising from injuries and/or
death occurring in the course of employment.” RCW 51.12.010. All

doubts about the meaning of Act must be resolved in favor of workers’

1> Admittedly the exception is “narrow.” Id. at 175. However, Plaintiffs submit this case
does not involve the exercise of jurisdiction over “industrial injury cases” coming directly
within the purview of the Act—Ilike the failure to appeal an order denying benefits in
Kingery. The fact that the equitable exception applies even in such cases tends to
reinforce the conclusion that jurisdiction exists over the class members’ unjust
enrichment claims (not falling within the scope of the Act).

12



compensation claimants. Boeing Co. v. Heidy, 147 Wn.2d 78, 86, 51 P.3d
793 (2002).
ii. The Act Does Not Deprive the Courts of
Jurisdiction Over the Class Members’
Claims for Refunds Based on Tobin

It’s true that Ms. Davis and Ms. Chliek filed the lawsuit before
appealing their third-party distribution orders. '® But there are several
reasons why the Department’s arguments ring hollow.

First, Ms. Davis and Ms. Chliek have reached the end of their
administrative appeals. They have appealed (or will be appealing) to the
superior court based on the Department and the Board’s refusal to apply
Tobin in their individual cases. They’re now back at the same place they

started. Their administrative remedies were an exercise in futility and

inefficiency.

'¢ Respondents note that Tobin was issued a short time after their orders in their cases
were entered. Having filed the class action, Ms. Davis and Ms. Chliek were in a Catch-
22—in order to preserve their individual claims, they were arguably required to pursue
administrative appeals (though Tobin was not in effect when the orders in their individual
cases were entered). Prudence counseled this course of action.

17 1f the Court concluded that jurisdiction over Ms. Davis and Ms. Chliek’s individual
claims is lacking based on the pending superior court appeals from the administrative
orders, there are alternatives to a dismissal of the entire case (and all putative class
members’ claims) on summary judgment. These include:

1. Consolidation of their individual appeals to the superior court with this
class action;
2. A stay of further proceedings pending the outcome of their individual

superior court appeals under RCW 51.52.110;

13



Second, the “exclusive remedy” provision of the Act only acts as a
bar where the Act actually provides a remedy.'® The Department did not
show the trial court that there was a remedy for workers who could no
longer appeal their third-party distribution orders, assuming arguendo that
Tobin was correct. It appears no administrative remedy is available to
workers if Tobin applies retroactively.

Third, the putative class members’ third-party recoveries were
administratively adjudicated before Tobin was decided. (This includes
Ms. Davis and Ms. Chliek’s cases.) While Ms. Davis and Ms. Chilek
were fortunate to have adequate time to file their administrative appeals
after Tobin was decided, other workers had no reason to appeal the orders

on the basis that their general damages weren’t subject to the

3. The dismissal of Ms. Davis and Ms. Chliek’s claims only without
prejudice, so that their claims may be determined in the individual
superior court appeals; and

4, A stay of further proceedings pending the selection of alternate class
representatives who lacked the ability to appeal their third-party
distribution orders issued pre-Tobin.

'8 This case is therefore unlike Cena v. State, 121 Wn. App. 352, 358, fn. 13, 88 P.3d 432
(2004) (holding negligent administration claims were barred by the exclusive remedy
provision because the Act provided a remedy for resolving disputes regarding the
administration of claims). Cena and Wolfv. Scott Wetzel Services, Inc., 113 Wn.2d 665,
782 P.2d 203 (1989) make clear that the basis for their holdings is that the Act only
“preempts” claims where it expressly provides a remedy. /d. at 668 (holding no civil
cause of action for the wrongful delay or termination of benefits existed due to remedy
under RCW 51.48.017). Moreover, unlike those cases, Respondents’ claims do not
sound in tort, but equity (unjust enrichment). Further, their unjust enrichment claim does
not arise out of their workplace injuries (as their claims for benefits in the first instance
do) but the Department’s retention of funds which it’s not entitled to.

14



Department’s lien because the Department’s position was (and is) that its
lien attached to all damages recovered. The orders in their cases became
final. There is no procedural appellate remedy for them.

The Court’s order granting review noted that it was “undoubtedly
true” that putative class members would have no remedy at the
administrative level, but that even erroneous decisions had finality (citing
Marley v. Department of Labor and Industries of State, 125 Wn.2d 533,
886 P.2d 189 (1994); therefore, the Court implied, there were no claims.
Respondents respectfully submit this conclusion is inaccurate as applied to
this case. First, it fails to take into account the potential retroactive effect
of the Tobin decision. Second, unlike the claims in Marley and progeny,
the class members’ unjust enrichment claims do not fall within the scope
of the Act. Third, whether the exclusive remedy bar applies is an issue
distinct from the validity of third-party distribution orders entered pre-
Tobin. Finally, the legal error in Marley inhered in the order based on the
law at the time it was entered (and thus Mrs. Marley could have appealed);
here, the legal error only became known after Tobin was decided.

The courts’ jurisdiction over class actions against the State despite
objections to subject matter jurisdiction was addressed in Hanson v. Hutt,
83 Wn.2d 195, 517 P.2d 599 (1974) (superseded by constitutionalv

amendment on other grounds). Hanson involved a pregnancy

15



discrimination class action against the State'® challenging the
constitutionality of a statute on equal protection grounds. The State
argued the trial court lacked jurisdiction because the claimants had not
timely filed appeals. The Supreme Court rejected this argument; one of its
reasons was that “the Department caused claimants to conclude that
further claims for benefits were pointless or unnecessary” and there was
“the existence of a class of women who were disqualified in the past
without having received an official notice of the reasons for
disqualification and without having been advised by the Department of
their right to claim these benefits and to appeal the Department’s denial of
their claims.” Hanson, 83 Wn.2d at 203.

Similarly, the Department’s misinterpretation of the law gave
claimants no reason to appeal its reimbursement orders on the basis that
pain and suffering shouldn’t be included in the distribution formula.
Hanson suggests jurisdiction is therefore proper.

If the courts lack jurisdiction, the Department would retain the
money it collected through its misinterpretation of the third-party recovery
statute. Tobin would be rendered illusory. The class members’ claims do
not come within the Act’s purview. The trial court did not err in declining

to grant summary judgment on this basis.

% Strictly speaking, the commissioner of the employment security department.

16



2. Exhaustion of Remedies
The exhaustion of remedies doctrine is not one of inflexible
application, but discretion. The trial court determined that the Department
had not met its burden on summary judgment that exhaustion of remedies
doctrine required dismissal.
a. Governing Law.
Whether to apply the exhaustion of remedies doctrine involves the
exercise of discretion:
...when addressing problems involving the exhaustion of remedies
rule, reviewing courts necessarily exercise a great deal of
discretion. The exhaustion rule is one of restraint, requiring courts
to weigh and balance many factors in order to decide whether

requiring exhaustion is desirable.

Our Supreme Court has recognized that, although a strong bias
exists toward requiring exhaustion before resort to the courts, when

considerations of fairness and practicality outweigh the policies
underlying the doctrine, compliance with the rule is unnecessary.

Priskv. City of Poulsbo, 46 Wn. App. 793, 797-98, 732 P.2d 1013 (1987).
Whether a claimant exhausted all reasonable alternatives is a

question of fact. Forsman v. Employment Sec. Dep’t, 59 Wn. App. 76, 83,

795 P.2d 1184 (1990), review denied, 116 Wn.2d 1005, 803 P.2d 1309

(1991).

17



Exhaustion is not required if resort to the administrative
procedures would be futile. Orion Corp. v. State, 103 Wn.2d 441, 455-
460, 693 P.2d 1369 (1985).

The exhaustion of remedies requirement is satisfied for a class
action if the named plaintiff representing the class exhausted his or her
remedies. Chisholm v. U.S. Postal Service, 665 F.2d 482, 490 (4th Cir.
1981); Oatis v. Crown Zellerbach Corp., 398 F.2d 496, 498-99 (5th
Cir.1968).

b. Exhaustion (a) No Longer Applies or (b)
Shouldn’t be Required.

The Department notes one reason for the exhaustion doctrine is
deference to administrative agencies. This is not a case in which
deference is due. As Tobin makes clear, the Department has
misinterpreted the third-party recovery statute for years and has received a
significant windfall at injured workers’ expense.

Ms. Davis and Ms. Chliek had not completed the process of
exhausting their administrative remedies when the case was filed. But
their administrative remedies have been exhausted. They’ve been forced
to resort to the superior courts because the Department and the Board

declined to apply Tobin to their third-party distribution orders. Since the

18



class representatives have exhausted their remedies, class members are not
required to do the same.

In the case relied on by the Department, Dils v. Department of
Labor & Industries, 51 Wn. App. 216, 752 P.2d 1357 (1988), the
claimants were not precluded from resorting to administrative remedies
because they still had time to do so but hadn’t. Here, (a) the named
plaintiffs have exhausted their administrative remedies and (b) that time
has come and gone for the vast majority of the class members. As the trial
court observed, there will be many claims falling within a “twilight
zone”—workers simply won’t be able to exhaust administrative remedies
because they are no longer available.

Applying the exhaustion doctrine to bar the claims in this case
would serve neither the purpose of the doctrine nor “considerations of
fairness and practicality.” The trial court did not err in declining to grant
summary judgment on this basis.

C. The Trial Court Properly Considered Class Members’
Interests in Declining to Issue Summary Judgment

The Department’s first argument appears to be that the Act’s
exclusive remedy provision strips the courts of jurisdiction over class
actions against the Department. But that’s clearly not the case based on

the authority cited in support of subject matter jurisdiction, supra.

19



The Department’s second argument is that a class action cannot
survive if the class representatives have not exhausted their administrative
remedies.” Dils, 51 Wn. App. 216, is distinguishable because, as
explained above, Ms. Davis and Ms. Chliek have done so and the putative
class members have no more administrative remedies to exhaust.

The Department’s remaining policy-based doomsday arguments
are unpersuasive. The class members are not “bypassing” the Act’s
nonexistent administrative remedies. This case does not involve the “type,
level and extent” of benefits awarded to workers, but the Department’s
unjust enrichment resulting from its misinterpretation of the third-party
recovery statute. The suggestion that employers have class action rights is
ill-defined and confusing. Workers’ compensation benefits are not
implicated in this case, which concerns the refund of monies the
Department unlawfully retained. The courts will not be swamped with
new claims, since the Department is undeniably required to follow Tobin
in third-party distribution orders adjudicated after that decision was issued
and any such orders which do not are subject to administrative and

superior court appeals under RCW Ch. 51.52. A class action is a far

20 Respondents note that dismissal of an uncertified class action does not have any effect
on the putative class members’ claims. See, e.g., Wright v. Schock, 742 F.2d 541, 545
(9™ Cir. 1984) (precertification motions for summary judgment do not have res judicata
effect on putative class members).

20



superior method of adjudication than hundreds or thousands of piecemeal
appeals in the Department and at the Board for cases determined before
Tobin was issued.

The argument that permitting this particular class action to proceed
involves “judicial legislation” is particularly unpersuasive. The
Legislature provided a method for injured workers to obtain third-party
recoveries and recover not only the benefits paid by the Department but all
of the damages they are entitled to under tort law. This Court, as is its
function, definitively interpreted the law and concluded that the
Department’s misconstrued the relevant statute. There is no legislation by
which workers who were subjected to the Department’s overreaching have
a remedy to recover the money the Department kept. It’s the courts’ job to
provide it. “A class suit is a valuable procedure....This is no less true for
claims against the State than for claims against other defendants.” Oda v.
State, 111 Wn. App. 79, 86, 44 P.3d 8 (2002) (internal citation omitted).

D. In the Alternative, the Court Should Stay Further Appellate

Proceedings Pending the Washington Supreme Court’s
Determination of Tobin

The parties agree that the Supreme Court’s decision in Tobin will
have a significant if not conclusive effect on this case. Therefore, judicial
economy counsels that appellate proceedings should be stayed pursuant to

RAP 7.3 until the Supreme Court’s decision is issued.

21



V. CONCLUSION

The Department collected money it wasn’t owed. A class action is
the most efficient way to ensure this money is refunded to injured
workers.

The trial court has subject matter jurisdiction and the exhaustion of
remedies doctrine does not apply to bar the claims. The trial court’s order
should be affirmed. In the alternative, the Court should stay further
proceedings pending the final outcome of the appellate proceedings in
Tobin.

DATED this 4™ day of March, 2009.

Attorneys for Respondents/Plaintiffs
Michael David Myers
WSBA No. 22486
Ryan C. Nute, WSBA No. 32530
Myers & Company, P.L.L.C.
1809 Seventh Avenue, Suite 700

Seattle, Washington 98101
(206) 398-1188

By
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18- totallng $8 907,01 that the clarmant must expend for co‘ urr‘ed as a result of the lnjury covered - :
19} underthe clarm “The Departmentorder i AFFIRMED Bt SRR T TR e
20 ~ PROCEDURAL AND EVIDENTIARY MATTI‘:'RS |
On October 30 2008 the partles agreed to rncltlde the Junsdrctlbnal Hrstory in the Board' |
record ‘That hrstory establlshes the Board's junsdlctron in thrs appeat o
: s On October 20, 2008 the Department ‘of Labor’ and lndustnes (Department) fi Ied a Motron_' '
24 for Summary Judgment and a Memorandum in Support of the Motron wrth the: Board of lndustnal' |
25 Insurance Appeals ‘The motlon contalned the declaratron of James Nylander whrch lhcluded a‘
26“_‘ copy of the June 2 2008 settlement agreement resolvmg Ms Davrss thlrd-party clalm a copy of
27 | the Department's June 9 2D08 order settrng out the dlstnbutlon of Ms Davrs s thrrd-party recovery'
28~ from thrs settlement the—thrrd-party recovery worksheet that shows how the' Department applred thef |
- statutory dlstrlbutlon formula and a copy of the July 29, 2005 order that pard Ms Davrs two5 '
30 1 permanent partlal dlsabrlrty awards totallng $18 490 41 and closed the claim : B -
. 32 R
1




g February 20; 20(4)»8 ) A e |
g On October 29 2008 the Board receuved the Department's Reply Bnef andf

32 removes aIl actlons ansmg out of an mdustnal/mjury from pnvate controversy except thoée
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specrf cally set forth by the Act RCW 51 24 provudes that injured workers and. beneﬁcranes may

‘proceed with actions..at law agalnst l|able thrrd-partres to be: more fully compensated but: any
:vrecovery under the- third-party provrsrons is subject to relmbursement by the. Department to. the
: extent necessary to reimburse the industrial msurance fund in the -amount of the cash:; value of
‘compensation and benefits: already paid. Thus, one purpose of the thlrd-party provnsrons allowmg |

|njured workers to pursue crvrl lawsurts agalnst thlrd—party tortfeasors ‘who cause the: mdustrral

m;ury, is to shift the cost: of the industrial msurance benefits pard under the clarm from the mdustrral

msurance funds.onto the Irable tortfeasor o UTE e e e o A
‘In makmg the: electubn to pursue a tort: actlon agarnst a thlrd-party wnthout jeopardlzrng nghts '

to- benef ts. under the’ lndustnal Insurance Act, the |njured worker must notify the: Department or the |
self-msured ‘employer.. when -the:. actlon is filed, and serve all ‘notices and pleadlngs on the

Department or self-insured employer The ‘Department-and: self-lnsuredxemployer have a statutory

‘f'rnterest in. the thlrd-party recovery made by the |njured worker if compensatlon and. beneﬁts for the

same mjury were pald or were payable under the Act. Sectlon 5 of RCW 51.24. 030: |dentrﬁes that |

3 "[t]or the. purposes of. this chapter recovery mcludes all: damages except loss of consortlum "
| RCW 51, 24 060 pr‘ovldes a mandatow formula for the dlstnbutron of " any recovery" ‘made:in. a

thrrd-partyactlon RSO e S e e e e G ST
~In . spite of* th|s clear Ianguage in . the .- thlrd-party dlstnbutlon schemei set out .in

':—:RCW 51. 24: 060, the Court of.. Appeals : in the recent Tobin . deC|S|on determmed that paln and '
»:suffenng damages should not be mcluded in- the recovery" and-thus, not be subject to dlstrrbutlon A
1/ under RCW 51. .24, 060 However Mr. Toblns thlrd -party: settlement: -specifi cally allocated a-part of
‘ the recovery-to represent: damages for paln and: sufferrng, whnle Ms Daws recelved a lump sum

: 3| recovery, whrch failed to allt)cate any: portlon of the: settlement for paln and: suffermg ‘This |s a

_O'ly P w

30{"
31
. 32

’.matenal ¢rucial- dlstlnotlon between Mr Tobrn S thlrd-party recovery and Ms Davis's that leads me ’
.!%to ‘the - nclus10n that the Tobm case ‘has: no appllcablllty to. ‘the " drstnbutronx of: Ms.: Davnss
26 ‘,.'1th|rd-party recovery. “The: entlrety of her thlrda-party settlement must be mcluded in the: drstrlbution "
| ﬁ:fformula to:repay the: Department for the beneﬁtsprovrded her for-her lndustnal mjury Gersema v.|
Allstate ’Ins Co;;, 127 Wn App 687 (2005). and MI”S quepartment of Labor& Indus., 72 Whn: App '

575 (1994) . ’;:'5’;1%,‘-“..;. R SR -..»_;‘_\f _" SR ):v,:., T -_: . .,.-«_7 }’; "f"“*r" : 's‘ R -;‘-,:. n.s'.: ;.

‘In MII/S, the mjmed worker and his Spouse settled'a thlrd-party actlon ‘but: d|d not allocate
any portlon of the settlement proceeds to the wife's clarmed loss of consortlum damages. On
appeal MI”S argued that Labor and Industnes should desrgnate some portlon of their thlrd-party




= 17 |
g)
‘ ‘fffthe Department would1 have :to veld the settlement as a»-rt"-'_-would result |n a deﬁclency. ..

20}t
2

n 24‘ |

| lmposslble tecdetermme from the record what pertlo’

-,argued‘that h|s damages for paln'i and suffenng, .whrch were ,net._‘speclt"cally fallocated m hls kB
"?jsettlement agreemeht should not be censnzlered in the thrrdqparty dlstributlon formula The Court of ; T
‘;Appeals dlsagreed notmg that= the undrfferentiated award recelved by M. Gersema made Itf_ I

entlre amcunt of Ms Davus 'S settlement is subject to the thlrd~party dlstnbutnon formula,,

The Aet

sprovrdesathat "[a]ny oompromlse or settlement of the thlrd-party cause ef actlon lby the 'ln;ured :
:werker er benet" crary whrch-,results in: Iess than the entltlement under thls tltle |s~v0|d unless made g 0
wuth the: wrltten.approvat of: the department' L PR.V' '_ED That fer the purpoSes of thlS ,chapfer, |

entitlement’ means beneﬁts and compensatlon pard ands«;estlmated by thea department te be pald in; |

'fwas attrlbutable to general damages and what 1

s t:-:Furthermore,, rf a,pertlon of Me E)avnss third-party" ettlement were allocated by the Court: to 'Vf b
represent paln and suffermg, and thus“"not be subject to’ dlstnbutlmn there |s a strohg |Ike|IhOOd that' B
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However, because ishe settled het: thrrd-party claim: for a lump sum; wrthout any allocation for
pain and suffermg, Tobm has no applrcabllrty to the drstnbutron her settlement |s not def' cient, and |
the Department‘s form 1 d‘m the prder under appeal rs corre' L o : |

Summary judgment is: appropnate where the evrdence, vrewed rrn the light most favorable. to 1

/ demonstrates there are no genume |ssues of-

the non-movrng paf_____ 'm _t‘erral fact and the movmg' ’

,party is entltled to Judgment as a matter of: law To defeat summary judgment the non-movrng

party must come forward wrth specrﬂc admlssrble evrdence to suft" clently re, t ~the moving party's ’
contentrons and support al,l necessary elements of the part%s cla|rns Wh/t‘ State 131 Wn. 2d:1

| (1997): Young V. Key Pharmaceutlcals Inc., 112 Wn 2d 216 (1 989) If-the! non-movrng party farls to {
-make a showrng suffi crent to establrsh the exrstenoe of‘a necessary element to that party's case

summary Judgment must’ be granted Here Ms"Davrs does not drspute that her thrrd-party -
PTG e .

i settlement agreement does not allocate any arnount for ‘p'__'n and sufferlng _ Thus Tobm does not

apply, and the Department's thrrd-party drstnbutron order.‘should be aff rmed as a matter of Iaw 1
Havmg revrewed therentire record 1:must conclude that there is. no genume |ssue of matenal fact -
and the Department’s Motlon for Summary Ju‘dgmeht‘ is properly granted e ¥

| FINDINGS OF FACT .y | S e

1. On September 27, 2002 ‘Sharon’ A Davrs filed an Applrcatron fora R
. Benefits for an industrial injury that occurred on August 22, 2002, while ;
in the course of employment . with Four Winds Services, Inc. On
o ‘%’;OCtober 8, 2002 the: Departrnent of Labor and: Industries issued an
 order allowing’ the clarm “for-industrialinjury. Time-loss: compensation
- and medical: benefits: were. paid:by the Department.: On July 29, 2005, N
- sicthe: lepartment issued @n ‘ordef closing the claim ‘with-awards for iy '
-permanent partial |mpalrment equal toa Category 2 permanent cervical - |
“and cervico-darsal impairment, and 4 percent of the left-amm at or above‘g }
the deltoid lnsertron or by drsartlculatron at the shoulder R e

On June 9, 2008 the Department rssued an order that held that thev : o
claimant's third-party settlement . proceeds -of $75,000 were to ‘be - S
~ distributed -as. follows: - net share to attomey for fees and costs
$25,007.02; . net share to -the claimant $25, 859; ‘and net share to
- Department $24,133.98. The order further noted that the Department
“had paid benefits of $36,991 21 and asserted $36,207.37 against the -
‘recovery, further ordering that no benefi ts or compensatron will be paid
- to the claimant until such time as’ the excess recovery totaling $8,907.01
‘has been expended by the claimant for costs incurred as a result of the
~ conditions,” “injuries, - or death covered under this claim. On
~ August 1, 2008 the clarmant filed.a Notice of Appeal with the Board of
- - Industrial Insurance Appeals from the Department order dated June 9,
: »_‘%2008 On September 8 2008 the Board |Ssued an order grantrng the .




? No gem}’ne issue 4t0'H rhatefial fact has been showh in M&:
. w-i:appeal from the Iepartment d_lstributlon order,dated June 9, 2008...
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BEFORE THE BOARD OF INDUSTRIAL INSURANCE APPEALS- -

STATE G WASHINGTON

14N RE """ SHARON A DAVIS* Y ) DQCKET N05s08 17213 HitE
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R
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APPEARANCES

- Claimant, SharonA DaVIS by e e e
Myers & Company, P L L. C per L '
Mlchael D) Myérs et A-'

| Puréi;ant .

: and decnsan

372000
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Dated March 2« 2009

h partres to and the subject matter of this appeal

2. The entire amount of Ms. Davis's thlrd-party recovery is subject to the

Department's distribution formula contained in RCW 51.24.060.

2 E The order of the Department of Labor and Industnes dated

June 9, 2008, is correct and is aﬂ"rmed T Y R T e

T Chalrp' rson

- FRANKE' FENNERfY JR O C Wember
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BEFORE THE BOARD OF INDUSTRIAL INSURANCE APPEALS : Ty

STATE OF WASHINGTON ‘ A - l B
IN RE o *BAWAH E. GHLIEK I B DOCKET NO. 08 17459 i . ‘ :
) : i

vlt

CLAIM NO AD-57718 ' 'i ) PROPOSED DECISION AND ORBER ow
) -MOTION FOR SUMMARY JUDGMENT

. :5, [H SR I PR “,\ 3 { ?, Lin 3 wl ; ’x.’}f . .;"_"
| APPEARANCES e
‘B 2] . a{:

7 - Claimant; Batyah E. Chiiek, by - ¥ e 5
L.+ Myers & Company, PLL.C., per R
" “MidRas fb Myen‘s fata F el et

“Penser North ‘Ariérica; Inc., pér"' AR
- Amy-8utton; € Glalms Exammer W 0T e

12 o Department of Labor and Industnes by

431 wiThe: Office of the Atiorney: General, per. ', PRl B DI Qi

Hall & Steve Puz, Assistants .

150"

. tiliéli fied an appeal W.ihff'il%é;bég,qwa,,,ﬁ ystrial Insurance

-Appe#ajs £ der of the, Department of Labor and Industrles, dated ‘

- ig Ju(r;e;xig'ﬁ 2008 In thls order the Department dustnbuted the clalmant's thlrd party recovery m the :
A -$46 250:m‘:ﬁaooordancea w;th, RCW 51 08;020 as f‘ollow?s:_‘ Clalmant's attomey, $16 56 62

I amount of

)

24. o i V' n éeptember 5 2068 the Departmentio'f LLabgoi and Industnes (Depa_rtment) f led a Motion
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‘:‘self-smsured employer when the- actlon A8 i led vand’. serve all notices: and :: pleadlngs on the
Department or: self-lnsured employer The. Department and:selfsinsured employer have:a statutory [ '

!
]

H
t .

mterestn‘m'the «third tpartysrecovery made by: thefmjured worker if oompensatlbn and benef ts for the ,
samé! injliry ‘were:. pard ‘or* were payable understher-Act:: Under Sectron brof RCW:51: 24 03@; the'

cof - ‘consortiunty: al‘n "RCW 51 .24060;: the legrslatm‘ret estabhshed a mandatory formula for: fthe
dlstribtltlon o*fz"any reodyery"*made thxa third. party action. e Pty bl

S (] splte, of: thls clear language that:appears: twlce in the: thnrd party dlstnbutlon scheme set out
in RCW 51 124 060; the Court of: Appeals -in: rthe recent: «Tobin: decrsrorr determined:that: pain- and B
suffefing: damagestshould not:be: lneluded i thé "recovery" ‘and thus ‘not:be: ‘subject to: drstnbutlon_ :
“under. REW 51:24:060. ‘*However iMr.Tobin's thrrd party settlerhent specrflcally allocated\ apart; of-~ , |
the recovety as: representing damages fot paln ahd sufferlng Ms. Ohlrek eohtehdsrthat «Tobln; is -

applloable 1o her third: party frecovery, ‘i spite’ of the fact:that-her. third pa[ty settlement makes no<
‘spe’cn" iG? allocatron for damages sdue to pain:and suffenng Thislls a tnaterral crucial dlstlnetlprr

- Settiemant. mustbe incldded-in the: drstnbutrortforrnula ~Gersema:v.: Allstate Ins.: Co.; ;27 Wn App f
687 (20(15), MIIIs W Department ‘of Labor & Indus:; 72 Wn: App: 575 “ 004). - '_ SRRt
IMs. thek argues-that: the Board shouldﬂallecate a portion of her: lump sum: recovew, usrng {

her demand letter that initiatedsthe third: party: clalm and applymg aratio: representmg the: "alleged"

4| pain: :and suffenng damagee torthe Iump sum settlement to: fonnulate an: amount representmg; paln

“and suffenng “The: Board is WIthout authont-y to.designate some portion of theasettlement prqqeeds
LE "pam -and- suffering" The Mflls Court. réjthEd'lthel argument,.that the Department of Laborand
Industnes should deS|gn'ate some portlen of a thmd party recovery as: compensatron for Ioss pf

statute ‘identifies 'that" fov the! purpeses of this-chaptef; "recovery': mcludee all damages except Ioss | %

between:Mri :Tbblns thrrd party: recevery and Ms.: Chllek’s that leadsime: tothe conclusromthat the .
f'l?obmfeaselhas no: apphc‘abllrty to'Ms. Chilekl‘s #hirdiparty: recevery;; Ms.:Chliek's. entlre thlrd party o
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3. The order of the Department of Labor and Industnes dated June 2‘

NN
AW

vard to_general éS. pain and” suff g L
The. Department "Histribution " distrib ted $16, 562 627 to ‘the ™
".claimant's attorney; $21,823.44 to the claimant; $7,863.94 to the -
- Department with an excess recovery lien of $9,244.13. ' - B

3. No genuine issue as to-any material fact has been. shown in.Ms. _Chiliek's s
‘ appeal from the Department dlstrlbutiOn order dated June 26, 2008

CONCLL{SIONS OF LAW. AR Lan Ty

1.  The Board of lndustnal Insurance Appeals has Junsdlctton overithe
- parties to and the subject matter} of this appeal. .

2. © The entire amount of Ms. Chheks third party recovery is. subject to the
' Department's dIStI'IbUtIQn formula cbntamed in RCW 51 24 06()

2008, is correct and hereby affirmed.

DATED:. | J_A{N OSZQQQ - |

lndustnal Appeals Judge .
Board of Industrial Insurance Appeals o
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BEFORE THE BOARD OF INDUSTRIAL ]NS.URANCE APPEALS
STATE OF WASHINGTON'

~ 2430 Chandler Court SW, P. 6{30; 42401
Olympia, Washmgton 98504-2401 :www.biia.wa. gov

(360) 753-6824 D
Inre: BATYAHE CHLIEK ,' Y | Décket No. 08 17459
Claim No. AD-57718 ORDER DENYING PETITION
\ , FOR REVIEW

A, Proposed De01s10n and Order was issued. in this appeal by Industrial Appeals Judge SALLY R.
SAWTELL on J anuary 5, 2009 Copres were mailed to the Jparties of record

A Petition for Review was filed by the Claimant on January 14, 2009, as provided by RCW 51.52.104.

The Board has consrdered the Proposed Decision and Order and Petl'uon(s) for Revnew The Petition for
Review.is: demed (RCW 51 52. 106) The Proposed Decision and Order becomes the Decision and Order of the -
Board ’ AR , _

Dated: Fébmmy 02, 2009.

BOARD OF INDUSTRIAL INSURANCE APPEALS

¢: DEPARTMENT OF LABOR AND INDUSTRIES
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FILED

FEB 25 2009
SONYA KRASKI

SNOHOMISH COUNTY CLERK
EX-OFFICIO CLERK OF COURT

SNOHOMISH COUNTY SUPERIOR COURT FOR THE STATE OF WASHINGTON

BATYAH E. CHLIEK, an individual,

w09 2 U5199 1

v, NOTICE OF APPEAL OF DECISION
AND ORDER (RCW 51.52.110)

THE WASHINGTON STATE DEPARTMENT
OF LABOR AND INDUSTRIES, an agency of BIIA Docket No. 08-17459

the State of Washington, L&I Claim No. AD-57718

Appellant,

Appellee.

Appellant Batyah E. Chliek appeals the Decision and Order of the Board of Industrial
Insurance Appeals dated January 5, 2009 (a true and correct copy of which is attached hereto as
Exhibit “A4”), as made final pursuant to the Board of Industrial Insurance Appeal’s Order
Denying Petition for Review dated February 2, 2009 (a true and correct copy of which is
attached hereto as Exhibit “B”).

The basis for venue pursuant to RCW 51.52.110 is that the Appellant’s industrial injury
occurred in Snohomish County, Washington, upon property located at 44" Avenue West,

Mukilteo, Washington, 98275.

NOTICE OF APPEAL OF DECISION AND ORDER MYERS & COMPANY, P.L.L.C.
(RCW 51.52.110) - 1 1809 SEVENTH AVENUE, SUITE 700

o SEATTLE, WASHINGTON 98101
PY

{s\w fa TELEPHONE (206) 398-1188
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DATED this 17" day of February, 2009.

MYERS & COMPANY, p.L.L.C.

Attorneys for Appellant

By: /
Michael David Myers
WSBA No. 22486
Ryan C. Nute

WSBA No. 32530

NOTICE OF APPEAL OF DECISION AND ORDER MYERS & COMPANY, P.L.L.C,
(RCW 51.52.110)- 2 1809 SEVENTH AVENUE, SUITE 700

SEATTLE, WASHINGTON 98101
TELEPHONE (206) 398-1188




Exhibit “A”



CON TR BEFORE THE BOARD oF INDUSTRIAL INSURANCE APPEALS R
R R STA"I'EOFWASHINGTON o o é

rB@QKETxNO: 98'11459)‘ W »( *,\b ?tl IRy . ﬁu,,f‘i’\ }g

) v
") PROPOSED DEGISION AND ORBER oﬂ“ j
) T MﬂTlQM FQR‘SUMMARY\JUDGMENT i

BT IN RE \'s‘BAWA‘H‘Eh@HLIEK R u‘)’ ' ‘A-’*:f};:?.“f;ﬁ’? Y

2 | cLAM NO. AD-57713
3y ff t‘u.if,M~ it On 03

ff ?3?-!\ 1;

rs & Com n

# f%y {a6i D f?/l)‘(é 3

weviping Gt o oo 55
E Wplgyer Volt Managemqg,tr Cpng.u‘b
Pénser N&fth Aigrica Ine., bér™

Amy~8uttpri;l 6Ianms«5mmlner s

Department of Labor and Industries, by E
; ;~;'rhe @fﬁca@wfe Ntomew(aoneraki psr, \Mw Enirii
it ma: r“‘ I;Iall & Stp"?s E‘,‘l’x(z,‘

ST s

",vi“‘, St H Y ‘ T
e 9 rg ent of
1 “\7 & Y J“"- l‘,f’& egn&\n) 5._

i pt'di§tpbuted }he clalmant'é thqupart‘y- recov ry in the |- |

8 c,.»mc"? w" 181

10 Ropan o Msg_; 290
ol ‘M)‘qz *29&?1; I’]ws‘.ﬁ "%?1;:'

"1)20‘5%, )

€ sl }‘ ,,’ 3
?m pIer 'S‘GEEARMED
IHYar ; ',--,..rmn_a’mofa BRI

e ‘esm\mn Septamper 2008, he E’epa ‘
ng ?ﬂ *(? Jwﬁf}'Mngc‘:_rapd Vi _-A,:_.
,-.«T;*!%;H‘%%‘&’} fontained te.de

ttlem?rrn agreernent resolvm
]

%

AR i cl(“h("u"& H1







b
| %

P ‘selfemsure‘d wmpleyer» when fﬁae«*actien' 8 ﬂled uand sewev aII mtlcest amd xpleadmgs on. the '
2 *Depamnehtfon‘eelf-lnsured employer “The. Depamnenbandxselfnmsured employér haVe;,a statutqw -
3 ,1nterest}¥mthe dhlrdspartWreeovew rmade by\theﬂhjureda worker if o&)mpemsa'nbn fand beneﬁts for the
& sm‘n& injtity “Wers:, pald od“werefpayable* undetithe: Act:v Under Seohbn kﬁkaﬁ RQW“M 24,089‘ the
Bt stéhﬁeﬁdenﬂﬁee:that'foﬁ thé!ipuup‘eses of this: cttaptet, "recever»y" mcludes: all damagae exeepﬂoés 1
6"01» wnsé’rtiuméw (m’Rcw FEt: <34V060; the: legISIatm'eJ estahhshed a mandatdny mrmula Jfor; ,tlf\e
7 e iy

17 *distnbdtnomeiuany re‘ed(my'"madeuw a*thlrd Pafty Hcflﬂﬂ

) .m RCW 5¢:24ﬁa06&f—ther00urt afs Appeals in&the—recenteﬁbbm decmbrr :determlned that pam; a;ltd ‘
1Q suffeuhgxdamag*esmhould nobbe |rieludedfm thé reeovmﬁ’ ‘and 1hus ‘notibe: subjedt 1ot djstrlbutlpn,
}1%» ‘uhder. R(BW 511124060 Howéver,.:Mn Tobin's third pauty\ setﬂerhentfspeclt" cajly ailccatedearpa;t eﬁ ', -
,1 2 the recovei'y as represeﬁtmg\damagee forpam ahd suffenng Ms. @hllek efohtendsethat Jebln.ls -
P ?13 wapplicabléto:hér: thmdf«partyﬁreeovery, s sprte omhe .fact*thatw hen thiﬁdfpal:ﬁy sqttlement‘ makes no«

Jispéclﬁdféllo‘catwh ‘far damége&ﬂme tm paii;and sluffering &,’-rihis; isi a~matemaj,, crucial adlstmtl;m» .

: 11
B 5:'1.;53 between:‘Mre mabiu's ¢hir¢warty recovery hnd Ms @hhe)os tlmt ieadsfme *t@thesconclusnen\that the :
;16 e%bm\maeewhas‘nerapphdabilrty ‘to:Ms. Chﬂekreathirm party recevem,, Manhliek’s;sntlre thlrd, pattyr L
: .17 eettt’en*lSht mastbe Ineidded"m“the dlétmbutfdfri*fodnmla“ Gememwv.. Allstateqns Ce;:lZFLWn;,Aép; .
8 6&7 (2008 Mils'w Depaitmeitiof Labor & indliss; 72 Wiy APpSTS(1988). 14§ vt {36 i
SERT: =N ;’f“Ms *@ﬁllek*a‘cgme&thahthe Boardwshmuld*:allacate a portlen of her 1lirn|z sum rebomerv, usung;~ o
| -,-_26 her d‘éma‘rrd letEer that: mltiatad-.s‘the thirehBarty: dalmwahd applying a: ratiomepxesenﬁng the: "allegejd"

'_ ‘ [24] ipain:and: shffenn"@ damegée tdnl;herﬁamu sdm»settlement'te formulate en ameunt representlhg'pain
* 'p|rénd sffefing. «The:Board Iy Withoytauthoriby toidesignate:sofms pattion'af the«setisrhent pragselds: |
oy eé "pdrrr and ‘euﬂ'aring!"n 'vlihes Mﬂle@oum rejemedﬂhexwgumentuthat! theslaepartmem of Labet and
~ 24 Industries should desigriate semQ?WIen orf“a thlrd partyffrecevery« a8 cempensatimn for Ioas et
consortlum when the m;ured workgﬁ *gntf ‘ls;@ﬁg;&ejhad settled the third party action Withdut ,
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o 3; The order’ of the. Department of Labor and |ndustnes dated iiﬁe
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The. Debar‘ttne ‘t tstﬂbg.r ton otder ‘gt “tlse
claimant's attorney’ . $21,823.44 to .the claimant; $7 863 94 to the ~
. Department with an excess recovery lien of $9,244.13. :

‘3. . No genuine issue as to-any ‘material fact has been. shown in.Ms..Chiiek's ‘ L ., |

: appeal from the Department dist rlbuﬁon order dated June 26, 2008
L TNt 't
o _CONCL'SIO S OF LAW. e

1.-  The. Board of Industrial Insurance Appeals has junsdrctto‘t‘t covesr‘"tt‘re AR
- - parties to'and the subject matte of this’ appeal . : L R

2.~ -The entire amount of Ms. Chllet(s third party recovery is.. subject ta. the o
Department's distribution formiula cbittained in RCW 51,24.060... L

12008, is correct and hereby affirmed. ~ . - , TR T

Industrial Appeals Judge
Boar‘d of lndustnal lnsurance Appeals
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CERTIFICATE OF SERVICE BY MAIL -

I certify. that on this day I served the attached Order to the parties of this probeeding and their
- attorneys or authorized representatives, as listed below. A true copy thereof was delivered to Consohdated
Mail Services for placement in the United States Postal Service, postage prepaid.

' CAl
_ MICHAEL D MYERS, ATTY

MYERS & CO LLC

1809 7TH AVE #700

SEATTLE, WA 98101

o : EM1
VOLT MANAGEMENT CORP ;

2421 N GLASSELL ST : _

ORANGE, CA 92865 : : .

. ELR1
AMY SUTTON
PENSER NORTHAMERICA INC
" 700 SLEATER KINNEY RD SE STE B #170
. LACEY, WA 98503

AG1
MICHAELHALL AAG
QFFICE OF THE ATTORNEY GENERAL
LABOR & INDUSTRIES
PO BOX 40121
OLYMPIA, WA 98504-0121

BATYAH E CHLIEK
PO BOX 371
EDMONDS, WA 98020

Dated at Olympm, Washington 1/5/2009

.BO. OF INDUSTRIAL INSURANCB APPEALS
By: o ,
DAV]D E. THREEDY v

: - Executive Secretary
Inre: BATYAH E CHLIEK v
Docket No. 0817459
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STATE pF WASHING
2430 Chandler Court s“w aésgox 49%01
Olympla, Waslﬂngton 98504-2401 *www bﬁa wa. gov o

Inre: BATYAH E CHLIEK
Claim No. AD-57718 ' ORDER DENYING PETITION
\ : | FORREVIEW

P _'i scd“ Decls;on and Order was issued. in this appeal by Industrial Appea]s Judge SALLY R.
SAWTELL on January 5, 2009 Copxes were mailed to the parties of record

APetmon forRevxew was ﬁled‘ by the. Clmmant on January : 14 2009 as pro'vi’ded by RCW 51.52. 104.

The Bga,rd has consndered the Proposed Decision: and Order and Petxtwn(s) for Revnew The Petition for
Review,is: demedz (R.CW 51 52.1 06) Thc Proposed Decision and Order becomes the Declslon and Order of the .

Board. ¢ MRS s

RIS i - N

Dated Febmary 02 2009.
o " BOARD OF INDUSTRIAL INSURANCE APPEALS




CERTIF[CATE OF SERVICE BY MAIL

I certify that on this day 1 served the attached Order to the parties of_ this proceedmg and their attorneys
or authorized representatives, as listed below. ‘A true copy thereof was deltvered to Consohdated Mail Services
for placement in the United States Postal Service, postage prepaid.

MICHAEL D MYERS, ATTY
MYERS & COLLC

1809 7TH AVE #700
SEATTLE, WA 98101

. VOLT. MANAGEMENTCORP . .. .. . ovmn
ZA2EN-GLASSELLST & .o o .o in,
. 'GI%’ANGB CA 92865 " tA

AMY SUTTON -

PENSER NORTHAMBRICA INC
. 7000 SLEA’I,'ERKINNBYRD SE STE B #170 -
. LACEY WA 98503

. ;:",-!

. MICHAEL HALL, AAG P
;' OFFICE OF THE ATTORNEY GEN'ERAL o

Y A A .‘ LA - I"l)-" :_,;\:_‘. ‘.,.} T e é\--". ;(‘\‘ k : }v P '.. .';‘“_
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- IA,WA 98504-0121 o S
i gk : vLoar ¢ £ ! ;
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4 : PRI R 31
} A . '
Rt oo Dated at Olympla, Washmgton 20212009

JARD OF INDUSTRIAL INSURANCE APPEALS
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THE WASHINGTON STATE DEPARTMENT
OF LABOR AND INDUSTRIES, et al.,

Petitioners/Defendants,
vs.

SHARON DAVIS, et al.,

Respondents/Plaintiffs.

Steve Puz

Michael K. Hall

Attorney General of Washington
Labor & Industries Division

7141 Cleanwater Drive SW
Olympia, Washington 98504-0121
SteveP@ATG.WA.GOV
michaelk@atg.wa.gov

CERTIFICATE OF SERVICE - 1

gg :C Wd - YYHE0N

COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION II

No. 38527-9-11

CERTIFICATE OF SERVICE

CERTIFICATION

I, Tianna J.H. Pak, certify under penalty of perjury under the laws of the State of
Washington and the United States that on the 4t day of March, 2009, I caused to be served via
legal messenger and via electronic mail, a true and accurate copy of the (1) Brief of Respondents
and (2) Certificate of Service upon the following person(s):

Attorney for Petitioners (via Legal Messenger and e-mail)

MYERS & COMPANY, P.L.L.C.
1809 SEVENTH AVENUE, SUITE 700
SEATTLE, WASHINGTON 98101
TELEPHONE (206) 398-1188
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DATED at Seattle, Washington this 4th day of March, 2009.

By: T Ze T T Re<

Employee, MYERS & COMPANY, P.L.L.C.

CERTIFICATE OF SERVICE -2 MYERS & COMPANY, P.L.L.C.

1809 SEVENTH AVENUE, SUITE 700
SEATTLE, WASHINGTON 98101
TELEPHONE (206) 398-1188




