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1. INTRODUCTION 

Appellant Kimberly Phillips submits the following 

points as Additional Grounds for the Court's consideration 

pursuant to RAP 10.10. 

2. ASSIGNMENTS OF ERROR 

Additional Ground One: The Appellant's Offender Score 

was miscalculated, resulting in a complete miscarriage 

of justice. 

a. A sentencing court must correctly calculate 

the standard range before imposing an exceptional 

sentence. 

b. The sentencing court must exercise its 

discretion in determining whether crimes 

constitute "same criminal conduct". 

c. Failure to do so renders the exceptional 

sentence subject to appellate review and remand 

for resentencing. 

d. The court has the power and duty to correct 

the erroneous sentence when the error is 

discovered. 

1 
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Additional Ground Two: The State's burden of proving the 

aggravating factor of particular vulnerability or being 

incapable of resistance was reversed by the defense having 

to show the victim/witnes8es incompetent to testify for the 

same reasons under existing laws, in violation of the Due 

Process clause of the Fourteenth Amendment to the United 

States Constitution; the aggravating factor of abuse of 

a position of trust is an included offense of particular 

vulnerability as it is one of the criteria of the statutory 

definition of "vulnerable adult", and; the aggravating factor 

of particular vulnerability is unconstitutionally vague. 

a. The burden of proving the aggravating factor 

beyond a reasonable doubt was the State's. 

b. The defense bore the burden of having to prove 

the victim/witness incompetent to testify for the 

very same reasons, effectively reversing the State's 

burden of proof in violation of the defendant's 

constitutional right to Due Process. 

c. -'The aggravating factor of abuse of a position 

of trust is an included offense of particular 

vulnerability as it is one of the criteria of the 

statutory definition of "vulnerable adult". 

d. The aggravating factor of particular vulnerability 

is unconstitutionally vague. 

e, The foregoing issues prejudiced the appellant. 
2 
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d. The aggravating factor of particluar vulnerablility 

is unconstitutionally vague. 

e. The foregoing issues prejudiced the appellant. 

Additional Ground Three: The Appellant's exceptional sentence 

was imposed in violation of the Legislature's Proportionality 

Policy, ocnstitutes great disparity, and is clearly excessive. 

a. The trial court's reasons aupported by the record. 

b. The stated reasons therefore do not justify an 

exceptional sentence as a matter of law. 

c. The trial court abused its discretion by imposing 

a sentence that was beyond others this Court and the 

State Supreme Court found to be in "great disparity", 

or that is "clearly excessive", thus being in violation 

of the Legislature's Proportionality Policy. 

Additional Ground Four: In supplement to counsel's assignments 

of error, the Appellant submits points and caselaw supporting 

counsel's argument regarding the state's failure to prove 

each element of the crime charged beyond a reasonable doubt 

in violation of the appellant's consitutional rights, and 

her resititution. 

3 



3. STATEMENT OF THE CASE 

The Appellant essentially agrees with the statement 

of the case in counsel's opening brief with the following 

exceptions: 

The Appellant denies any struggle with Ms. Adams, 

(Opening Brief p. 8) but maintains that Ms. Adams handed 

her the money, just as the Declaration for Determination 

of Probable Cause states that all the other alleged victims 

told police they did. 

On page 11 of the Opening Brief, in the description 

of the condition of Ms. Seitz, the Appellant would add 

that Ms. Seitz' niece, Luanne Larson told the Appellant 

regarding Ms. Seitz, "she's not stupid". She maintains 

that Ms. Seitz had good days and bad days, and that Ms. Seitz 

agreed to loan her the money. She also states that she 

never saw Ms. Seitz sign anything. 

The Appellant fUrther maintains that Mr. Hokenson 

and she had agreed on the amount of $3800.00, and that she 

did not stand by him in the bank saying, "that's not enough". 

She fUrther asserts that she never saw an envelope with 

either $700.00 or $1,200.00 in it, but that Mr. Hokenson 

handed her $400.00. 

4 
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4. ARGUMENT 

Addi tional Ground One: The Appellant's Offender Score ~ras 

miscalculated resulting in a complete miscarriage of justice. 

a. A sentencing court must correctly calculate the 
standard range before imposing an exceptional sentence. 

"Rmv 9.94A. is a determinate sentencing scheme. 
The trial court is required to decide "with 
exactitude"- the number of years, months, or days 
that a defendant will serve. Rew 9,94A.030(17). 
State v. Bro\VD, 60 Wn.App. 60, 68, 802 P.2d 803 (1990), 
rev. denied, 116 Wn.2d1025. 

The sentencing court in the instant case did not perform 

this statutory duty. They sentenced the Appellant under 

an offender score of eight, App. I, page 3. They failed 

to perform the statutory duty of same criminal conduct analysis., 

RP 887-907. Rm'l 9. 94A. 589 ( 1 ) (a) in pertj. nent part provides, 

"PROVIDED, That if the court enters a finding 
that some or all of those current offenses encompass 
the same criminal conduct then those current offenses 
shall be counted as one crime. Sentences imposed 
under this subsection shall be served concurrently. 
Consecutive sentences may only be imposed under the 
exceptioal sentence provision of *R~N 9.94A.535. 
"Same criminal conduct," as used in this subsection, 
means hro or more crimes that required the same criminal 
intent, are committed at the same time and place, 
and involve the same victim." 

Appellant's J & S, pages 1-3, as well as the charging 

infor~ation, reflect that Counts II and III, Counts V and 

VI, and Counts VII and VIII were each pair committed on 

the sane day(s). They likewise each involved the same victim(s) 

respectively. See Appendices I and II. 
5 
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b. The senteneing court must excercise its 
discretion in determining whether crimes 
constitute "same criminal conduct". 

The Court was obligated to exercise its discretion 

in this matter, State v. Mehaffey, 125 Wn.App. 595, 601, 

105 P.3d 447 (2005) ("the court must exercise the discretion 

vested by the statute. State v. Wright, 76 Wn.App. 811, 

828-29, 888 P.2d 1214 (1995))." See also State v. Lara, 

66 Wn.App .. 927, 834 P.2d 70 (1992). 

If the sentencing court had done according to RCW 

9.94A.589(1) (a), and used "all other current and prior 

convictions as if they were p"rior convictions for the purpose 

of the offender score", they would have been obligated in 

the same manner as if they were analyzing a defendant's 

criminal history in order to impose a sentence that is 

"proportionate to the seriousness of the offense and the 

offender's criminal history~ RCW 9.94A.010(1). 

c. Failure to do so renders the exceptional 
sentence subject to appellate review and remand 
for resentencing. 

State v. Parker, 132 Wn.2d 182, 188-89, 937 P.2d 575 

(1997), held, 

"Because the sentencing court must first 
correctly calculate the standard range before 
imposing an exceptional sentence, failure to 
do so is legal error subject to review. Accor. 
to State v. Brown, 60 Wn.App. 60, 802 P.2d 
803 (1990), review denied, 116 Wn.2d 1025, 812 
P.2d 103 (1991). ~his review is de novo. See 
State v. McCraw, 127 Wn.2d 281, 289, 898 P.2d 
838 *1995) ("The appropriate standard of review 
of the sentencing court's calculation of an 
offender score is de novo.")." 

6 
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"It is axiomatic that a sentencing court acts without 

statutory authority when it imposes a sentence based on 

a miscalculated offender score", Collicott 11,118 \vn.2d 

649, 827 P.2d 263 (1992). (appellate court may review any 

such departure from the SRA)State v. Mail, 121 \"n.2d 707, 

711-12, 854 P. 2d 1042 (1993). Boerner, Sentencing in Washington: 

A Legal Analysis of the SR.A of 1981 at 6 - 34 (defendant 

may appeal a sentence by showing "the sentencing court had 

a duty to follow some specific procedure required by the 

SRA~ - and that the court failed to do so"). 

"Such an unlawful sentence meets the "fundamental 

defect" standard regardless whether the error" is, "an improper 

sentence based upon a miscalculated offender score (Johnson) 

PRP of Call, 144 \1N.2d 315, 331, 28 P.3d 709 (2001); See 

also State v. Bolar, 129 Wn.2d 361, 917 P.2d 125 (1996)~ 

PRP of Greening, 141 Wn.2d 687, 9 P.3d 206 (2000). PRP of 

Goodl.,rin, 146 '',fn.2d 861, 868, 50 P.3d 618 (2002). 

"Victims of a fundamental miscarriage of justice will 

meet the cause-and-prejudice standard, Engle v. Isaac, 456 

US 107, 71 L.Ed.2d 783, 805, 102 S.Ct. 1558(1981) (internal 

citation omitted). 

Ther~fore the prejudice to appellant is manifest, 

and her Judgment and Sentence is invalid on its face, 

PRP of Goodt-.rin, 146 'vn.2d 861, 50 P.3d 618 (2002); 

PRP of 'vest, 154 'vn.2d 204,211, 110 P.3d 1122 
7 



(2005). "Miscalculating an offender score has obvious 

significance in the ordinary case where such an error will 

elevate the standard range within which the term of confinement 

will be set. But even where an exceptional sentence is 

imposed, as it was here, the erroneous addition of a point 

to the offender score is still a prejudicial error. Before 

departing from the standard range to impose an exceptional 

sentence, the sentencing court must have the standard range 

clearly in mind", Pers. Restriant of Rowland, 149 Wn.App. 

496 (2009). 

It would be difficult to state any better than the 

case cited above, and precisely such are the circumstances 

in the case before the bar. 

8 



d. The court has the power and duty to correct 
the erroneous sentence when the error is 
discovered. 

Having shown that a) a sentencing court must correctly 

calculate the standard range before imposing an exceptional 

sentence; b) that the sentencing court was obligated to 

exercise its discretion in determining whether some of the 

current offenses encompassed same criminal conduct; 

c) that the failure to do so renders the exceptional sentence 

subject to appellate review; and that the court failed to 

do so in the case before the bar, as shown in the record, 

relief is warranted. 

"By sentencing petitioner to terms beyond 
the maximum periods allowed by statute, the 
trial court exceeded its authority, and the 
sentences are not valid on their face. 'Ihis 
court may therefore consider the merits of this 
claim for relief even though Stoudmire's petition 
was untimely. 'When a sentence has been imposed 
for which there is no authority in law, the 
trial court has the power and duty to correct 
the erroneous sentence, when the error is 
discovered. '" In re Personal Restraint of 
Carle, 93 Wn.2d 31, 33, 604 P.2d 1293 (1980) 
(quoting McNutt v. Delmore, 47 Wn.2d 563, 565, 
288 P.2d 848 (1955»." PRP of Stoudmire, 141 
Wn.2d 342, 356, 5 P.3d 1240 (2000). 

By imposing consecutive sentences due to the failure 

of the sentencing court to perform a same criminal conduct 

analysis, the court imposed an exceptional sentence, RCW 

9.94A.535. Even this was not warranted for the reasons 

stated in counsel's opening brief, issues 6, 7 and 8, as 

a matter of law. 

9 



Acknowledgement of an offender score, even by the 

failure to object, only applies to sentences within the 

standard range, and statute only refers to criminal history, 

not current convictions, RCW 9.94A.500, .525(1) .. 

This would not relieve the judge of the statutory 

duty to perform a same criminal conduct analysis, RCW 

9.94A.589(1)(a); State "v. Weaver, 140 Wn.App. 349, 353, 

166 P.3d 761 (2007)(Exceptional sentence was principal issue, 

"offender score nonetheless had to be calculated"); State 

v. Mehaffey, 125 Wn.App. 595, 601, 105 P.3d 447 (2005). 

Further, the failure to correct such an error can 

be a violation of Due Process, Hicks v. Oklahoma, 447 US 

343, 65 L.Ed.2d175, 180, 100 S.Ct. 2227 (1980)(in spite 

of possibility that same sentence could be imposed, 

petitioner's right to procedure cannot be arbitrarily deprived 

by state). 

The Court now has a duty to correct the erroneous 

sentence, and we ask the Court for that relief. 

10 



Additional Ground Two: The State's burden of proving the 

aggravating factor of particular vulnerability or being 

incapable of tresistance was reversed by the defense having 

to show the victim/witnesses incomptetent to testify for 

the same reasons under existing laws, in violation of the 

Lue Process clause of U.S. Const. Amend. XIV; the aggravating 

factor of abuse of a position of trust is an included offense 

of particular vulnerability as it is one of the criteria 

of the stautory definition of "vulnerable adult", and; 

the aggravating factor of particular vulnerability is 

unconstitutionally vague. 

a. The burden of proving the aggravating factor 
beyond a reasonable doubt was the State's. 

Due process clause protects against conviction except 

upon proof beyond a reasonable doubt, In re Winship, 397 

US 358, 90 S.Ct. 1066, 25 L.Ed.2d 368 (1970). 

The factor the State was to prove was RCW 9.94A.535(2)(b), 

"The defendant knew or should have known that the victim 

of the current offense was particularly vulnerable or incapable 

of resistance due to extreme youth, advanced age, disability, 

or ill health." 

To prove a victim more vulnerable to Theft 1 than 

the typical victim, it is crucial that there be proof that 

the alleged victim was vulnerable to a level that is able 

to raise a defendant's sentence in a criminal case within 

the confines of the Constitution, Winship. 
11 



In order to prove a pereon vulnerable or at financial 

riek in even a limited eenee, RCW 11.88.010(1)(a) ie the 

etandard, (the individual ie at eignificant riek of financial 

harnl baeed upon a demonstrated inability to adequately manage 

property or financial affairs),,, 

The Legislature stressed again individual rtghts and 

limitations, and the consideration of them at sreat length 

in Rev-l 11.88.005 (recognized that 1iberty and autcnomy should 

be restricted 'only to the minimum extent necesearyl). 

The standard for incompetence in this area is "unsound 

mind", In re Nelson, 12 vln.2d 382, 398 (1942)("It is the 

settled I 81i1T" , "uneound mtnd and under €o1Jardianship"). 

The standard of proof for finding of incompetence 

for thie area is, "clear, cogent, and convincing evidence", 

R~v 11.88.045(3). 

Black's LmV'Dictionary, Ninth Edition, 2009 defined 

"clear and convincing evidence" as 

"Evidence indicating that the thing to be proved 
is highly probable or reasonably certain, This is 
a greater burden than preponderance of the evidence, 
but less than evidnce beyond a reasonable doubt, the 
nOrnl for criminal triale". 

In cloeing, the etate eummed up what the record showe, 

"Fi rst of all, they are either physically or mentally vulnerable 

or naive. They are elderly" ... "They trusted people", "or 

just plainly naive". RP 830, 831. 

She continued with this improper standard to the jury, 

"Joy Ostrander clearly has memory probleme. He hae eignificant 
12 



hearing issues". RP 839 "Corinne is again elderly. She 

li ves by herself. She's very physically small, frail, and 

lives by herself. She doesn't drive so she walks everywhere" 

RP 841. She stated of Hokenson,"clearly has some memory 

issues. Easily ocnfused .... problems walking, going blind 

in one eye, walks with a cane and he's got some heart issues 

as ~,yell ~.' RP 843. 

None of these things equate, as a matter of law, to 

a finding of proof beyond a reasonable do.ubt of particular 

vulnerability or inability to resist, when they have not 

warranted a finding of incapacity by clear and convincing 

evidence under RCW 11.88.045(3). 

The court's response to defense's arb~oent about this 

was, "They're told what the burden of proof is and the State 

has each -- has to prove each element of the crimes. I 

think that's a sufficient set of instructions that will not 

cause any prejudice to the defendant." The court immediately 

followed with, "Instruction 6, "incompetent" is a legal 

term. Nowhere else in here have any of the alleged victims 

been described as incompetent, And I think that is confusing 

to Give that. It also is not included in the "particular 

vulnerability" set of instructions. 

Same thing ~ri th Number 7. We talk about advancing 

age and some types of natural guardianships here. A number 

of these alleged victims had pOVlTers of attorney and others, 

for example, could act ont-heir behalf. I don't think we 
13 



need to give this instruction. I think this is confusing 

and unnecessary under the facts presented in this case" RP 820. 

These statements clearly reflect the ignorance of 

the very thing defense counsel had been stating all along. 

This also proves that the appellant was ocnvicted of an 

aggravating factor on less evidence than that required in 

a civil trial. As previously state, these things do not 

equate, as a matter of law, to a finding of proof beyond 

a reasonable doubt of particular vulnerability. Other criminal 

statutes require this finding, State v. Simms, 95 Wn.App. 

910, 913, 977 P.2d 647 (1999)(RCW 9A.40.010 "requires two 

prongs: (1) that the victim is an incompetent person, and 

(2) that the legal guardian or person or institution having 

lawful control or custody did not consent."). 

The State having established, required or proven none 

of the vulnerabilities specific to the crime charged even 

to a lower standard of proof, or instructed the jury on 

the law regarding the correct standard, the result is a 

denial of that constitutionsl requirement. 

We also submit that a finding of competency to testify 

preQludes a finding of particular vulnerability. 

Notwithstanding the reasons stated here, the appellant 

will also show that the burden of proof was in fact reversed 

for the reasons stated in (b). 

14 



b. The defense bore the burden of havin to 
prove the victim ~vi tness incompetent to testify 
for the very same reasons. 

"[u]nder RClv 5.60.050, the following persons are not 

competent to testify: Those who are of unsound mind. CrR 

6,12 is virtually identical. 

"This .urt has said that "um~ound mind" as 
used here, means total lack of comprehension or the 
inability to distinguish between right and wrong." 
... "where a person has been adjudicated insane, a 
pesumption of incompetency arises, rebuttable by the 
person offering the witness. Wbere there has been 
no such adjudication, the burden is on the party opposing 
the witness to prove incompetence~, state v. Smith, 
97 Wn.2d 801, 650 P.2d 201 (1982)(tnternal cHations 
omitted) (emphasis mine). 

In the Smith case, the court, "justifiably found" 

the vi ctim/wi tness competent to testify. Lj.kewi se, is 

State v. Johnston, 143 Wn.App. 1, 13-14, 177 P.3d 1127 (2007), 

the standard is, "unsound mind", "the term "unsound mind", 

in this context, r:Jeam~ the "total lack of comprehension 

or the inability to distinguish bet~veen right and ~\rrong." 

"The burden is on the party opposing the witness to show 

incompetence. Id." 

The State Supreme Court held, "V.Te have a statute which 

declares that a person of unsound mind is not competent 

to testify, the statute itself offers no definHion of the 

term 'unsound mind." Nevertheless, ~,Te think it must include 

those persons only l1ho are co..'nmonly called insane" s State 

v. Bishop, 51 \vn.2d 884, 885 (1958); State v. ~"'yse, 71 lvn.2d 

434, 437 (1967). 
15 



"'ith eny case alleging the a&<:.?;ravating factor of particular 

vulnerability, the chances are directly proportionate that 

the alleged victims ~rill likely have some condition that 

would bring into question their competency to testify. 

This would give the defense an entirely correct 

desire to chellenge this under the court rules and exisUng 

laws, but for the gla~ng fact that they would be forced 

to make the state's case for them if they did. 

It can hardly be denied that this effectively reverses 

the burden of proof the state should bear to prove beyond 

a reasonable doubt eve!"J element of the crime charged, vlinshiR, 

25 L.Ed.2d at 375, namely that the alleged victim(s) suffered 

from, "advanced age, disability, or ill health" to the 

level that would make them, "particularly vulnerable or 

incapable of resistance", that being "unsound mind". 

This situation of c8mdng the defense to l.iave to choose 

between the right to challenge the competency of the witness 

and proving the state's case for them, is inherently coercive, 

RP 10/13/08 72-74, RP 10/23/08 475. 

Clearly having to prove "unsound mind" for both the 

defense to prove incompetency to testify, and for the State 

to prove particular vulnerability to the point that any 

of the conditions listed would make the victims more vulnerable 

than the typical victim of theft in the first degree is 

a reversal of the burden of proof in violation of the Due 

Process clause. 
16 



c. The aggravating factor of abu~e of a po~ition 
of trust is an included offense of particular 
vulnerability as it i~ one of the criteria of the 
statutory definition of "vulnerable adult". 

As stated previously, statute defines "vulnerable 

adult" in RCW 74.34.020(13) as, 

"Vulnerable adult" includes a person: 
(a) Sixty years of age or older ~vho has the 

funcitonal, mental, or physical inability to care-for 
him~elf or herself; or 

(b) Found incapacitated under chapter 11.88 
RGt'l; or 

(c) \Vbo has a developmental disability as defined 
under RGt~ 71A.10.020; or 

(d) Admitted to any facility; or 
(e) Receiving services from home health, or 

home care agencies licensed or required to be licensed 
under chapter 70.127 RGtv; or 

(f) Receiving services from an individual provider." 
(emphasis mine). 

Notwithstanding the previous contentions that the 

state failed to show the alleged victims met any of these 

criteria beyond a rea~onable doubt, except age, the appellant 

also makes the following contentions. 

Statute includes in the definition of "vulnerable 

adult" fact~ that would place them in the care of persons 

or agencies that would be in a position of trust over them 

as defined in caselaw. Simply by virtue of the definition 

TtlTMch states facts -that implies their special needs, or 

being under the care of persons who are then in a position 

of trust as defined in caselaw, the language clearly includes 

a person in a position of trust lvhen the offense is against 

a person defined as a vulnerable adult by statute. 
17 
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This is seen in other statutes, State v. DunaWBY, 

109 Wn.2d 207,743 P.2d 1237 (1987)(planning is included 

in the premeditation element of attempted first degree murder, 

and was already considered, thus not justifying an exceptional 

sentence); State v. Nguyen, 165 Wn.2d 428 (2008)(physical 

ocntrol while under the influence is an included offense 

of DUI). Like N~yen, this meets "the commission of which 

is necessarily included" in the charged offense test, as 

it regards the other a[;gravating factor, and it cannot do 

"double duty" as a second aggravating factor, Cunningham 

v. California, 549 US 270, 127 S.Ct. 856, 166 L.Ed.2d 856, 

868 (2007) LEXIS 1324. 

The statute also irrplies that by "position of trust" 

that the Legislature meant it in a professional manner, 

(pharmacist, phys1cian, or ?ther medical professional), 

in spite of the list being non-exclusive. Only in caselaw 

has that been expanded. 

As in the previous contentions, the state failed to 

show the alleged victims had the functional y mental, or 

physical inability to care for themselves beyond a reasonable 

doubt; the alleged victims were not found incapacitated 

under chapter 11.88 Rel"; or were admitted to any facility; 

or ~vere recei vi ng servi ces from home heal th, hospi ce, or 

home care agencies licensed or required to be licensed under 

chapter 70.127 RCW; or receiving servjces from an individual 
18 



.. , 

provider (as defined in Rm" 74.34.020(7) under contract 

with the department). The only possible exception being 

Ms. Seitz, for whom no evidence was offered or entered to 

show this. 

Further, statute also states that abuse of a position 

of trust is one of the criteria for the following other 

aggravating factors, but is not included as a criteria for 

that of particular vulnerability. 

RCW 9.94A.535 states abuse of a position ef trust 

in (d) (iv) a e::!' .... 

"(d) The current offense was a major economic offense 
or series of offenses, so identified by a consideration 
of any of the following factors: 

(iv) The defendant used his or her position 
of trust, confidence, or fiduciary responsibility 
to facilitate the commission of the current offense." 

and (e) (vi) : 

"(e) The current offense was a major violation of-the 
Uniform Controlled Substances Act, chapter 69.50 Rei" 
(VUCSA), related to trafficking in controlled 
substances, \..,rhich was more onerous than the typical 
offense of its statutol'\J defi ni ti on: The presence 
of ANY of the following may identify a current offense 
as a major VUCSA: 

(vi) The offender used his or her pesiHon or 
status to facilitate the commission of the current 
offense, including positions of trust, confidence 
or fiduciary responsibility (e.g., pharmacist, physician, 
or other medical professionsl)." 
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The appellant having not been licensed, proved to 

be -employed--bythe person~, or in a pos~. tion of fiduciary 

resonsibility as stated Ivithin RCW 9,94A.535, she Ivas not 

in a position of trust as statute or caselaw define. 

If the appellant had been a licensed provider or care 

person as defined and required by statute, and found to 

have committed a crime agianst a patient, the aggravating 

factor of abuse of trust would necessarily preclude the 

additional aggravating factor of vulnerable adult. The 

person ~vould not have been in the position of trust had 

the alleged victim not been defined as such, and is a fact 

considered in the aggravating factor of particular vulnerability 

in the statuto~J definition of vulnerable adult, and therefore 

an included offense. 
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d. The a&sravating factor· of particular 
vulnerability is uncon&titutionally vague. 

"A statute is unconstitutionally vague if [it] does 

not (1) define the criminal offense with sufficient 

defini teness such that ordinary persons understand t.,rhat 

conduct is proscribed or (2) provide ascertainable standards 

of guilt to protect agianst arbitrary enforcement." Parmelee 

v. O'Neel, 145 11n.app. 223, 240-41, 186 P.3d 1094 (2008). 

RCl;'l 9. 94A. 535 ( 2) (b) provi des, "The defendant knet.,r 

or should have kno~m that the victim of the current offense 

was particularly vulnerable or incapable of resistance due 

to extreme youth, advanced age, disability, or ill health", 

as a factor enabling the court to impose a sentence outside 

the standard range. 

If one must prove that a person is more vulnerable 

to the cOoTImisssion of the crime of theft due to these criteria, 

and there is no definition or standard, they "t'l1ould be pt 

a severe disadventage, a disadvantgse amounting to a lack 

of fundamental fairness, if he could be adjudged guilty 

and imprisoned for years on the strength of the ~ame evidence 

as would suffice in a civtl case, Winship, 25 L.EcL2d at375-" 

The v8!?,ueness of the st8tute would result in prejudice to 

the defendant, where there js a stated standard for the 

civil requirement to be proven by "clear, cogent, and convincing 

evidence". Rcrl 11. 88.045 (3), and the aggravating factot' 

as written allm..rs a finding of g;uil ty ~.,rHhout reaching 
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that lower standard in a criminal case, we submit that the 

statute is unocnstitutional. It fails to "provide ascertainable 

standards of guilt to protect against arbitrary enforcement, 

Parmelee at 240-41. It also does not "define the criminal 

offense with sufficient definiteness such that ordinary 

persons understand what conduct is proscribed" if the varied 

and sundry ailments presented by the state could convict, 

and there is no bar with which to measure or defend against 

them. This also entirely fails to "give notice to persons 

of common intelligence and causes them to guess at its meaning 

and differ as to its application", Parmelee, at 241. This 

is shown in the statutes and caselaw proferred in the previous 

sections. 

Any statute such as an aggravating factor to a felony, 

which could elevate one's loss of liberty from a range of 

85 to 110 months, to 344 months in the instant case, must 

give fair warning of the proscribed conduct. It is unfairness 

of a constitutional magnitude to allow otherwise. That 

the confusion existed even to the court is proven in the 

statements related in section (a), RP 820. 

In spite of a long list of behaviors described in 

the ordinance, the U.S. Supreme Court declared it void for 

vagueness, in Papachristou v. City of Jacksonville, 405 

US 156, 31 L.Ed.2d 110, 115, 92 S.Ct. 839 (1972. See also 

US v. Hariss, 347 US 621, 98 L.Ed,_ 989, 996, 74 S.Ct. 808; 
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Thornhill v. Alabama, 310 US 88, 84 L.Ed. 1093, 60 S.ct. 736; 

Herndon v. Lowry, 301 US 242, 81 L.Ed.1066, 57 S.Ct. 732". 

The statute in question here reads only, "the defendant 

knew or should have known that the victim of the cu~ent 

offense was particularly vulnerable or incapable of resistance 

due to extreme youth, advanced age, disability, or ill health" 

as it may apply to any crime. 

One can easily see how a small child cannot physically 

resist an adult who commits an assault upon their person 

and would therefore be vulnerable. Also a pedestrian in 

a deliberate vehicular assault, state v. Nordby, 106 Wn.2d 

514, 518, 723 P.2d 1117 (1986)("completely defenseless" 

against an automobile as a pedestrian). 

But to prove a number of persons more vulnerable than 

the typical victim of theft by deception due to unspecific, 

varied, and vague allegations of illness or inability, that 

any number of people in society might suffer from, puts 

a defendant at a complete loss to be able to defend against. 

The Appellant has shown that the State's burden of 

proving the aggravating factor of particular vulnerability 

or being incapable cf resistance was reversed by the defense 

having to show the victim/witness incompetent to testify 

for the same reasons under existing laws, that of unsound 

mind c itf~ violation of the Due Process clause of the Fourteenth 

Amendment to the U.S. Constitution. 
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The appellant also has shown that the aggravating 

factor of abuse of a position of trust is a fact included 

in the statutory definition of vulnerable adult, and should 

therefore not be considered as an additional aggravating 

factor. 

The appellant further believes she has shown that 

the aggravating factor, RCW 9.94A.535(2)(b) is unconstitutionally 

vague. 

Finally, she also submits that the finding of guilt 

under the aggravating factor of particular vulnerability 

is precluded by the finding that the victims were competent 

to testify. 

24 



e. The foregoing issues prejudiced the appellant. 

The State had the burden of proving the elements of 

the aggravating factor beyond a reasonable doubt, In re 

Winship, 397 US 358, 99 S.ct. 1068, 25 L.Ed2d 368 (1970) 

(due process clause protected an accused in a criminal 

prosecution against conviction except upon proof beyond 

a reasonable doubt). 

There is no standard or requirement to meet to prove 

the elements of the aggravating factor, those being "particularly 

vulnerable" or "incapable of resistance", due to "advanced 

age, disability, or ill health", that ~eet the standard 

of proof beyond a reasonable doubt. 

The Court's own statements acknmv-ledge both the lack 

of standard and the vagueness of the evidence expected in 

order to fulfill the elements of the aggravating factor, 

"the state does have the burden to 

establish ... also that they were particularly 

vulnerable to some extent because of the mental 

conditions. 

I think that can be accomplished by 

-- if they are not competent, that potentially 

can be accomplished by the use of other testimony, 

other family members, et cetera." RP 71 

No one was proven incompetent beyond a reasonable 

doubt. 
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This shows that without establishing the person to 

be incompetent as a matter o~ law the court is allowing 

the state to offer to the unknowing jury as law any showing 

that the alleged victims were vulnerable to "some" (any) 

extent. 

The, "Defendant is entitled to a correct statement 

of the law and should not have to convince the jury what 

the law is. state v. Acosta, 101 Wn.2d 612, 621-22, 683 

P.2d 1069 (1984)", State v. Thomas, 109 Wn.2d 222, 228, 

743 P.2d 816 (1987). 

Defense counsel stated many times that the competency 

or incompetency would, "drastically" affect the defense 

to the charges, RP 4 - 6, 8, 10 - 14, etc. Counsel further 

stated the difficulties presented by the competency issue 

in virtually every area of the trial, see Motion to Appoint 

Expert Testimony, Declaration in Support of Motion to Appoint 

Expert to Evaluate Competeo~y,Defendant's Motions in Limine 

and Trial Brief, Motion to Sever Counts. These were all 

areas essential to a fair trial, and were affected. 

The defense's hands were further tied by having to 

prove by unsoundness of mind that the witnesses were incompetent 

to testify by the standards in the DSM-IV and caselaw. 

The state should have been required to prove unsoundness 

of mind by the same or higher standard in law, to show that 

the victims were more vulnerable than the typical victim 

of theft by deception, due to the specific allegation of dementia. 
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Defense counsel proferred authority regarding this 

from the DSM-IV. See RP 05/07/08 6-9, 14-15, 07/18/08 

4-8, 11-12, 14-16, 20,10/13/08 42-44, 72-74, which ended 

with the horrifying threat of "waiving" the aggravating 

factor by coercion, "if we are doing it because of the court's 

ruling, then I am not sure it is vOluntary. This is a really 

complex issue." RP 74. 

The level of unsoundness of mind for criminal cases 

can be established by the DSM-IV, and is an accepted authority 

by the courts, State v. Greene, 92 Wn.App. 80, 960 P.2d 

980 (1998). While Greene discussed the unsoundness of the 

defendant's mind, it thoroughly discusses the merits of 

the DSM-IV, and the standard of proof for a criminal case. 

This supports the contention that the aggravating factor 

has not been proven in the case before the bar. 

The DSM-IV is the standardized authority used by virtually 

every treatment provider and insurance company for diagnosis, 

treatment and coverage of mental illnesses, alcoholism, 

drug use, and many other disorders and diseases. A diagnosis 

under the various Axes of this table would have shown a 

level of debility by an authority accepted by the courts 

and would have shown whether or not it was of a level that 

met this burden. Not reaching that level or burden as a 

matter of law, denied the appellant a fair trial. 
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Invoking the right and privelege of challenging the 

competency of the victim/witnesses, under the same standards 

of unsound mind and diagnoses listed in the same common 

authority and caselaw, is a reversal of the burden of proof 

and is prejudical, Smith v. Smith, 454 F.2d 572 (1971); 

US v. Alston, 551 F.2d 315 (1978), 

"The fundamental principle that 8erious doubts 
as to whether a defendant was prejudiced by trial 
defects should be resolved in the defendant's favor 
compels reversal here", Alston, 551 F.2d at 320, 321. 

Without having to meet a standard and prove the aggravating 

factor beyond a reasonable doubt, the presentation of allegations 

regarding the victim's illnesses or transitory psychiatric 

or memory issues, it is prejudicial, as it only served to 

enflame the p-assions or sympathy of the jury, Berger v. US, 

295 US 78, 55 S.Ot. 629, 79 L.Ed.1314 (1935); CNMI v. Mendiola, 

976 F.2d 475, 486 (9th Oir. 1992). 

Without the coercive effect of the burden shifting, 

had the defense been able to successfully challenge the 

competency of the victim/witnesses, the state would have 

been markedly limited in the evidence or testimony it would 

have been able to present, which could clearly have changed 

the outcome. This is further supported by the fact that 

even the affidavit of probable cause states ~or every allegation 

facts which support the defendant's continued assertions 

that the money was given or loaned willingly to her ,. __ . 

see Appendix III. 
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The Declaration for Determination of Probable Cause 

states for each count that the money was in fact given to 

her, "giving her cash", "with the promise of having it paid 

back at a higher amount". Marie Adams' testimony bears 

out that she was a savvy business woman and thought she 

would make a quick $2,000.00 profit from a short-term loan. 

Ms. Adams bragged about her business accumen, RP 253 

"I have a brilliant mind", "I was in real estate all my 

life", "Speculation, LA properties", "I had a lot of private 

lenders in my day when I was permitting up in real estate" 

RP 199. "So I thought, well, you know, I am used to paying 

bonuses myself through the years to get money when I was 

needing money to buy another piece of real estate with it 

or whatever, you know, called permitting up in the real 

estate. So this was perfectly normal talk to me because 

you do give money. When you borrow money, you pay a bonus", 

"All through the years I was working" RP 200. 

Likewise, regarding counts II and III, the Declaration 

states that, "the check appeared to be signed by the victim". 

'I'his was also supported by testimony. Also for count IV 

it satates, "the victim withdrew $7500", and that, "the 

victim walked out of the bank and handed the money to the 

defendant". Again in counts V and VI we see, "so he could 

withdraw $5500 which he gave to the suspect". This is repeated 

for counts VII and VIII, "the suspect was ultimately given 

all of this money", "gave the money to the suspect". App. III. 
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The appellant submits that each of the errors shown 

has prejudiced her, and that the cumulative effect of those 

errors overwhelmingly served to deprive her of a fair trial 

under the consitutional rights guaranteed under the due 

process clause and caselaw proferred. and asks this Court 

for relief according to the errors alleged. 
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Additional Ground Three: The Appellant's exceptional 

sentence was imposed in violation of the Legislature's 

Proportionality Policy, constitutes great disparity, and 

is "clearly excessive". 

a. The trial court's reasons are not supported 
by the record. 

As stated in counsel's opening brief, assigments of 

error numbers 5 and 6, which the appellant incorporates 

by reference, age alone is not evidence of being particularly 

vulnerable or incapable of resistance, RCW 11.88.010(1)(c); 

In re Nelson, supra. 

For the reasons stated in the preceding issues, and 

those following, the appellant submits that the record shows 

that the imposition of an exceptional sentence was not borne 

0ut by the record. 

RCW 9.94A.535 - Departures from the guidelines, states, 

"The court may impose a sentence outside the 
standard sen~ence range for an offense if it finds, 
considering the purpose of this chapter, that there 
are substantial and compelling reasons justifying 
an exceptional sentence." 

The court cannot use, other than criminal history, 

any fact not found by a jury beyond a reasonable doubt, 

Apprendi v. New Jersey, 530 us 466, 120 S.Ct. 2348, 147 

L.Ed.2d 556 (2000). Our state requires notice of the crime 

charged and every element of it in the information, state 

v. Recuenco, (Recuenco III) 163 Wn.2d 428, 434, 180 P.3d 

1276 (2008). 
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The allegations charged in the case before the bar 

were, as it regards the exceptional sentence, the aggravating 

factor of particular vulnerability for all eight counts, 

and abuse of a position of trust for counts II and III. 

At no point in the records does the evidence presented 

reach proof of unsoundness of mind, or incapacity under 

the law as it regards Rew 11.88, state v. Simms, 95 Wn.App. 

910, 913, 977 P.2d 647 (1999); State v. Greene, 92 Wn.App. 

80, 960 P.2d 980 (1998). 

Rew 34.020(13) defines "Vulnerable adult", as 

"(a) Sixty years of age or older who has the functional, 
mental, or physical inability to care for himself 
or herself; or 
(b) Found incapaci tatedu6der<chapter 11. 88RCW;or 
(c) Who has a developmental disability as defined 
under Rew 71A.10.020; or 
(d) Admitted to any fa-cHi ty; or 
(e) Receiving services from home health, hospice, 
or home case agencies licensed or required to be licensed 
under chapter 70.127 Rew; or 
(f) Receiving services from an individual provider." 

Likewise, Rew 74.34.020(7) provides, 

""In:lividual provider" means a per'son under contract 
with the departiment to provide services in the home 
under chapter 74.09. or 74.39. Rew." 

If the Court would please examine the testimony of 

the alleged victims as we 11 as Ms. Seitz's niece, the Court 

will see that no alleged vicitm fit any of the criteria 

in Rew 74.34.020(13) except age, no evidence or proof was 

offered or admi~ted that rose to the level of RCW 11.88, 

Ms. Phillips is not an "individual provider" as a matter 

of law, or even an employee, and no. other criteria apply. 
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No proof of the criteria of vulnerable adult was offered 

or admitted into the record, much less a showing of, "more 

vulnerable to the commission of the crime than the typical 

victim of Theft by deception. 

The only possible exception was Ms. Seitz, who was 

purportedly incompetent to testify, and purportedly under 

care, but no evidence was offered or entered into the record 

other than hearsay testimony as proof beyond a reasonable 

doubt, State v. Chadderton, 119 Wn.2d 390, 832 P.2d 481 

(1991) (record was inadequate to determine whether such aggravating 

circumstances were sufficiently substantial and compelling 

to warrant an exceptional sentence in this case"). 

The exceptional sentence should not be based on facts 

not charged, proven or stipulated to, Pers. Restraint of Beito, 

267 Wn.2d 497 (2009); Recuenco III, 163 Wn.2d 428, 180 P.3d 

1276 (2008). 

None of the alleged victims had ever been ruled 

incpacitated or had a guardian appointed to them, or had 

a court determine that, "the individual is at significant 

risk of financial harm based upon a demonstrated inability 

to adequately manage property or financial affairs", as 

defined in RCW 11.88.010(1)(b). Each of the persons had 

control over their own financial affairs. 

Without such proof, the trial court's reasons are 

not supported by the record that they were more vulnerable 

to the crime, and being in a position of trust is included 

in the definition of vulnerable adult, see ground two (c). 
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b. The stated reasons therefore do not justify 
an exceptional sentence as a matter of law. 

Having not.provenaT1yparticularvulnerability of 

constitutionally sufficient level, none having been found 

to be vulnerable adults or incmpetent under the statutes 

cited, and having been found competent to testify, the court's 

reasons therefore do not justify an exceptional sentence 

as a matter of law. 

The legal adequacy of an aggravating factor is reviewed 

by a 2-part analysis, State v. Grewe, 117 Wn.2d 211, 215-16, 

813 P.2d 1238 (1991). 

For the first part of the necessary analysis, we must 

see that since there is no statutory age that declares any 

or every person particularly vulnerable or incapable of 

resistance, and there was no evidence presented other than 

age, no court ruling stating that they were vulnerable adults 

according to statute, or guardianship appointed due to such 

vulnerability, we must conclude that there is no factor 

that the Legislature had not already considered when establishing 

the standard range. Such consideration is not allowed, 

Cunningham v. California, 549 US 270, 127 S.Ct. 856, 166 

L.Ed.2d 856, 869 (2007). 

For the second part of the analysis, the asserted 

aggravating factor must be sufficiently substantial and 

compelling to distinguish the crime in question from others 

in the same category, State v. Grewe, 117 Wn.2d at 215-16. 
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In Grewe, the Court lists several cases. The first 

is State v. Dunaway, 109 Wn.2d 207, 743 P.2d 1237 (1987). 

They held that, to ocnstitute justification, the sophisitication 

must be "'of a kind not ususally associated With the commission 

of the offense [s] in question. "' (internal citations omitted). 

Having eliminated two of the three stated aggravating 

factors, the Court remanded Green's case stating, "we conclude 

that remand is appropirate in the instant case in light 

of' the great disparity, some 20 years, between the sentence 

iDposed and the midpoint of' the standard range. This difference 

is simply too great for this court to assume that the trial 

judge would still impose the same sentence if he were to 

consider only the single justifiable reason." 

Having already established the burden that rrust be 

met in order to determine that any person is at significant 

risk of financial harm in order to put even the minimum 

amount of restriction upon that person, and there being 

nothing in the record reaching that level, there is nothing 

"of a kind not usus ally associated with the commission of 

the offense[s] in question", or "substantial and compelling 

to distinguish the crime in question from others in the 

same category", in that age alone is not a statutory element. 

The persons were not shown, as a matter of law, to be, "more 

vulnerable to the commission of the crime than the typical 

victim", therefore the charges must be viewed as the legislature 

considered when computing the standard range. 
35 



c. The trial court abused its discretion bl 
imposinl3 a sentence that was "clearlyexcesdve". 

"The SRA does not define the term "clearly excessive" 

nor othert.vise expli ci~ly indicate the standard of review 

to be used in determ:tning if a particular sentence 1s 

"clearly excessive". However, three important sources -

the language of the SRA itself, the express recommendations 

of the Sentencing Guidelines Commission, and the Washington 

courts' previous interpretation of identical language in 

the juvenile court's decision regarding length of an 

exceptional sentence should not be reversed as "clearly 

excessi ve" absent an abuse of di scretion. lie hereby 

adopt that standard of review", State v. Oxborrow, 106 

'in.2d 525, 529-30, 723 P. 2d 1123 (1986). 

Oxborrow had been sentenced to consecutive sentences 

of 10 years for first degree theft, and 5 years for violation 

of a cease and desist order in connection vii th the sale 

of securities, in ~vhich he had defrauded between 900 and 

1,200 investors of 58 million dollars. The standard range 

for each count of theft was 0 - 90 days, and the court found 

that the exceptional sentences were justified as Oxborrow's 

crime, "fulfill all of the listed criteria for a "major 

economic offense", Oxborro'W, at 533. 
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We also ask the Court to please see the report of 

the largest case of credit and debit card data theft ever 

in the United States, attached as Appendix V. 

It is reported that Albert Gonzalez, who allegedly 

broke his own record, by trying to steal 130 Million credit 

card numbers, is facing federal charges, and if convicted, 

faces a 20 year sentence. 

When compared to the appellant's conviction for theft 

of $36.919.10, from five people, and sentence of 344 months, 

(28.66 years) in prison, abuse of discretion is manifest. 

One can hardly deny that such a sentence is "clearly 

excessive" under any standard, State v. Dunaway, 109 Wn.2d 

207, 743 P.2d 1237 (1987) (20 year increase in sentence 

for first degree rQbbery and attempted first degree murder 

for one aggravating factor remanded due to "great disparity"); 

state v. Nordby, 106 Wn.2d 514, 723 P.2d 1117 (1986) (16 

month sentence for deliberate vehicular assault of a 15 

year old pedestrian resulting in two severely broken legs, 

a broken arm and a several-day long coma was warranted); 

State v. Dunavan, 57 Wn.App. 332, 788 P.2d 576 (1990) 

(39 month sentence for vehicular homicide hit-and-run vacated 

not justified). 

The standard range is sufficient, as considered if 

the correct offender score were used in light of a same 

criminal conduct analysis. 
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There would still be a score or six points, ror a 

range or 17 - 22 months each, and rive counts running 

consecutively due to separate victims, ror a total or 85 

- 110 months. The statutory maximum ror this orrense is 

60 months, ROW 9A.20.02(c) The sentence imposed was over 

13 times the high end or the standard range, and over rive 

times the statutory maximum. 

The appellant asks the Court to also consider that 

under Washington Laws, 1981, Ch 137 § 12(4), rirst degree 

murder is to incur a sentence or not less than 20 years, 

assault in the rirst degree where the orrender used rorce 

or means likely to result in death or intended __ to kill 

the victim, not less than rive years, and rape in the rirst 

degree, not less than three years. The appellant was sentenced 

to more than all or these put together, ror a non-violent 

orrense. 

In the a~ove-named legislation, §1 states, 

The purpose or this chapter i.s to make the 
criminal justice system accountable to the public 
by developing a system rro the sentencing of felony 
orrenders w'hich structures, but does not elimjnate, 
discretiona-C"J decisions arrect:i.ng sentences, and to 
add a nerl chapter to Title 9 RCvl designed to: 

(1) Ensure that the punishment ror a criminal 
orrense is proportionate to the seriousness of the 
orrense and the of render's criminal history) 

(2) Promote respect for the lmv by provi.ding 
punishr.Jent which is just; 

(3) Be commensurate with the punishment imposed 
on others committing similar orfenses; 

(4) Protect the public; 
(5) Orfer the orrender an opportunity to improve 

him or herself; and 
(6) Hake fru~i31 use or the state's resources. 



The sentence in this case violates every goal of the 

legislation., It does not ensure the punishment is proportionate 

to the seriousness of the offense: it is a seriousness level 

II offense - which the legislature took. into account - theft 1 

- theft over the value of $1500 - but the appellant was 

given a sentence equal to a level XIII with 9 or more points 

to level XV with 7 points. 

It does not promote respect for the law by providing 

a punishment that is just; It is not commensurate with 

thepunishment imposed on others committing similar offenses 

- only 28.1% of theft 1 cases were sentenced to prison in 

the fiscal year 2008, and the average sentence was 26.0 

months. For 2009, 26.6% were prison sentences with an everage 

of 35.0 months. See Appendix IV; This does not protect 

the public any further; It effectively denies the offender 

an opportunity to improve herself; and, it is a flagrant 

misuse of the state's resources. 

Having shown that the court would accept "some" i.e., 

ANY evidence to support this exceptional sentence in violation 

of the appellant's constitutional rights, we submit that 

the court's reasons may have been supported instead by personal 

opinion. The court gave a recitation of a client he represented 

who suffered from dementia and Alzheimer's, who had been 

repeatedly raped by the person driving the bus to the day 

camp that she attended. The court admitted that this was 

a dilemma for him, RP 07/18/08 p.12-13. RP 902-905. 
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"Well, I guess the dilemma that I have is that 

I have had experience with folks with Alzheimer's. 

I represented a woman who was early onset dementia 

and significantly impaired by Alzheimer's, ••. he was 

also taking her to his house and raping her on a daily 

basis" 

This may have influenced the court, as his response 

to the defense motion for appointment of an expert to evaluate 

the victim/witnesses, Dr. Trowbridge specifically, who is 

qualified as an expert to determine. competency and is a 

lawyer, was, 

"I think having Trowbridge do an evaluation 

-doesn't answer the questions for me. I may disagree 

with his evaluation. I may disagree with his conclusion." 

This may very well have influenced the court's decision 

to impose this extraordinary sentence in the face of the 

presentation of less evidence than required for a civil 

case, the result of which shows a distinct lack of appearance 

of fairness. RP 902-905. 

Individually and collectively this shows that the 

trial court abused its discretion by imposing a sentence 

that was "clearly excessive". Together, these issues show 

that the reasons are not supported by the record, and therefore 

the stated reasons do not ·justify an exceptional sentence 

as a matter of law; and, this sentence is beyond others 

the Supreme Court found in great disparity, 
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is clearly excessive, and violates every aspect of the 

Legislature1s Proportionality Policy for a non-violent 

offense. 

We beg the Court t~ follow the holdings of the State 

Supreme Court in the proferred caselaw, and grant relief 

from this exceptional sentence for the reasons submitted. 
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Additional Ground Four: In supplement to counsel's assignments 

of error, the Appellant submits points and caselaw supporting 

counsel's argument regarding the state's failure to prove 

each element of the crime charged beyond a reasonable doubt 

in violation of the Appellant's ocnstitutional rights, and 

her restitution. 

In counsel's opening brief, pages 53 - 58, regarding 

insufficient eveidence, the Appellant wishes to add for 

the Court's consideration, In re Winship, 397 US 358, 90 

S.Ct. 1068, 25 L.Ed.2d 368 (1970) (Constitution prohibits 

conviction except upon proof beyond a reasonable doubt); 

Jackson v. Virginia, 443 US 307, 61 L.Ed.2d 560, 573, 99 

S.Ct. 2781 (1979) (cannot use a pyramiding of inferences; 

critical inquiry on review must be to determine whether 

record on review must be to determine whether record could 

reasonably support finding of guilt beyond a reasonable doubt); 

State v. Green, 94 Wn.2d 216, 616 P.2d 628 (1980); u.s. Const. 

Amend. XIV Due Process Clause. 

For the issue of restitution, the Appellant proffers 

the following caselaw and provisions. U.S. v. Martin, 195 

F.3d 961, 968 (7th,Cir.1999)(quoting US v. Rice, 38 F.3d 

1536 (9th Cir. 1994) it is critical to determine whether 

the judges finding that defendant caused loss can be sustained); 
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5. CONCLUSION 

The Appellant's Judgment and Sentence is invalid on 

its face. The court failed in its statutorily required 

duty to perform a same criminal conduct analysis, which 

resulted in a fundamental defect and a complete miscarriage 

of justice. The failure to correct this could result in 

a violation of the Appellant's Due Process rights under 

the U.S. Constitution, and she begs the Court for relief 

in correction of this error. 

The defense having to prove by a standard of "unsound 

mind" the burden of incompetency of. the victim/witnesses 

the very same allegations that the state was obligated to 

prove for a finding that the victim/witnesses were particularly 

vulnerable to the crime of theft 1, effectively reversed 

the burden of proof in violation of the Appellant's Due 

Process rights under the U.S. Constitution. 

The Appellant has further shown that the aggravating 

factor of abuse of a position of trust is is included in 

the statutory definition of vulnerable adult, and contends 

that therefore it is an included offense of particular vulnerability 

under the facts of this case. 

The Appellant respectully submits that individually 

and collectively, these errors prejudiced her, for the reasons 

given in the argument, and that relief is warranted for 

the rights violations alleged. 
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Finally, the Appellant believes that her exceptional 

sentence was imposed without support in the record, leaving 

the conclusion that the reasons given do not justify an 

exceptional sentence as a matter of law; that the sentence 

itself was clearly excessive can hardly be stressed adequately; 

that such an imposition in the face of the SRA itself, the 

express recommendations of the Sentencing Guidelines Commission, 

the sentences given for the same offense throughout the 

state, and the rulings of the State Supreme Court on like 

cases contrary to this one-show great disparity, violation of 

the Legislatures Proportionality Policy for a non-violent 

offense, and abuse of discretion. 

All persons have the right to the expectation of a 

fair sentence. The loss of liberty for the protracted period 

of 344 months shows the protected right lost by the violations 

herein. The caselaw and Constitutional provisions proffered 

show the standard that was denied the Appellant. Reversal 

is the remedy required for such a deprivation, and the 

Appellant begs the Court for succor and justice in that 

relief, and thanks the Court for its consideration. 

Respectfully Submitted, 

Kimberly Phillips 
Washington Corr. Cnete 
9601 Bujacioh Rd. NW 

4lig Harbor, WA 98332-8300 
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SUPERIOR COURT OF WASHINGTON FOR PlERCE CO 

STATE OF WASHINGTON. 

'Is. 

IC.IMBI!:RL Y ANN PHILLIPS 

SID: 13511983 
DOB: 2111/66 

Plaintiff. CAUSE NO. f11·1·053S3·2 DEC 08 2008 

JUDGMENT AND SEN'1'ENCE (FJS) 
[)(Prillal [] RCW 9.94A.112 Prison Conrsnement [ r Jail One yo ear (X' Lea 

Defendant.. [] First-Time Offender 
[ ] Special Sexual Offender' Sentencing Alternative 
r 1 Special Drug Offender Sentencing Alternative 
[ J Breaking The Cycle (BTC) 

[ I Clerk'. J\.ctlmt Required, pan 4.S 
(SDOSA),4. 7 and 4.8 (SSOSJ\.) 4.15..2, 5.3. 5.6 
md5.8 

L BEARING 

1.1 A sentencing hearingw8sheld and the defen~ the defendantlslawye-and the (deputy) ptOseaJling 
attarn:y were preICnt. 

n. FINDINGS 

TherebeiJ1s nOre88C11 why judgment Ibruld nIX be prmouncccl, the courtFlNDS: 

2.1 ClJRRENl' OFll'ENSE(S): The defendant was frund guilty at lOOtY08 
by ( ) plea [ X J jury-verdid [ ] bench trial of: 

COUNT CRIME 

I THEFT IN THE FIRST 
DEGREE 

n THElfT IN THE FIRST 
DEGREE 

JUDGMENT AND SENTENCE (JS) 
(Fe1cny) ('J1200J) Page 1 of 12 

RCW ENHANCEMENT DATE OF 
TYPE· CRIME 

9A.S6.0l0(1}(b) 3f30/C11 
AND 
9A.".030(1 )(8) 
AND 
t.94A.535(3){It) 

9A.56i.020(1)~) 6126100 
AND AND 
9A.56.Ol0(1 )(a) 
AND 

714100 

9,94A.535(3)(b ) 

O??4 -{S/I:} 1. 

lHCIDQrTlfO, 

·00154C1179 
07006738 

07254(1779 
00005738 

Office of I'nIIIccuuna Allor"ey 
930 'l\acoma A"en .... S. Room !146 
'nicoma. Wasblngton 911402-1171 
T~Iq>hoae: (153) 793-7400 
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m THEFr IN THE FIRST P.A.56.0l0(1)~) 612J51rn rn2S401.,9 

DEGREE .A:NO AND 01006738 
!lA:J6.030(1 )(a) .,/4/m 
AND 
9.!iI4A.535(3)Ib) 

IV THEFf IN THE FIRST JA.'6.010(1)(b) 9/181(11 f1IZS4a179 
DEGREE AND 

9A.56.030(1 )(.) 
07006'738 

AND 
9.94A.'3S(3)(b) 

V THEFT lNTlm FIRST 9}_56.0 10(1 )(b) 811010'1 072540719 
DEGREE AND AND 07006738 

9A'6.0JO(1)(a) 8/23/0'1 
AND 
!Ul4A.535(3)t.b) 

VI THEFl' lNTHE FIRST 9AS6.020(1)(b) 81231(11 07ZS4a179 
DEGREE AND 07006738 

9A.56.030(l)(a) 
AND 
9.94A:J3'D)(b) 

vn THEFT IN THE.FIRST !lA.".OlO(l)lb) 9/10107 072540779 
DEGREE AND 07006738 

9A'U30(1)(a) 
AND 
9.P4A.535(3)1b) 

vm THEFI' IN THE FIRST 9A56.0 20(1)QJ) 91101(11 0'1l540779 
DEGREE AND 0'1006'738 . 9A..56.030(1)(.) 

AND 
9. 94A.:J3'(3)(b} 

• (Ii') Firearm. (0) Other deadly weapon&, (V) VUCSA in a prUected zone. (VH.) Veh. Hcxn, See RCW 46.61.S20. 
(JP) Juvenile present, (8M) Semal Mctivatim, (SCF) Sexual Conduct with a Child fer a Fee. See RCW 
9.94A. '33(S). (lfthe aime il a drus offenJle, include the type of drus in the 8ec:ald column.) 

as charged in the ORIGINAL Infamatioo 

[ ] CIlll"COt. OffSl8C8 c:noompuaing the fIII[Ile aiminal oondud. and counting u one a-ime in dctamining 
the offender accre are (J{CW 9.94A.S89): 

[ J Other c:um:nt. (:QlvictiOl'llllillted unda- differmt. QlU8e mmoer8 ua in calculating the offendc:r ICXR 

are (lilt offense and cause number): 

2.2 CRIMINAL HISTORY (RCW 9.94.\.525): 

CRIME DATE OF SENTENCING DATE OF A.sti. TYPE 
SENTENCE COURT CRIME ADULT OF 

(County & Stale) JOV CRIME 
1 THEFT 2 S/13188 .P.IER.CE 1/26/88 ADULT NV -
2 BURGLARY 2 4114189 PlERCE 1'V7/88 ADULT NV 

fV 
3 THElIT25X 4114189 PIERCE 1217/88 ADULT NV -LA~j 
4 FORGERY 10116187 PIERCE 418100 ADULT NV .IA 14 

[ ] The court finds that the following prier ocmict.iool are one offeDIc fer purpOIe' of determining the 
offender SCU'e CRCW 9.94AS2S): 

JUDGMENT AND SENTENCE (J3) 
(FclCXl)') (J1lfIJI) PII8C 2 of 12 

0fIIre or Pruse.:ullllll Atlomey 
9.10 'I'IIcoma A"ORU. S. Room '" 
TaroIDllo Wasldn!lhlD 9&102·117, 
TdqJbnIIe: (2S3} 798-7. 
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2.3 SENI'ENCINODATA: 

COUNT OFFENDER SERIOUSNESS SfANDARD RANGE PLUS TOTAL STANDARD MAXIMUM 
NO. SCORE LiVE!. 6J.ut inc:lucIina; enbmc_~ ENHANCEMENTS RANGE TERM 

O-nclwlns eDhml:em~ 

I 8 n 33-43MOS NONE 33-43MOS lOYRS 
II 8 II 33-43M.OS NONE 33-43MOS lOYRS 
III 8 II 33-43MOS NONE 33-43MOS 10YRS 
IV 8 n 33-43MOS NONE 33-43MOS 10YR3 
V 8 n 33-43MOS NONE 33-43MOS lOYRS 
VI 8 n 33-43MOS NONE 33-43MOS 10YRS 
vn 8 II 33·43MOS NONE 33-43MOS 10YRS 
VIII 8 II 33-43MOS NONE 33-43MOS lOYRS 

24 tlIQ EXCEPIIONAL SENTENCE. Substantial and compelJingf'e88Q1l8 exist. whicnjwtify an 
exceptional sentence: 

25 

26 

3.1 

3.2 

[ 1 within [ ] below the standard ranse for Count(s) ____ _ 

P<{ abO'fe the standard range for Count(s) ____ _ 
{ I The defendant and state stipulate that juaice is bem. seried by impositioo of the eK~tiooal sentence 

abO'f e the s:andard range and the crurt fmlls the cxccpticnal sentence furthers and is ccnsiltmt with 
the i.nterata of justice and the purp Olea of the sentencing refc:nn ad;. 

P<I. Assravating facta's were [ )Ilipulatcd by the defendant. [ J found by the coort after the defendant 
waived jury trial, ~ found by jury by special interrogatay. 

Findings of fact and cmclusiall of law are attached in Appendix 2.4. K1 Jury' 8 B))ecial interrogatory is 
atl:.ached. The Prosecuting Attcrney J(J did [ ] did not recommend a similar sentEnce. 

ABILITY TO PA Y LEGAL FINANCIAL OBLIGATIONS. The coort. has ccosidC2"ed the total amount 
awins, the defa'ld' 8 past., present and future ability to pay le&al fmandaI oblisations, ihcluding the 
defendant's fmanaal resot.rces and the likelihood that the defendant' 8 Blatus will dlanSe. The court fmds 
that the defendant has the ability tr likely future ability to pay the legal firumcial oolisatims imposed 
herein. RCW 9.94A.7S3. . 

[ 1 The following extraa-dinary ciramatances exist that make rertitlltioo inappropriate (JtCW 9. 94A. , S3): 

[ ] The following extraa'dinary circumstances exist that. make payment of nonmandat«y legal financial 
obJigatiOO8 in apprq>riat.e: 

Fer violent offenses, most sencus offenses, or armed offenders recoomended sentencing ~enbJ or 
plea agreements are [ ] attached [ ] as follows: N/A 

1[[. JUDGMENt 

The defendant ill GUILTY of'the Counts and Charges Hated in Paragraph 2. 1. 

{ ] The court DISMISSES Counts ____ I J The defendant is foond NOT GUll..TY of counts 

JUDGMENT AND SENTENCE (JS) 
(Felooy) (7/2007) Page 3 of 12 

Office 01 1'r000eculin!l Attorney 
'30 'lDcoma A.enue S. Room '146 
Tocvmll, W ... hlnjllon 98402.2171 
Teleph.lne: (253) 7911-7400 
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IV. SENTENCE AND ORDER 

IT IS ORDERED; 

4,1 Defendant aball pay to the Clerk of this Court: O'iuc"Counl.yChtk.930 Tacoma Ave NllO. TKama WA 98402) 

J~COIJE 

KIN/RJN 

PCV 

DNA 

PUB 

FRC 

FCM 

S R-etibJtien to: 
(Name and Addre .. ·address may be withheld and provided ooofidentially to Cleric.'s Offioe). 
$ 500,00 Crime Vidim 8llsesmnent 

$ 10000 DNA Database Fee 

S 1000, O(:baurt-Appointed Attcrney Fees and Defmse Coats 

S 2.00.00 Criminal Filing Fee 

$ ____ Fine 

OTHER LEGAL FINANCIAL OBLlGA.TIONS (apecify below) 
S OtherCOGtsfor: ___________________ _ 

$ Othe-Costsfa-: ___________________ _ 

S IKDD.Q:2TOTAL 
)Q The above td.al does not include all ret..itutioo whim may be set by lattr order of the caJrt. An agreed 

restitutioo crder may be entered. RCW 9.94A 753. A restitutioo. hearing: 

~~:::.~ -Lg DC) I ~?J] De{lt I 
[ } RES'! II 0 lION. Orde' Attached 

[xl R.ea;ibJtiOCI ordered above mall be paidjointly and sevd11.l1y with: 

RJN 

NAME of ether defendant CAUSE NUMBER (Victim name) 

[ ] 111e Departrnmt. of CaTeCtiOOB (DOC) <r clerk oCthe court mall irrunetiiately il/SUe a Notice oCPayroll 
Deductioo. RCW 9.94A.1602, RCW 9.94A 760(8). 

[X] All payments shall be made in acccrdance with the policies of the clerk., ccmmencing immediately. 
unless the cwrt. spe:ifically sets forth the rate herein: Net less than S per month 
ocmmmcing . . RCW 9,94.760, If the court does not set the rate herein. the 
defEndant shall report to the clerk' 8 office within 1.4 hOW'S of the entry of the judgment and ser4ence to 
set up a payment plan. 

JUDGMENT AND SENTENCE (J8) 
(FeIQllY) (1/ZOO1) Page 4 of 1 Z 

Offi •• uf 1>roS«'utina Allorney 
930 Tu._ Annue S. Room 946 
'lPc:oItlll. Wa.o<blnjltoa 9Il402-:111 
Telephone:: (253) 798-7400 
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The defEndant shall report to the clEric of the coort or as directed by the clerk. oCthe cCll.ll't to prcNide 
(mandai and other inCmnatioo aD requc:at.ed. RCW 9.94A 76<X7)(b) 

[ ] COSTS OF INCARCERA.TION. In additioo to other-c~ imposed herein. the coort f1nda that the 
defendant has a- is likely to have the means to pay the costs of irtC8l'Cmlt.icn, and tru: defendant is 
crdered topsy /lUch costs at the statutay rate. RCW 10.01.160. 

COLLECTIo.N COSTS The defendant. shall pay the costs of services to collett unpaid legal financial 
obligatiooB p8' contract er statute. RCW 36.18.190. 9.94A 780 and 19.16.500. 

INTEREST The fmancial obligations imposed in this judgment &hall hear interest. fran the date of the 
judgrmnl Wlt.il payment in full, at the rate applicable to civil judgments. RCW 10.82. 090 

COSTS ON APPEAL An award of costs 00 appeal against the defendant may be added to the tctallegal 
fmancial obligatiCllS. RCW. 10.13.160 . 

ELECTRONIC MONITORING REIMBURSEMENT. the defendant is ordered to reimburse 
-=---=-_---:_-:-:-:-(name of elearooicmanitol"int agency) at ___________ --' 
ror the cat of pretrial eledrCl'lic mooitaing in the aIruUtt or $~ _____ --" 

[Xl DNA TESTING. The defendant shall have a bloodlbiolosica1 sample drawn fer purposes of DNA 
identification analysis and the defendant Bhall fully cooperate in the teaing. Tiu: appropriate agency. the 
coonty «" DOC, shall be responsible fot obtainill8 the lIample prier to the defendant'll release fran 
coofmanent. RCW 43.43.754. 

[ ] HIV TESTING. The Health Department er designee shall test and counsel the defmdant fer HIV 88 
IIOOn as pomble and the defendant mall futty ~ in the testing. RCW 70.24.340. 7\ 
NO CONTACT L' -fo.mi H~":> - h ~tfd b.eLDw ) 
The defendant shall not have contact. with \} (c.tJ (V6 01 (name, DOj8nC)Uding. but not 
limited to, persooal, verbal, telephonic, writtmer contact t:hrou8h a third party fer years (not to 
exceed the maximum Itatutay sentence). 
[ } Dcmeaic Violence No-Contact Order, Antiharassment No-Contact. Order, « Sexual Assault ProtectiCIO 
Order is filed with this Judgment. and S e:ntence. 

OTHER: 

BOND IS HEREBY EXONERATED 

CONFINEMENT OVER ONE YEAR. The defendant is sentenced as follows: 

(8) CONFINEMENT. RCW 9.94A589. Defendant is sentenced to the followina term of total 
calf'mcment in the cwtody of the Department. of CaTeCliQ1& (DOC); 

LJ ':J month. 00 Count .r. Lj 3 rn<lI1th8 00 Count 

Y '2> mooths on count.:IC '-13 months 00 Count 

JUDGMENT AND SENTENCE eJS) 
(Felony) (712rXJ1) Page 5 or 12 

Offi..., or Prosecullng Altorney 
938 Tacoma Av~ue S. Room '46 
'I'IIComa, WlISblnlllOll 98402.217. 
Telephone: (253) 798-7400 
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months 00 Count _y ........ 3~ moothB an Count ---;:t\t::I:!/U='-'--

mooths en Count ----
months 00 Count months an Count ----

Actual numb..- of .. _.o(tctaI conf"_ <rd.-.d Us, -;) Y 4 monih 5 
(Add mandata'y f1l'e8ml, deadly weapons, and sexual rnctivation enhancement time to run cCiflsecutive1y to 
ether coonta, sec Sedicc 2.3, Scmmcing Data. above). 

[ ] The confmement time on Coont(a) oontain(a) a mandatay minimum urm of _____ . 

ror .......... r ...... CONCURRENT SENTENCES. RCW 9.901A.589. All crontB shall be lICl"Yed 
).CalC:ua:&Qti~!!!rtIiept for the ptttim of those countB for which there is 8 lip ecial finding of a flN!8ml, «her 

deadly weapcc, .eltUW motivatioo, VUCSA in a pn:ted:ed zale, a- manufacture of methamphetamine with 
juvenile present as &et fa'th above at Sectioo 2.3, and exCEpt fer the following COWlts which ahall be served 

am~ve~:---~-r~--~~~~~~~-,~~nn~Jr,-~~~--~~~~~rtA 

The 8CI1t.ence ha-ein !hall nm amsecutive1y to aU fdroy sentences in d:.her cause numbers imposed pria'to 
the cunmiasim of the aime(s) being sentenced. The sentence herein shall nm CCt'la.rrently with felroy 
..mencell in dhcr cause rrumbCl"8 imposed after the canmiBSion of the aime(s) being smtenced except. fa-
the following cause numbers. RCW 9.94AS89: ___________________ _ 

Coofinement shall eommmce immediately unless ~ise set f<rth here: _____________ _ 

(C) The defendant shan receive a-edit for time served prior to sentencing if that confinement was solely 
under this cause number. RCW 9. 94A. 505. The time served dlall be canputed lJx the tail teE the 
aedit fer time lle!"Yed prier to semmong is specifi~ly set forth by the court: . j -fa J1.11 ~ . 

4.6. r 1 COMMUNlTY PLACEMENT (pre 7/1/00 offenses) is a-dered 88 followa: 

count _____ fOl" ___ m~ 

Crunt _____ fer ___ mooths; 

count _____ fa- ___ mooths; 

[ ) COMMUNrrY CUSTODY is crdered as follows: 

Cwn1 -----
count -----
Coont ------
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Cari f<r a range frcm: to -----
Cari £<r 8 range frem: to Matlw, ----- -----

fer 8 range frem: to -----

<r fa- the period of earned releue awarded punllant. to RCW 9.94A.728(1) and (2). whidteva- i.lonF, 
and standard mandat<ry conditiClnS are «dered [See RCW 9.94A 700 and. 7~ fa" camwnity placement 
offcnJelllll'hidl include moul violent offmsea, second desree 888llU1t. an;)' aime apinlt 8 penon with a 
deadly weapoo. findins and chapter 69.S0 01' 69.S2 RCW offense net senwnced under RCW 9.94A.660 
ammitted beCcn JUly 1,2000. See RCW 9. 94A 71S f<r ccmmunity cwtodyrange offensea, which 
include sex: offensea net aEllIm1:ed under RCW 9. 94A. 712 and violent. offenses commited 00 a" after July 
1,2000. Ccmmunity custody fonowa a term for a sex: offense·· RCW 9.94A. Use paragraph 4.7 to impose 
canmunity CUltody following wen ethic camp.] 

On or ancr July I, 2003, DOC shaJlsupavise the defmden1 if DOC classifies the defendant in the A <X"' B 
risk categories; crt DOC classifies the defEDdant in thee cr D ridt categories and at least ooe of the 
follow' 1 : 

n CW 9.94A.411 

While on ccmmunity placement a" ccrnmunity custody, the defendant shall: (1) report to and be available 
fer contact with the uaianed cmununity CXUed.iCXl8 offica- u d~ (2) wOOt at. DOC-approved 
education, employment. end/a" ccmmunity reIIl:i.bJticn (8erlice); (3) nctify DOC of any change in 
defendant' 8 addreas er employment; (4) not coollUlIle controlled aJbltancea except punRJant to lawfully 
iasued prescripti~ (5) nct unlawfully posse. controlled sublltanceswhile in ccmrnunity Qutody, (6) pay 
lUpavilJion fccI a8 dctc:rmined by DOC; (7) pa-form aff'umative acta neoeaary to ~tcr compliance with 
the «den of the court as required by DOC, and (8) fa" sex offenses, submit to e1ectrooic mCflitcrin& if 
impDllled by DOC. Theresiden.ce location and living ammgamllts are subject to the prier approval of DOC 
while in cxmmunity placement a" ccmmunity custody. Ccmmunity custody fa" sex offendet8 net 
sentenced under RCW 9.94A. 71 Z may be extended fer up to the IUtutay maximum term of the sentence. 
Violatioo of cunmunity a.utody imposed fer a Belt offense may remit. in additicml conf'mement. 

[ 1 The defendant. .... aU net comume any alccbol. 

( 1 Defendant mall have no ccntact. with:, ___________________ --.,; 

( } Defendant nil remain [ ] within [ ] QAaide of a specified geosrapbicaJ boundary, to wit: ___ _ 

( ) Defendant Iftall net reaide in a ccmmun.it)' prctectioo zone (within 880 reet of the facilities or ground. 
of 8 public cr private ad\ool). (R.CW 9.94A.030(8) 

[ I The defendant shall pfWticipatc in the following aime-re1at.ed treatment a' OCUOle1ing services: __ _ 

[ 1 The defendant. shall undqo an evaluaticn fer treatment. fa' I } daneltic violmce [ ] subltmoe abuse 
JUDGMENT AND SENTENCE (JS) onlre or Prosccullntl Attomry 
""'eJ ) f"J/'J1VY7\ P 7 or J 2 '30 1\&(0 .. 8 Avenue S. Room 946 
\"" ClOy I,".vv,~ age Thc:oml1, Wushhls:tcm9840l-1171 
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[ ] mental health [ ] angEr manasement Qfld fully cmlply with all recctnmended treatmEnt. 

[ 1 The defendant shall ccmply with the following aime-related prdUbitiOO8: _____ ~ __ _ 

Other conditimB may be imp osed by the co.rl cr DOC during ccmrnunity c:ust.ody I er ore lid; forth here: 

r ] Fer scm:nces imposed under RCW 9. 94A. 712, ether cmditiam, including eicdra1ic mcnita-ing. may 
Detn!pCliaeG ~ eemmuAity CI:JIk)dy byth€IfId«~ ~R.wiew:&an!, cr man 
emerp2C)1' by DOC. Emc:rsency conditions imposed by DOC mall n<t n:main in effect looser than 
#M!!!I en wc.rltin~ days. 

PROVIDED; That under no cir<:UllJJl:anoe. shall the tdal term of conrmement.pJuB the term of comnrunity 
ruti.cdy adllally senoed eJr.ceed the at.atllta'y maximum fa- each offense 

[ ] WORK :ETHIC CAMP. RCW 9. 94A.690. RCW 12. 09.410. The crurl: finds that. the defendant. is 
eligible and is likely to qualify fer work ethic camp and the courl. recanmends that the defmdant serve the 
sentence at. a wait ethic camp. Upon canpletim ofwaic. ethic camp, the defendant shall be released on 
canrrunity cuatody fer any rEmaining time of tcta1 caUmement, subject to the conditiOO8 below. Violatioo 
of the coruiiti(XUI of canmunity Q.Uitody may rellJtt in a ntum to tdal caU'mcmcrd. fer the balance of the 
defmdant'snmaining time of total calfmement. The cmditiUlB of canmunity autody are stated above in 
Sectim4.6. 

OFFLlMITS ORDER (known drug trafficker) RCW 10.66.020, The following areas are off limits to the 
defendant whileuntier the lllpcrvisim of the Cwnty Jail a- Department of Cmectiaur. _____ _ 

V. NOTICES AND SIGNATURES 

COLLATERAL ArrACK ON JUDGMENT. Any petition« motioo fer collatcnl attad<. on this 
Jildsment and Sentence, including but net limited to any personal restraint petiticn state habeas capus 
petitim, mctim to vacate judsment. mOCim to withdraw guilo/ plea. mOCioo fer new trial «mction to 
arret.judgment, must be filed within Me year of the final jwf8ment in this mattEr'. except as pt'OV'ided fer in 
RCW 1073.100 RCW 10 73.090. 

LENarH OFSOPERVISION. Fer an offense canmittedpria"toJuly t, 2.000, the defendant ihlll 
remain under the court's juriadictioo and the SlIpcni,sion of the: Department of Corrcctims fer a period up to 
10 years fran the date of a.ent.ence a- release fn:m confmemmt., whichever ialenger, to UllUt"epaymem. of 
aU legal tmancial obligatiOOB unless the court c:xlends the aiminal judgment an additimal 10 yeara. Fer an 
offense canmitted 00 cr aftEr July 1, 2000, the cruct shall rEtain jurisdictim CREr' the offend8', for the 
purpose or the offc:nds" B canp\iance with pa.vment of the lqJal financial obliptiam, until the cbligatiml i1l 

canpletely satisfied, N!8ardless of the statutay maximum fel'the aime. RCW 9.94A. 760 and RCW 
9.94A 50s. l1te clerk of the coort is authcrized to collect unpaid legal tmancial obligatims at any time the 
offender l"Em8ins under thejurisdittim of the court fer pmpOBeS or his erher lqr;al fmancial obli&atioos. 
RCW 9.94A 7&X,4) and RCW 9.94A 753(4). 

NOTICE OF INCOME-WlTBlIOLDING A.CTION. If the coort has not ordered an immediate nctice 
of payroll dcductioo in Section 4.1. you ~ nwfied that the Department of CaTed:ioofJ a- the clerk of the 
crurt may issue a nctice of pa}/TOlI deducticn without notice to yoo if you are mere than 30 days past due in 
matthly payments in an amount equal to cr ~ thm the amount payabJe fer one month. RCW 

JUDGMENT AND SENTENCE (JS) 
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9.94A. 7602. Other incame-withholdil\& aruM under-RCW 9.94A may betaken withwt furtheo nd.ice. 
RCW 9.94A 76J may be: taken witlwut further notice. RCW 9.94A. 7606. 

RES'lTI'UTION BEARING, ~~ ""-
b<1 Defendant. waivcs any right. to be present at any reltitutioo tumins (sign initials): ~ 
CRIMINAL ENJ'ORCEMENT AND CIVJL COLLECTION. Any violatilYl ofthia Judgment and 
Sentence is punilhable by up to 60 days of ooof'mcmcnt per violatioo. Per sectioo 2.5 of this dOQD1len1, 
If:Pl financial obliptions are colled.ible by civil means. RCW 9.94A. 634. 

FIREARMS. Y OIl ow .. ImmecHately IUlT8nderany contealed plltolliC8lll8 and you mal" nCJt own. 
use or p 011888 my ttre.nn unles. your riFt to do 10 II restored by • court rI racord. (The court clerit 
Eball faward a cq:IY of the defendant's driver's license. identicard, ex- CQl1parable iden1ificatioo to the 
Department of Licensing alms with the date of CClIlvictioo or canmitmcnt.) RCW 9.41.040, 9.41.04'. 

SEXAND.KIDNAPPINGOFFENDERREGISTRATION. RCW 9A44,130, 10.01.2.00. 

N/A 

5.8 r ] .ThecrurtrmdsthatCount __ is a felroy in the canmission of which a mClt<r vchicle was used. 
The clri of the court is diteded to immediately faward an Abstract of Ccurt Reca'd to the Department of 
Licmaing. which rmut revdte the defendant.' 1/ driver' 8lia:nae. RCW 46,20,2as. 

5.9 If the defendw is cr becanES subject to c(lJtt-OI"dEl"Ed mental health cr chmlics1 dEp6'ldmcy treatment, 
the defendant rrnJlt nctify DOC and the defendant's treatment infamation must be shared with DOC fer 
the duratioo of the defendant' 8 incarceratioo and superYisicn RCW 9.94A.S6l. 

JUDGMENT AND SENTENCE (m) 
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S.10 OTBER.: __________________________ _ 

DONE in Open Court and in the presence of the defendant this date:-'-''---=-_~_\_~ 

VOTINGRIGHTS STATEMENT: RCW 10.64.140. I acknowJedgetbatmyrigbtt.o9cte haabeen lost due to 
Celoqy c:omidima If'I am rqplic:r'ed to vote. I't\Y y cter regiatntim will be QUlccJ.led. My ri8ht to vote may be 
J'eIta'ed by: a) A certificate of discharge iaued by the aentencins ccurt, RCW 9. S'tA637; b) A cart crder issued 
by the sentencing court. rataing the rigbt., RCW 9.92. 066; c) A final crdCl" of discharge i lIIl.Ieci by the indeterminate 
sentence re9iew board, RCW 9.96.050; CI" d) A certificate of rest.crancn issued by the Boverner, RJ::W 9.96.020. 

v«q--lli.ri~Q7r:::~ 

Defendant'BsiF8bJred;><~ 

f=\L~~f'T 
\NOP:~\ \ 
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CERlll!lCA TE OF CLERK 

CAUSE NUMBER ofthia case: 07-1-OS3:S3-2. 

I, KEVIN STOCK Clert. of this Court, certify that the fcregoin8 i. a full, true and CCft'eCt copy of the Judpent and 
Sentence in the above-entitled .ttial now on r~crd in this office. 

wrrNESS my hand and seal of the said Supcricr Coort affsxed thie date: ____ ------

Clerk of said Ccunty and Stale. by; ________________ t Deputy Clerk 
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IDENTIFICATION OFDEFEND.A..NT 

SID No. 13511983 Date of Birth 2111166 
(If no SID take rmgerprint. card for State Petrol) 

FBI No. S7346HAI 

PeN No. um=NOWN 

Alias name, SSN. DOB: 

Race: 
[ ] AsianlPacific ( ] 

Islander 

[ } Native American [ ] 

FINCt.ERPRINTS 

RightTIwmb 

Blackl Afri can
American 

Other: : 

Local ID No. UNKNOWN 

Other 

EthnIcIty: Sex: 
{ XJ Caucasian { ] Hispanic [ ] Male 

[ Xl Nat- ( X) Fmmle 
Hispanic 

t'i~~ $-::; "'i' 
~ "I~ .. ~., ~. 

~. 
I attest that I saw the same defendant who appeared in court 00 this do~ affix his cr hEr' fingerprints J~ 
~Ih""'" CI.noflh'C_.Depd.YCI~~~ Dat..t: Iii! ·'5·0~ 
DEFENDANT'S SIGNATURE; -~1<.":-1~~~-~~~Q,....L.-J,jI---..:l~=_:::;"-'~ __ ~A~~':""'=~-_----
D~ANT'SADDRESS: ___________________________________________ _ 

JUDGMENT AND SENTENCE (.13) 
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om~. or Pro5a:ullllll Altornry 
930 TDComll Avcnlle S. Room 946 
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY 

STATE OF WASHINGTON, 

vs. 

KIMBERLY ANN PHllLIPS, 

DOB: 2/1111966 
PCN#: 

Plaintiff, CAUSE NO. 07-1-05353-2 

INFORMATION 

Defendant. 
SEX:FEMALE 
SID#: 13571983 

COUNT I 

RACE: WlllTE 
DOL#: WA PHILLKA346CJ 

E-FILED 
IN COUNTY CLERK'S OFFICE 

PIERCE COUNTY. WASHINGTON 

October 17 2007 8:30 AM 

KEVIN STOCK 
COUNTY CLERK 

I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the 

authority of the State of Washington, do accuse KIMBERL Y ANN PHILLIPS of the crime of THEFT IN 

THE FIRST DEGREE, committed as follows: 

That KIMBERLY ANN PHILLIPS, in the State of Washington, on or about the 30th day of 

March, 2007, did unlawfully and feloniously obtain control over property and/or services other than a 

firearm or a motor vehicle, belonging to another, of a value exceeding $1,500, by color or aid of 

deception with intent to deprive said owner of such property and/or services, contrary to RCW 

9A.56.020(1)(b) and 9A.56.030(1)(a), and the crime was aggravated by the following circumstance: 

pursuant to RCW 9.94A.535(3)(b), the defendant knew or should have known that the victim of the 

current offense was particularly vulnerable or incapable of resistance, and against the peace and dignity of 

the State of Washington. 

COUNT II 

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the 

authority of the State of Washington, do accuse KIMBERLY ANN PHILLIPS of the crime of THEFT IN 

THE FIRST DEGREE, a crime of the same or similar character, and/or a crime based on the same 

conduct or on a series of acts connected together or constituting parts of a single scheme or plan, and/or 

INFORMA TION- 1 
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so closely connected in respect to time, place and occasion that it would be difficult to separate proof of 

one charge from proof of the others, committed as follows: 

That KIMBERLY ANN PHILLIPS, in the State of Washington, during the period between the 

26th day of June, 2007 and the 4th day of July, 2007, did unlawfully and feloniously obtain control over 

property and/or services other than a firearm or a motor vehicle, belonging to another, of a value. 

exceeding $1 ,SOO, by color or aid of deception with intent to deprive said owner of such property and/or 

services, contrary to RCW 9A.S6.020(1)(b) and 9A.S6.030(1)(a), and the crime was aggravated by the 

following circumstances: pursuant to RCW 9.94A.S3S(3)(n), the defendant used his or her position of 

trust, confidence, or fiduciary responsibility to facilitate the commission of the current offense, and/or 

pursuant to RCW 9.94A.S3S(3)(b), the defendant knew or should have known that the victim of the 

current offense was particularly vulnerable or incapable of resistance, and against the peace and dignity of 

the State of Washington. 

COUNT III 

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the 

authority of the State of Washington, do accuse KIMBERL Y ANN PHILLIPS of the crime of THEFT IN 

THE FIRST DEGREE, a crime of the same or similar character, and/or a crime based on the same 

conduct or on a series of acts connected together or constituting parts of a single scheme or plan, and/or 

so closely connected in respect to time, place and occasion that it would be difficult to separate proof of 

one charge from proof of the others, committed as follows: 

That KIMBERL Y ANN PHILLIPS, in the State of Washington, during the period between the 

26th day of June, 2007 and the 4th day of July, 2007, did unlawfully and feloniously obtain control over 

property and/or services other than a firearm or a motor vehicle, belonging to another, of a value 

exceeding $1,SOO, by color or aid of deception with intent to deprive said owner of such property and/or 

services, contrary to RCW 9A.S6.020(1)(b) and 9A.S6.030(1)(a), and the crime was aggravated by the 

following circumstances: pursuant to RCW 9.94A.S3S(3)(b), the defendant knew or should have known 

that the victim of the current offense was particularly vulnerable or incapable of resistance, and/or 

pursuant to RCW 9.94A.S3S(3)(n), the defendant used his or her position of trust, confidence, or fiduciary 

responsibility to facilitate the commission of the current offense, and a,gainst the peace and dignity of the 

State of Washington. 

COUNT IV 

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the 

authority of the State of Washington, do accuse KIMBERLY ANN PHILLIPS of the crime of THEFT IN 

THE FIRST DEGREE, a crime of the same or similar character, and/or a crime based on the same 

conduct or on a series of acts connected together or constituting parts of a single scheme or plan, and/or 

INFORMA TION- 2 
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so closely connected in respect to time, place and occasion that it would be difficult to separate proof of 

one charge from proof of the others, committed as follows: 

That KIMBERLY ANN PHILLIPS, in the State of Washington, on or about the 18th day of 

September, 2007, did unlawfully and feloniously obtain control over property and/or services other than a 

firearm or a motor vehicle, belonging to another, of a value exceeding $1,500, by color or aid of 

deception with intent to deprive said owner of such property and/or services, contrary to RCW 

9A.56.020( l)(b) and 9A.56.030( 1 )(a), and the crime was aggravated by the tolJowmg Clfcumstance: 

pursuant to RCW 9.94A.535(3)(b), the defendant knew or should have known that the victim ofthe 

current offense was particularly vulnerable or incapable of resistance, and against the peace and dignity of 

the State of Washington. 

COUNT V 

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the 

authority ofthe State of Washington, do accuse KIMBERLY ANN PHILLIPS of the crime of THEFT IN 

THE FIRST DEGREE, a crime of the same or similar character, and/or a crime based on the same 

conduct or on a series of acts connected together or constituting parts of a single scheme or plan, and/or 

so closely connected in respect to time, place and occasion that it would be difficult to separate proof of 

one charge from proof of the others, committed as follows: 

That KIMBERLY ANN PHILLIPS, in the State of Washington, during the period between the 

10th day of August, 2007 and the 23rd day of August, 2007, did unlawfully and feloniously obtain control 

over property and/or services other than a firearm or a motor vehicle, belonging to another, of a value 

exceeding $1,500, by color or aid of deception with intent to deprive said owner of such property and/or 

services, contrary to RCW 9A.56.020(l)(b) and 9A.56.030(l)(a), and the crime was aggravated by the 

following circumstance: pursuant to RCW 9.94A.535(3)(b), the defendant knew or should have known 

that the victim of the current offense was particularly vulnerable or incapable of resistance, and against 

the peace and dignity of the State of Washington. 

COUNT VI 

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the 

authority of the State of Washington, do accuse KIMBERLY ANN PHILLIPS of the crime of THEFT IN 

THE FIRST DEGREE, a crime of the same or similar character, and/or a crime based on the same 

conduct or on a series of acts connected together or constituting parts of a single scheme or plan, and/or 

so closely connected in respect to time, place and occasion that it would be difficult to separate proof of 

one charge from proof of the others, committed as follows: 

That KIMBERLY ANN PHILLIPS, in the State of Washington, on or about the 23rd day of 

August, 2007, did unlawfully and feloniously obtain control over property and/or services other than a 

firearm or a motor vehicle, belonging to another, of a vqlue exceeding $1,500, by color or aid of 

INFORMATION- 3 
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deception with intent to deprive said owner of such property and/or services, contrary to RCW 

9A.S6.020(1)(b) and 9A.S6.030(1)(a), and the crime was aggravated by the following circumstance: 

pursuant to RCW 9.94A.S3S(3)(b), the defendant knew or should have known that the victim of the 

current offense was particularly vulnerable or incapable of resistance, and against the peace and dignity of 

the State of Washington. 

COUNT VII 

And 1, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the 

authority of the State of Washington, do accuse KIMBERL Y ANN PHILLIPS of the crime of THEFT IN 

THE FIRST DEGREE, a crime of the same or similar character, and/or a crime based on the same 

conduct or on a series of acts connected together or constituting parts of a single scheme or plan, and/or 

so closely connected in respect to time, place and occasion that it would be difficult to separate proof of 

one charge from proof of the others, committed as follows: 

That KIMBERLY ANN PHILLIPS, in the State of Washington, on or about the 10th day of 

September, 2007, did unlawfully and feloniously obtain control over property and/or services other than a 

firearm or a motor vehicle, belonging to another, of a value exceeding $1 ,SOO, by color or aid of 

deception with intent to deprive said owner of such property and/or services, contrary to RCW 

9A.S6.020(1)(b) and 9A.S6.030(1)(a), and the crime was aggravated by the following circumstance: 

pursuant to RCW 9.94A.S3S(3)(b), the defendant knew or should have known that the victim of the 

current offense was particularly vulnerable or incapable of resistance, and against the peace and dignity of 

the State of Washington. 

COUNTvrn 

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the 

authority of the State of Washington, do accuse KIMBERLY ANN PHILLIPS of the crime of THEFT IN 

THE FIRST DEGREE, a crime of the same or similar character, and/or a crime based on the same 

conduct or on a series of acts connected together or constituting parts of a single scheme or plan, and/or 

so closely connected in respect to time, place and occasion that it would be difficult to separate proof of 

one charge from proof of the others, committed as follows: 

That KIMBERLY ANN PHILLIPS, in the State of Washington, on or about the 10th day of 

September, 2007, did unlawfully and feloniously obtain control over property and/or services other than a 

firearm or a motor vehicle, belonging to another, of a value exceeding $I,SOO, by color or aid of 

deception with intent to deprive said owner of such property and/or services, contrary to RCW 

9A.S6.020(l)(b) and 9A.S6.030(1)(a), and the crime was aggravated by the following circumstance: 

pursuant to RCW 9.94A.S3S(3)(b), the defendant knew or should have known that the victim of the 

current offense was particularly vulnerable or incapable of resistance, and against the peace and dignity of 

the State of Washington. 

INFORMATION- 4 



DATED this 17th day of October, 2007. 

TACOMA POLICE DEPARTMENT 
WA02703 

lkw 

INFORMA TION- 5 

GERALD A. HORNE 
Pierce County Prosecuting Attorney 

By: lsi LISA WAGNER 
LISA WAGNER 
Deputy Prosecuting Attorney 
WSB#: 16718 

07-1-05353-2 
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY 

STATE OF WASHINGTON, 

vs. 

KIMBERLY ANN PHILLIPS, 

Plaintiff, 

Defendant. 

CAUSE NO. 07-1-05353-2 

DECLARATION FOR DETERMINATION OF 
PROBABLE CAUSE 

LISA WAGNER, declares under penalty of perjury: 

That I am a deputy prosecuting attorney for Pierce County and I am familiar with the police 
report and/or investigation conducted by the Tacoma Police Department, University Place Police 
Department, Fife Police Department and Puyallup Police Department, incident numbers, 07003709, 
072360343,070910369,07006738,072540779; 

That the police report and/or investigation provided me the following information; 

That in Pierce County, Washington, on or about the 30th day March, 2007 to the 18th day of 
September, 2007, the defendant, KIMBERLY ANN PIDLLIPS, did commit eight counts of Theft in the 
First Degree. 

Detectives for that Tacoma Police Department, Pierce County Sheriffs Department, Fife Police 
Department and Puyallup Police Department were all working separate cases where elderly victims were 
each scammed out of thousands of dollars by a white female suspect. The suspect in each case was later 
identified as defendant Phillips via video surveillance photos and photo montages. The detective 
investigating the cases for the Tacoma Police Department was advised by another TPD detective that the 
suspect in the video surveillance photos for the TPD cases was defendant Phillips, who had been arrested 
in the late 80's for a series of similar crimes. The detective ran the defendant's criminal history and 
confirmed that she had been arrested for victimizing elderly victims on numerous occasions dating back 
to the late 1980's. Following is a list of the 5 separate cases (2 with TPD) that the four agencies worked 
on regarding the thefts by defendant Phillips: 

1) PCSD (Count I): Victim Marie Adams, 82 years old, contacted the PCSD and reported that 
she had been tricked into giving her cash to a white female suspect with the promise of having it paid 
back at a higher amount. The second report prepared by the detective clarifies some of the information 
provided by the responding officer in the initial report. Because of the confusion between the two reports, 
the following information is taken from the victim's handwritten statement: Adams is wheelchair bound 
and had been trying to locate a live-in caretaker. She reported that the suspect, defendant Phillips, came to 
her house on 3/3/0/07 to talk about the job. The defendant identified herself as "Lisa". Adams stated that 
the defendant immediately began calling her "Mom" and told the victim that she had a $67,000 check to 
pick up in Fife that was owing to her from a previous house in Portland that had been water damaged. The 
victim stated that the defendant also told her that she owed $14,000 for furniture storage and that the 
$14,000 had to be paid in cash before they would release the $67,000 check. The defendant said she did 
not have enough money, that she needed another $2000. The defendant told the victim that if she gave her 
the $2000 she would give the victim a $2000 bonus back. The victim said no, but the defendant persisted 
and talked the victim into going to Fife with her to talk to "the lady with the $67,000" check to verify and 
get the whole thing settled. The victim agreed and they drove the victim's car to a building in Fife. The 

DECLARA TION FOR DETERMINATION 
OF PROBABLE CAUSE-l 

Office of the Prosecuting Attorney 
930 Tacoma Avenue South, Room 946 

Tacoma, WA 98402-2171 
Main Office (253) 798-7400 
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victim said that the defendant stopped and called the "building in Fife" or somewhere and then said she 
needed $7000 not just $2000. The victim told her "No." The victim said that the defendant drove to a 
bank and the victim stayed in the car. The defendant then drove them to the victim's bank, Washington 
Mutual at nnd and Pacific. The victim told the defendant she was not giving her the $7000 and told her to 
take her home. The victim said that the defendant got very angry and began yelling at her. 

The victim reported that the defendant began driving and made another call, purportedly to the 
person with the $67,000 check. The defendant then told the victim that she now only had to only give her 
$5300 and that the lady with the check would verify it. The defendant again told the victim she would 
make $2000 on the transaction. The victim and defendant drove to the victim's bank and the victim 
withdrew $5000 III $100 bills. The defendant is shown in the video surveillance photos of this 
withdrawal. They then drove to Fife to verify the $67,000 check. Once there the defendant told the victim 
she would not be able to go in because there were only stairs and no ramps. The defendant went inside 
and came back with a piece of paper that had written on it that the check would be released once the 
$14,000 was paid. The victim refused to give the defendant the $5000. The defendant again began yelling 
at the victim and drove to another bank and then drove back to Fife and brought out another handwritten 
note from inside the building. The defendant then said she would give the victim a receipt for the $5000 
and the victim could keep the defendant's truck keys, and said that the victim was letting her down. The 
defendant wrote out a $5000 receipt, and the victim handed over the cash. The defendant went into the 
Fife building again and when she came out she said it would be 3 days before she could get the money. 
The victim said she panicked because she knew she had been scammed and told this to the defendant. The 
defendant began screaming at the victim. The victim has high blood pressure and congestive heart failure 
and was concerned about the defendant yelling at her. The defendant eventually took the victim home and 
eventually left with the victim's $5000. The victim reported that the defendant had gotten into the 
victim's purse and stole the $5000 receipt as well as the two handwritten notes about the $67,000. She 
also said that the defendant called her later and laughed about taking the items and said that the victim 
had no proof. 

2) Puyallup PD (Counts II and III): On 7/6/07 Luanne Larson contacted the Puyallup Police 
Department on behalf of her aunt, victim Audrey Seitz. The victim is 78, and has dementia and 
Alzheimers. Larson is the victim's primary caretaker and reported that she had hired a new caregiver on 
6/26/07 to care for the victim. She found the caregiver after posting an ad. Larson said that the new 
caregiver identified herself as Kim Trilman. Larson later identified that caregiver as defendant Phillips 
via a photo montage. Larson said she left town for two days with the defendant caring for the victim. 
When Larson returned she learned from the bank that a check in the amount of $4783.20 had been cashed 
on 7/4/07. Larson obtained a copy of the check and saw that it appeared to have been signed by the victim 
and was written to Money Tree. Larson then found out that $9500 had been transferred from the victim's 
savings account to her checking account and at that time $2500 was withdrawn from the account. The 
victim did not remember anything about the incident. Larson said she had not seen or heard from the 
defendant. Officers obtained video surveillance of the person who withdrew $2500 from the victim's 
account. Larson confirmed that the suspect was the person she hired. Money Tree was contacted and 
could only provide paperwork purportedly filled out by the victim at the time the check was cashed. The 
check contains the victim's signature, which is completely different handwriting than on the'rest of the 
check. 

3) Fife PD (Count IV): On 9/24/07 victim Corinne Gunderson and her son, Doug Gunderson 
contacted the Fife Police Department regarding a fraud report. The victim is 86 years old. Her son stated 
that that on 9/18/07 his mother was walking home carrying two bags of groceries when a female pulled 
over and offered to help. The victim declined, but the female insisted and assisted the victim into her 
vehicle and then drove the victim home. While inside the residence the female, later identified as 
defendant Phillips, explained to the victim that she worked for a bank and needed the victim's assistance 
to catch a teller who had been stealing from the bank. The defendant drove the victim to her bank in Fife 
where the victim withdrew $7500. The report states that the victim walked out ofthe bank and handed 
the money to the defendant, however video surveillance of the incident shows the defendant standing next 

DECLARA TION FOR DETERMINATION 
OF PROBABLE CAUSE -2 

Office of the Prosecuting Attorney 
930 Tacoma Avenue South, Room 946 

Tacoma, WA 98402-2171 
Main Office (253) 798-7400 



.. -
I 

2 

3 

4 

t: 
J 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

to the victim, arms crossed, as the victim withdrew the money. The defendant drove the victim back to 
her residence and said she would deposit the money back into the victim's account. She then left the 
residence, but called back two times and said she would deposit the money, but never did. The victim did 
not report the fraud. The son found out about it when he saw the withdrawal from something received in 
the mail 

4) TPD: 
A) (Counts V and Vn On 8/24/07 Karen Anderson contacted the Tacoma Police 

Department on behalf of her father, victim Joy Ostrander. Ostrander is 91 years old. Anderson stated that 
two weeks earlier a white female knocked on her father's door and asked to use the phone. The victim 
ali owed her to do so. The female then struck up a (.;onversation with the victclTl and asked for some 
money. The victim gave her $20.00. A week later the same female returned to the victim's house and 
again asked to use the phone. During this incident the female got the victim to show her where he kept his 
cash. The next day the victim discovered that all of his cash was missing, which was approximately 
$2000.00. Anderson stated that the day before the victim's girlfriend was visiting the victim when he 
received a phone call from the suspect. The victim's girlfriend got on the phone and heard the female on 
the other end of the line say, "I'll see you at five." The victim's girlfriend left shortly thereafter and then 
returned at noon to take the victim out to lunch. The victim explained that he had just returned and had 
been dropped off by the suspect. The victim reported that the suspect had picked him up and drove him to 
a Wells Fargo so he could withdraw $5500 which he gave to the suspect. Anderson stated that the victim 
has memory loss and has issues explaining why he gave the suspect money. Video surveillance from the 
cash withdrawal shows a female resembling the defendant standing next to the victim at the time of the 
withdrawal; 

B) (Counts VII and VIII) On 9111/07 Michael Winger contacted the Tacoma Police Department 
and stated that his father in law, victim Robert Hokenson (85 ye/:lrs old) had been working in his backyard 
on 911 0/07 when he was approached by a female who said that she lived in the neighborhood. She asked 
the victim if he had $400 she could borrow to get her car fixed. The victim agreed to loan her the money 
and went into his horne with the suspect following him. The victim pulled $3300 from a drawer and the 
suspect was ultimately given all of this money. Winger said that the victim then drove the suspect to two 
locations, one of which was the TAPCO in Fircrest. The victim and suspect entered the bank and the 
suspect handed the teller a note that had the amount of $3 080 written on it. The victim said he was 
making a withdrawal. The cash was given to the victim and the two then left the bank. On the drive back 
the victim gave the money to the suspect. Once the returned the suspect walked away. Virginia 
Hokenson, the victim's wife, said she later received several phone calls from the suspect. Winger 
provided photos ofthe suspect taken at the teller window. The detective investigating the two TPD cases 
compared the photos from the incident involving victim Ostrander and from the incident involving victim 
Hokenson and determined that it was the same suspect in both sets of photos. It was another detective 
who had prior dealings with the defendant who was able to identify her from the surveillance photos. The 
victim's son in law stated that the victim has suffered several mini-strokes, which had negatively affected 
his reasoning and caused him to become easily confused. 

19 The TPD detective received a phone call from a female identifying herself as defendant Phillips 
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1 on 9/14/07. The female denied stealing from anyone. She did admit taking "Joe" (many people refer to 

victim Joy Ostrander as "Joe") to the bank once, but denied stealing from him. 

2 

3 
I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE OF 
WASHINGTON THAT THE FOREGOING IS TRUE AND CORRECT. 

Gc /' 
LISA WAGNER, WSB) 16718 

Office of the Prosecuting Attorney 
930 Tacoma Avenue South, Room 946 

Tacoma, WA 98402-2171 
Main Office (253) 798-7400 
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APPENDIX V 

Article reporting Federal Prosecutors charging 
Albert Gonzalez with theft of "130 milli')!'} credit 
and debit card numbers facing 20 year prison term 
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Gov't: Man tried to steal 130M credit 
card numbers 
By DEVLIN BARRETT, Associated Press Writer 
45 mins ago 

rC1g~ 1 VI ~ 

PRINT Bacl, to story 

WASHINGTON - Federal prosecutors an Monday charged a Miami man with the largest case of credit and 

debit card data theft ever in the United States, accusing the one-time government informant of trying to 

gain access to 130 million accounts. 

Albert Gonzalez, 28, broke his own record for identity theft by hacking into retail networks, according to 

prosecutors, though they say his illicit computer exploits ended when he went to jail on charges stemming 

from a previous case. 

Gonzalez is a former informant for the U.S. Secret Service who helped the agency hunt hackers, 

authorities say. The agency later found out that he had also been working with criminals and feeding them 

information on ongoing investigations, even warning off at least one individual, according to authorities. 

Gonzalez, who, is already in jail awaiting trial in a hacking case, was indicted Monday in New Jersey and 

charged with conspiring with two other unnamed suspects to steal the private information. 

Prosecutors say Gonzalez, who is known online as "soupnazi," targeted customers of convenience store 

giant 7-Eleven Inc. and supermarket chain Hannaford Brothers, Co. Inc. They also targeted Heartland 

Payment Systems, a New Jersey-based card payment processor. 

Gonzalez is awaiting trial in New York for allegedly helping hack the computer network of the national 

restaurant chain Dave and Busters. Trial in that case is due to begin next month. 

He faces up to 20 years in prison if convicted of the new charges. 

The Justice Department said the new case represents the largest alleged credit and debit card data breach 

ever charged in the United States, beginning in October 2006. 

Gonzalez allegedly devised a sophisticated attack to penetrate the computer networks, steal the card data, 

and send that data to computer servers in California, Illinois, Latvia, the Netherlands and Ukraine. 

Also last year, the Justice Department announced additional charges against Gonzalez and others for 

hacking retail companies' computers for the theft of approximately 40 million credit cards. At the time, that 

was believed to be the biggest single case of hacking private computer networks to steal credit card data, 

puncturing the electronic defenses of retailers including Barnes & Noble, Sports Authority and OfficeMax. 

At the time of those charges, officials said the alleged thieves weren't computer geniuses, just opportunists 

who used a technique called ''wardriving,'' which involved cruising through different areas with a laptop 

http://news.yahoo.com/s/ap/20090817/ap_onJe_us/us_hacker _charges/print 8117/2009 
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corflputer and looking for accessible wireless Internet signals. Once they located a vulnerable network, 

,. • they installed so-called "sniffer programs" that captured credit and debit card numbers as they moved 

through a retailer's processing networks. 

Gonzalez faces a possible life sentence if convicted in that case. 

Restaurants are among the most common targets for hackers, experts said, because they often fail to 

update their antivirus software and other computer security systems. 

(This version CORRECTS the suspect's name to Gonzalez, not Gonzales, per updated Justice 

Department information.) 

Copyright © 2009 Yahoo! Inc. All rights reserved. Questions or Comments Privacy Policy Terms of 
Service Copyright/lP Policy 
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NO. 38646-1-11 

----------------------------

STATE OF WASHINGTON, 
Plaintiff, 

v. 

KIMBERLY ANN PHILLIPS, 
Appellant. 

STATEMENT OF ADDITIONAL AUTHORITIES 

Kimerly Phillips Pro 
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The Appellant, Kimberly Phillips, submits the following 

additional authority in support of her Statement of Additional 

Grounds. Specifically, issue number two, in which it is 

contended that the jury was not specifically instructed 

on the legal standard for finding a person vulnerable to 

a level that would meet constitutional requirements for 

an ageravating factor, State v. Gordon, 153 Wn.App. 516 

(Dec. 2009) (not harmless error where deprived of constitutionally 

sufficient instructions on the aggravating factors of deliberate 

cruelty and victim vulnerablity under Ring v. Arizona, 536 

US 584, 122 S.Ot. 2428, 153 L.Ed.2d 556 (2002) and Apprendi 

v. New Jersey, 530 US 466, 120 S.Ot. 2348, 147 L.Ed.2d 435 

(2000)). 

Respectfully Submitted, 

~
~-. , 

, " ~(\' ~ ~"",~'rL'- ' '\.--~\L--\~ 
Kimberly Phillips Pro s \ 
Washington Oorr. Oneter or Women 
9601 Bujacich Rd. NW 
Gig Harbor, WA 98332-8300 
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IN THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF .... P'-.I.IEe_CE_--

THE STATE OF WASHINGTON) 
COUNTY OF PIERCE ) 55. DECLARATION OF MAILING 

I, Kimberly Phillips ,state that on this 3r<'l day of _--=Mac:u!'P.c:a..lb_ 

2010 , I deposited in the mail of the United States of America a properly stamped 

envelope containing a copy of the following described documents: 

statement of Additional AuthQrity was placed in tbe p!'isoo legal 

mail system per GR 3.1 

I further state that I sent these copies to the following addresses: 

Pierce Co. Pros. Office Appellate Lav. 

Ms. Demarco 

930 Tacoma Ave. S. Rm. 946 

Tacoma, WA 98402 

.• ~~A---. • ~ t\. f 
Dated: 3 ·-3··\D ~\Jl.U' --.. ~~ 

\ Signature 

Declaration of Mailing 1 of 1 

Kimberly Phillips 930811 
Print Name & DOC 

Washington Correction Center for Women 
9601 Bujacich Rd. N.W. 
Gig Harbor, Washington 98332-8300 
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IN THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF _P_IER_C_E __ _ 

THE STATE OF WASHINGTON) 
COUNTY OF PIERCE ) 55. DECLARATION OF MAILING 

I, Kimberly Phillips , state that on this 3rd day of March 

2010 , I deposited in the mail of the United States of America a properly stamped 

envelope containing a copy of the following described documents: 

Statement of Additional Autborjty wa~ placed in the prison l@gal 
mail system per GR 3.1 

I further state that I sent these copies to the following addresses: 

~C~ou=r~t~o~f~A=p=p~e=al=s~Di=·v~.~I=I~ __________ ~~~CUD,~~. ____ _ 
950 Broadway, Sui te 300 PO Box III <8 i_ 

Tacoma, WA 98402 

Dated: 3· 3--\'D 

Declaration of Mailing 1 of 1 

Tacoma, WA 98110C 

Print Name & DOC 
Washington Correction Center for Women 
9601 Bujacich Rd. N.W. 
Gig Harbor, Washington 98332-8300 


