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I INTRODUCTION

Respondent City of Tacoma agrees with the first argument raised
in the Corrected Brief of Appellants (at pp. 9-17): the Open Space Tax
Agreement (“OSTA”) conveyed a non-possessory property interest in the
Golf Course to the City by granting the City the authority to restrict use of
the property to golf course and open space. '

This appeal arises from a declaratory judgment action that the City,
as plaintiff, brought against two defendants: North Shore Golf Associates,
Inc. (“NSGA”), the owner of the Golf Course, and Northshore Investors,
LLC (“Investors”), which has submitted an application to build 860
residential units on the Golf Course, thus ending the open space and golf
course use of the property. In that action, the City asserted various claims
based on the OSTA (and on a Concomitant Zoning Agreement that applies
to the Golf Course), one of which was the City’s property interest in the
Golf Course granted by the OSTA. Appellants Lovelace, Cooper, and
Lyons requested and received permission to intervene in support of the
City in the declaratory judgment action. On summary judgment, the
superior court granted most of the relief the City sought. With regard to
the OSTA, the superior cpurt ruled that the golf course and open space

designation remains binding and enforceable by the City, and that the

' Tacoma takes no position on other issues and arguments raised by
Appellants.



property owners cannot unilaterally terminate the OSTA. No party has
appealed those rulings.

However, the superior court also ruled that the OSTA did not
convey a property interest to the City. Having achieved most of the relief
it sought, the City did not appeal from the superior court judgment and is
thus a Respondent in this appeal.’? Because Appellants (the Intervenors
below) have appealed the ruling that the OSTA did not convey a property
interest, that issue is before this Court. The City stands by its position that
the OSTA did convey a property interest. Therefore, in its capacity as a
Respondent the City submits this response to Appellants’ brief setting
forth the facts and law showing that the OSTA provisions granting the
City authority to restrict uses on the Golf Course constitute a property
interest held by the City.

IL. STATEMENT OF ISSUE

Did the OSTA, which met all of the legal requirements for
conveyance of real property and which restricted the use of the property to
golf course and open space unless the City agrees otherwise, create a real
property interest held by the City that satisfies the requirements of RCW

64.04.130 and RCW 84.34.037(4)?

? Defendants NSGA and Investors did not appeal either and are also
Respondents before this Court.



I11. STATEMENT OF THE CASE
A. Statement of Facts

The North Shore Golf Course, which is the subject of the Open
Space Taxation Agreement at issue in this appeal, is a part of North Shore
Country Club Estates (hereinafter “Country Club Estates”), an
approximately 338-acre planned residential district (PRD) consisting of
residential areas and the 18-hole Golf Course. CP 1297. The City
adopted the PRD classification in 1981 at the request of the landowners,
including NSGA, the Golf Course owner, and in return for the agreements
set forth in the OSTA and other documents as described below.

In order for NSGA to buy the Golf Course property (which it was
then leasing) in the late 1970s, it had to reach agreement with the
developers who were purchasing the surrounding property and also held
option purchase rights to the Golf Course. CP 720, 773, 780-81, 1395-95.
In return for an agreement that allowed it to acquire the Golf Course,
NSGA promised to subject the Golf Course property to the master
planning process and restrict its use, for such period as required by the
City of Tacoma, to golf course purposes and to open space. CP 1394-95
(Agreement Concerning North Shore Golf Course, dated May 10, 1979,

hereafter “1979 Agreement”).



In 1979, NSGA participated as an owner in an application
submitted to the City for reclassification of the Country Club Estates
property, including the Golf Course, from R-2 to R-2 PRD. CP 845-47.
The requested R-2 PRD zoning classification provided for greater
flexibility than the existing R-2 zoning did for large scale residential
develdpments, allowing approval for approximately 350 residential units
above what would have been permitted under the standard R-2 zoning
code requirements. CP 837, 1297. NSGA also submitted a separate
application to the City for establishment of Open Space Current Use
Classification for the Golf Course pursuant to RCW Ch. 84.34. CP 849-
56.

On February 10, 1981, the PRD and open space classification
applications were considered by the Hearing Examiner at a single
combined hearing, which Mr. Pat Comfort, the attorney for and an officer
of NSGA, attended and participated in. CP 858-69, 717. Mr. Comfort
testified that NSGA was committed to operate the Golf Course as a
recreational facility for the public pursuant to its purchase contract and
could not change the use of the Golf Course under the “existing contract
relationship.” CP 720, 860-61, 1276-77.

As anticipated in the 1979 Agreement, the Hearing Examiner

concluded that it was necessary to permanently restrict use of the Golf



Course property to golf course purposes and open space in return for
granting the R-2 PRD zoning classification for the proposed Country Club
Estates development. CP 1286. The Hearing Examiner recommended
approval of the requested R-2 PRD zoning classification, conditioned
upon NSGA entering into a binding legal agreement “to insure the golf
course use, which was relied upon to gain the density for this request, is
clearly tied to the applicant’s use in perpetuity.” Id. Similarly, the Hearing
Examiner recommended approval of NSGA’s application for the open
space classification, provided that “[t]he property shall remain open for
recreational use as a public Golf Course” and that NSGA execute an
agreement in order to provide a use in perpetuity of the Golf Course
property in conjunction with the development of Country Club Estates.
CP 868.

NSGA received copies of the Hearing Examiner’s decisions and
recommendations to the City Council pertaining to the OSTA and rezone
requests and had full knowledge of the determinations of the Hearing
Examiner that the Golf Course remain perpetually available for open
space, density, and other uses as a precondition for PRD-2 zoning
classification approval. CP 869, 789-90. NSGA also had full knowledge
of the determination of the Hearing Examiner pertaining to use of the Golf

Course for golf course and open space use in perpetuity, as a condition for



approval of its own request for open space tax classification. CP 1286-87.
With that knowledge, NSGA proceeded to negotiate the terms of the
OSTA, including providing a proposed form of the OSTA to the Office of
the City Attorney, which included the restriction of the Golf Course
property to golf course and open space use and the requirement that the
City approve of any change in the land use. CP 885-94.

On or about September 21, 1981, NSGA and duly authorized
representatives of the City executed the OSTA. CP 656-65. The OSTA
provides that “[th]e use of [the Golf Course] shall be restricted solely to
golf course and open space use. No use of such land other than as
specifically provided hereunder shall be authorized or allowed without the
express consent of the City of Tacoma.”?® Id. § 2. The OSTA further
provides that the “agreement shall be effective commencing on the date
the legislative body receives the signed agreement from the Owner and
shall remain in effect until such time as nullified by the City of Tacoma.”
Id 9 7. The OSTA provides that the agreement shall run with the land and
be binding on the heirs, successors and assigns of the parties. Id. at § 5.
The OSTA contains a full and complete legal description of the Golf
Course property to which it applies. /d., Exhibit A.

In 2007, NSGA as owner and Investors as applicant submitted

* A copy of the OSTA is attached as an appendix to this brief.



applications to the City for approval of permits to end the use of the Golf
Course for golf course and open space use, and to replace the Golf Course

with 860 residential units. CP 1116-25.

B. Procedural History

Because NSGA and Investors asserted to the City in the course of
the application that the Golf Course was not bound by the OSTA (or by
other documents not at issue in this appeal), the City brought a declaratory
judgment action against NSGA and Investors, seeking a declaration and
judgment that the OSTA and (and the other documents) are binding and
enforceable on the Golf Course. CP 1-79. Among other relief, the City
requested that the court declare that the use restrictions in the OSTA
remain binding and enforceable unless and until the City approves a
different use; that the OSTA cannot be unilaterally terminated by NSGA
or its successors and assigns;, and that the rezone to R2-PRD was
conditioned on maintenance of the Golf Course as open space. CP 19.
The City also requested a declaration that the OSTA created a property
interest for the City in the Golf Course and a judgment quieting title in the
City to that interest. CP18-19, 22-33, 225.

Johnnie Lovelace, Lois Cooper, and James and Renee Lyons, who
are residents of Country Club Estates, the residential portion of the PRD

that includes the Golf Course, sought and received permission to intervene



in the declaratory judgment action. CP 80-117, 179-86. The intervenors
joined in the City’s motion for partial summary judgment and, in addition
to other issues, they argued that the OSTA created a property interest for
the City in the Golf Course. CP 1651-53, 1694-96.

On cross motions for summary judgment, the superior court, the
Honorable Russell W. Hartman, entered a judgment largely in favor of the
City. It stated that the golf course and open space land use designations in
the OSTA remain binding and enforceable unless and until the City
approves a different use; the OSTA cannot be unilaterally terminated by
NSGA or its successors and assigns; and the rezone to R2-PRD was
conditioned on maintenance of the Golf Course as open space. CP 1964-
65. However, the court entered judgment in favor of NSGA and Investors
to the extent that it stated the relationship created by the OSTA is not a
real property interest but an open space land use designation. CP 1965.

Neither the City nor Defendants NSGA and Investors appealed
from the superior court judgment. The intervenors did appeal and in
addition to other issues specifically sought relief from the portions of the
superior court judgment stating that the OSTA does not constitute a
property interest held by the City. Notice of Appeal, p. 2; Appellants’

Brief, pp. 1, 9-17.



IV.  ARGUMENT: THE LIMITATION ON USE OF THE GOLF
COURSE IS A REAL PROPERTY INTEREST CONVEYED TO
THE CITY AS A CONDITION OF APPROVING THE OPEN
SPACE TAX CLASSIFICATION

A, State law expressly authorizes cities to require the grant of
property interests as a condition of open space tax agreements.

The superior court correctly ruled that the OSTA gives the City the
right to limit the Golf Course to open space and golf course use and that
that right cannot be unilaterally terminated by the Course owners. CP
1964. However, the court erroneously failed to recognize that state law
expressly declares that such a right is an interest in real property. A
provision in the statutory chapter governing conveyances of real property
states:

A development right, easement, covenant,
restriction, or other right, or any interest less than the fee
simple, to protect, preserve, maintain, improve, restore,
limit the future use of, or conserve for open space purposes,
any land or improvement on the land, whether the right or
interest be appurtenant or in gross, may be held or acquired
by any ... city ... . Any such right or interest shall
constitute and be classified as real property. All instruments
for the conveyance thereof shall be substantially in the
form required by law for the conveyance of any land or
other real property.[’]

RCW 64.04.130 (emphasis added).

* Neither NSGA, Investors, nor any other party has appealed that portion
of the judgment.

* As shown in the next subsection, the OSTA is substantially in the form
required by law for the conveyance of real property.



The right granted to the City in the OSTA is the right to restrict the
use on the Golf Course property to golf course and open space use until
the City agrees to other uses. See OSTA, Y 2 & 7 and Judgment, Y 2(a)
& (b) at CP 656-65 and 1964. This right falls squarely within the
expansive definition of “[a] development right, easement, covenant,
restriction, or other right, or any interest less than the fee simple, to ...
limit the future use of, or conserve for open space purposes, any land or
improvement on the land” and as such it “shall constitute and be classified
as real property.” RCW 64.04.130.

Not only does the real property statute unequivocally define the-
type of right granted to the City in the OSTA as an interest in property, but
also the open space taxation statute expressly provides that a city can
require the grant of an easement or similar property interest as a condition
of approving a request for current use classification of open space land:

The granting authority in approving in part or whole an

application for land classified or reclassified pursuant to

RCW 84.34.020(1) may also require that certain conditions

be met, including but not limited to the granting of

easements.

RCW 84.34.037(4).
In the open space statute, RCW Ch. 84.34, the Legislature

recognized the importance of preserving open space, and provided two

closely interrelated means for advancing that important state interest.

10



First, the statute allows owners of property that qualifies as “open space
land” to apply for and receive current use classification resulting in
substantially reduced property tax assessments. RCW 84.34.020-.050.
Second, the statute authorizes owners of open space property to convey to
cities (or other government or conservancy entities) rights in property
necessary to ensure its preservation as open space. RCW 84.34.200-.250.
Contrary to the contentions of NSGA and Investors in superior court, these
provisions are not exclusiye, and both portions of the statute authorize
cities (and other entities) to acquire property interests to protect open
space land. RCW 84.34.210 allows cities to acquire a wide range of
property interests by any means (except eminent domain). In addition, as
noted above and particularly relevant here, RCW 84.34.037(4) authorizes
cities to impose conditions, including the grant of easements, in return for
approving open space tax agreements like the OSTA at issue here.
Easements are interests in real property. 17 WILLIAM B.
STOEBUCK & JOHN W. WEAVER, WASHINGTON PRACTICE:
REAL ESTATE: PROPERTY LAW § 2.1, p. 79 (2d ed. 2004). Thus, the
plain language of RCW 84.34.037 (4) allowed the City to require the grant
of a property interest in return for OSTA approval. Moreover, nothing in
that language limits the interest that can be acquired to easements or

licenses to use trails (as NSGA and Investors contended below). The

11



word “easement” encompasses far more than trails. Rights to restrict an
owner’s use of property are a common form of easement, sometimes
referred to as “negative easements.” City of Olympia v. Palzer, 107
Wn.2d 225, 230-31, 728 P.2d 135 (1986) (holding that open space
restrictions in a PRD are easements and therefore, not extinguished by a
tax foreclosure sale); STOEBUCK & WEAVER, supra, § 2.1, p. 83.
Furthermore, RCW 84.34.037(4) authorizes conditions “including but not
limited to” granting easements. Thus the statute did not preclude, but
rather expressly permitted, the City to require, and NSGA to agree to, a
condition in which NSGA granted an easement, restriction, right, or
interest limiting the future use of the Golf Course property in return for
City approval of NSGA’s request for open space tax classification. That is
exactly what the parties did in the OSTA.

As stated in the OSTA (at p. 2), “this agreement contains the
classification and conditions as provided for in RCW Ch. 84.34 and the
conditions imposed by this legislative authority.” CP 657. The conditions
in paragraphs 2 and 7 of the OSTA, stating that no use except golf course
or open space is allowed without the City’s consent and that the OSTA
shall remain in effect until nullified by the City, are conditions imposed by
the legislative authority as allowed by RCW Ch. 84.34. NSGA'’s decision

to grant to the City the right to restrict the property to open space and golf

12



course use, in return for obtaining significant tax savings (not to mention
the right to purchase the Golf Course pursuant to the terms of the 1979
Agreement and the related approval of R-2 PRD zoning for Country Club
Estates, including the Golf Course) is precisely the type of condition that
the City was authorized to require in return for approving NSGA’s
application for current use tax classification. RCW 84.34.037 (4).

The use restrictions set forth in the OSTA are consistent with the
statutory purposes of RCW 84.34.037. Those purposes include
conservation and enhancement of natural or scenic resources,
enhancement of recreational opportunities and “any other factors relevant
in weighing benefits to the general welfare of preserving the current use of
the property.” RCW 84.34.037(2)(b). In 1981, the Hearing Examiner
made clear to all parties, including NSGA, that a perpetual use restriction
on the Golf Course served to achieve the open space, recreation, and other
public benefits that were both contemplated in the open space statute and
addressed by the PRD rezone. If the owner were free to construct 860
residential units on property that had been identified as an open space and
recreational area necessary for the PRD rezone, that would not “enhance
recreation opportunities.” Nor would the other objectives set forth in

RCW 84.34.037(2) likely be achieved.

13



NSGA negotiated and agreed to the unique language of the OSTA
based on the particular circumstances of the combined PRD rezone and
open space applications. NSGA participated in a PRD rezone application

in which maintenance of the Golf Course as a golf course was expressly

offered to the City in exchange for the PRD rezone. CP 719, 721, 736,
1276. NSGA represented to the City, both by presenting the 1979
Agreement in conjunction with its open space application and by its
representative’s testimony at the combined hearing, that it was bound to
operate the Golf Course as a public recreational facility. Id., see also CP
1286, 1294-95. NSGA then proffered to the City, and later signed, an
OSTA agreement containing unique provisions not found in any other
identified open space taxation agreement to which the City is a party. CP
656-65, 885-94. This OSTA fulfilled and implemented the earlier offer
and representations. Under these circumstances, and given NSGA’s
express agreement, the City clearly had authority under RCW
84.34.037(4) to require that the OSTA convey the right to limit the Golf

Course to open space and golf course use.’

°Finding the creation of a real property interest in these unique
circumstances does not mean that every open space tax agreement would
convey a property interest. There is no merit to the argument, made by
NSGA and Investors in superior court, that a city’s authority under RCW
84.34.200-.250 to obtain “conservation futures” or other property interests
to preserve open space means that RCW 84.34.037(4) does not also
provide authority to obtain property interests. As already noted, that

14



And, as previously noted, that right -- to limit uses on the property
in order to conserve open space -- is expressly defined as a real property
interest. RCW 64.04.130. Under that statute, the instrument conveying
the right must be substantially in the form required by law for the
conveyance of land or other real property. As shown in the following
subsection, the OSTA meets that requirement.

B. The OSTA is in the form required for the conveyance of real
property.

The form required by law for the conveyance of real property is
minimal. That minimal form is set forth in RCW 64.04.010, which
requires that conveyances be by deed, and RCW 64.04.020, which
specifies that a deed must be in writing, signed and acknowledged by the
party bound. There is no dispute that the OSTA meets these requirements.

It is written and is signed and acknowledged by James Bourne and Patrick

argument is contrary to the plain language of RCW 84.34.037(4), which
clearly does allow open space tax agreements to be conditioned on the
grant of a property interest. However, this does not render the
conservation futures program established by RCW 84.34.200-.250
meaningless. Not all open space applications will have the facts here that
led to NSGA'’s voluntary decision to grant the rights contained in
paragraphs 2 and 7 of the OSTA. In those more common situations that
lack a basis for requiring the unique restrictions contained in this OSTA,
the conservation futures program provides an alternative means for
acquisition of property interests that protect and preserve open space.

15



C. Comfort, then respectively the president and secretary of NSGA.
OSTA, p. 2 at CP 657.

That is all that the law requires. A deed conveying limited
property interests such as those authorized and recognized by RCW
84.34.037(4) and RCW 64.04.130 does not need to be in any particular
form, much less the form set forth in RCW 64.04.030-.050. Those statutes
provide suggested forms in which warranty, bargain and sale, and
quitclaim deeds “may be” (but are not required to be) prepared. As a
leading treatise on Washington law makes clear, such forms are not only
not required, but are not appropriate, for the type of interest authorized by
the open space statutes and included in the OSTA.

Washington's three special statutory forms of deeds
. . are, by their wording, suitable for the conveyance of
only possessory interests, i.e., estates in land. They are not

suitable for the creation of nonpossessory interests, such as
easements, profits a pendre, and restrictive covenants.

STOEBUCK & WEAVER, supra, § 7.3, p. 473. The right granted to the
City in the OSTA is not a possessory interest, therefore, no special
statutory form of deed was required for the OSTA.

Because the OSTA expressly transfers the right to restrict uses on

the Golf Course property from NSGA to the City and is written and signed

7 Case law further suggests that an adequate legal description of the
property burdened by a restriction is also required to meet the deed
requirement. The OSTA contains a full and complete legal description of
the Golf Course property. CP 660-64.

16



and acknowledged by NSGA, it meets all the requirements imposed by

law to create a property right in the City. The law is clear:

No particular words are necessary to constitute a
grant and any words which clearly show the intention to
give an easement are sufficient . . . In general, deeds are
construed to give effect to the intentions of the parties, and
particular attention is given to the intent of the grantor
when discerning the meaning of the entire document. . . .

However, any doubt as to words used in a deed will be
construed against the grantor and in favor of the grantee.

Zunino v. Rajewski, 140 Wn. App. 215, 222, 165 P.3d 57 (2007) (citations
omitted).

Moreover, “any written instrument that is signed, sealed, and
delivered and that conveys some interest in property” meets the
requirements for a deed set forth in RCW 64.04.020. Zunino, 140 Wn.
App. at 223 (emphasis added; quoting Black’s Law Dictionary 444).

In Zunino the Court concluded that the documents at issue were
not deeds because they did not demonstrate a present intent to convey an
easement. The facts there, which are completely unlike those here,
provided ample support for that conclusion. There, the grantor of the
purported easements sold property without reserving any easements in the
deeds. Zunino, 140 Wn. App. at 216 and 220. Instead, the grantor
recorded separate documents, in some instances after conveying the

purportedly burdened property to purchasers. Id. at 218. Those

17



documents asserted that “this easement was created” sometime in the past.
Id. at 222 (quoting documents with italic emphasis added by Court). Not
surprisingly, when reviewing documents in which the grantor, who did not
even own all the allegedly burdened property, stated that an easement
“was created” at some other time, the Court concluded that “the
documents are not deeds because they do not convey an interest in
property.” Id. at 223.

Here, unlike in Zunino, there is no dispute that NSGA owned the
Golf Course at the time it executed the OSTA conveying to the City the
right to restrict use of the property. Moreover, in direct contrast to
documents at issue in Zunino, the OSTA clearly states NSGA's present
intent to grant a right to the City to restrict, from that time forward, the use
of the Golf Course property. The OSTA is written in the present tense and
it recites that “both the Owner [NSGA] and the legislative authority [the
City] desire to limit the use of said property ...” CP 656. It further
provides that “[n]o use of such land other than as specifically provided
hereunder shall be authorized or allowed without the express consent of
the City of Tacoma," and that the “agreement shall be effective
commencing on the date the legislative body receives the signed
agreement from the Owner and shall remain in effect until such time as

nullified by the City of Tacoma.” Id., Y 2 & 7. It is hard to imagine

18



words that could better express a present intent to grant to the City the
right to limit uses on the Golf Course property to those set forth in the
OSTA. Because the OSTA demonstrates this intent and is in the form
required by RCW 64.04.020 it is a deed that transferred a limited right in
the Golf Course property from NSGA to the City. Zunino, 140 Wn. App.
at 222-23; RCW 64.04.130.

Moreover, the objective extrinsic evidence, including NSGA’s
representations and testimony at the time of the open space and PRD
applications, confirms the plain and unambiguous language of the OSTA
setting forth NSGA'’s intent to transfer to the City the right to restrict uses
on the Golf Course. The 1981 Hearing Examiner decision clearly
indicates that NSGA was to convey a property interest to the City,
specifically “a use in perpetuity of this property” for open space. CP 868.

Because both the OSTA itself and the objective extrinsic evidence
plainly express the intent to transfer to the City the ability to limit uses on
the Golf Course to open space and golf course until the City determines
otherwise, NSGA'’s after-the-fact allegations raised in superior court that it
did not intend to convey a property interest are irrelevant. NSGA
undeniably intended to, and did, give to the City the rights set forth in
paragraphs 2 and 7 of the OSTA. Whether or not NSGA’s president

subjectively understood that the rights NSGA chose to transfer are

19



interests in property does not change the fact that he agreed to transfer
them, and it does not change the law that such rights shall constitute real
property. RCW 64.04.130.® Because the OSTA gives the City rights
defined by law as real property and is substantially in the form required by
law to convey real property, it conveyed a real property interest in the Golf
Course to the City.
V. CONCLUSION

For the foregoing reasons, Respondent City of Tacoma concurs
with Appellants that the OSTA conveyed a non-possessory property
interest in the Golf Course to the City and that the superior court erred in
concluding that the OSTA did not give the City a property interest.

RESPECTFULLY SUBMITTED this 14th day of October, 2009.

GORDONDERR LLP

A 0 NN A
Jay P. Derr, WSBA #12620
Kitteridge Oldham, WSBA #19011
Dale N. Johnson #26629
Attorneys for Plaintiff/Respondent
City of Tacoma

2025 First Avenue, Suite 500
Seattle, Washington 98121-3140
Telephone: (206) 382-9540
Facsimile: (206) 626-0675

* NSGA'’s unexpressed subjective beliefs that are in any event not
admissible evidence. Go2Net, Inc. v. C I Host, Inc., 115 Wn. App. 73, 84-
85, 60 P.3d 1245 (2003).
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QPEN_SPACE TAXATION AGREEMENT

THIS AGREEMENT batween NORTH SHORE GOLF ASSOCIATES, INC., hereinafter
called the “Owner*, and the CITY OF TACOMA {s entered ints this 2v¥ day of

Septegber, 1981.

WHEREAS the Owner of the real property described in the atlached
Exhibit “A having made application for classification of that property under
the provisions of ACW 84.34, and

WHEREAS both the Owner and the legislative authority desire to 1imit
ths Use of said property, recognizing that such land has substantial public
value 25 open Space and that the preservation of such land Constitutes an
fmportant physical, sactal, esthetic and econamfc asset to the public, and
both parties agree that the classificatfon of the property during the life of
this agraenent shall be for Open Space;

MOW, THEREFORE, the parties, In considarstion of the mutual covenants
and conditfons set forth herein, do sgree &s follows:

). The Tand use classification under RCW 84.34 {current use taxation)
may not change on any portion of the subject property. Amy partia) change 1n
Tend use will subject the entire property covered under thiz agreement o &
rollback and penalty.

2. The use of such land shall be rastricted solsly to golf course s
open space use. No use of such land other than as specifically provided here-
ur;d’rr shall be suthorized or allowsd without the express consent of tha City
[ 4 acosa.

3. A fence shall be placed 1n proxfmity to the seventh tes in such
fashion as to assure protection o traffic on 33rd Street; the exact location
of which fence and Tength thereof to be determined by North Shors Golf Asso-
ciates, 172, In consultation with the City of Tacoma.

4. No structures shall be erscted upon such tand excapt thosa directly

residence butidings for such individuals as are engaged in the care, use,
oparation or management of such land.

5, This spresment shall run with the tand described herein sad shail
be binding upon the hairs, successors and assigm of the purties hersto.

§. When any pernissible action in smipent domain for the condsanation
of the fes title of the land under this sgresment 13 filed or when such land
13 acquired as 2 vesult of 2 sale to0 & 1i¢ body, this sgreement shall be
mll and void as of the date the action 15 filed, and thereafter this agree-
ment shall not be binding on any party to 1t.

7. This sgresment shall be effective commencing on the date the
legis lative body raceives the signad agreement from the Owner and shall remain
in effect unttl such time as nullified by tha City of Tacoms,

8, After the land has hean classified and &0 agreement executed, any
clunr of the use of the land, axcept through compliance with subparagraphs 7
and § of this agreement, shall be considered a bresch of this agresment &nd
subject to applicsble taxes, ?cna)tiu and interest as provided in Sections §
and 12, Chapter 212, Laws of 1973, Ist Ex. Sess.

9. A bremach of sgresment shall not occur and the additional tax shall
not be imposed 1f the removal of designation resulted solely from:

3. Transfer to & government entity in exchange for other land

Open Space Taxation Agreement - 1 ]
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b. A taking through exercise of the power of ewiaent domafd, ar
sdle or transfer to an entity having the power of eminent domain in
anticipation of the exercise of such power;

¢. A natyral disaster such as & flood, windstorm, earthquake or
other such calamity rather than by virtue of the act of the landowner
changing the use of such property:

d. Official action by an agency of the State of Washington or by
the County or City within which the lamd 13 located which disallows the
present use of such land.

1t 15 declared that this agreement contains the clasgification and con-
ditions as provided for in RCW 84.34 and the conditions {mposed by this legis-
lative authority. ,

The legal description of the classified land {s attached hereto, desig-
nated Exhidit "A*" and by this reference made a part hereof.

- Assessor's Parcel No. 038-21-23-2-016.
DATED this day of September, 1981.

CITY OF

By

oved as to form only:
-y

. . Acting
Chiaf CiVil peputy Prosacuting
Attorney

As Owner of the proparty above described, | indicats by my signature
that | ax aware of the potential tax l1iability which may ariss upon bresch
hergof snd 1 hereby accept the classification and conditions of this agresment,

SOCIATES, (KC.

RECORDED

siaeran PR: 48 by il 6,#/

C Wt Niihlug

" FIRiE cRuRTf WASH
W DEPUTY

Open Space Taxatfon Agreement - 2
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STATE OF WASHINGTON

s
County of Pierce

© he ; » THE %DERSIQ!EO, a Natzalry P:bﬂcf‘l% and fn;- the State of Washington,
reby certify that on this 3y O eptenber
aapeared before me il urt e ahd Patrick C. Comfort
to me known to be the Pres{dent and Secretary, respectively, of the corpora-
tion which executed the above instrument, and acknowledged said instrument to
be the free and voluntary sct and deed of said corporation, for the uses and
purposes sbove mentioned, and on Oath stated that thay were authorized to
axecute satd instrosent and that the seal affixed {s the corporate sesl of

, 1981, personally

e,

ot

otary Public In or
State of Washington, residing
at Tacoma

Open Space Taxattion Agreetent « 3
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LEGAL BESCRIPTION 3
. NORTH SHORE GOLF COURSE 3
EHGINEERS/PLANRERS »
. That portion of Section 23, T2IN, RIE, W.M,, City of Tacoma, e
:iﬁu County, Washington, more particulariy describud as N

o) iows:

COMMENCING ot the Ssutheast corner of the SW 1/& of the SW 1/4
of said Section 23;

THENCE N Q1°47'01" £, 30.0C feet alang the tast line of said
5W 3/4 of the 5N i/4 to a point on the Northerly margin of 33rd
Street B.E. and the TRUT PDINT DF BLUGINNING:

THENCE S 88"28'30" €, 203.28 feet 3long said Northerly marging

THENCE N 01%21°30" E, 46.37 feet;

THENCE N 09°43°22% W, 144.24 feet;
TRENCE N 70°01°17" W, 149.44 fest;
THENCE N 14°17°48" W, 341.98 feet;
THENCE X 12°25718" W, 446.76 feat:
THENCE N 05°15'58° W, 299.83 feets
THENCE N OS°45'09° £, 381.21 feet;
THENLE W DS°S56°49* E, 96.60 fost; _
THENCE N 48702°03% E, 249.67 faet; S
THENGE ﬁ":'n-oa'os" £, 380.68 feat;
THENCE u.'zs's:‘so' £, 16,92 feot;
THERCE. ff 51%49*18 E, 244.02 fest;
RIS | THENCE § 60°28'30° £, 318.55 feet;

[ 12 ]

—eaatn sneanes THENGE N 30°03'06" £, 158.39 feet;
il indd) THENCE N 07°26°13" W, 489.21 feet; .
-} dovemidd
crra tecion s THENCE K 51°40°00" €, 274.09 feet; -
....i;::." THENCE N 22°28°46" £, 156.92 fent;

AR B e3P
ToRtss ¢ I NASIES )
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" THENCE 5 53°54'58" W, 115.88 fret;

THEMCE S 04*11°10" E, 292.21 feet;

¢ me

Al ’ . ,

LEGAL DESCRIPTION
North Shore Go)f Course
Page 2

THERCE N 0)°52'40° E, 305.16 feet;
THENCE N 21°58°28* W, 307.33 feet;
THERCE N 14°37°18" £, 118.85 feet;
THENCE N 57°01°'50* W, 220.51 feet;
THENCE N B8°11'S5* W, 269.26 féet; .
THENCE N 84°33'25" W, 316.43 feet; "
THENCE 5 83°26'35% W, 437.H6 feet;
THENCE N 80°57°38" W, 222.77 feet;

THENCE § 51°25'38™ W, 292.47 feet;
THEWCE S 45°§5°31* W, 134,85 feet;
THENCL S 04°06°24° W, 164.77 feet;

THENCE § 30°20712" €, 109.34 feet;
TRENCE § 05°43'59" W, 725,00 feet;
THENCE § 26°33'54° W, M47.21 Teet;

THENCE § 28°52°25" W, 419.87 feet to & point on the NGFLRBIHIY
Tine of the plat of “North Shore Country Club Estates, Oiv..
as racorded in Volume 58, Pages | through 7, Plerce Counm

THENCE 5 88°43°58" £, 31.48 fest along safd Mortherly Viasi
THEMCE along said Northerly Yine S 71°18°36% €, 154.93 Toe

THENCE along the Essterly Tine of safd plat, 5 18°54'24":\,
36.9% feot to a point of cyrvature:

THENCE Southerly along said Easterly Vine 185.07 feed:n)i
arc of a ngn-tangent curve to the left, hutng & raof
645,00 feet, the radius point of which bears § 71°13'48
through a central angle of 16°31:42" to the end of iat
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Legal Description
orth thare Golf Couvce
Page 3

THEMCE 210ng sajd Easter)y line, § 02°14°23" &, 1170.50
feat to 3 point of curvature:

THEMCE Southerly along ssfd Laster) an 447 .55 faut slong

the are of a2 non-tanpgent curve to the right, having o radius

of 1085.268 feet, the radius point of which bears N 87°¢5'06% W,
through 8 cenlrul angle of 23°37'42", to the end of said curve; . -

THENEE sYang sald Basterly Yina, § BY%04%10* £, 104.28 foet'to
a point of curvature;

TMENCE Southeasterly adang said Easterly line, 314.08 Feet
alonn the arc af a non-tangent curve to the right, having a
padiug aF 2J0.00 Foet, tha »hdfut point of which bears 5 ¢4~23'43" u;‘:-
through a central angie of 66°38'G2", to the end of teid curw; C

THENCE S 10*18°41% M, 600,00 fmst To & poInt on the Horthérly |
margin of 33rd Street N.E.;

THENLE along said Northerly margin S 83%30°26" [, 1039 :» leut
to the TRUE POINT QF BEGIMNING. -

EXCEPT that portion situate $n ssfd Section 23, wore urueuhﬂy
duscribed as 7ol lwwi

Commene ing At the N corm of aid smm 3

THENCE § 88°37°51" £, 1158.44 fest slong tha North Hne of‘ -
the W 1/4 of the MW 1[4 of said section;

THEMCE S G1°22'09" U, .18 feat to the TRUE POINT OF
. BEGINNING:

THERCE W B5°42738" €, 401.12 feet; S
THENCE S 78%32°28° €, 377.53 faet;
THENCE 5 50°18°15% E, 305.13 feet;
THENCE 5 mf‘ﬂ‘&" E, 458.69 feet;
THERCE S 07"1B°32" W, 122,55 feet; .
THENGE § 43°12°36> W, 452.77 faet;
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Legal Bescription
North Shore Gotf Course
Page 5 i

THENCE N 30°51'75" ¥, 448.47 fect;

THENCE N 14°55'53" €, 77.62 feet to the TRUE POINT OF
BEGINNING.

AND EXCEPT 2 6D.0D foot strip in the ownership of Pierce Counz,y.fr
move particularly described as follows:

Commencing at the NW corner of said Swection 23:

THENCE S 83°37'51* L, 630.08 feet dlung Lhe North line
of the MW 1/4 of the' K 1/4 of safd Section 23 to the o
“True Point of Beginaing; .

TRENCE S 01°20°27* W, 1332.90 feet to 2 point on the
South line of sald NW 1/4 of the Ni 1/4;

YHENCE S 88°19'37* E, 60.00 feet along safd South line;

THENCE N 01°20'27° E, 1323.22 feet to a point on said
Marth line of the M® 1/4 of the Ml 1/4;

THENCE N 88°37'51% W, 60.00 feat along satd North line. to
the True Point of Beuinning.

korth Shore Golf Course, less exceptions, containing 114,16
acres, more or less.

Entire parcel to be mbject to easements for public utilities
of, all types and ingress-egress casements or dedicauons

663
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Lega) bescriptmn
North Share (olf Course
Page 4

THENCE ¥ 08°40°23" W, 596.83 feet;
THENCE M 39°48'20" W, 468.62 fest;
THENCE N 61°11°'21" W, 32, 38 feet;

THENCE N 00°00°00™ £, 35.00 feet to the TRUE. POINT w o
BEGINNING. )

AND EXCEPT that portion situate in satd Sectiun 23, mdre
partfcularly described as follows:

Conumdng st the M cornér of said Séctloa f’

satd W 1/4 f the W 'i/

YHENCE § 01°22°09* W, 696.01 fext to the YRUL.]
BEGINNING: '

THENCE N 85°03°17° E, 290.69 faet;:
THENCE § 64"17°24" £, 449.50 feat;
THERCE § 08°33'11% E, 361.70 fewts

THEMCE 'S B0®32'18" E, 50.8) feet:

THENCE S 19°39°14" £, 74,33 feet; .
THENCE § 04°36' 38 W, 311.0) feet;
THENGE S 22°04°04° W, 399,25 fent; U
THENCE $ 31°22'23% W, 480.2) feet;
THENCE § 25°12°04" W, 187.88 feet:
THENCE K 61°41°67" ¥, 147.66 faet:
THENCE K 06°20°25* W, 90.55 feet;
THENCE N 50°18°35% W, 302.58 fest;
THEWCE N 12°12°09" [, 723.10 feet;
THERCE N 18°40'36" E, 374.73 feet:

TR e
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STATE OF WASHINGTON, County of Plerce
ss: |, Pat McCarthy, Auditor, of the above
entitied county, do hereby certify that this
foregaing Instrument is a true and correct copy
of the original now on flle in my office. :
IN WITNESS WHEREOF, { hereunto set my
hand and the Seal of Said County.

ARTIY S
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No. 38941-0-I o
COURT OF APPEALS, DIVISIONTT '
OF THE STATE OF WASHINGTON

CITY OF TACOMA,
Plaintiff/Respondent
And

JOHNNIE E. LOVELACE, LOIS S. COOPER, and
JAMES V. LYONS and RENEE D. LYONS

Intervenor-Plaintiffs/ Appellants,
V.

NORTHSHORE INVESTORS, LLC, NORTHSHORE GOLF
ASSOCIATES, INC., and HERITAGE SAVINGS BANK,

Defendants/Respondents.

DECLARATION OF DELIVERY

I declare under penalty of perjury of the laws of the state of
Washington that I am over the age of 18 and not a party to the above-
captioned action. On October /. {i Ik, 2009, 1 caused to be served upon
counsel listed below, in the manner indicated, a true and correct copy of

the foregoing and attached documents. [T ({( J (;@/ C,) /Z@

Amanda Kleiss-Acres

ORIGINAL



Matthew Turetsky

Aaron M. Laing

SCHWABE, WILLIAMSON & WYATT, PC
1420 Fifth Avenue, Suite 3010

Seattle, WA 98101

Attorney for Northshore Investors, LLC

Mark A. Hood

VANDENBERG, JOHNSON & GANDARA, LLP
1201 Pacific Avenue, Suite 1900
Tacoma, WA 98401-1315

Attorney for Heritage Savings Bank

Christopher 1. Brain

Paul W. Moomaw

TOUSLEY BRAIN STEPHENS PLLC
1700 Seventh Avenue, Suite 2200
Seattle, WA 98101

Attorney for North Shore Golf Associates Inc.

Gary Dennis Huff

Steven D. Robinson

KARR, TUTTLE, CAMPBELL
1201 Third Avenue, Suite 2900
Seattle, WA 98101

Attorneys for Plaintiffs Lovelace, Coopers, and Lyons

By U.S. Mail

v By Legal Messenger
By Facsimile
By Email

By U.S. Mail

v' By Legal Messenger
By Facsimile
By Email

By U.S. Mail

v By Legal Messenger
By Facsimile
By Email

By U.S. Mail

v' By Legal Messenger
By Facsimile
By Email



