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I. INTRODUCTION 

Respondent City of Tacoma agrees with the first argument raised 

in the Corrected Brief of Appellants (at pp. 9-17): the Open Space Tax 

Agreement ("OST A") conveyed a non-possessory property interest in the 

Golf Course to the City by granting the City the authority to restrict use of 

the property to golf course and open space. I 

This appeal arises from a declaratory judgment action that the City, 

as plaintiff, brought against two defendants: North Shore Golf Associates, 

Inc. ("NSGA"), the owner of the Golf Course, and Northshore Investors, 

LLC ("Investors"), which has submitted an application to build 860 

residential units on the Golf Course, thus ending the open space and golf 

course use of the property. In that action, the City asserted various claims 

based on the OSTA (and on a Concomitant Zoning Agreement that applies 

to the Golf Course), one of which was the City's property interest in the 

Golf Course granted by the OSTA. Appellants Lovelace, Cooper, and 

Lyons requested and received permission to intervene in support of the 

City in the declaratory judgment action. On summary judgment, the 

superior court granted most of the relief the City sought. With regard to 

the OST A, the superior court ruled that the golf course and open space 

designation remains binding and enforceable by the City, and that the 

I Tacoma takes no position on other issues and arguments raised by 
Appellants. 
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property owners cannot unilaterally terminate the OSTA. No party has 

appealed those rulings. 

However, the superior court also ruled that the OSTA did not 

convey a property interest to the City. Having achieved most of the relief 

it sought, the City did not appeal from the superior court judgment and is 

thus a Respondent in this appea1.2 Because Appellants (the Intervenors 

below) have appealed the ruling that the OST A did not convey a property 

interest, that issue is before this Court. The City stands by its position that 

the OST A did convey a property interest. Therefore, in its capacity as a 

Respondent the City submits this response to Appellants' brief setting 

forth the facts and law showing that the OST A provisions granting the 

City authority to restrict uses on the Golf Course constitute a property 

interest held by the City. 

II. STATEMENT OF ISSUE 

Did the OST A, which met all of the legal requirements for 

conveyance of real property and which restricted the use of the property to 

golf course and open space unless the City agrees otherwise, create a real 

property interest held by the City that satisfies the requirements of RCW 

64.04.130 and RCW 84.34.037(4)? 

2 Defendants NSGA and Investors did not appeal either and are also 
Respondents before this Court. 
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III. STATEMENT OF THE CASE 

A. Statement of Facts 

The North Shore Golf Course, which is the subject of the Open 

Space Taxation Agreement at issue in this appeal, is a part of North Shore 

Country Club Estates (hereinafter "Country Club Estates"), an 

approximately 338-acre planned residential district (PRD) consisting of 

residential areas and the 18-hole Golf Course. CP 1297. The City 

adopted the PRD classification in 1981 at the request of the landowners, 

including NSGA, the Golf Course owner, and in return for the agreements 

set forth in the OSTA and other documents as described below. 

In order for NSGA to buy the Golf Course property (which it was 

then leasing) in the late 1970s, it had to reach agreement with the 

developers who were purchasing the surrounding property and also held 

option purchase rights to the Golf Course. CP 720, 773, 780-81, 1395-95. 

In return for an agreement that allowed it to acquire the Golf Course, 

NSGA promised to subject the Golf Course property to the master 

planning process and restrict its use, for such period as required by the 

City of Tacoma, to golf course purposes and to open space. CP 1394-95 

(Agreement Concerning North Shore Golf Course, dated May 10, 1979, 

hereafter "1979 Agreement"). 
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In 1979, NSGA participated as an owner in an application 

submitted to the City for reclassification of the Country Club Estates 

property, including the Golf Course, from R-2 to R-2 PRD. CP 845-47. 

The requested R-2 PRD zoning classification provided for greater 

flexibility than the existing R-2 zoning did for large scale residential 

developments, allowing approval for approximately 350 residential units 

above what would have been permitted under the standard R-2 zoning 

code requirements. CP 837, 1297. NSGA also submitted a separate 

application to the City for establishment of Open Space Current Use 

Classification for the Golf Course pursuant to RCW Ch. 84.34. CP 849-

56. 

On February 10, 1981, the PRD and open space classification 

applications were considered by the Hearing Examiner at a single 

combined hearing, which Mr. Pat Comfort, the attorney for and an officer 

of NSGA, attended and participated in. CP 858-69, 717. Mr. Comfort 

testified that NSGA was committed to operate the Golf Course as a 

recreational facility for the public pursuant to its purchase contract and 

could not change the use of the Golf Course under the "existing contract 

relationship." CP 720, 860-61, 1276-77. 

As anticipated in the 1979 Agreement, the Hearing Examiner 

concluded that it was necessary to permanently restrict use of the Golf 
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Course property to golf course purposes and open space in return for 

granting the R-2 PRD zoning classification for the proposed Country Club 

Estates development. CP 1286. The Hearing Examiner recommended 

approval of the requested R-2 PRD zoning classification, conditioned 

upon NSGA entering into a binding legal agreement "to insure the golf 

course use, which was relied upon to gain the density for this request, is 

clearly tied to the applicant's use in perpetuity." Id. Similarly, the Hearing 

Examiner recommended approval of NSGA's application for the open 

space classification, provided that "[t]he property shall remain open for 

recreational use as a public Golf Course" and that NSGA execute an 

agreement in order to provide a use in perpetuity of the Golf Course 

property in conjunction with the development of Country Club Estates. 

CP 868. 

NSGA received copies of the Hearing Examiner's decisions and 

recommendations to the City Council pertaining to the OST A and rezone 

requests and had full knowledge of the determinations of the Hearing 

Examiner that the Golf Course remain perpetually available for open 

space, density, and other uses as a precondition for PRD-2 zoning 

classification approval. CP 869, 789-90. NSGA also had full knowledge 

of the determination of the Hearing Examiner pertaining to use of the Golf 

Course for golf course and open space use in perpetuity, as a condition for 
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approval of its own request for open space tax classification. CP 1286-87. 

With that knowledge, NSGA proceeded to negotiate the terms of the 

OST A, including providing a proposed form of the OST A to the Office of 

the City Attorney, which included the restriction of the Golf Course 

property to golf course and open space use and the requirement that the 

City approve of any change in the land use. CP 885-94. 

On or about September 21, 1981, NSGA and duly authorized 

representatives of the City executed the OST A. CP 656-65. The OST A 

provides that "[th]e use of [the Golf Course] shall be restricted solely to 

golf course and open space use. No use of such land other than as 

specifically provided hereunder shall be authorized or allowed without the 

express consent of the City of Tacoma." 3 Id , 2. The OSTA further 

provides that the "agreement shall be effective commencing on the date 

the legislative body receives the signed agreement from the Owner and 

shall remain in effect until such time as nullified by the City of Tacoma." 

Id. ,7. The OSTA provides that the agreement shall run with the land and 

be binding on the heirs, successors and assigns of the parties. Id at, 5. 

The OST A contains a full and complete legal description of the Golf 

Course property to which it applies. Id, Exhibit A. 

In 2007, NSGA as owner and Investors as applicant submitted 

3 A copy of the OSTA is attached as an appendix to this brief. 
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applications to the City for approval of permits to end the use of the Golf 

Course for golf course and open space use, and to replace the Golf Course 

with 860 residential units. CP 1116-25. 

B. Procedural History 

Because NSGA and Investors asserted to the City in the course of 

the application that the Golf Course was not bound by the OST A (or by 

other documents not at issue in this appeal), the City brought a declaratory 

judgment action against NSGA and Investors, seeking a declaration and 

judgment that the OSTA and (and the other documents) are binding and 

enforceable on the Golf Course. CP 1-79. Among other relief, the City 

requested that the court declare that the use restrictions in the OST A 

remain binding and enforceable unless and until the City approves a 

different use; that the OST A cannot be unilaterally terminated by NSGA 

or its successors and assigns; and that the rezone to R2-PRD was 

conditioned on maintenance of the Golf Course as open space. CP 19. 

The City also requested a declaration that the OSTA created a property 

interest for the City in the Golf Course and a judgment quieting title in the 

City to that interest. CPI8-19, 22-33, 225. 

Johnnie Lovelace, Lois Cooper, and James and Renee Lyons, who 

are residents of Country Club Estates, the residential portion of the PRD 

that includes the Golf Course, sought and received permission to intervene 
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in the declaratory judgment action. CP 80-117, 179-86. The intervenors 

joined in the City's motion for partial summary judgment and, in addition 

to other issues, they argued that the OSTA created a property interest for 

the City in the Golf Course. CP 1651-53, 1694-96. 

On cross motions for summary judgment, the superior court, the 

Honorable Russell W. Hartman, entered a judgment largely in favor of the 

City. It stated that the golf course and open space land use designations in 

the OST A remain binding and enforceable unless and until the City 

approves a different use; the OST A cannot be unilaterally terminated by 

NSGA or its successors and assigns; and the rezone to R2-PRD was 

conditioned on maintenance of the Golf Course as open space. CP 1964-

65. However, the court entered judgment in favor ofNSGA and Investors 

to the extent that it stated the relationship created by the OST A is not a 

real property interest but an open space land use designation. CP 1965. 

Neither the City nor Defendants NSGA and Investors appealed 

from the superior court judgment. The intervenors did appeal and in 

addition to other issues specifically sought relief from the portions of the 

superior court judgment stating that the OSTA does not constitute a 

property interest held by the City. Notice of Appeal, p. 2; Appellants' 

Brief, pp. 1,9-17. 
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IV. ARGUMENT: THE LIMITATION ON USE OF THE GOLF 
COURSE IS A REAL PROPERTY INTEREST CONVEYED TO 

THE CITY AS A CONDITION OF APPROVING THE OPEN 
SPACE TAX CLASSIFICATION 

A. State law expressly authorizes cities to require the grant of 
property interests as a condition of open space tax agreements. 

The superior court correctly ruled that the OSTA gives the City the 

right to limit the Golf Course to open space and golf course use and that 

that right cannot be unilaterally terminated by the Course owners. CP 

1964.4 However, the court erroneously failed to recognize that state law 

expressly declares that such a right is an interest in real property. A 

provision in the statutory chapter governing conveyances of real property 

states: 

A development right, easement, covenant, 
restriction, or other right. or any interest less than the fee 
simple, to protect, preserve, maintain, improve, restore, 
limit the future use of, or conserve for open space purposes, 
any land or improvement on the land, whether the right or 
interest be appurtenant or in gross, may be held or acquired 
by any .. . city . . . . Any such right or interest shall 
constitute and be classified as real property. All instruments 
for the conveyance thereof shall be substantially in the 
form required by law for the conveyance of any land or 
other real property r] 

RCW 64.04.130 (emphasis added). 

4 Neither NSGA, Investors, nor any other party has appealed that portion 
of the judgment. 
S As shown in the next subsection, the OSTA is substantially in the form 
required by law for the conveyance of real property. 
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The right granted to the City in the OSTA is the right to restrict the 

use on the Golf Course property to golf course and open space use until 

the City agrees to other uses. See OSTA, ~~ 2 & 7 and Judgment, ~~ 2(a) 

& (b) at CP 656-65 and 1964. This right falls squarely within the 

expansive definition of "[ a] development right, easement, covenant, 

restriction, or other right, or any interest less than the fee simple, to ... 

limit the future use of, or conserve for open space purposes, any land or 

improvement on the land" and as such it "shall constitute and be classified 

as real property." RCW 64.04.130. 

Not only does the real property statute unequivocally define the· 

type of right granted to the City in the OSTA as an interest in property, but 

also the open space taxation statute expressly provides that a city can 

require the grant of an easement or similar property interest as a condition 

of approving a request for current use classification of open space land: 

The granting authority in approving in part or whole an 
application for land classified or reclassified pursuant to 
RCW 84.34.020(1) may also require that certain conditions 
be met, including but not limited to the granting of 
easements. 

RCW 84.34.037(4). 

In the open space statute, RCW Ch. 84.34, the Legislature 

recognized the importance of preserving open space, and provided two 

closely interrelated means for advancing that important state interest. 
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First, the statute allows owners of property that qualifies as "open space 

land" to apply for and receive current use classification resulting in 

substantially reduced property tax assessments. RCW 84.34.020-.050. 

Second, the statute authorizes owners of open space property to convey to 

cities (or other government or conservancy entities) rights in property 

necessary to ensure its preservation as open space. RCW 84.34.200-.250. 

Contrary to the contentions ofNSGA and Investors in superior court, these 

provisions are not exclusive, and both portions of the statute authorize 

cities (and other entities) to acquire property interests to protect open 

space land. RCW 84.34.210 allows cities to acquire a wide range of 

property interests by any means (except eminent domain). In addition, as 

noted above and particularly relevant here, RCW 84.34.037(4) authorizes 

cities to impose conditions, including the grant of easements, in return for 

approving open space tax agreements like the OST A at issue here. 

Easements are interests in real property. 17 WILLIAM B. 

STOEBUCK & JOHN W. WEAVER, WASHINGTON PRACTICE: 

REAL ESTATE: PROPERTY LAW § 2.1, p. 79 (2d ed. 2004). Thus, the 

plain language ofRCW 84.34.037 (4) allowed the City to require the grant 

of a property interest in return for OSTA approval. Moreover, nothing in 

that language limits the interest that can be acquired to easements or 

licenses to use trails (as NSGA and Investors contended below). The 
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word "easement" encompasses far more than trails. Rights to restrict an 

owner's use of property are a common form of easement, sometimes 

referred to as "negative easements." City of Olympia v. Palzer, 107 

Wn.2d 225, 230-31, 728 P.2d 135 (1986) (holding that open space 

restrictions in a PRD are easements and therefore, not extinguished by a 

tax foreclosure sale); STOEBUCK & WEAVER, supra, § 2.1, p. 83. 

Furthermore, RCW 84.34.037(4) authorizes conditions "including but not 

limited to" granting easements. Thus the statute did not preclude, but 

rather expressly permitted, the City to require, and NSGA to agree to, a 

condition in which NSGA granted an easement, restriction, right, or 

interest limiting the future use of the Golf Course property in return for 

City approval of NSGA' s request for open space tax classification. That is 

exactly what the parties did in the OST A. 

As stated in the OSTA (at p. 2), "this agreement contains the 

classification and conditions as provided for in RCW Ch. 84.34 and the 

conditions imposed by this legislative authority." CP 657. The conditions 

in paragraphs 2 and 7 of the OSTA, stating that no use except golf course 

or open space is allowed without the City'S consent and that the OSTA 

shall remain in effect until nullified by the City, are conditions imposed by 

the legislative authority as allowed by RCW Ch. 84.34. NSGA's decision 

to grant to the City the right to restrict the property to open space and golf 
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course use, in return for obtaining significant tax savings (not to mention 

the right to purchase the Golf Course pursuant to the terms of the 1979 

Agreement and the related approval of R-2 PRD zoning for Country Club 

Estates, including the Golf Course) is precisely the type of condition that 

the City was authorized to require in return for approving NSGA's 

application for current use tax classification. RCW 84.34.037 (4). 

The use restrictions set forth in the OST A are consistent with the 

statutory purposes of RCW 84.34.037. Those purposes incl ude 

conservation and enhancement of natural or scemc resources, 

enhancement of recreational opportunities and "any other factors relevant 

in weighing benefits to the general welfare of preserving the current use of 

the property." RCW84.34.037(2)(b). In 1981, the Hearing Examiner 

made clear to all parties, including NSGA, that a perpetual use restriction 

on the Golf Course served to achieve the open space, recreation, and other 

public benefits that were both contemplated in the open space statute and 

addressed by the PRD rezone. If the owner were free to construct 860 

residential units on property that had been identified as an open space and 

recreational area necessary for the PRD rezone, that would not "enhance 

recreation opportunities." Nor would the other objectives set forth in 

RCW 84.34.037(2) likely be achieved. 
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NSGA negotiated and agreed to the unique language of the OST A 

based on the particular circumstances of the combined PRD rezone and 

open space applications. NSGA participated in a PRD rezone application 

in which maintenance of the Golf Course as a golf course was expressly 

offered to the City in exchange for the PRD rezone. CP 719, 721, 736, 

1276. NSGA represented to the City, both by presenting the 1979 

Agreement in conjunction with its open space application and by its 

representative's testimony at the combined hearing, that it was bound to 

operate the Golf Course as a public recreational facility. Id., see also CP 

1286, 1294-95. NSGA then proffered to the City, and later signed, an 

OSTA agreement containing unique provisions not found in any other 

identified open space taxation agreement to which the City is a party. CP 

656-65, 885-94. This OSTA fulfilled and implemented the earlier offer 

and representations. Under these circumstances, and given NSGA's 

express agreement, the City clearly had authority under RCW 

84.34.03 7(4) to require that the OST A convey the right to limit the Golf 

Course to open space and golf course use.6 

6Finding the creation of a real property interest in these unique 
circumstances does not mean that every open space tax agreement would 
convey a property interest. There is no merit to the argument, made by 
NSGA and Investors in superior court, that a city's authority under RCW 
84.34.200-.250 to obtain "conservation futures" or other property interests 
to preserve open space means that RCW 84.34.037(4) does not also 
provide authority to obtain property interests. As already noted, that 
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And, as previously noted, that right -- to limit uses on the property 

in order to conserve open space -- is expressly defined as a real property 

interest. RCW 64.04.130. Under that statute, the instrument conveying 

the right must be substantially in the form required by law for the 

conveyance of land or other real property. As shown in the following 

subsection, the OST A meets that requirement. 

B. The OST A is in the form required for the conveyance of real 
property. 

The form required by law for the conveyance of real property is 

minimal. That minimal form is set forth in RCW 64.04.010, which 

requires that conveyances be by deed, and RCW 64.04.020, which 

specifies that a deed must be in writing, signed and acknowledged by the 

party bound. There is no dispute that the OSTA meets these requirements. 

It is written and is signed and acknowledged by James Bourne and Patrick 

argument is contrary to the plain language ofRCW 84.34.037(4), which 
clearly does allow open space tax agreements to be conditioned on the 
grant of a property interest. However, this does not render the 
conservation futures program established by RCW 84.34.200-.250 
meaningless. Not all open space applications will have the facts here that 
led to NSGA's voluntary decision to grant the rights contained in 
paragraphs 2 and 7 of the OST A. In those more common situations that 
lack a basis for requiring the unique restrictions contained in this OST A, 
the conservation futures program provides an alternative means for 
acquisition of property interests that protect and preserve open space. 
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C. Comfort, then respectively the president and secretary of NSGA. 

OSTA, p. 2 at CP 657.7 

That is all that the law reqUIres. A deed conveymg limited 

property interests such as those authorized and recognized by RCW 

84.34.037(4) and RCW 64.04.130 does not need to be in any particular 

form, much less the form set forth in RCW 64.04.030-.050. Those statutes 

provide suggested forms in which warranty, bargain and sale, and 

quitclaim deeds "may be" (but are not required to be) prepared. As a 

leading treatise on Washington law makes clear, such forms are not only 

not required, but are not appropriate, for the type of interest authorized by 

the open space statutes and included in the OST A. 

Washington's three special statutory forms of deeds 
. . . are, by their wording, suitable for the conveyance of 
only possessory interests, i.e., estates in land. They are not 
suitable for the creation of nonpossessory interests, such as 
easements, profits a pendre, and restrictive covenants. 

STOEBUCK & WEAVER, supra, § 7.3, p. 473. The right granted to the 

City in the OSTA is not a possessory interest, therefore, no special 

statutory form of deed was required for the OST A. 

Because the OST A expressly transfers the right to restrict uses on 

the Golf Course property from NSGA to the City and is written and signed 

7 Case law further suggests that an adequate legal description of the 
property burdened by a restriction is also required to meet the deed 
requirement. The OST A contains a full and complete legal description of 
the Golf Course property. CP 660-64. 
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and acknowledged by NSGA, it meets all the requirements imposed by 

law to create a property right in the City. The law is clear: 

No particular words are necessary to constitute a 
grant and any words which clearly show the intention to 
give an easement are sufficient . . . In general, deeds are 
construed to give effect to the intentions of the parties, and 
particular attention is given to the intent of the grantor 
when discerning the meaning of the entire document. . . . 
However, any doubt as to words used in a deed will be 
construed against the grantor and in favor of the grantee. 

Zunino v. Rajewski, 140 Wn. App. 215, 222, 165 P.3d 57 (2007) (citations 

omitted). 

Moreover, "any written instrument that is signed, sealed, and 

delivered and that conveys some interest in property" meets the 

requirements for a deed set forth in RCW 64.04.020. Zunino, 140 Wn. 

App. at 223 (emphasis added; quoting Black's Law Dictionary 444). 

In Zunino the Court concluded that the documents at issue were 

not deeds because they did not demonstrate a present intent to convey an 

easement. The facts there, which are completely unlike those here, 

provided ample support for that conclusion. There, the grantor of the 

purported easements sold property without reserving any easements in the 

deeds. Zunino, 140 Wn. App. at 216 and 220. Instead, the grantor 

recorded separate documents, in some instances after conveying the 

purportedly burdened property to purchasers. Id. at 218. Those 
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documents asserted that ''this easement was created' sometime in the past. 

Id. at 222 (quoting documents with italic emphasis added by Court). Not 

surprisingly, when reviewing documents in which the grantor, who did not 

even own all the allegedly burdened property, stated that an easement 

"was created" at some other time, the Court concluded that "the 

documents are not deeds because they do not convey an interest in 

property." Id. at 223. 

Here, unlike in Zunino, there is no dispute that NSGA owned the 

Golf Course at the time it executed the OST A conveying to the City the 

right to restrict use of the property. Moreover, in direct contrast to 

documents at issue in Zunino, the OSTA clearly states NSGA's present 

intent to grant a right to the City to restrict, from that time forward, the use 

of the Golf Course property. The OSTA is written in the present tense and 

it recites that "both the Owner [NSGA] and the legislative authority [the 

City] desire to limit the use of said property ... " CP 656. It further 

provides that "[ n]o use of such land other than as specifically provided 

hereunder shall be authorized or allowed without the express consent of 

the City of Tacoma," and that the "agreement shall be effective 

commencmg on the date the legislative body receives the signed 

agreement from the Owner and shall remain in effect until such time as 

nullified by the City of Tacoma." Id., ~~ 2 & 7. It is hard to imagine 
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words that could better express a present intent to grant to the City the 

right to limit uses on the Golf Course property to those set forth in the 

OST A. Because the OSTA demonstrates this intent and is in the form 

required by RCW 64.04.020 it is a deed that transferred a limited right in 

the Golf Course property from NSGA to the City. Zunino, 140 Wn. App. 

at 222-23; RCW 64.04.130. 

Moreover, the objective extrinsic evidence, including NSGA's 

representations and testimony at the time of the open space and PRD 

applications, confirms the plain and unambiguous language of the OST A 

setting forth NSGA's intent to transfer to the City the right to restrict uses 

on the Golf Course. The 1981 Hearing Examiner decision clearly 

indicates that NSGA was to convey a property interest to the City, 

specifically "a use in perpetuity of this property" for open space. CP 868. 

Because both the OST A itself and the objective extrinsic evidence 

plainly express the intent to transfer to the City the ability to limit uses on 

the Golf Course to open space and golf course until the City determines 

otherwise, NSGA's after-the-fact allegations raised in superior court that it 

did not intend to convey a property interest are irrelevant. NSGA 

undeniably intended to, and did, give to the City the rights set forth in 

paragraphs 2 and 7 of the OSTA. Whether or not NSGA's president 

subjectively understood that the rights NSGA chose to transfer are 
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interests in property does not change the fact that he agreed to transfer 

them, and it does not change the law that such rights shall constitute real 

property. RCW 64.04.130.8 Because the OSTA gives the City rights 

defined by law as real property and is substantially in the form required by 

law to convey real property, it conveyed a real property interest in the Golf 

Course to the City. 

v. CONCLUSION 

For the foregoing reasons, Respondent City of Tacoma concurs 

with Appellants that the OST A conveyed a non-possessory property 

interest in the Golf Course to the City and that the superior court erred in 

concluding that the OSTA did not give the City a property interest. 

RESPECTFULLY SUBMITTED this 14th day of October, 2009. 

GORDONDERR LLP 

BY~~ 
Jay P. Derr, WS #12620 
Kitteridge Oldham, WSBA #19011 
Dale N. Johnson #26629 
Attorneys for PlaintifflRespondent 
City of Tacoma 

2025 First Avenue, Suite 500 
Seattle, Washington 98121-3140 
Telephone: (206) 382-9540 
Facsimile: (206) 626-0675 

8 NSGA's unexpressed subjective beliefs that are in any event not 
admissible evidence. Go2Net, Inc. v. C I Host, Inc., 115 Wn. App. 73, 84-
85, 60 P.3d 1245 (2003). 
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QPEII SPACE TAXATION AGREEMENT 

THIS AGREEMENT batween IIORTH SHORE GOLF ASSOCIATES. t.C •• heretnafter 
called tile -Ownet"'. and tlla CITY (E TACOM is entered Into this t"" de,y of 
Sap ...... tlSl. --

1lHER£AS th8 owner of thl real property described In the attadlecl 
Exhibit -A- hlylng _ada appllcatlan for classIfIcatIon Of t~t property under 
the proytsions of RCV M.M. and , 

IIIUW both the OIlIer and tlla legislative authorIty .tre ~ l1_it 
the i.ISe '" ,.hl property. 1'tCCIllllzt", that slld\ land hIS sllllstll\ttal pub'" 
.,"ue as ope .. spICe ~ that tlie preservatton of SlIch lind COMtltutes an 
tllPOl"tlllt pllysic:al, soct.,. esthettc: and eclllalfC asset to the pubUt. and 
bOth part1. agree that tile clustftcltton of tha Pl'Opertll1l1rlng tile life of 
thts IIIIr-.l\t sllall be 'I»" 0"", Splc'; 

IIIIW. 1'II£RD'ORE, the p.rt1., In consld.,..tton of tile !llltu.l c:GvtIIIIIU 
Ind CIIII1fftlans set forth linin. do "ree IS 'ol1OW$; 

1. llIe land USI cla,'ncatt. under flCW 84.34 (cuM"ent ., taaatton, 
a..,. not ClIMr an 1111 portion of ,tlla subject ,ropert,. ,., parU., Chlllgt 111 
1. 1151 Wll slibjll:t tile MttN propert,1 coRred under tll1 ... ....-nt to • 
1'011bcli: IIId PO,ltl' 

2. TIll u •• of such lind shin be rutr1c1:ed sol.,y to gcM QlUI'II IIICI 
OPal SIlICll U... No USI or such lend other thin 15 specifically provided ........ 
under Jhal1 be IUtllDr1zed or .1l4*ICI without tile 'JqI"" conlOt of tile tftl 
tff T I=-. 

3. A flllCI shall IN! p1&Cad III proxtllitl to tile • ..,iIltfl 'tee In luch 
, .. 1It1lll .. to 11111,.. protICUGII to tr."~c an J3rd Strut, tilt tuCt: Joe.tfM 
of Iltltd\ flftCl Iftd , .. tII thereof to b. dtteNh_ by PIorth SlIOrt &011 AI • .,. 
Clites, In:. 1n consultation .,t11 tile Cttl of TICaII. 

4. No structures .11111 be erected upon IUd! 1II1II lGe'" tllOll dine", 
. rwl.t.t to inti CIlIIP«tlble •• tIl the «:1 a .. "1111 UII of till land or 1Xc:ep\ tllol. 

restcllllc:1 bIIndl. fflt IUCIt .nlttytdull. IS are engqed In the CII'I. "'. 
oplrlllOll 01' INIIIgIIIItM of .1ICIt lind. ,. 

5. Til' ... ,...., IlIln nm wnll the lind descrllN141 hlNtn IIId "'an 
til b11'11111111 UPIIII tile hit", SUCal5S0~ Ind ISltllAt of til. pU'tf .. !leNto. 

I. IItIIn III.V ",,'sslbl. action In .'l11nt •• 'n for tnt tondIInltlOll 
of tile f. Utl. of tM lind WIIIIr til' • .....-ant Is ftled 01" "'*' allClt Iud 
I. acqutred as I rault of I ul1 to • pu1111c: bOdy. t111. II"-"t 1/1111 lie 
... n and fold AS of tile date tile .:tlon ,. fl1ad. IIId the,..after tilt ... ,.... 
IIIftt shan not be blndinll on IfI1 part1 to tt. 

7. This IIIJrtallllt ,"all be .ffacllv. ClOIIIItnCfnll 011 the dete tha' 
111_ lathe ~ NCltVIS tile .t .. q,......t fl'Oll tile ChIne .. II1II shall ..... tn 
tn efftct U"ttl IUch Una IS nulllfhd b1 the Ctl, Df TICCIN. 

8. After _ 1111C1 hIS '*" clmtf1ed ad III aare-t: IXecUted, an,' 
chlllr of t. .. u .. of tile lanett IlCcep\ throu;' COIIPlllfttI "tth subparalra. 7 
and of tMs III~, shill lie COlIS'."" • !trelleh of eIIts llre.ent InCI 
,Ubject to IPP11eu1. tuast pen.1ttft II1II 1RtIrIit B prowldtd in Sections t 
and 12. ~r 212. LIWI or 1173, ls' EI. Slss. 

t. A breach of .. .....emt shall not: occur II'Id tile add'tiDnal till shan 
not "- tmr-Dlect " the !'8»vll of .'lIftltiOll resulted sol,11 f!'GII: 

a. TrlllSf ... to • go'lmnent; elltttl tn ,x;Ilange far other land 
located within the State of IllIlIington; 

()perl Spece TUItion Agreement • 1 
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b. II. t,k1rlg through otl<er,ise Of thIr powe,. of elnitlec'ft doaIIaili. or 
sal. CII" trwfer- to an entity hiving tha power of fJIIlnent damaln 1n 
antlelpatlCWl of the tKarelse of tucll power; 

e. A natural diStiter 'lIel'l as Ii flood. wtndstom •• arthquate or 
other such calamity rather than by virtue of the aet of t~ landowner 
chlltl,lng the use of such propert.,\l; 

d. Offichl atUon by an agency of the State of Washington or by 
the County or City wtthln Whfch the land 1s located which disallows the 
present use of such lern!. 

It Is declared that this agraenent tontafns the class 1ft cation lAd con~ 
dltl. IS PTIlvlded fol' In RQI 84.34 and the condttlollS1-.posed by this 1.g1s­
latlve authortty. 

Ttle 111141 description of the classified land 1$ attached heTeto. des1g­
nated Exhibit -A" aQd b.,\l th1s reference made a part hereof • 

. Asst!SSOI"'s Pll'cel No. 1)3-21-23-2-016. 

DATED th1S_'~~~_'~ 

As Owner of tile PI"OPIII"ty above described. I illllicat. by 1111 sl9NtuN 
thlt I .. AWli'll rsf t,.. potential till: lIabftfty wMch III., ... fn upon bA1C1I 
!lentOf end 1 hereby ICcept the cl.slneatlon and CQ8d1t1ons of tilt, Igr •••• ftt. 

RECORDED 

"fttT3ft PI:.I 

i ..... .:.1 .. :· :.;", ~ .. ~urh I~" 
l'.:i!~ WA~pan 
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STATE OF WASHINGTON l 
S5 

County of Pierce 

t. THE UNDERSIGNED, a Notary Publ1c 1n and for the 5t4t1! of WnMlIgton. 
do IIereby ct!I'tify th~ OIl U\lS 21 day of SepteJDber • 1981. persoi1611y 
t;lPt:ared befvre !lie 8lIIes O~ ana Patrick ~. COlllfort • 
to .. kn_ to be the Preslaent Ina SecretlP'Y, respectively. of he (:01'901'1-
t1Q11 midi executed the above instrtaellt. IIId ICtnowl.dted saId lrt$trl*llt to 
be tile free and voluntary act .nd deed of said corporatiOll, for tM uses IIId 
purposes above ment 1 OIled. IIId on oath stated that tlltly were IIItl10rized to 
execute said instrl:llent and that the ulIl Iffixed Is the corporate setl of 

.~~~;:on . 
• 1'" :-".,::.~~"'~(~ 1111 hand &nd offtc"l seal the dlY and ~r lISt above 
.... .ft~~t,'r\··'!:..· 
f' ... oJ '-.:- ::.''''- ~~ 
'. . ./ .. I.IC ;'" "b~,,* ,*,i~ t:: ,:;' .. ·I .. ~·<i olti 1 t Tor ""'.-<',. 4-~.,!,:;'~"'':/ 5t4te of liasMn,ton. 1'ft1dtn, 

'.. ":" : 11'1'.,.···· lit TaCGllla 
'.~ 

.'- ';' ... ~ 

. ~::.:; , 
:. ''';' 

\ ..... ::, 
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LfGAL DESCRIPflON 
NOIITII SlIlJIf GOLF COURSE 

lh.t portion of section 23, 121H, 10£, W·M., Cit. ... of T.c:oea, 
Pfbrc. CQunty, WnhtngtOll. lIVre PArlic;ul.rly d~.c.:rlilect " 
fo1\aws: 

GflfENClHa .t tile SoutheAlt 1:1)",_" of tile Sit 1,4 Of til. SV II' 
0' s,.d S"tfon ~3; 

THEr«:E " 01047'Ot" E, 30.00 (tet along the hit linr of s.id 
5W 1/4 of the SW 1/4 to ill point on the Northerly 1II"'91n of J3rd 
Street ,to E. ilnd the TRIlr POINT OF B£UJ"tll NG~ 

TICENCE S 88-38' 30" E. 2Q3.28 feet .10119 $aill IIorthe"':t IUr,in~ 

THENCE K 01"2)'30" E. 46.31 fett; 

THENCE H 09".3'22" W. 144.24 feet; 

THENCE H 70°01'11" W. 1~9.44 feet; 

THENCE N 14-17'48" W, 341.98 'eet; 

THENCE H 12"25-1," W, '4'.76 f .. t~ 

THENCE It OS-15'51" W. 1t1,83 feet; 

THENCE: N ttS"45'OJ- E. 38t.21 'aeU 

TM!HtE N IlS-N"'· E. rH.6D fH"t; 

THEMCt II. .. -OZ'Ol" £~ 2~9.61 feet; 

TltEIICf '/'Sl-03'06'' E ••• " , .. ta 
THENCE ".26eSJ'JD* E. 418.12 fett\ 

TMEMtE·i&1·4I".- E. 244.02 f .. t; 

THDIC£ R. 60-28'30" E. 318.55 'let; 

THEflCf .' 30·03'06" f, 158.» f .. ta 

THENCE. 01·l6'l'" V, 489.21 'eet; 

THEIICE I '1·"0'00" E. 274.09 'ett; 

lMENCE M 22-28'4'- E, 156.92 ' .. '1 
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VOL 060,.1038 
l£~ O£SCRIPTIDR 
Hortb ShDre Golf Cpurse 
P.ge 2 

THENCE If 01D52'40" E, 305.16 feet; , 
TII£III:[ If 21°58'28M V. 301.33 feet; 

THENCE N 14°37'15- E. 118.85 f .. \~ 

THENCE N 57°01'50" W. 220.5l fret; 

THEIC£ If 68°11 '55" W. 269.26' feet. 
THeNCE N 84°33'35" W. 316.43 feet~ 

'HENCE S 83"26'3'- W. 431.86 feet. 

THENC! N 80°51'35" N. 222.71 feet. 

: THENCE 5 53°54'59" W. 115.88 feet; 

THENCE S 51°25'38" W. 292.47 feet. 

rH~HCf S 45°55'31" ~. 134.85 feet; 

TH£NCI: S 04·06'24" W. 114.71 feet; 

THENCE S 04°11'10' E. 292.21 flit' 

TMEIEE 5 30°21'12' E. 109.34 feet; 

TIItIItE S 069 0'59" II. ns.oo f"t~ 
TK£MC£ $ 2&°13".· W, 44~.21 'ttt} 

THEIICE 5 2S052'25" W. 41'.87 f .. t to 8 pofnt' Oft tile 1ID.'tMto, 
Itn. of thl plat of "IIortll SIIore Count". Cl. lU&UlS .... UI'Io'·., 
as ncorded in Vol~ 58. P."" l thro. 7. Ptlt'U 

TH£IC£ S 88°43'58. E. 31.48 fHt 110ftl Sltd tIortfIer1, " 

THEra lIon, .. id _th ... ly It ... S nO'I'J1° E. 15' •• '" 

lHEftCE .1.", tile [uter1, Une of sltd pl.t. S 18~ ".M feet to • point of c.,"I"VItIlN~ 

JH[JICI $outllerly .'Dltll s.1d r .. ter1, lint 11&.07 
Irc ., • fIOII·glI,,,,,t curve to tile lett, "'~tn, 8 
'45.00 f .. t. u. "dful potnt of .fell Dun S' II 
thtoath. c.ntr.l .nll. of ,,°31'44- to the ... ·0' 

...... 

L 
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THENt[ along SAid EasttrJy l1ne. S Ql-14'Z3" W. 1170.50 
'Nt to • !lOlIIt of C,,"itU,., 

THf",[ Southerly alone Iltd ['5terly lina 441.5i f.lt _10"0 
tbII arc: of • _~tan .. t curve to tM .. tglll, l\avillf • ,allilll 
Qf 1085.28 f ... t, t.,. ... dillS potnt of 1IIh1ch bear' H aJ"IIS'06" W. 
thrau", • centr.l mgle of U-17' liZ·. to thi end of sa ill cur .... 

'\I[~f .. 'anp •• U lub .. ,,, Hn •• ! 1'i'~·lD· E. 104.211 'o't:t'to 
• point of ctlrvalul'.; 

11l£Ht[ SoutheasterlY.'Ollg said E.stel'lj line. 3111.08 filet' 
.101\1\ the arc of a CIOIl-Ca"9@ftt CIIN. to the rtCJh'. tluinq 4 
l':alltuJ 6f 2JO.OO flit. till i'Uili. j)04nl ~, .,Mck .... " s 44·n~~I1· II. ':. 
tlIrauglt a celltrll Iligle of 66-3\1'02-. to tile end ~, .HIIl.:ell'.... .;;.j: ... . 

lHDttE S 10·18'"'' v •• 00.00 f.t to I po1nt 011 to Harth.;.\)" .: ...... . 
IUl"9tn of 331'1t street It.i.·, .:Y·,:.:i . .-

THENC[ .long said Northerly ... rafn S 88-30'2'" t. lon.at· f"~": : .. ' 
to the TRU[ I'OU~T Of 8£GltINIHG. .., "". :.\~ .• -.,.~~ 

ExtEPT tJI.t Port10f1 .It.,.t. 111 •• id $er;tion U, .,. Plrt,~j~~,,11··\··.' 
GtIGr11rM II ftltM' . ' : -';:-.. <c:.:: .. ·. 

be 

CDlDtnC1ng It till NIl CO, ... of IIhl Sectth 13; r::" . 
. ,~.( " 

MfttE S "·J7'5l M t. n58.44 feet .1D111 UII flDrUt Hno .~;. ,~, '<' 
tt. ,., l/4 of til .... U4 of Ilid leeUOft; . . .;, :: ? ' :. 

, .' 
TI4£££ S 01"22'09- W, ~.15 rut «0 tile TRU£ flOrin' •.... 
1IR11tM11lli:' • -' .'-":: . . "~ 
lMENCE I 8S-42'3I- E; 4Cl1.l2 , •• t~ <, .. :. 
THENCE S 18-32'28- E. 317.53 ' .. t~ ·~·:;·r.'. ..... 
THfIl/CE S SO-lB'n" ~'. JOS.13 , .. ti 

TH[RCE S 01-21'02- E. 458.1' feet, 

T1Itt«:£ $ 01-'8'32" II. 122.55 'eet.i 

TNtta:£ , 41-"'34- W. 452.77 f .. t~ 

.' . ':", 
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Legal Destription 
North SbGre Solf Course 
Pa"" 5 

THEHCE N 30°51'15" W. 448.47 feet. 

THENCE N 14·55'53" t. 77.62 feet to the TRUE POINT OF 
BEGlICIUNG. 

AIfl ncEPT a 6D.00 foot strip in tbe ownership of Pfe.n;e .CouIIV~>·: . 
IClre particularly described as follows: . '. '.'. ".. :' 

Coamencing at the IIW corner of said SucUon 23: 

rurnCE S sa-31'S'" [, 630.08 (1!1:l 0111>119 lilt! IIiIrlll lint! 
of the IIW 1/4 of tbe NIl 1/4 of said Sec;tion 23 to tIie 

'lrue Polnt of Beginning, 

THENCE S 0,°20'27- W. 1332.90 fut to. point on t"'l 
South Hne of uld NIf lI4 of the HW 1/4; 

THENCE S 88°19'37. E. 60.00 feet along said South IIA'l 

T"ENCE " 01~O'27· E, 1131.22 feet to .. patn~ on ~.td 
Marth line of tile NIt 1/4 of tile NIl 1/4; 

THENCE" 88°37'51" W. 60.00 feet along said It)rth line. to 
til, fNt Point of Bev1m1",. 

fIorth Short Golf Course, leu exceptions. C:OIIf.4tntng 114.16-
acres. 1IIOr"e or less. 

[nU ... p.lrcel to be subJl4;t to en_nU fOf' public utilities 
of,.11 types and lngren·'lI"ss en_ts or dedlutioQS. 

.~' .... . ~~ 
I·l.~·'''' 

".: 

........ 

- ~. 

L 

L 

663 

(' 



it; 
,;5IWi' oJ 

Legal Description 
North Shore IiDlf Coune 
Page 4 

THENCE II 08"40'2)" II. 596.83 feet; 

THENCE III 39·Q':m- II, 468.62 f •• t. 

THtNCE III 61"11'21· II, 342.38 , .. t. 

. ,:f1' 

VOL 060PAGE1041 , 

lH£IICE 1100"00'00· E. 35.00' feet to the ~: pQi'~.Of'\~:". "',, 
BEGINlfllIi. ' ., i " ' : ' 

, .-." " 
o '.~ .,~ ... ' .. , 

.. ~'.~ ,. : ... '~.:.::... .. ' .. :' . 
AltO EXClPT tMt portfon sit"" ... j.a saId 5ec.UuR 23. 1!IIi!'V :.... ,~.:,. 
IWrUc"llrly cles,rfHd II fallow: :~,i;,i' .. :'~:::" 

c-.ct"SI It tile lit COMII'" of Mid seettD~ i3V:::,:: .,;' . 
THt:IIC£ 5."37'51" E, 874',37 feet .'~tII. ;;.#t( 
sliel III 1/4 of t.he III 1/4; . : ,:; .. 

TMEllltE S 01"22'09· II, 6H.Ot , .. t to the TiIuE MItIJ:I_ 
8£61I11MIII(I: . . _~'.; 

THEIleE N 86"03'17· E. 290.69 ,.t. 
THENCE S 64"17'Z4- E. ~g.SO ~t,' 

tHENCE S oS'u'n- E~ .1.70 t"tl 

THEIICE'S 80"32"'" 'E, 10.'1 flet; 

THEIICE s no"',,," E. 14.33 fMtl 

TMEIICE S 04".' •• II, 311.01 felt, 

tHEIIt£ S 22"04 '04· II, 3119.25 f.'t~ 

TNEIleE S ll~Z2'23· II. 480.21 , .. t. 

THENCE 5 2"12'04" II, "7.88 , .. t; 

THENCE N ""41'57" W. 147.6S felt: 

THEMCE fC 06-20'25" II. 90,55 f .. t.l 

TlEIIe£ It 50-'8'35" W. 302." feet, 

TKEtl:E It 12"12 '09" E. 723.10 f •• t; 

THEe! II 18·40'36" E, 374.73 feet; 

L 
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STATE OF WASHrNGTON, County Df Pierce 
8S: I, Pat McCarthy, Auditor. of the above 
entitled county, do hereby certify that this 
foregoing Instrument is a true and correct copy 
of the original now on file In myoffice. 
IN WITNESS WHEREOF i I hereunto eet my 
hand and the Seal of SaId nty. 

PAT UcC.AIt'IJq4~HOf 
By: ty 
Da~: ____ ~ __ ~~~ ______ _ 
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No. 38941-0-II 

r. \1 IN THE !J 1 __ . . .... - .~.-.--.. --
COURT OF APPEALS, DIVISION II 
OF THE STATE OF WASHINGTON 

!;( ;/U· .:. 

CITY OF TACOMA, 

PlaintifflRespondent 

And 

JOHNNIE E. LOVELACE, LOIS S. COOPER, and 
JAMES V. LYONS and RENEE D. LYONS 

Intervenor-Plaintiffs/Appellants, 

v. 

NORTHSHORE INVESTORS, LLC, NORTHSHORE GOLF 
ASSOCIATES, INC., and HERITAGE SAVINGS BANK, 

DefendantslRespondents. 

DECLARATION OF DELIVERY 

I declare under penalty of perjury of the laws of the state of 
Washington that I am over the age of 18 and not a party to the above­
captioned action. On October Ilf ~, 2009, I caused to be served upon 
counsel listed below, in the manner indicated, a true and correct copy of 

the foregoing and attached documents. .d &:' (){,rzl~ 
Amanda Kleiss-Acres 

ORIGINAL 
1 



Matthew Turetsky 
Aaron M. Laing 
SCHWABE, WILLIAMSON & WYATT, PC 

1420 Fifth Avenue, Suite 3010 
Seattle, W A 98101 
Attorney for Northshore Investors, LLC 

Mark A. Hood 
V ANDENBERG, JOHNSON & GANDARA, LLP 

1201 Pacific Avenue, Suite 1900 
Tacoma, WA 98401-1315 
Attorney for Heritage Savings Bank 

Christopher I. Brain 
Paul W. Moomaw 
TOUSLEY BRAIN STEPHENS PLLC 

1700 Seventh Avenue, Suite 2200 
Seattle, W A 98101 
Attorney for North Shore Golf Associates Inc. 

Gary Dennis Huff 
Steven D. Robinson 
KARR, TUTTLE, CAMPBELL 
1201 Third Avenue, Suite 2900 
Seattle, W A 98101 
Attorneys for Plaintiffs Lovelace, Coopers, and Lyons 
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By U.S. Mail 
./ By Legal Messenger 

By Facsimile 
By Email 

By U.S. Mail 
./ By Legal Messenger 

By Facsimile 
By Email 

By U.S. Mail 
./ By Legal Messenger 

By Facsimile 
By Email 

By U.S. Mail 
./ By Legal Messenger 

By Facsimile 
By Email 


