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COURT OF APPEALS
OF THE STATE OF WASHINGTON
DIVISION II
IN RE THE PERSONAL RESTRAINT
PETITION OF:
NO. 39115-5-II
CA# 97-1-00433-2
GEORGE WILSON
Dt STATE’S RESPONSE TO PERSONAL
etitioner. RESTRAINT PETITION

A. ISSUES PERTAINING TO PERSONAL RESTRAINT PETITION:

1. Whether the defendant waived or abandoned his 2001 CrR 7.8
motion/Personal Restraint Petition?

2. Whether the defendant may not now add additional claims to that raised in
his 2001 CrR 7.8 motion?

3. Whether the defendant’s claims are time barred?

4. Whether some of the claims are barred as successive or because they could
have been raised in the original appeal or petition?

5. Whether the defendant’s challenge to the sufficiency of the evidence fails
on the merits where the claim is correctly one of a lack of unanimity as to alternative

means and not sufficiency of the evidence?
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6. Whether trial counsel was effective notwithstanding that he did not object to
the accomplice liability instruction?
7. Whether the defense failed to establish a claim of prosecutorial misconduct?

8. Whether there was no cumulative error?

B. STATUS OF PETITIONER

As of March 7, 2011, the petitioner is apparently currently incarcerated at an out of
state facility. It is unclear if that is pursuant to a contract the Department of Corrections
has with some other state to house their inmates, or whether the defendant is currently
being held out of state as a result of charges in another jurisdiction while he continues to be
held pursuant to this case.

C. PROCEDURAL POSTURE

1. Filing of Charges to Sentencing

On February 3, 1997, based on an incident that occurred on January 25, 1997,
George Wilson was charged with Murder in the First Degree. Appendix A (Information).
Wilson also had a co-defendant charged in the crime, Cecil Davis. Appendix A. The
information alleged that Wilson and Davis, acting as accomplices of each other, while
committing or attempting to commit the crime of Robbery in the first or second degree
and/or Rape in the first or second degree, and/or burglary in the first degree did enter the
home of the victim and choked or suffocated her, thereby causing her death. Appendix A.

The case proceeded to trial before the Honorable Judge Frederick Fleming.
Appendix B (Memorandum of Journal Entry, filed 02-06-98). Both the Defense and the

State proposed an identical accomplice liability instruction, which the court adopted.
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Appendix C (Defendant’s Proposed Instructions To the Jury); Appendix D (Plaintiff’s
Proposed Instructions to the Jury); Appendix E (Court Instructions to the Jury).

The jury returned a verdict that Wilson was guilty of murder in the first degree.
Appendix F (Verdict Form).

On March 30, 1998, the court sentenced the defendant to 304 months in custody.
Appendix G (Warrant of Commitment and Judgment and Sentence).

2. Direct Appeal, COA# 23203-1-I1

On April 2, 1998, the defendant timely filed a notice of appeal. Appendix H
(Notice of Appeal).

The Court of Appeals affirmed the conviction in an unpublished opinion under
COA# 23203-1-I1. Appendix I (Mandate). The mandate was entered on January 9, 2001.

3. CrR 7.8 Motion (which the defendant now seeks to revive under this case,
COA# 39115-5-1I).

On December 26, 2001, the defendant filed a motion under CrR 7.8 seeking relief
from the judgment and sentence. Appendix J ([uncaptioned] Motion for Order for Relief
from Judgment under CrR 7.8, filed 07- On December 28, 2001 the defendant filed a
duplicate copy of the motion under CrR 7.8 seeking relief from the judgment and sentence,
except that this copy had a the jury instructions attached as an appendix. Appendix K
([uncaptioned] Motion for Order for Relief from Judgment under CrR 7.8, filed 12-28-01).
On February 4, 2002, the trial court filed an order directing that the matter be transferred to
the Court of Appeals to be considered as a personal restraint petition.. Appendix L (Order
Transferring Motion to Court of Appeals). However, a review of ACCORDS under the
trial case number reveals that the next matter filed after the defendant’s direct appeal was

the superior court’s transfer of a motion or sentence reduction transferred from the superior
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court. That matter was filed on October 2, 2006, under COA# 35685-6-11, and is discussed
further below as it was a different motion. Thus, it appears that notwithstanding the trial
court’s order of February 4, 2002, the matter was never actually transferred to the Court of
Appeals.

On March 28, 2006, the State filed a response in superior court to the defendant’s
2001 CrR 7.8 motion in which it acknowledged that the Court of Appeals had never
directed the State to respond to the petition. Appendix M (State’s Response to Motion to
Reduce or Modify Sentence). In its response, the State asked the trial court to deny
defendant’s request as without substantive legal merit. Appendix M (State’s Response to
Motion to Reduce or Modify Sentence). On March 28, 2006, the trial court entered an
order denying the defendant’s motion without a hearing because the facts alleged do not
establish grounds for relief and the statute cited by the defendant did apply to him.
Appendix N (Order on Defendant’s Motion to Reduce or Modify Sentence).

4, Motions for sentence reduction or modification and PRP under COA#
35685-6-11

On April 4 and 5, 2006, the defendant filed two apparently identical copies of a
Defendant’s Motion For Sentence Reduction Or Modification Pursuant To [RCW)]
9.95.045, both of which were dated as signed on March 23, 2006. Appendix O (Motion for
Sentence Reduction, filed 04-04-06); Appendix P (Motion for Sentence Reduction, filed
04-05-06).

On September 1, 2006, the defendant filed a motion for sentence reduction or
modification pursuant to [RCW] 9.94A.710; 9.94A.905; 9.94A.599; 9.95.070. Appendix
Q (Motion for Sentence Reduction, filed 09-01-06). That motion was dated as signed by

the defendant on August 27, 2006. On September 20, 2006, the trial court sent the
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defendant a letter indicating that it was in receipt of a letter and pleadings he filed in the
case, but that any request for a modification of a sentence must be presented pursuant to
proper procedure either by filing a motion with the superior court under CrR 7.8, or by
filing a personal restraint petition in the court of appeals. Appendix R (letter to defendant,
filed 09-20-06). Attached to that letter was a copy of the September 1, 2006, motion.

ACCORDS reflects that on October 2, 2006, a Motion for Sentence Reduction was
transferred from Pierce County Superior Court to the Court of Appeals, which treated the
motion as a personal restraint petition under COA# 35685-6-11. A copy of that motion
from the Court of Appeals file shows that it was captioned for Pierce County Superior
Court, however it had no file stamp showing that it had been filed in superior court.
Appendix S (Defendant’s Motion for Sentence Reduction or Modification, signed
September 27, 2006). Additionally, the motion is dated as having been signed by the
defendant on September 27, 2006. Interestingly, the superior court file contains no filings
between September 20, 2006, and March 2, 2007. The superior court file contains no copy
of a motion for sentence reduction signed by the defendant on September 27, 2006, nor
does it contain an order transferring the motion from the superior court to the court of
appeals.

It therefore appears that the ACCORDS entry is in error and that the motion filed in
the Court of Appeals on October 2, 2006, was not a transfer from the superior court at all,
but rather a direct filing by the defendant of the motion in the Court of Appeals, with an
incorrect caption for the superior court. The Attorney General rather than Pierce County

was the respondent on that petition. On October 19, 2007, the Court of Appeals ultimately
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dismissed the petition in an order terminating review. Appendix T (Order Dismissing
Petition).

5. Motion for Relief From Judgment under CrR 7.8.

Meanwhile, back on March 2, 2007, the defendant filed in the superior court a
motion for relief from judgment pursuant to CrR 7.8. Appendix U (Motion for Relief
From Judgment [per CrR 7.8]). That same day the defendant also filed what was also
captioned “Motion for Relief from Judgment.” challenging the claimed denial of his due
process and equal protection rights. Appendix V (Motion for Relief From Judgment).
With regard to the latter motion, on August 14, 2007, the court sent the defendant a letter
advising him that any motion for a modification of sentence must be presented pursuant to
proper procedure, either as a motion under CrR 7.8, or as a personal restraint petition filed
in the Court of Appeals. Appendix W (Letter from the Court, filed 08-14-2007).

6. Personal Restraint Petition, COA # 37226-6-11

On December 3, 2007, the defendant filed a personal restraint petition directly with
the Court of Appeals. On May 5, 2008, the court of appeals entered an order dismissing
the defendant’s personal restraint petition under COA# 37226-6-11. Appendix X (Order
Dismissing Petition).

7. Personal Restraint Petition Under COA# 39115-5-1I [This Case]

According to ACCORDS, on March 27, 2009, the defendant filed in the Court of
Appeals a “Motion for Reinstatement of Original Personal Restraint Petition,” which
motion related to his claimed personal restraint petition transferred by Pierce County on

February 4, 2002, but never received by the Court of Appeals. On August 27, 2009, the
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Court of Appeals entered an order denying the defendant’s motion to reinstate his petition,
etc. under COA# 39115-5-I1. Appendix Y (Order Denying Motion to Reinstate, etc.).

On September 8, 2009, the defendant filed a motion for discretionary review to the
Supreme Court. Per ACCORDS, on February 9, 2010, the Supreme Court granted review,
and remanded the matter back to the Court of Appeals to determine whether the defendant
abandoned his petition and to address the merits of the petition if it is determined he did
not abandon it. Per ACCORDS, following on that order, on April 5, 2010, the Court of
Appeals Commissioner directed the Superior Court to transfer the 2001 CrR 7.8 motion to
the Court of Appeals. In compliance with that order, on April 9, 2010, the superior court
ordered the 2001 CrR 7.8 motion to be transferred to the Court of Appeals. On June 2,
2010, the Court of Appeals issued an order referring the petition to a panel and setting up a
briefing schedule for the parties. Appendix Z (Order Referring Petition to Panel). This is
the State’s response to the petitioner’s brief in this matter.

The court should also be aware that back on September 24, 2009, while his motion
for discretionary review was pending before the Supreme Court, the defendant also filed in
the superior court an identical copy of the motion for reinstatement and transfer to the
Court of Appeals. Appendix AA (Motion for Reinstatement and transfer to the Court of

Appeals).

D. FACTS AT TRIAL

On January 24, 1997, Keith Burks was at a party at the house of family members of
Cecil Davis. 14 RP 1500. Present were Cecil Davis, and Anthony Wilson (a.k.a George
Anthony Wilson) among others. 14 RP 1501, In. 1-6. They were just hanging out and

enjoying themselves. 14 RP 1501, In. 15-18. Some people were drinking beer, Old
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English, whatever. 14 RP 1501, In. 19-25. Wilson and Davis were among the people
drinking. 14 RP 1501, In. 1-6.

After the party, toward the end of the evening pretty much everyone had left. 14
RP 1502, In. 11-15. At about 2:30 or quarter to 3:00 in the morning Keith Burks was
outside on the porch with Davis and Wilson, smoking cigarettes and talking. 14 RP 1502,
In. 11-24.

At one point Davis said he needed to rob somebody. 14 RP 1504, In. 18 to p. 1505,
In. 2. As he said it, he was looking across the street kitty corner toward a blué house. 14
RP 1507, In. 12-20. Wilson was about five feet away and could hear what Davis said. 14
RP 1505, In. 3-25. Davis started walking down the street toward the corner of Swan Creek
and 57", 14 RP 1506, In. 6-12. Wilson and Keith Burks stayed on the porch a couple of
seconds and started walking down that way after Davis. 14 RP 1506, In. 15-20. They met
up with Davis about halfway to the corner. 14 RP 1506, In. 21-23.

They just went down there and looked around when Davis’s sister came to the door
and started yelling at them so they walked back up toward the house. 14 RP 1501, In. 7-
14; p. 1507, In. 1-8. As they were doing so, they were all close together when Davis said
he needed to kill a motherfucker. 14 RP 1507, In. 21to p. 1508, In. 8. Wilson was able to
hear Davis say this as well. 14 RP 1508, In. 9-11.

Davis’s sister told them to come into the house a second time. 14 RP 1508, In.
Keith Burks returned into the house. 14 RP 1508, In. 15-21. Wilson did not follow him.
14 RP 1508, In. 22 to p. 1509, In. 16. Five or six minutes later, Keith Burks saw Wilson at
the back door and unlocked it so Wilson could get in. 14 RP 1509, In. 17 to p. 1510, In. 1.

Wilson looked confused and scared, with his eyes big and a scared look in his face.
14 RP 1510, In. 3-9. Wilson said that Davis was going crazy, that they went over across

the street to rip an old lady off, but Cecil just kicked in the door. 14 RP 1510, In. 17-25
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The woman was coming down the stairs and Davis started beating on her and rubbing all
over, rubbing on her breasts attempting to sexually harass, rape her. 14 RP 1510, In. 17-
25; p. 1514, In. 11-16.

In his own words, Wilson told Burks he knew Davis was going to rape the old
woman. 14 RP 1514, In. 17-19. Wilson told Burks that Wilson intended to help Davis rob
that house. 14 RP 1534, In. 5-7; 14 RP 15383, In. 5-20 Wilson told Burks that Wilson
needed money, indicating to Burks that he intended to go inside the house. 14 RP 1534, In.
16-23; 14 RP 15383, In. 5-23.

The following day, on January 25, 1997, Jack Schauf and his wife went to the
Couch residence to pick up Yoshiko Couch and take her to a dance recital at the Tacoma
Music Commission downtown. 11 RP 1262, In. 19-24. Usually Mrs. Couch would be
ready and waiting outside to meet them, however, on this day thing seemed unusual
because her car was in the driveway, the newspaper was still in the box and Mrs. Couch
was not outside to meet then. 11 RP 1263, In. 6-11. So Shauf’s wife went to ring the
doorbell, got no answer, knocked on the door which swung open a little bit. 11 RP 1263,
In. 14-19. That worried Mr. Schauf a little bit, so he went to the house and entered. 11 RP
1263, In. 21-24.

One of the first things he noticed was wood chips on the floor inside the door and
the foyer and the striker plate from the door sill was laying on the floor by the front of the
stairs. 11 RP 1263, In. 25 to p. 1264, In. 5. So first they went upstairs for a cursory look to
see where she was, but went back downstairs and found Richard Couch, Yoshiko Couch’s
husband. 11 RP 1264,In. 6-11. After talking to Richard Couch, Mr. Schauf went back up
stairs to try to locate Mrs. Couch. 11 RP 1264, In. 19-23. There was some kind of white

powder, like bath powder, all over everything, on the coffee table in the living room, on
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the couch. 11 RP 1264, In. 21 to p. 2. After looking in several rooms, Mr. Schauf found
Mrs. Couch in a small bath right adjacent to the kitchen. 11 RP 1265, In. 4-6.

Mrs. Couch was in the bathtub with five to six inches of water with wet clothing
piled on top of her from about mid-chest, over her face and head there was blood water and
fecal matter in the bath. 11 RP 1265, In. 7-12. The blood appeared to be coming from her
vaginal area. 11 RP 1265, In. 13-16. She was awfully red and raw. 11 RP 1265, In. 15-
16. He tried to see if she might be alive and touched her on her stomach, but it was solid
and ungiving. 11 RP 1265, In. 17-24. Mr. Schauf had no question whether she was alive
ordead. 11 RP 1265, In. 25 to p. 1266, In. 2.

Mr. Schauf went back down stairs and told his wife that Mrs. Couch was there, but
that Mrs. Schauf didn’t want to see her. 11 RP 1266, In. 19-22. He then went to Mr.
Couch’s bedroom and called 911 from the phone. 11 RP 1266, In. 23-25.

The fire department arrived and confirmed that Mrs. Couch was dead. 11 RP 1270,
In. 13-16.

Mrs. Yoshiko Couch died of asphyxia by suffocation and neck compression and
also saline toxicity.! 19 RP 2052, In. 2-3. As her body was found in the bathtub a number
of articles of clothing were over Yoshiko Couch’s face and they had a strong odor of
solvents, xylene. 19 RP 2054, In. 6-21.

When officers served a search warrant on Cecil Davis’s residence, they found
packages of Kool cigarettes, a package for meat from the Ft. Lewis Commissary, and a
Bud Light can. 18 RP 1971, In. 11 to p. 1973, In. 16; p. 2018, In. 4 to p. 2024, In. 11.
Yoshiko Couch bought meat from either the Ft. Lewis or McChord commissary. 12 RP

1316, In. 3-7; p. 1317, In. 6-14. The fingerprint from the Kool carton was from the left

! The transcript has the medical examiner saying “saline” toxicity as part of the cause of death. However, the
subsequent discussion makes it clear that the medical examiner actually said “xylene” toxicity and that
“saline” is a typographical error by the reporter. 19 RP 2052, In. 2-3, 19-25.
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thumb of Yoshiko Couch. Mr. Couch smoked Kool milds cigarettes. 12 RP 1315, In. 20-
22. Expecting the family to be over for Christmas, Yoshiko Couch had purchased Bud
Light for her sons. 12 RP 1317, In. 22-25

Yoshiko Couch wore a simple plain gold wedding ban without a stone. 12 RP
1319, In. 13-17. A photo of Mrs. Couch’s body in the bathtub showed that there was no
wedding ring on her finger. 18 RP 1775, In. 24 to p. 1976, In. 7. On the day of the 25™
Davis asked his mother if she wanted to buy a ring and she told him no, but he could give
ittoher. 17 RP 1791, In. 17-22. She only saw it briefly, but it was a gold band. 17 RP
1791, 1n. 23 to p. 1792, In. 1.

In late January and the first weekend of February, Cecil Davis was in the Pierce
County Jail when another inmate had a copy of the newspaper. 18 RP 2000, In. 19 to p.
2002, In. 6. Davis wanted to read the newspaper and said that he heard the newspaper was
saying that he raped the old bitch, that he may have killed her but he didn’t rape her. 18
RP 2002, In. 8-10. Davis went on to say that he would file a lawsuit against the newspaper

if it said he had raped her. 18 RP 2002, In. 11-13.

E. ARGUMENT

The defendant’s petition seeks to do two different things. First, by making a claim
that the defendant never abandoned his 2001 petition it seeks to preserve and have the
court consider on the merits issues that were raised in that petition. Second, the petition
seeks to raise a number of new issues that were not contained in the 2001 petition. In
addressing the defendant’s petition, it is important to differentiate between these two

different types of issues.
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1. THE DEFENDANT IS NOT ENTITLED TO REINSTATE HIS 2001 CrR
7.8 MOTION WHERE HE ABANDONED IT.

Pursuant to RCW 10.73.090(1), petitioner could have filed a first-time personal
restraint petition within one year of January 9, 2001, the date the Mandate was entered on
the defendant’s appeal. See Appendix I. Any petition filed after January 9, 2002, would
be filed more than one year after the judgment and sentence became final, and therefore
have to satisfy the exceptions to the one-year time bar established in RCW 10.73.090, .100.

On December 26 and 28, 2001, the defendant filed in superior court what appear to
be identical copies of the same motion. Because it was filed 12 days before January 9,
2002, that motion was filed within the one-year time limit. In that motion the defendant
relied upon State v. Roberts and State v. Cronin for authority that the accomplice liability
instruction in his case was erroneous because it permitted the jury to find the defendant
was an accomplice to any crime, not a particular crime. See Appendix J, K (uncaptioned
memorandum in support of motion, p. 2 (citing State v. Roberts, 142 Wn.2d 471, 14 P.3d
713 (2000); State v. Cronin, 142 Wn.2d 568, 14 P.3d 752 (2000)). The language in the
instruction in this case appears to be identical to the instruction in Cronin. Compare
Appendix E (Instruction 15) to Cronin, 142 Wn.2d at 576-77.

The courts treat the one-year collateral attack time limit as a statute of limitation
and have, in limited circumstances, applied equitable tolling to it. See In re Bonds, 165
Wn.2d 135, 1411f, 196 P.3d 672 (2008). However, equitable tolling as an exception to the
statute of limitations should be used sparingly and does not extend broadly to allow claims
to be raised except under narrow circumstances. Bonds, 165 Wn.2d at 141. The test for
whether equitable tolling should be applied in civil cases is where there was bad faith,

deception, or false assurances by the defendant, and the exercise of diligence by the
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plaintiff. Bonds, 165 Wn.2d at 141. The same standards apply to the criminal context.
Bonds, 165 Wn.2d at 141. Here, there was no bad faith on the part of the state, so that
equitable tolling does not apply to this case. See Bonds, 165 Wn.2d at 141-42.

The State has been unable to locate any other authority that sheds further light on
whether the personal restraint petition has been abandoned under the facts of this case.

On February 4, 2002, the trial court entered an order transferring the motion to the
Court of Appeals to be considered as a personal restraint petition. Appendix L. However,
it nonetheless appears that the motion was never actually transferred to the Court of
Appeals. On March 28, 2006, the State filed a response to another motion the defendant
had filed in which he sought relief from his judgment and sentence under RCW 9.95.045.
Appendix M (State’s Responsé). In its response the State reviewed the procedural and
factual history of the case to that date. That review ended with the following paragraph:

Late in 2001 or early in 2002, the defendant filed a motion for

relief from judgment that was transferred to the Court of Appeals as a

personal restraint petition. This court’s order entered on February 4, 2002.

The State reviewed its records and found the appellate court never ordered

the State to respond to that motion/petition.
Appendix M, p. 2. This response was served on the defendant. See declaration of service,
Appendix M, p. 4.

Although it refers to the defendant’s 2001 filing, and the fact that the Court of
Appeals failed to act on it, the State’s response itself appears to be directed to a different
motion filed by the defendant, specifically, a motion signed by the defendant on March 23,

2006, but not filed until April 4, 2006. The substance of the state’s response, including the

legal authority it addresses, is the same as that raised by the defendant in the April 4

? Presumably this was the defendant’s motion filed on April 4,
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motion. Appendix O. Additionally, the State’s Response included a proposed order for the
court which specifically referred to:

“Defendant’s Motion for Sentence Reduction or Modification” dated
March 23, 2006.

Appendix M. It was this order that was adopted by the court. See Appendix N.

The significance of the State’s response is that it gave the defendant actual notice
that the Court of Appeals had taken no notice of, or action on, his 2001 motion. Said
otherwise, the defendant had actual notice in March of 2006 that the court took no action
on his 2001 motion, and yet he took no further action on it until March 7, 2009, nearly
three years later.

If the defendant remained interested in pursuing his claim under the motion, he
should have contacted either the superior or trial court when no further action was taken on
it. The fact that he took no action by March of 2006, some five and a half years later,
should in and of itself constitute abandonment of the claim. However, even if the court
were to hold that he did not abandon his claim during that period and it was somehow
tolled, he certainly had actual notice that the court was not acting on it at that point.
Whether the court were to have tolled his expiration date so that he had 12 days remaining,
or even if the court were to completely restart the clock on his one-year collateral attack
time period, in either case he failed to take any action whatsoever with regard to the
motion in the allotted time. Instead, he allowed his claim to languish for nearly three more
years after he received notice that the court had not acted on it. Given this procedural
history and the long periods of inaction by the defendant, including after actual notice, the

only reasonable interpretation is that the defendant indeed abandoned this claim.
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2. THE DEFENDANT MAY NOT NOW ADD ADDITIONAL CLAIMS
TO THAT RAISED IN THE 2001 MOTION.

The claim that the defendant raised in 2001 was that the accomplice liability
instruction in his case was unlawful in light of the subsequent opinions in State v. Roberts
and State v. Cronin. In his supplemental opening brief filed November 30, 2010, the
defense raises a number of additional new issues, e.g. sufficiency of the evidence,
ineffective assistance of counsel, that the prosecutor allegedly shifted the burden of proof
in closing, as well as a claim of prejudice and cumulative error based on those claims.

However, other than the particular claim that was filed in 2001, which the
defendant seeks to revive, none of the defendant’s additional claims may be added to the
2001 claim now. See In re Pers. Restraint of Benn, 134 Wn.2d 868, 952 P.2d 116 (1998);
In re Bonds, 165 Wn.2d 135, 196 P.3d 672 (2008) (plurality opinion). Accordingly, they
are time barred unless they fall under an exception to the one-year time limit. As none of
them do for the reasons stated in section 3 below, in addition to dismissing the 2001 claim
as abandoned and now also time barred, the court should also deny the other claims the
defense raises as time barred as well.

3. THE CLAIMS IN THE DEFENDANT’S PETITION ARE TIME
BARRED.

Personal restraint procedure came from the State's habeas corpus remedy, which is
guaranteed by article 4, § 4 of the State Constitution. In re Hagler, 97 Wn.2d 818, 823,
650 P.2d 1103 (1982). Collateral attack by personal restraint petition is not, however, a
substitute for direct appeal. Hagler, 97 Wn.2d. at 824. “Collateral relief undermines the
principles of finality of litigation, degrades the prominence of the trial, and sometimes

costs society the right to punish admitted offenders.” Hagler, 97 Wn.2d at 824 (citing
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Engle v. Issac, 456 U.S. 107, 102 S. Ct. 1558, 71 L.Ed.2d 783 (1982)). These costs are
significant and require that collateral relief be limited in state as well as federal courts.
Hagler, 97 Wn.2d at 824.

Because of the costs and risks involved, there is a time limit in which to file a
collateral attack.

Personal restraint petitions are also governed by the rules of appellate procedure,
which work in conjunction with the statutes. Under RAP 16.4, the court will grant
appropriate relief under a personal restraint petition where a petitioner is under restraint,
and that restraint is unlawful for one of seven specified reasons. RAP 16.4(a)-(c).
However, even where a valid ground exists, the court will only grant relief if such relief
can be granted under RCW 10.73.090, .100 and .130. RAP 16.4(d). Additionally, no more
than one petition for similar relief on behalf of the same petitioner will be entertained
without good cause shown. RAP 16.4(d).

The statute that sets out the time limit provides:

No petition or motion for collateral attack on a judgment and sentence in a

criminal case may be filed more than one year after the judgment becomes

final if the judgment and sentence is valid on its face and was rendered by a

court of competent jurisdiction.

RCW 10.73.090(1). In addition to the exceptions listed to the time limit within RCW
10.73.090, there are other specific exceptions to the one-year time limit for collateral
attack:
The time limit specified in RCW 10.73.090 does not apply to a
petition or motion that is based solely on one or more of the following
grounds:

(1) Newly discovered evidence, if the defendant acted with
reasonable diligence in discovering the evidence and filing the petition or

motion,;
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(2) The statute that the defendant was convicted of violating was
unconstitutional on its face or as applied to the defendant’s conduct;

(3) The conviction was barred by double jeopardy under
Amendment V of the United States Constitution or Article I, section 9 of
the State Constitution;

(4) The defendant pled not guilty and the evidence introduced at
trial was insufficient to support the conviction;

(5) The sentence imposed was in excess of the court’s jurisdiction;
or

(6) There has been a significant change in the law, whether
substantive or procedural, which is material to the conviction, sentence, or
other order entered in a criminal or civil proceeding instituted by the state
or local government, and either the legislature has expressly provided that
the change in the law is to be applied retroactively, or a court, in
interpreting a change in the law that lacks express legislative intent
regarding retroactive application, determines that sufficient reasons exist
to require retroactive application of the changed legal standard.

RCW 10.73.100.
RCW 10.73.140 limits the filing of subsequent collateral attack petitions.

If a person has previously filed a petition for personal restraint, the Court
of Appeals will not consider the petition unless the person certifies that he
or she has not filed a previous petition on similar grounds, and shows
good cause why the petitioner did not raise the new grounds in the
previous petition. Upon receipt of a personal restraint petition, the court of
appeals shall review the petition and determine whether the person has
previously filed a petition or petitions and if so, compare them. If upon
review, the Court of Appeals finds that the petitioner has previously raised
the same grounds for review, or that the petitioner has failed to show good
cause why the ground was not raised earlier, the Court of Appeals shall
dismiss the petition on its own motion without requiring the state to
respond to the petition. Upon receipt of a first or subsequent petition, the
Court of Appeals shall, whenever possible, review the petition and
determine if the petition is based on frivolous grounds. If frivolous, the
Court of Appeals shall dismiss the petition on its own motion without first
requiring the state to respond to the petition.

No cases citing to RAP 16.4(c)(4) define or interpret “significant change in the
law.” Fortunately, the language of RAP 16.4(c)(4) mirrors the language of RCW

10.73.100(6). Cases interpreting RCW 10.73.100(6) interpret “significant change in the
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law” as a change that effectively overturns prior material law so that the arguments
currently at issue were previously unavailable to the litigants. In re Personal Restraint of
Rowland, 149 Wn. App. 496, 503, 204 P.3d 953 (2009); In re Stoudmire, 145 Wn.2d 258,
264, 36 P.3d 1005 (2001); In re Greening, 141 Wn.2d 687, 697, 9 P.3d 206 (2000). See
also State v. Vandervlugt, 120 Wn.2d 427, 432, 842 P.2d 950 (1992) (citing In re Taylor,
105 Wn.2d 683, 688, 717 P.2d 755 (1986)).

The defendant claims that the issues he raises are constitutional and that therefore
the court must grant him relief if he shows actual prejudice stemming from the errors. Pet.,
p. 6 (citing RAP 16.4(c)(2); and In re Personal Restraint of Hews, 99 Wn.2d 80, 87, 660
P.2d 263 (1983)). However, RAP 16.4 operates in conjunction with RCW 10.73.090, .100,
and .130. See RAP 16.4(d). Accordingly, this Court does not reach those issues if they are
time barred unless they fall under an exception to the time bar. See RCW 10.73.090, .100.
There is no general exception to the time bar simply because issues are constitutional in
nature. Additionally, other bars to consider may preclude this Court from reaching the
merits of some issues, e.g. successive claims.

The defendant’s petition potentially implicates a claim that the sentence was
entered in violation of the laws of £he State of Washington pursuant to RAP 16.4(¢c)(2).

See Pet., p. 6ff. Second, that there has been a significant change in the law under RAP
16.4(c)(4). See Petition, p. 14.

It is also worth noting that the court has applied equitable tolling of the one-year
time limit on the basis of the defendant’s due diligence where the court failed to address a
claim the defendant raised in his first appeal, and the defendant continued to assert that

claim without it being considered by the court. In re Hoisington, 99 Wn. App. 423, 431-
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32,993 P.2d 296 (2000). However, that application appears to have been rejected by a
plurality of the Supreme Court in Bonds when it limited the application of equitable tolling
to circumstances where there was bad faith on the part of a state actor. Bonds, 165 Wn.2d
at 142-44.

Finally, where only some of the issues raised in a petition filed after the one-year
deadline fall within an exception in RCW 10.73.100, the court may not consider the
petition. In re Carter, 154 Wn. App. 907, 917, 230 P.3d 181 (2010); In re Hankerson,
149 Wn.2d 695, 702, 72 P.3d 703 (2003). The court may, however, consider remaining
issues that rest on a different exception. Carter, 154 Wn. App. at 917 (citing In re Pers.
Restraint of Stoudmire, 141 Wn.2d 342, 350-51, 5 P.3d 1240 (2000) (holding that the
court can decide facial invalidity claims after dismissing untimely claims)). If the court
were to hold that any of the claims are not time barred, but others are, this is a mixed
petition and the court cannot consider it.

a Sufficiency Of The Evidence

What the defense attempts to frame as a sufficiency of the evidence argument is in
fact not that at all, but rather a challenge to the lack of a unanimity instruction and/or
special verdict.

The jury instruction provided,

To convict defendant George Wilson of the charged crime of
Felony Murder in the First Degree, each of the following elements must be
proved beyond a reasonable doubt;

(2) That defendant George Wilson or an accomplice was
committing or attempting to commit Robbery in the First or Second
Degree, Rape in the First or Second Degree, or Burglary in the First

Degree;
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(3) That defendant George Wilson or an accomplice caused the
death of Yoshiko Counch in the course and furtherance of such crime or in
immediate flight from such crime;

Appendix E, In.s.iruction 21. The defense goes on to argue that there was not sufficient
evidence that Wilson was an accomplice to any rape committed by Davis, and as a result
that the conviction should be reversed. Pet., p. 8ff.

Presumably the defense has attempted to frame this issue as one of insufficient
evidence in order to circumvent the time bar because a claim of insufficient evidence is
one exception to the time bar under RCW 10.73.100(4).

The court has divided cases involving jury unanimity issues into two types: cases
involving multiple acts and cases involving alternative means. See State v. Kitchen, 110
Wn.2d 403, 409-410, 756 P.2d 105 (1988). Multiple acts cases are where the State
presents evidence of several acts that could form the basis of one count charged. See
Kitchen, 110 Wn.2d at 409. In multiple acts cases, the State must either tell the jury which
acts to rely upon, or the court must instruct the jury that they must unanimously agree as to
which act has been proved. Kitchen, 110 Wn.2d at 409 (citing Petrich, 101 Wn.2d at
570). See also WPIC 4.25; 4.26; and State v. Moultrie, 143 Wn. App. 387, 392-94, 177
P.3d 776 (2008) (approving the current version of WPIC 4.25).

In alternative means cases, a single offense may be committed in more than one
way. Kitchen, 110 Wn.2d at 410. There must be jury unanimity as to guilt, but the jury
need not be unanimous as to the means by which the crime was committed so long as
substantial evidence supports each alternative means. Kitchen, 110 Wn.2d at 410. Said
otherwise,

In this state, if sufficient evidence supports each alternative means of a

charged crime, jurors can give a general verdict on that crime without
giving express unanimity on which of the alternatives means was
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employed by the defendant. ‘If the evidence is sufficient to support each
of the alternative means submitted to the jury, a particularized expression
of unanimity as to the means by which the defendant committed the crime
is unnecessary to affirm a conviction...’

State v. Fortune, 128 Wn.2d 464, 467, 909 P.2d 930 (1996) (quoting State v. Ortega-
Martinzez 124 Wn.2d 702, 707-08, 881 P.2d 231 (1994)).

Therefore, the legal error in alternative means cases where a general verdict is
rendered is not with the sufficiency of the evidence, or the lack thereof. Rather, where
there is not sufficient evidence to support each alternative means, the error is with the
failure to give a unanimity instruction and/or special verdict, because the verdict would
still have been lawful if it was based on any of the other alternative means for which
sufficient evidence existed. As such, alternative means cases only truly involve issues
regarding the sufficiency of the evidence where there is not sufficient evidence to support
any one of the alternative means. Otherwise it is a unanimity issue, although that issue is
moot where there is sufficient evidence to support all the alternative means.

Thus, in State v. Randhawa, the court did consider the issue in terms of sufficiency
of the evidence rather than as one of a deficient jury instruction. State v. Randhawa, 133
Wn.2d 67, 72-73, 941 P.2d 61 (1997). However, in that case there was sufficient evidence
to support each alternative means, so that a determination as to the sufficiency of the
evidence meant that the court did not need to reach the issue of whether the jury instruction
was erroneous. See Rahdhawa, 133 Wn.2d at 73.

The lack of a unanimity instruction and/or special verdict does not fall under an

exception to the time bar.
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The underlying substantive argument is addressed in greater detail in section 5.
below. The point here is that this claim is time barred because it is not properly a claim of
insufficient evidence.

Moreover, even if the court were to construe it as a claim of insufficient evidence,
the court may not reach consideration of the issue on the merits because it is a successive
claim. The defendant previously raised a challenge to sufficiency of the evidence in his
direct appeal. See Appendix I. This argument is addressed more fully in section 4 below.

b. Accomplice Liability

The Washington Supreme Court has previously held that challenges to the
constitutionality of an accomplice liability instruction based on State v. Roberts and State
v. Cronin may not be brought in a personal restraint petition more than one year after the
judgment and sentence becomes final. In re Domingo, 155 Wn.2d 356, 119 P.3d 816
(2005) (citing State v. Roberts, 142 Wn.2d 471, 14 P.3d 713 (2000); State v. Cronin, 142
Wn.2d 568, 14 P.3d 752 (2000)). Here the defendant’s argument is based on State v.
Roberts and State v. Cronin. See Pet., p. 16ff.

The court in Domingo specifically held that challenges in reliance upon Roberts
and Cronin were time barred after one year because Roberts and Cronin did not constitute
a significant change in the law. Domingo, 155 Wn.2d at 369.

The defense attempts to overcome the time bar established in Domingo by pointing
out that the defendant raised the issue in a prior personal restraint petition filed in 2001 that
the court never considered, and the defendant further claims that he is entitled to rely on
that petition, which he had not in fact abandoned through non-prosecution. That argument
is addressed in section 1 above. However, assuming that the court agrees that the

defendant abandoned his petition, the issue of the accomplice liability instruction is now
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time barred. Because the issue does not fall under an exception to the time bar, it is not an
issue that can now be raised independent of the court holding that it was not abandoned.

C. Ineffective Assistance

A claim of ineffective assistance of counsel does not fall under an exception to the
one-year collateral attack time limit. In re Stoudmire, 141 Wn.2d 342, 349, 5 P.3d 1240
(2000) (disagreed with on other grounds by In re Turay, 153 Wn.2d 44, 53-54, 101 P.3d
854 (2004)).

d. Burden Shifting In Closing

The defense claims that he can raise this issue for the first time in a personal
restraint petition because of an intervening change in the law. The purported change he
relies upon is State v. Johnson, State v. Anderson, and State v. Venegas. Pet., p. 23-24
(citing State v. Johnson, 158 Wn. App. 677, 243 P.3d 936 (2010); State v. Venegas, 155
Wn. App. 507, 523-24, 228 P.3d 813 (2010); State v. Anderson, 153 Wn. App. 417, 431,
220 P.3d 1273 (2009)). However, those cases represent the further elaboration of the law
and do not constitute a change in the law that was unavailable to him prior to the expiration
of the one-year time limit.

No cases citing to RAP 16.4.(c)(4) define or interpret “significant change in
the law.” Fortunately, RCW 10.73.100(6) mirrors the language of RAP 16.4(c)(4).

Cases interpreting RCW 10.73.100(6) interpret “significant change in the law” as a
change that effectively overturns prior material law so that the arguments currently
at issue were previously unavailable to the litigants. In re Personal Restraint of

Rowland, 149 Wn. App. 496, 503, 204 P.3d 953 (2009); In re Stoudmire, 145

Wn.2d 258, 264, 36 P.3d 1005 (2001); In re Greening, 141 Wn.2d 687, 697, 9 P.3d

206 (2000).
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None of the cases relied upon by the defendant overturned prior material law in
effect prior to the expiration of the one-year time limit. Accordingly, this argument does
not fall under an exception to the one-year time limit on collateral attack.

€. Cumulative Error

In arguing prejudice, the defense claims that the claimed errors “exacerbated” and
“compounded” each other. Pet., p. 24, 25. This amounts to a claim of cumulative error. A
claim of cumulative error does not fall under any of the exceptions to the time limit
enumerated under RCW 10.73.100.

4. SOME OF THE ISSUES RAISED IN THE PETITION ARE

PROHIBITED AS SUCCESSIVE AND NEW ISSUES CANNOT NOW
BE RAISED WHERE THEY COULD HAVE BEEN RAISED
PREVIOUSLY.

Personal restraint petitions must raise new points of fact and law that were not
raised or could not have been raised in the principal action. In re Becker, 143 Wn.2d 491,
496,20 P.3d 409 (2001).

Both RAP 16.4(d) and RCW 10.73.140 limit successive personal restraint petitions.
RAP 16.4(d) puts limits on successive petitions. It provides: "No more than one petition
for similar relief on behalf of the same petitioner will be entertained without good cause
shown." The Washington Supreme Court adopted the United States Supreme Court's
definition of "similar relief" found in a statute containing language very similar to RAP
16.4(d). In re Personal Restraint of Haverty, 101 Wn.2d 498, 503, 681 P.2d 835 (1984),
citing Sanders v. United States, 373 U.S. 1, 15, 17, 83 S. Ct. 1068, 1077, 1078, 10 L.Ed.2d
148 (1963). The phrase "similar relief" relates to the grounds for the relief, rather than the

type of relief sought. In re PRP of Johnson, 131 Wn.2d 558, 564, 933 P.2d 1019 (1997);

see also In re Personal Restraint of Jeffries, 114 Wn.2d 485, 488-89, 789 P.2d 731

(1990).
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RCW 10.73.140 divests the Court of Appeals of jurisdiction to decide successive
petitions that raise the same grounds for review, but does not divest the Supreme Court of
such jurisdiction. See In re Personal Restraint of Perkins, 143 Wn.2d 261, 19 P.3d 1027
(2001). The only limit to the Supreme Court’s reconsideration of a previously raised issue
is the “good cause” requirement of RAP 16.4(d) which will ordinarily bar a petitioner from
filing successive petitions seeking relief on the same grounds, in the absence of a showing
of good cause.

The courts have defined "ground" for purposes of a PRP:

By 'ground' we mean simply a distinct legal basis for granting relief .... the prior

denial must have rested on an adjudication of the merits of the ground presented in

the subsequent application.
In re Personal Restraint of Taylor, 105 Wn.2d 683, 688, 717 P.2d 755 (1986).

The Supreme Court has held that a petitioner demonstrates good cause for
advancing the same grounds for relief under the rule when there has been a "significant,
intervening change in the law [which] may occur as a result of a decision by this court."”
Johnson, 131 Wn.2d at 567, see also Jeffries, 114 Wn. 2d at 488; Taylor, 105 Wn. 2d at
688. See also In Re Vasquez, 108 Wn. App. 307, 31 P.3d 16 (2001) (holding that where a
CrR 7.8 motion is transferred to the Court of Appeals for consideration as a personal
restraint petition, the defendant is barred by RCW 10.73.140 from filing successive

petitions without good cause).

Finally, “a petitioner’s second or subsequent personal restraint petition that raises a
new issue for the first time will not be considered if raising that issue constitutes an abuse
of the writ.” In re Turay, 153 Wn.2d 44, 48-49, 11 P.3d 854 (2004).

“[T]f the [defendant] was represented by counsel throughout
postconviction proceedings, it is an abuse of the writ for him or her to rise
... a new issue that was ‘unavailable but not relied upon in a prior

petition.’”
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Turay, 153 Wn.2d at 48 (citing In re Pers. Restraint of Jeffries, 114 Wn.2d 485, 487-88,
789 P.2d 731 (1990).

In his direct appeal the defendant raised claims that there was insufficient evidence,
and that his trial counsel was ineffective. See Appendix I. More specifically as to the
ineffective assistance of counsel claim, he argued his attorney was ineffective for failing to

object to a voir dire instruction that Wilson was not facing the death penalty. Appendix I,

p.7

Where the defendant previously raised these issues in his direct appeal, and the
court considered them, they are now successive and therefore barred.
5. THE DEFENDANT’S CHALLENGE TO THE SUFFICIENCY OF THE
EVIDENCE FAILS ON THE MERITS WHERE HIS CLAIM IS
PROPERLY FRAMED AS A LACK OF A UNANIMITY
INSTRUCTION, NOT SUFFICIENCY OF THE EVIDENCE
Due process requires that the State bear the burden of proving each and every
element of the crime charged beyond a reasonable doubt. State v. McCullum, 98 Wn.2d
484, 488, 656 P.2d 1064 (1983); see also Seattle v. Gellein, 112 Wn.2d 58, 61, 768 P.2d
470 (1989); State v. Mabry, 51 Wn. App. 24, 25, 751 P.2d 882 (1988). The applicable
standard of review is whether, after viewing the evidence in the light most favorable to the
prosecution, any rational trier of fact could have found the essential elements of the crime
beyond a reasonable doubt. State v. Joy, 121 Wn.2d 333, 338, 851 P.2d 654 (1993). Also,
a challenge to the sufficiency of the evidence admits the truth of the State’s evidence and
any reasonable inferences from it. State v. Barrington, 52 Wn. App. 478, 484, 761 P.2d
632 (1987), review denied, 111 Wn.2d 1033 (1988) (citing State v. Holbrook, 66 Wn.2d

278, 401 P.2d 971 (1965)); State v. Turner, 29 Wn. App. 282, 290, 627 P.2d 1323 (1981).

All reasonable inferences from the evidence must be drawn in favor of the State and
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interpreted most strongly against the appellant. State v. Salinas, 119 Wn.2d 192, 201, 829
P.2d 1068 (1992).

Circumstantial and direct evidence are considered equally reliable. State v.
Delmarter, 94 Wn.2d 634, 638, 618 P.2d 99 (1980). In considering this evidence,
“[c]redibility determinations are for the trier of fact and cannot be reviewed upon appeal.”
State v. Camarillo, 115 Wn.2d 60, 71, 794 P.2d 850 (1990) (citing State v. Casbeer, 48
Wn. App. 539, 542, 740 P.2d 335, review denied, 109 Wn.2d 1008 (1987)).

The written record of a proceeding is an inadequate basis on which to decide issues
based on witness credibility. The differences in the testimony of witnesses create the need
for such credibility determinations; these should be made by the trier of fact, who is best
able to observe the witnesses and evaluate their testimony as it is given. On this issue, the
Supreme Court of Washington said:

[...]great deference [. . .] is to be given the trial court’s factual findings.

It, alone, has had the opportunity to view the witness’ demeanor and to

judge his veracity.

State v. Cord, 103 Wn.2d 361, 367, 693 P.2d 81 (1985) (citations omitted).

However, as argued above, what the defendant argues as a challenge to the sufficiency of
the evidence is in fact a claim that the trial was defective because the jury was not given a
unanimity instruction,

The legal standards regarding unanimity, as well as argument as to why this issue is
properly one of the lack of a unanimity instruction and/or special verdict is addressed in

detail in section 3.a above. Therefore it is not repeated again here.

STATE’S RESPONSE TO PERSONAL Office of Prosecuting Attorney
RESTRAINT PETITION 930 Tacoma Avenue South, Room 946
PRP_Response_Wilson.doc Tacoma, Washington 98402-2171

Page27 Main Office: (253) 798-7400




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

The lack of a unanimity instruction and/or special verdict would have been error
had it not been for the prosecutor’s statements in closing argument. Any prejudice from
the lack of a unanimity instruction was effective removed by the prosecutor’s statement,

... no one has told you, nor will the State suggest that Anthony Wilson

was in for a rape because we don’t think he knew, and the evidence

doesn’t suggest he knew. Also we won’t tell you that he planned, he was

involved in a premeditated intentional killing, and that’s why he isn’t

charged that way. He’s charged with being an accomplice to a burglary in

the first degree or robbery in the first or second degree.

20 RP 2295, In. 24 to p. 2295, In. 6. The prosecutor gave his own limiting argument by
acknowledging that the rape hadn’t been proved and that the means the jury were to
consider consisted only of robbery and burglary. In light of this argument, any error is

particularly harmless and the defendant cannot show prejudice.

6. TRIAL COUNSEL WAS NOT INEFFECTIVE FOR FAILING TO
CHALLENGE THE ACCOMPLICE LIABILITY INSTRUCTION.

The defense claims that trial counsel was ineffective where he “agreed to the
defective accomplice liability instruction.” Pet., p. 18.

To demonstrate ineffective assistance of counsel, an appellant must make two
showings: (1) defense counsel's representation was deﬁcient, i.e., it fell below an objective
standard of reasonableness based on consideration of all the circumstances; and (2) defense
counsel’s deficient representation actually and substantially prejudiced the appellant, i.e.,
there is a reasonable probability that, except for counsel's unprofessional errors, the result
of the proceeding would have been different. See In re Davis, 151 Wn. App. 331, 211
P.3d 1055 (2009); State v. McFarland, 127 Wn.2d 322, 377, 899 P.2d 1251 (1995).

Moreover, to raise a claim of ineffective assistance of counsel for the first time on

appeal, the defendant is required to establish from the trial record: 1) the facts necessary to

STATE’S RESPONSE TO PERSONAL Office of Prosecuting Attorney
RESTRAINT PETITION 930 Tacoma Avenue South, Room 946
PRP_Response_Wilson.doc Tacoma, Washington 98402-2171

Page28 Main Office: (253) 798-7400




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

® @
adjudicate the claimed error; 2) the trial court would likely have granted the motion if it
was made; and 3) the defense counsel had no legitimate tactical basis for not raising the
motion in the trial court. McFarland, 127 Wn.2d at 333-34; Riley, 121 Wn.2d 22.

To prevail on this issue, the appellant must also rebut the presumption that the trial
counsel’s failure to object “can be characterized as legitimate trial strategy or tactics.” In
re Pers. Restraint of Davis, 152 Wn.2d at 714 (quoting State v. McNeal, 145 Wn.2d 352,
362, 37 P.3d 280 (2002) (emphasis added in original)). Deliberate tactical choices méy
only constitute inefféctive assistance if they fall outside the wide range of professionally
competent assistance, so that “exceptional deference must be given when evaluating
counsel’s strategic decisions.” In re Pers. Restraint of Davis, 152 Wn.2d at 714 (quoting

McNeal, 145 Wn.2d at 362).

Courts engage in a strong presumption that counsel’s representation was effective.
Where, as here, the claim is brought on direct appeal, the reviewing court will not consider
matters outside the trial record. The burden is on an appellant alleging ineffective
assistance of counsel to show deficient representation based on the record established in
the proceedings below. McFarland, 127 Wn.2d at 334.

Here, trial counsel was not ineffective. Not only did defense counsel not object to
the accomplice liability instruction, he actually proposed it - indeed it was the only
instruction defense counsel did propose. See Appendix C. That action was not ineffective.
This trial occurred prior to the court’s rulings that the instruction proposed in this case was
defective. That defect was not obvious prior to the issuance of the cases rejecting the
language of the instruction. Indeed, the instruction followed the WPIC at the time, and
there was no other authority calling it into question. Under those facts, defense counsel’s

proposal of the instruction was not ineffective.
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7. THE DEFENSE HAS FAILED TO ESTABLISH A CLAIM OF
PROSECUTORIAL MISCONDUCT.

The defense argues that the prosecutor engaged in misconduct in his closing
argument because he shifted the burden of proof. Pet., p. 21ff. Specifically, the defense
challenges the prosecutor’s use of the “fill in the blank™ argument as to reasonable doubt.
Pet., p. 21 (citing 20 RP 2291).

The State agrees that the prosecutor’s argument was erroneous in light of recent
case law. See State v. Johnson, 158 Wn. App. 677, 243 P.3d 936 (2010); State v.
Venegas, 155 Wn. App. 507, 523-24, 228 P.3d 813 (2010), State v. Anderson, 153 Wn.
App. 417,431, 220 P.3d 1273 (2009). These cases all hold that the “fill in the blank”
argument is error. However, the defendant is not entitled to relief where the argument was
not flagrant and ill intentioned, and where any error could have been corrected by a
limiting instruction had defense counsel objected.

On a claim of prosecutorial misconduct, the defendant bears the burden of
establishing both the impropriety of the prosecutor’s remarks and their prejudicial effect.
State v. Finch, 137 Wn.2d 792, 839, 975 P.2d 967 (1999). To prove that a prosecutor’s
actions constitute misconduct, the defendant must show that the prosecutor did not act in
good faith and the prosecutor’s actions were improper. State v. Manthie, 39 Wn. App.
815, 820, 696 P.2d 33 (1985)(citing State v. Weekly, 41 Wn.2d 727, 252 P.2d 246 (1952)).
Before an appellate court should review a claim based on prosecutorial misconduct, it
should require “that [the] burden of showing essential unfairness be sustained by him who
claims such injustice.” Beck v. Washington, 369 U.S. 541, 557, 82 S. Ct. 955, 8 L. Ed. 2d
834 (1962).

Allegedly improper comments are reviewed in the context of the entire argument,

the issues in the case, the evidence addressed in the argument and the instructions given.
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State v. Bryant, 89 Wn. App. 857, 873, 950 P.2d 1004 (1998) “remarks must be read in
context.” State v. Pastrana, 94 Wn. App. 463, 479, 972 P.2d 557 (1999).

Improper remarks do not constitute prejudicial error unless the appellate court
determines there is a substantial likelihood that the misconduct affected the jury’s verdict.
Finch, 137 Wn.2d 792 at 839. The trial court is best suited to evaluate the prejudice of the
statement. State v. Weber, 99 Wn.2d 158, 166, 659 P.2d 1102 (1983).

“It is not misconduct... for a prosecutor to argue that the evidence does not support
the defense theory. Moreover, the prosecutor, as an advocate, is entitled to make a fair
response to the arguments of defense counsel.” State v. Russell, 125 Wn.2d 24, 87, 882
P.2d 747 (1994).

A defendant claiming prosecutorial misconduct bears the burden of demonstrating
that the remarks were improper and that they prejudiced the defense. State v. Mak, 105
Wn.2d 692, 726, 718 P.2d 407, cert. denied, 479 U.S. 995, 107 S. Ct. 599,93 L. Ed. 2d
599 (1986); State v. Binkin, 79 Wn. App. 284, 902 P.2d 673 (1995), review denied, 128
Wn.2d 1015 (1996). If a curative instruction could have cured the error, and the defense
failed to request one, then reversal is not required. Binkin, at 293-294.

To prove that a prosecutor’s actions constitute misconduct, the defendant must
show that the prosecutor did not act in good faith and the prosecutor’s actions were
improper. State v. Manthie, 39 Wn. App. 815, 820, 696 P.2d 33 (1985)(citing State v.
Weekly, 41 Wn.2d 727,252 P.2d 246 (1952)).

Absent a proper objection, a defendant cannot raise the issue of prosecutorial
misconduct on appeal unless the misconduct was so “flagrant and ill intentioned” that no
curative instruction would have obviated the prejudice it engendered. State v. Hoffman,
116 Wn.2d 51, 93, 804 P.2d 577 (1991); State v. Ziegler, 114 Wn.2d 533, 540, 789 P.2d

79 (1990), State v. Belgarde, 110 Wn.2d 504, 507, 755 P.2d 174 (1988).
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The defendant bears the burden of establishing both the impropriety of the
prosecutor’s remarks and their prejudicial effect. State v. Finch, 137 Wn.2d 792, 839, 975
P.2d 967 (1999). To prove that a prosecutor’s actions constitute misconduct, the defendant
must show that the prosecutor did not act in good faith and the prosecutor’s actions were
improper. State v. Manthie, 39 Wn. App. 815, 820, 696 P.2d 33 (1985) (citing State v.
Weekly, 41 Wn.2d 727,252 P.2d 246 (1952)). Before an appellate court should review a
claim based on prosecutorial misconduct, it should require “that [the] burden of showing
essential unfairness be sustained by him who claims such injustice.” Beck v. Washington,
369 U.S. 541, 557, 82 S. Ct. 955, 8 L. Ed. 2d 834 (1962).

The court in Anderson held that the erroneous statement, along with others made in
closing argument, did not arise to the level of being so flagrant and ill intentioned that it
could not be cured by a limiting instruction. Anderson, 153 Wn. App. at 432. The court in
Venegas held that the argument was flagrant and ill intentioned so that there was a
substantial likelihood that the argument affected the jury. Venegas, 155 Wn. App. at 523.
However, Venegas was a direct appeal, not a personal restraint petition. And it was issued
after the opinion in Anderson, not a decade before it. Even so, the court in Venegas
completely failed to articulate what about the statement was not curable by a jury
instruction, seeming instead to simply assume that such was the case. See Venegas, 155
Wn. App. 523. In Johnson, the court followed Venegas and also held that the argument in
and of itself was so flagrant and ill intentioned that no instruction could have cured it.
Johnson, 158 Wn. App. at 685-686. In doing so it recognized a split with Division I, in
which that division held in State v. Fleming that it was necessary for there to be a
published opinion holding certain prosecutorial conduct improper before such conduct
warrants a reversal. Johnson, 158 Wn. App. at 685 (citing State v. Fleming, 83 Wn. App.

209, 214, 921 P.2d 1076 (1996). Not only do Venegas and Johnson conflict with
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Fleming, they also conflict with Division II’s own opinion in Anderson. Additionally, all
those cases involved a situation where the challenge was raised on direct appeal rather than
in a personal restraint petition.

The court’s opinions in Anderson, Venegas and Johnson misconstrue the “fill in
the blank™ argument. The reasonable doubt instruction tells the jury that “a reasonable
doubt is a doubt for which a reason exists, and may arise from the evidence or the lack of
evidence.” Appendix E, Instruction 2. For a reason to exist, the juror should be able to
identify or articulate for himself what that reason is. The “fill in a blank” argument tries to
explain the definition of reasonable doubt to jurors in a way that is consistent with the
definition of reasonable doubt in the instruction, but does attempt to supply a particular
reason for them, because doing so could be construed by the courts as telling the jury they
are limited to a particular reason or reasons for having a reasonable doubt. The “fill in the
blank” argument does not shift the State’s burden on reasonable doubt, it merely argues to
the jury that they should have an identifiable reason for their doubt.

Here, the prosecutor’s argument did not shift the burden. Rather, he correctly
stated and identified that burden. Before making the “fill in the blank™ argument, he
argued to the jury that a doubt arising from the lack of evidence is [a doubt that arises from
the evidence]. And he acknowledges that the defense had suggested such an argument to
the jury.

Notwithstanding Venegas and Johnson, the defense has failed to show that the
prosecutor’s argument was flagrant and ill intentioned because it pre-dated by a decade the
cases the defense relied upon that hold such statements to be error. Indeed,
notwithstanding the strong dislike of the argument by various panels at Division II, there

now showing of any bad intent at all on the part of the prosecutor. At most the prosecutor

STATE’S RESPONSE TO PERSONAL Office of Prosecuting Attorney
RESTRAINT PETITION 930 Tacoma Avenue South, Room 946
PRP_Response_Wilson.doc Tacoma, Washington 98402-2171

Page33 Main Office: (253) 798-7400




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

was a zealous advocate who simply failed to recognize that the argument misstated the
State’s burden of proof as to reasonable doubt.

Where such argument had not yet been held to be error, it can hardly be held to be
flagrant and ill intentioned. Nor does the defense make any showing that where the
statement was not objected to, that a limiting instruction would have been insufficient to
correct any error. Nor could the defense make any such showing because, indeed, a

limiting instruction would have cured the error.

8. THERE WAS NO CUMULATIVE ERROR

The doctrine of cumulative error is the counter balance to the doctrine of harmless
error. Harmless error is based on the premise that “an otherwise valid conviction should
not be set aside if the reviewing court may confidently say, on the whole record, that the
constitutional error was harmless beyond a reasonable doubt.” Rose v. Clark, 478 U.S.
570,577,106 S. Ct. 3101, 92 L. Ed. 2d 460 (1986). The central purpose of a criminal trial
is to determine guilt or innocence. Rose, 478 U.S. at 577. “Reversal for error, regardless
of its effect on the judgment, encourages litigants to abuse the judicial process and bestirs
the public to ridicule it.” Neder v. United States, 119 S. Ct. 1827, 1838, 144 L. Ed. 2d 35
(1999)(internal quotation omitted). “[A] defendant is entitled to a fair trial but not a
perfect one, for there are no perfect trials.” Brown v. United States, 411 U.S. 223, 232
(1973)(internal quotation omitted). Allowing for harmless error promotes public respect
for the law and the criminal process by ensuring a defendant gets a fair trial, but not
requiring or highlighting the fact that all trials inevitably contain errors. Rose, 478 U.S. at
577. Thus, the harmless error doctrine allows the court to affirm a conviction when the

court can determine that the error did not contribute to the verdict that was obtained. Rose,
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478 U.S. at 578; see also State v. Kitchen, 110 Wn.2d 403, 409, 756 P.2d 105 (1988)(“The
harmless error rule preserves an accused’s right to a fair trial without sacrificing judicial
economy in the inevitable presence of immaterial error.”).

The doctrine of cumulative error, however, recognizes the reality that sometime
numerous errors, each of which standing alone might have been harmless error, can
combine to deny a defendant not only a perfect trial, but also a fair trial. In re Lord, 123
Wn.2d 296, 332, 868 P.2d 835 (1994); State v. Coe, 101 Wn.2d 772, 789, 681 P.2d 1281
(1984); see also, State v. Johnson, 90 Wn. App. 54, 74, 950 P.2d 981, 991 (1998)
(“although none of the errors discussed above alone mandate reversal....”). The analysis is
intertwined with the harmless error doctrine in that the type of error will affect the court’s
weighing those errors. State v. Russell, 125 Wn.2d 24, 93 94, 882 P.2d 747 (1994) cert.
denied, 574 U.S. 1129, 115 S. Ct. 2004, 131 L. Ed. 2d 1005 (1995). There are two
dichotomies of harmless errors that are relevant to the cumulative error doctrine. First,
there are constitutional and nonconstitutional errors. Constitutional errors have a more
stringent harmless error test and therefore they will weigh more on the scale when
accumulated. See, Russell, 125 Wn.2d at 93, 94. Conversely, nonconstitutional errors
have a lower harmless error test and weigh less on the scale. See, Russell, 125 Wn.2d at
93, 94. Second, there are errors that are harmless because of the strength of the untainted
evidence, and there are errors that are harmless because they were not prejudicial. Errors
that are harmless because of the weight of the untainted evidence can add up to cumulative

error. See e.g., Johnson, 90 Wn. App. at 74. Conversely, errors that individually are not

STATE’S RESPONSE TO PERSONAL Office of Prosecuting Attorney
RESTRAINT PETITION 930 Tacoma Avenue South, Room 946
PRP_Response_Wilson.doc Tacoma, Washington 98402-2171

Page35 Main Office: (253) 798-7400




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

prejudicial can never add up to cumulative error that mandates reversal because when the
individual error is not prejudicial, there can be no accumulation of prejudice. See e.g.,
State v. Stevens, 58 Wn. App. 478, 498, 795 P.2d 38, rev. denied, 115 Wn.2d 1025, 802
P.2d 38 (1990) (“Stevens argues that cumulative error deprived him of a fair trial. We
disagree, since we find that no prejudicial error occurred.”)(emphasis added).

As these two dichotomies imply, cumulative error does not turn on whether a
certain number of errors occurred. Compare State v. Whalon, 1 Wn. App. 785, 804, 464
P.2d 730 (1970)(holding that three errors amounted to cumulative error and required
reversal), with State v. Wall, 52 Wn. App. 665, 679, 763 P.2d 462 (1988)(holding that
three errors did not amount to cumulative error), and State v. Kinard, 21 Wn. App. 587,
592 93, 585 P.2d 836 (1979)(holding that three errors did not amount to cumulative error).
Rather, reversals for cumulative error are reserved for truly egregious circumstances when
defendant is truly denied a fair trial, either because of the enormity of the errors, see e.g.,
State v. Badda, 63 Wn.2d 176, 385 P.2d 859 (1963)(holding that failure to instruct the jury
(1) not to use codefendant’s confession against Badda, (2) to disregard the prosecutor’s
statement that the state was forced to file charges against defendant because it believed
defendant had committed a felony, (3) to weigh testimony of accomplice who was State’s
sole, uncorroborated witness with caution, and (4) to be unanimous in their verdicts was to
cumulative error), or because the errors centered around a key issue, see e.g., State v. Coe,

101 Wn.2d 772, 684 P.2d 668 (1984)(holding that four errors relating to defendant’s
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credibility, combined with two errors relating to credibility of state witnesses, amounted to
cumulative error because credibility was central to the State’s and defendant’s case); State
v. Alexander, 64 Wn. App. 147, 822 P.2d 1250 (1992)(holding that repeated improper
bolstering of child rape victim’s testimony was cumulative error because child’s credibility
was a crucial issue), or because the same conduct was repeated so many times that a
curative instruction lost all effect, see, e.g., State v. Torres, 16 Wn. App. 254, 554 P.2d
1069 (1976) (holding that seven separate incidents of prosecutorial misconduct was
cumulative error and could not have been cured by curative instructions). Finally, as
noted, the accumulation of just any error will not amount to cumulative error—the errors

must be prejudicial errors. See, Stevens, 58 Wn. App. at 498.

F. CONCLUSION

The defendant should not be allowed to reinstate his claim that the accomplice
liability instruction was defective when neither court acted upon the transfer to the Court of
Appeals, he took no action to pursue his claim for nearly 8 years, nor did he act for nearly
three years after he had actual notice that the court was not acting. The only reasonable
interpretation was that he abandoned the claim.

Even if the court were to allow the defendant to reinstate his 2001 claim, it should
not allow him to nearly eight years after the one-year collateral attack time limit has
expired, to raise additional claims by adding them into the brief on the 2001 claim. Where
his new claims do not fall under the exceptions to the time bar, the court should not
consider them. The court should also decline to consider his argument regarding what he
claims is the sufficiency of the evidence where it is successive because a sufficiency of the

evidence claim was previously raised.
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Finally, for the reasons explained above, most of the issues raised lack substantive

merit as well, and even where they don’t, the defendant has not shown any prejudice.
For all these reasons, the petition should be denied and dismissed.
DATED: March 7, 2011.

MARK LINDQUIST
Pierce County
ogecuting Attorne .

STEPHEN TRINENY
Deputy Prosecuting Attorney
.. WSB # 30925

Certificate of Service:

p

The undersigned certifies that on this day she deli\{cféd by U.S. mail
ABC-LMI delivery to the petitioner true and correct cQpies of the-d6cument to
which this certificate is attached. This statement is certi 0 be true and

correct under penalty of perjury of the laws of the State of Washington. Signed
at Tacoma, Washington, on the date below.
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COUNZY, WASHINGTON
PE‘E%ERUTT,C NTY CLERK

BY DEPUTY
‘IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE
STATE OF WASHINGTON,
Plaintiff, CRUSENO- 97 1 00433 2
INFORMATION

vVS.

GEORGE ANTHONY WILSON,

Defendant.
DOB: 021079 B/M .

SS#: UNK ~ SID#: UNK DOL : 97 1 00432 é
@9®.DEFENDANT CECIL EMILE DAVIS

I, JOHN W. LADENBURG, Prosecuting Attorney for Pierce County, in
the name and by the name of the State of Washington, do accuse GEORGE
ANTHONY WILSON of the crime of MURDER IN THE FIRST DEGREE, committed
as follows:

That CECIL EMILE DAVIS and GSES®: ANTHONY WILSON, in Pierce
County, Washington, on or about the 25th day of January, 1997, did
unlawfully and feloniously, acting as accomplices of each other, as
defined in RCW 9A.08.020, while committing or attempting to commit the
crime of Robbery in the first or second degree and/or Rape in the
first or second degree, and/or burglary in the first degree, did enter
the home of Yoshiko Couch, and in the course of and furtherance of

saild crime or in immediate flight therefrom, Yoshiko Couch, a human

being, not a participant in such crime, was choked and/or suffocated,
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thereby causing the death of Yoshiko Couch, on or about the 25th day

of January, 1997, contrary to RCW 9A.32.030(1) (¢), and against the

peace and dignity of the State of Washington.

DATED this 3rd day of February, 1997.

JOHN W. LADENBURG
City Case Prosecuting Attorney in and for
WA02703 : said County and State.

wils.mrj By: %/MKMW

MICHAEL R. JOHNSON
Deputy Proseécuting Attorney
WSB #2985

STATE OF WA%& @V‘i Jouniy of Pierce
ssi i, Mevin § ahove
entiflad Courl, do ereb certify ihat this
foregoing instryment is u true and correct
op of the original now on file in my office.
leNéS'h IsieEREOF hereunto set my
an e al of s
mr ﬁm»

Kevin 5?95’(; Cler
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IN THE SUPERIOR COURT, PIERCE COUNTY, WASHINGTON

STATE OF WASHINGTON Cause Number: 97-1-00432-4

MEMORANDUM OF JOURNAL ENTRY
vs.

Page: 2of 18
DAVIS, CECIL EMILE Judge: FREDERICK W. FLEMING

MINUTES OF PROCEEDING
Judicial Assistant: LOUANNE MARTIN Court Reporter:KIM DOOR
Start Date/Time: 01/05/98 9:59 AM

January 05, 1998 09:59 AM Court convened. Both counsel for the State present. Deft
Atty McFie and Atty Alton present. Julia Lindstrom not present. Questionnaire addressed at
this time. A discussion is had regarding reading of the questionnaire instruction at this time.
10:04 AM Deft Atty Lindstrom present. 10:06 AM The Court will recess to continue in
Room 100 . 10:37 AM Court reconvnened outside the presence of prospectivejurors. All
counsel and Defts present. Jury questionnaire discussed at this time. 11:03 AM Court
reconvened in the presence of prospective jurors. The Court introduces the case and
counsel to prospective jurors. 11:05 AM
The Court gives the panel preliminary instructions at this time. 11:15am Jury excused for
lunch to return at 12:45pm to begin filling out questionnaires. .

End Date/Time: 01/05/98 10:14 AM

Judicial Assistant: LOUANNE MARTIN Court Reporter:KiM DOOR
Start Date/Time: 01/07/98 10:48 AM

January 07, 1998 10:48 AM Court convened in the presence of counsel and Defts, who
are in custody. The Court advises counsel of # 64 excused for cause. No one objected.
Court and counsel discuss the excusal of jurors for cause. The following jurors are excused
from this case for cause
2,3,10,11,12,14,19,23,24,27,32,39,44,46,48,53,55,56,63,64,67,69,71,72,73,80,86,88,92,9
7,98,10,,103,109,117. Voir dire of Jurors 1,4,5,6,7,8. Juror # 7 excused till called. 05:13
PM Atty Neeb questions further. Juror excused . Court instructs the juror. 05:14 PM
Recess.

End Date/Time: 01/08/98 9:32 AM

Judicial Assistant; LOUANNE MARTIN Court Reporter:KIM DOOR
Start Date/Time: 01/08/98 9:32 AM

January 08, 1998 09:31 AM Court convened. All parties present and represented by
counsel. The accomplish liability is discussed. 09:38 AM Juror #9 questioned by counsel.
10:02 AM Juror #9 excused till called. Juror #13 questioned. 10:08 AM Juror # 13
excused for cause. Juror #15 questioned. 10:29 AM Juror # 15 excused till called. Pltfs
Atty Costello addresses issues regarding the death penalty. 10:35 AM Juror #16
questioned. 11:02 AM Juror #16 excused till called. Recess. 11:21 AM Court
reconvened. Juror # 16 questioned. 11:42 AM Juror excused till called. Juror # 18
JUDGE FREDERICK W. FLEMING Year 1998 Page:
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DAVIS, CECIL EMILE Judge: FREDERICK W. FLEMING
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questioned. 12:03 PM Juror #18 excused till called. Recess. 01:35 PM Court
reconvened. Juror # 20 questioned. 02:02 PM Juror # 20 excused till called. Juror #21
questioned. 02:25 PM Juror # 21 excused till called. Juror # 26 questioned. 02:47 PM
Juror #26 excused till called. 02:51 PM Juror # 28 questioned. 03:12 PM Recess. 03:37
PM Court reconvened. Juror #29 questioned. 03:56 PM Juror # 29 excused for cause.
03:57 PM Recess.

End Date/Time: 01/08/98 11:09 AM

Judicial Assistant: LOUANNE MARTIN Court Reporter:KIM DOOR
Start Date/Time: 01/09/98 11:09 AM

January 09, 1998 11:09 AM Court convened. All parties present and represented by
counsel. Juror # 22 questioned. 11:21 AM Juror excused and Pltfs Atty Neeb addresses
acomplice liability. 11:25 AM Juror reseated in the Court room. 11:35 AM Juror #22
excused till called. Juror # 25 questioned. 11:58 AM Juror # 25 excused for cause. 11:59
AM Recessed until 2:30pm. 02:43 PM Court reconvened. Juror # 30 questioned. 02:54
PM Juror excused. Residence discussed. 02:55 PM Juror reseated. 03:00pm Juror
excused till called. 03:02 PM Juror # 33 questioned. 03:24 PM Juror #33 excused till
later called. 03:26 PM Juror # 35 questioned. 03:34 PM Juror excused. Excusing this
juror for cause is discussed. 03:35 PM Juror # 35 excused for cause. 03:37 PM
Recess.

End Date/Time: 01/09/98 2:42 PM

Judicial Assistant. LOUANNE MARTIN Court Reporter:KIM DOOR
Start Date/Time: 01/12/98 11:04 AM

January 12, 1998 11:04 AM Court convened. All parties present and represented by

JUDGE FREDERICK W. FLEMING Year 1998 Page:



IN THE SUPERIOR COURT, PIERCE COUNTY, WASHINGTON

STATE OF WASHINGTON Cause Number: 97-1-00432-4

MEMORANDUM OF JOURNAL ENTRY
VS.

Page: 4of 18
DAVIS, CECIL EMILE Judge: FREDERICK W. FLEMING

MINUTES OF PROCEEDING
counsel. Juror # 31 questioned. 11:24 AM Juror #31 excused till called. Juror # 36
questioned at this time. Juror # 36 excused till later called. 01:37 PM Court convened.
Juror # 37 questioned. 01:56 PM Juror # 37 excused till later called. 01:57 PM Juror #
38 questioned. Juror #38 excused till called. Recess.

End Date/Time: 01/12/98 2:32 PM

Judicial Assistant: LOUANNE MARTIN Court Reporter:KIM DOOR
Start Date/Time: 01/13/98 9:27 AM

January 13, 1998 09:26 AM Court convened. All parties present and represented by
counsel. Juror #41 questioned. 09:41 AM Juror #41 excused till later call. Juror # 42
questioned. 09:59 AM Juror #42 excused till later called. Juror # 47 questioned. 10:15
AM Juror excused. Plifs Atty Neeb moves to excuse for cause. 10:23 AM Juror reseated.
10:25 AM Juror # 47 excused till later called. Juror # 50 questioned. 10:44 AM Court
inquires of the juror. Juror # 50 excused for cause. 10:45am Recess. 11:07 AM Court
reconvened . Juror #57 questioned. 11:36 AM Juror # 57 excused. Deft Atty Alton moves
to exclude. Pltfs Atty Costello argues to the Court. Deft Atty Alton argues further. 11:41
AM Juror reseated. Court inquires further. 11:50 AM Juror # 57 excused to jury room.
Deft Atty Alton renews motion to excuse for cause. Court denies request. Deft Atty Alton
argues further. 11:54 AM Juror # 57 excused till later called. 12:00 pm Recess. Court
reconvened. Juror # 34 questioned. 02:08 PM Juror excused. Pltfs Atty Neeb moves to
excuse juror #34 for cause. Deft Atty Lindstrom responds. 02:12 PM Juror # 34 excused
for cause. 02:14 PM Juror # 45 is questioned. 02:31 PM Juror # 45 excused till later
called. 02:34 PM Juror # 49 questioned. 02:57 PM Juror # 49 excused till called. 03:02
PM Recess. 03:18 PM Court reconvened. The Court reads a recent ruling. 03:20 PM
Juror # 51 questioned. Juror # 51 excused for cause. 03:26 PM Juror # 54 questioned.
03:41 PM Juror # 54 excused till later called. 03:44 PM
Juror # 60 questioned. 03:45 PM Juror # 60 excused for cause. 03:45 PM Juror # 65
questioned. Juror # 65 excused till later called. 04:08 PM Recess.
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End Date/Time: 01/14/98 9:13 AM

Judicial Assistant: LOUANNE MARTIN Court Reporter:KiIM DOOR
Start Date/Time: 01/14/98 9:13 AM

January 14, 1998 09:12 AM Court convened. All parties present and represented by
counsel. Juror # 40 questioned. 09:34 AM Juror #40 excused till later called. 09:36 AM
Juror # 70 questioned. 09:58 AM Juror excused till later called. 10:08 AM Recess.
10:18 AM Court reconvened. Juror # 68 questioned. 10:38 AM Juror # 68 excused till
later called. 10:39 AM Juror # 61 questioned. 11:03 AM Juror # 61 excused till later
called. 11:05 AM Juror # 62 questioned. 11:09 AM Juror # 62 excused for cause. 11:10
AM Juror # 66 questioned. 11:27 AM Juror # 66 excused till later called. 11:27 AM Juror
# 74 questioned. 11:51 AM Juror # 74 excused till later time. 01:37 PM Court
reconvened. The issue of juror # 38's criminal record. Colloquy. Pltfs Atty Neeb moves to
excuse for cause. All counsel address the Court. The Court after listening to argument of
counsel excuses juror # 38 for cause. Police report is filed in open court. 01:48 PM Juror
# 43 questioned. 02:05 PM Juror # 43 excused till later called. 02:07 PM Juror # 59
questioned. 02:16 PM Juror # 59 excused for cause. 02:19 PM Juror # 75 questioned.
02:45 PM Juror # 75 excused till later called. 02:46 PM Juror # 76 questioned. 03:12
PM Juror # 76 excused till later called. 3:15pm Recess. 03:36 PM Court reconvened.
Juror # 77 questioned. 03:49 PM Juror #77 excused till later called. 03:52 PM Juror #
81 questioned. 03:54 PM Juror # 81 excused for cause. 4:00pm. Recess.

End Date/Time: 01/14/98 4:00 AM

Judicial Assistant: LOUANNE MARTIN Court Reporter:KIM DOOR
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Start Date/Time: 01/15/98 9:00 AM

January 15, 1998 09:00am Court convened. All parties present and repesented by
counsel. Juror # 58 questioned. 9:35am Juror # 58 excused till later called. Juror # 78
questioned. 10:00am Juror # 78 excused till later called. Juror # 82 questioned. 10:30am
Juror # 82 excused till later called. Juror # 83 questioned. 10:35am Juror # 83 excused
for cause. Juror # 84 questioned. 11:14 AM Juror # 84 excused till later called. 11:16
AM Juror # 79 questioned. 11:23 AM Juror # 79 excused for cause. Scheduling of
remaining jurors is discussed at this time. 12:02 PM Recess. 01:36 PM Court
reconvened. Juror # 85 question 01:50 PM Juror # 85 excused for cause. 01:52 PM
Juror # 87 questioned. 02:14 PM Juror # 87 excused till later called. 02:16 PM Juror #
- 89 questioned. 02:29 PM Juror # 89 excused till later called. Juror # 90 questioned.
Juror # 90 excused for cause. 3:00pm Recess. 3:15pm Court reconvened. Juror # 91
questioned. Juror # 91 excused till later called.. 03:45 PM Juror # 93 questioned. 03:46
PM Juror # 93 excused for cause. 03:51 PM Scheduling of jurors addressed. 03:57 PM
Recess.

End Date/Time: 01/20/98 9:40 AM

Judicial Assistant: LOUANNE MARTIN : Court Reporter:KIM DOOR
Start Date/Time: 01/20/98 9:40 AM

January 20, 1998 09:39 AM Court convened. All parties present and represented by
counsel. Voir dire continues. Juror # 52 questioned. 10:07 AM Juror # 52 excused till later
called. 10:08 AM Juror # 99 questioned. 10:30 AM Juror # 99 excused till later called.
10:45am Recess. 10:57 AM Juror # 94 questioned. 11:18 AM Juror # 94 excused till
later called. 11:21 AM Juror # 95 questioned. 11:53 AM Juror # 95 excused till later
called. Juror # 101 questioned and excused till later called. 11:54 AM Jury selection is
addressed. 12:04 PM Cameras in the Court room is discussed at this time. Defts make
objections to cameras , video taping in the Court room. The Court rules no cameras in the
Court room, only in the halls. Reporters are allowed in the Court room. Deft Atty McFie
advises the Court they need a court order to get a hair cut. The Court asks that the State
call and assure the jail that a hair cut is ok. 12:13 PM Recess.

01:54 PM Court reconvened. A discussion is had regarding jury selection and what jurors
are available at this time. The Court is advised by the State of information they have come
upon by criminal searches of the jurors they have questioned. Colloquy. Pltfs Atty Neeb
suggest we recess for the day and return tomorrow to continue questioning the remaining
juors. Court agrees. Recess.
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End Date/Time: 01/21/98 2:41 PM

Judicial Assistant: LOUANNE MARTIN Court Reporter:KIM DOOR
Start Date/Time: 01/21/98 2:41 PM

January 21, 1998 9:00am Court convened. All parties present and represented by
counsel. Juror # 96 questioned. Jurors # 84 118, 119 excused for cause. A
discussion is had regarding criminal information on several jurors.

January 21, 1998 02:41 PM Court reconvened. Juror # 4 & 26 excused 02:41 PM Pre-
Emptory challenges are exercised at this time. 04:01 PM Side bar. 04:03 PM Jury
panel is seated and duly sworn to try this case. 04:12 PM Court gives preliminary
instruction at this time. 04:17 PM Recess till 10:00am

End Date/Time: 01/22/98 9:51 AM

Judicial Assistant: LINDA SHIPMAN Court Reporter:KIM DOOR
Start Date/Time: 01/22/98 10:12 AM

January 22, 1998 10:12 AM Court re-convened without the presence of the jury. 10:15 AM
Colloquy re: Order Allowing Jury to Separate. Order Allowing Jury to Separate signed. 10:16 AM
PEXHIBIT #1 marked, offered and admitted. 10:19 AM State's motions in limine: argument by
counsel/court's rulings given. 10:45 AM Defense (Davis) motions in limine: argument by
counsel/court's rulings given. 10:52 AM Defense (Wilson) motions in limine: argument by
counsel/court's rulings given. 10:53 AM State's motions re: photographs/video tape: argument by
counsel/court's rulings given. 11:07 AM PEXHIBIT #2 marked, offered, argument by counsel.
11:12 AM Court at recess. 11:26 AM Court re-convened. Court views video tape (PEXHIBIT #2).
11:48 AM Court rules that PEXHIBIT #2 is admissable. 11:50 AM Colloquy. 11:53 AM Court
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denies note taking by the jury. 12:03 PM Court at recess. 01:45 PM Court reconvened outside
the presence of the jury.The Court addresses the issue of statements made by Deft
Wilson. Deft Atty McFie provided the Court with the transcript of an earlier hearing in front
of Judge Sebring. Deft Atty Mc Fie argues against using the statements at issue. Pltfs Atty
Neeb argues to the Court. Colloquy. 02:28 PM Court allows questions by the State
regarding these statements. 02:32 PM Deft Atty Alton indicates based on the Courts ruling
he moves for mistrial. 02:35 PM Jury seated in the Court room. The Court gives the panel
preliminary instructions. 02:38 PM Pltfs Atty Neeb gives opening statement. 03:11 PM
Deft Attys Lindstrom and McFie reserve opening statement. 03:13 PM Recess. 03:34 PM
Court reconvened in the presence of the jury. Pltfs Atty Costello called Asako Schauf,
who was duly sworn to testify on direct. 03:46 PM Witness excused. Pltfs Atty Costello
calls Jolene Davis, who is duly sworn to testify on direct. 03:50 PM Witness excused.
Pltfs Atty Costello calls Toni Wentland who is duly sworn to testify on direct. 04:01 PM
Recess.

End Date/Time: 01/22/98 12:03 PM

Judicial Assistant: LOUANNE MARTIN Court Reporter:KIM DOOR
Start Date/Time: 01/23/98 1:38 PM

January 23, 1998 01:39 PM Court convened outside the presence of the jury. All parties
present and represented by counsel. Deft Atty Lindstrom re visits the issue of Hubley's
testimony. 01:41 PM The Court responds. 01:45 PM Court orders a clean copy of
trascript be filed and made a part of the record. Deft Atty Lindstrom will provide on Monday.
01:51 PM Jurors seated in the Court room. Pltfs Atty Costello calls Terry Munson, who is
duly sworn to testify on direct. 01:57 PM Witness excused. Pltfs Atty Costello calls
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Maureen Boyd, who is sworn to testify on direct. PEXHIBIT # 1-120 MARKED FOR ID.
PEXHIBIT # 70 OFFERED,ADMITTED. PEXHIBIT # 77 OFFERED,ADMITTED. PEXHIBIT
#79 & 76 OFFERED, ADMITTED. PEXHIBIT # 74 OFFERED, ADMITTED. PEXHIBIT # 80
& 73 OFFERED, VOIR DIRE , ADMITTED. EXHIBIT # 78 OFFERED, ADMITTED.
PEXHIBIT # 75 OFFERED, ADMITTED. PEXHIBIT #71 OFFERED, ADMITTED. 02:25
PM Witness excused. Pltfs Atty Costello calls Diana Rodriguez , who is duly sworn to
testify on direct. 02:53 PM Cross exam Deft Atty Lindstrom. 02:56 PM Witness
excused. Recess.

End Date/Time: 01/26/98 10:19 AM

Judicial Assistant: LOUANNE MARTIN Court Reporter:KIM DOOR
Start Date/Time: 01/26/98 10:19 AM

January 26, 1998 10:19 AM PEXHIBIT # 41-A & 47-A MARKED FOR ID. DEXHIBIT #
152 & 153 MARKED FOR ID. 10:46 AM Court reconvened outside the presence of the
jury. Pitfs Atty Costello present. Deft Atty McFie present. Deft Atty Lindstrom present.
DEXHIBIT'S # 154-165 MARKED FOR ID . The Court advises counsel of juror # 12 iliness
and phone message. All counsel agree this juror should not be excused but we should
recess the Court for one day to give juror # 12 time to get better. 10:54 AM JA calls juror
and inquires of her condition. She is better but still has a fever. 10:55 AM Jury seated .
Court excuses the panel till tomorrow. This matter is at recess till 1:30pm to give Atty Alton
time to complete his sentencing in Judge Van Deren's Court. Court advises counsel he will
reconsider the Hubley testimony. Pltfs Atty Neeb responds. 11:30am Recess. 1:36pm
Court reconvened outside the presence of the jury. The Court reads the expected
testimony of Hubley. Pltfs Atty Neeb responds. Colloquy.

The redaction issue is discussed further. 02:50 PM Recess. 03:20 PM Court

JUDGE FREDERICK W. FLEMING Year 1998 Page:




IN THE SUPERIOR COURT, PIERCE COUNTY, WASHINGTON

STATE OF WASHINGTON Cause Number: 97-1-00432-4
MEMORANDUM OF JOURNAL ENTRY
VS,
Page: 10of 18
DAVIS, CECIL EMILE : Judge: FREDERICK W. FLEMING

MINUTES OF PROCEEDING
reconvened. Deft Atty Alton reads a portion of the law ( Cotton). A discussion is had
regarding a proposed redaction list. Colloquy. Objections are made by Deft Attys and the
Court rules all parties will receive a copy of the proposed questions. Deft Atty Lindstrom
inquires of the State as to having anyone else who will testify. Pltfs Atty Neeb responds.
03:36 PM Court discusses scheduling. 03:41 PM Recess.

End Date/Time: 01/26/98 3:30 AM

Judicial Assistant: LOUANNE MARTIN Court Reporter:KIM DOOR
Start Date/Time: 01/27/98 9:45 AM

January 27, 1998 09:45 AM Court convened outside the presence of the jury. Plifs Atty
Neeb advises the Court of the orders presented on motions in limine. Court signs agreed
order. Deft Atty McFie makes objections to the order excluding statements made to Lisa
Hubley or Jessica Cunningham. Court signs the order. 09:57 AM Jury seated in the
Court room. Witness Mr Burg resumes the stand previously sworn continues to testify on
direct by Atty Costello. PEXHIBIT # 95 OFFERED, ADMITTED, PEXHIBIT # 88
OFFERED, ADMITTED. PEXHIBIT # 83 OFFERED, ADMITTED. PEXHIBIT # 84 & 85
OFFERED, OBJECTED BY ATTY LINDSTROM. 10:13 AM Jury excused. Deft Atty
Lindstrom argues her objections. 10:13 AM Pltfs Atty Costello responds. Colloquy. 10:19
AM Court views the exhibits in question. Court admits PEXHIBIT # 84 & 85 . 10:21 AM
Jury seated in the Court room. PEXHIBIT # 92 OFFERED, ADMITTED. PEXHIBIT # 97
OFFERED, ADMITTED. PEXHIBIT # 89 OFFERED, ADMITTED. PEXHIBIT # 96
OFFERED, ADMITTED. PEXHIBIT #81 OFFERED, ADMITTED. PEXHIBIT # 87
OFFERED, ADMITTED. PEXHIBIT # 86 OFFERED, ADMITTED. 11:00AM Recess.
11:15am Court reconvened in the presence of the jury. Direct continues. PEXHIBIT # 93 &
94 OFFERED, ADMITTED. PEXHIBIT # 91 OFFERED, ADMITTED. PEXHIBIT # 90
OFFERED, ADMITTED. PEXHIBIT # 98 OFFERED, ADMITTED. 11:39 AM Cross exam
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by Atty Lindstrom. DEXHIBIT # 152 & 153 OFFERED, ADMITTED. 11:57 AM Cross exam
by Deft Atty McFie. 11:59 AM Pltfs Atty Costello reidirects. 12:00 PM Recess. 01:39
PM Court reconvened in the presence of the jury. PEXHIBIT # 168 & 169 MARKED FOR
ID. 2:00pm Cross exam Deft Atty Lindstrom. 2:08pm Cross exam by Deft Atty McFie. Pltfs
Atty calls Keith Burks , who is duly sworn to testify on direct. 02:20 PM Jury excused.
Deft Atty McFie makes objections. Pltfs Atty Neeb responds. 02:23 PM Jury reseated.
Redirect continues. 02:30 PM Re-cross by Deft Atty Mcfie. 02:43 PM PEXHIBIT # 168
OFFERED, ADMITTED. 03:02 PM Recess. 03:20 PM Court reconvened in the presence
of the jury. Direct exam continued by Atty Neeb. 03:24 PM Witness excused. Pitfs Atty
Costello calls Mary Morgan, who is duly sworn to testify on direct. PEXHIBIT # 105
OFFERED, ADMITTED. 03:32 PM Cross exam by Deft Atty Lindstrom. 03:37 PM
Witness excused. Pltfs Atty Costello calls Delores Fitch, who is duly sworn to testify on
direct. 03:46 PM Witness excused. 03:46 PM Judge advises the jurors of Fridays
schedule. 03:47 PM Recess. :

End Date/Time: 01/28/98 9:26 AM

Judicial Assistant: LOUANNE MARTIN Court Reporter:KIM DOOR
Start Date/Time: 01/28/98 9:26 AM

January 28, 1998 09:50 AM Court convened outside the presence of the jury. All parties
present and represented by counsel. The parties are advised regarding juror #3 's illness. It
is agreed by all to recess for the day to give the juror time to get well. 10:00 AM Jury
seated in the Court room. Court advises the jury they are excused for the day. 10:02 AM
Pltfs Atty Neeb request a delay to advise witnesses. DEXHIBIT # 57-A MARKED FOR ID.
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10:00AM Recess. DEXHIBIT #170 MARKED FOR ID.

10:28 AM Court reconvened outside the presence of the jury. Pltfs Atty Neeb moves to
exclude criminal history of several of the States witnesses. Deft Atty Lindstrom responds.
Deft Atty McFie addresses Jessica Cunninghams statement. Pitfs Atty Neeb responds.
Court rules. Pltfs Atty Neeb addresses PEXHIBIT 57 & DEXHIBIT #57-A. 11:14 AM
Redacted statement addressed at this time. Deft Atty Alt on will provide a brief on the
Hubley matter. 11:17 AM Recess. 01:57 PM Court reconvened outside the presence of
the jury.

The Court is provided a copy of Deft Atty Alton's brief. Deft Atty Alt on addresses the Court.

Pitfs Atty Neeb responds. 02:03 PM Deft Atty Alt on moves for mistrial or in the
alternative sever the charges. Pltfs Atty files a brief on the redacting of Asil Hubleys
statement. Court signs the order redacting Aisla Hubley's statement. Orders on criminal
history signed in open court. Orders in limine signed in open court. Order on gruesome
photos signed in open court. Deft Atty McFie addresses the issue of excited utterance as to
Anthony Wilson's statement. Pltfs Atty Neeb responds. 02:43 PM The Court rules an offer
of proof will be done outside the presence of the jury in regard to the statements of family
members. 02:56 PM Deft Atty Alt on addresses the Jessica Taylor testimony. Court
rules. 02:58 PM PItf Atty Neeb addresses the statement of Anthony Wilson as unlawful
acts. An agreement is reached . Court makes the corrections to the transcript. 03:08 PM
Recess.
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End Date/Time: 01/28/98 10:22 AM

Judicial Assistant: LOUANNE MARTIN Court Reporter.KIM DOOR
Start Date/Time: 01/29/98 10:23 AM

January 29, 1998 10:23 AM Court convened in the presence of the jury. All parties
present and represented by counsel. Pltfs Atty Neeb calls Frank Broshears, who is duly
sworn to testify on direct. PEXHIBIT # 106 & 107 OFFERED, ADMITTED. PEXHIBIT #
171 - 175 MARKED FOR ID. 10:46 AM Cross exam by Atty Lindstrom. 10:51 AM
Witness excused. Pltfs Atty Neeb calls Christopher Sewell, who is duly sworn to testify on
direct. PEXHIBIT 176 & 177 MARKED , OFFERED, ADMITTED. 11:19 AM Cross exam
by Atty Lindstrom. 11:20 AM Witness excused. Pltfs Atty Neeb recalls Frank Broshears
previously sworn testifies on direct. 11:21 AM Witness excused. Recess. 11:41 AM
Court reconvened in the presence of the jury. Plifs Atty calls William Webb, who is duly
sworn to testify on direct. 11:56 AM Cross exam by Atty Lindstrom. Witness excused.
12:00pm Recess. PEXHIBIT # 178-180 A-L MARKED FOR ID. 01:48 PM Court
reconvened in the presence of the jury. Pltfs Atty Neeb calls Charles Vaughn , who is duly
sworn to testify on direct. 02:25 PM Cross exam by Atty Lindstrom. 02:28 PM Witness
excused. Pltfs Atty Neeb call George Johnston, who is duly sworn to testify on direct.
PEXHIBIT # 181 MARKED FOR ID. 03:08 PM Recess. 03:31 PM Court reconvened in
the presence of the jury. Cross exam of witness Johnston by Atty Lindstrom. 03:43 PM
Redirect. 03:44 PM Witness excused. Recess.
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End Date/Time: 02/02/98 10:48 AM

Judicial Assistant: LOUANNE MARTIN Court Reporter:KIM DOOR
Start Date/Time: 02/02/98 10:48 AM

February 02, 1998 10:15 AM Court convened outside the presence of the jury. All parties
present and represented by counsel. Deft Atty Mc Fie makes a record of Friday afternoon
when Court was at recess and Pltfs Atty Costeilo was in the Court room going over
exhibits. Pltfs Atty Costello responds. 10:25am Pltfs Atty Neeb addresses the excited
utterance issue. Deft Atty McFie responds. 10:26am Jury seated. Pitfs Atty Neeb calls
Cozetta Taylor, who is duly sworn to testify on direct. 10:35am Cross exam by Deft Atty
Lindstrom. 10:40am Cross exam by Deft Atty McFie. 10:40am Witness excused. Pltfs Atty
Neeb calls Audie Taylor, who is duly sworn to testify on direct. 10:56 AM Cross exam by
Deft Atty McFie. 10:57 AM Redirect Plifs Atty Neeb. 10:57 AM Witness excused. Pltfs
Atty calls Jessica Cunningham, who is duly sworn to testify on direct. 10:58 AM Jury
excused. Deft Atty McFie makes offer of proof. 11:07 AM Cross exam by Deft Atty Neeb.

11:12 AM Witness excused. Deft Atty McFie argues the excited utterance to the Court.
11:15 AM Pltfs Atty Neeb responds. 11:20 AM Deft Atty McFie argues further. 11:23 AM
Pitfs Atty Neeb responds further. The Court rules statement of this witness is allowed. Deft
Atty McFie argues further. 11:29 AM Witness reseated in the Court room outside the
presence fo the jury. Deft Atty McFie questions the witness further. 11:31 AM Pltfs Atty
Neeb inquires further of this witness. 11:33 AM Recess. 11:47 AM Court reconvened in
the presence of the jury. Witness Jessica Cunningham previously sworn testifies on direct.
11:51 AM Cross exam by Deft Atty Lindstrom. 11:59 AM Redirect. 12:00 PM Recross
Atty Lindstrom. Recross Atty McFie. 12:01 PM Witness excused. Recess. 01:39 PM
Court reconvened outside the presence of the jury. Pltfs Atty Neeb addresses the Court
regarding the relationships of witnesses to the Deft . 01:42 PM Jury seated in the Court
room. Pltfs Atty calls Lisa Hubley, who is duly sworn to testify on direct. 01:54 PM Cross
exam by Deft Atty Lindstrom. 02:00 PM Witness excused. Pltfs Atty calls Kylio
Cunningham, who is duly sworn to testify on direct. 02:05 PM Witness excused. Pltfs
Atty Neeb calls Asil Hubley, who is duly sworn to testify on direct. 02:08 PM Cross exam
by Deft Atty McFie. 02:11 PM Witness excused. Pltfs Atty calls Lisa Taylor, who is duly
sworn to testify on direct. PEXHIBIT'S # 122,125,126,130,&131 OFFERED, ADMITTED.
02:45 PM Cross exam by Deft Atty Lindstrom 02:49 PM Cross exam by Deft Atty
McFie. 02:55 PM Redirect. 02:57 PM Jury excused. Deft Atty Lindstrom addresses
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prior ruling on witness Taylors prior criminal record. 03:02 PM Jury reseated. Cross
continued by Deft Atty Lindstrom. 03:13 PM Witness excused. Jury excused. Recess.

End Date/Time: 02/03/98 9:58 AM

Judicial Assistant: LOUANNE MARTIN Court Reporter:KiM DOOR
Start Date/Time: 02/03/98 9:58 AM

February 03, 1998 09:57 AM Court convened in the presence of the jury. All parties
present ane represented by counsel. Pltfs Atty Neeb calls Tom Davidson, who is duly
sworn to testify on direct. 10:02 AM Cross exam by Deft Atty Lindstrom. DEXHIBIT # 182
MARKED FOR ID. 10:08 AM Witness excused. Pltfs Atty Neeb calls John Pike, who is
duly sworn to testify on direct. PEXHIBIT'S # 3-13 OFFERED, ADMITTED. PEXHIBIT 'S #
14-17 OFFERED, ADMITTED. PEXHIBIT'S # 18-27 OFFERED, ADMITTED. PEXHIBIT'S
# 28-38 OFFERED, ADMITTED. PEXHIBIT'S # 39- 46 & 42-A. PEXHIBIT'S # 47-50 & 47-
A. 11:03 AM Recess. 11:24 AM Court reconvened in the presence of the jury. PEXHIBIT
# 101-A MARKED FOR ID. PEXHIBIT # 101 OFFERED, ADMITTED. PEXHIBIT # 101-A

JUDGE FREDERICK W. FLEMING Year 1998 Page:



IN THE SUPERIOR COURT, PIERCE COUNTY, WASHINGTON

STATE OF WASHINGTON Cause Number: 97-1-00432-4

MEMORANDUM OF JOURNAL ENTRY
VS.

Page: 160f 18
DAVIS, CECIL EMILE Judge: FREDERICK W. FLEMING

MINUTES OF PROCEEDING
OFFERED, ADMITTED. PEXHIBIT'S # 122-151 OFFERED, ADMITTED. 12:00pm
Recess. 01:36 PM Court reconvened outside the presence of the jury. Plifs Atty Neeb
moves to withdraw PEXHIBIT # 567 and replace it with 57-A. So granted. 01:38 PM Jury
seated in the Court room. Witness John Pike resumes the stand on direct. 01:51 PM
Cross exam by Deft Atty Lindstrom. 01:57 PM Jury excused. Plifs Atty Neeb makes
objections as to the line of quesitioning in regards to victims ring. 02:06 PM Jury seated in
the Court room. Witness excused. 02:09 PM Recess. 02:21 PM Court reconvened
outside the presence of the jury. Plifs Atty stipulates to the obstruction charge for next
witness. 02:23 PM Jury seated in the Court room. Pltfs Atty calls Shelby Johnson, who is
duly sworn to testify on direct. 02:33 PM Cross exam by Deft Atty Lindstrom. 02:35 PM
Witness excused. 02:36 PM Recess. 02:57 PM Court reconvened in the presence of the
jury. Pitfs Atty Costello calls Robert Creek, who is duly sworn to testify on direct.
PEXHIBIT #108-A MARKED, OFFERED, ADMITTED. PEXHIBIT #108 & 118,119 ,111,
109, 117,113,116, 110,112,115, OFFERED, ADMITTED. PEXHIBIT'S # 183-186
MARKED FOR ID. OFFERED, VOIR DIRE BY ATTY LINDSTROM. PEXHIBIT'S # 184,.
185, 186, ADMITTED. 03:40 PM Cross exam by Deft Atty Lindstrom. 03:45 PM Witness
excused. Recess.

End Date/Time: 02/03/98 4:11 PM

Judicial Assistant: LOUANNE MARTIN Court Reporter:KIM DOOR
Start Date/Time: 02/04/98 9:11 AM

February 04, 1998 09:11 AM Court convened in the presence of the jury. All parties
present and represented by counsel. Plifs Atty Costelio calls Roberto Ramoso, who is
duly sworn to testify on direct. PEXHIBIT'S # 187-190 MARKED FOR ID. PEXHIBIT 'S #
62-68 OFFERED, ADMITTED. PEXHIBIT'S # 51-57-A & 53-A. PEXHIBIT # 58 & 59

JUDGE FREDERICK W. FLEMING Year 1998 i Page:



IN THE SUPERIOR COURT, PIERCE COUNTY, WASHINGTON

STATE OF WASHINGTON Cause Number: 97-1-004324

MEMORANDUM OF JOURNAL ENTRY
VS,

Page: 17 of 18
DAVIS, CECIL EMILE Judge: FREDERICK W. FLEMING

MINUTES OF PROCEEDING
OFFERED, ADMITTED. PEXHIBIT # 61 OFFERED, ADMITTED. PEXHIBIT # 60
OFFERED, ADMITTED. 10:14 AM Cross exam by Deft Atty Lindstrom. 10:20 AM Witness
excused. Recess. 10:43 AM Court reconvened in the presence of the jury. Plifs Atty Neeb
calls Vanora Kean, who is duly sworn to testify on direct. PEXHIBIT # 120 OFFERED,
ADMITTED. 12:00PM Recess. 01:41 PM Court reconvened in the presence of the jury.
PEXHIBIT # 191 MARKED FOR ID, OFFERED, ADMITTED. PEXHIBIT # 187-190
OFFERED, OBJ. 02:24 PM Jury excused. PEXHIBIT'S #187-190 addressed. Court denies
offer. Pltfs Atty Neeb offers PEXHIBIT # 187 ONLY. Deft Atty Lindstrom makes further
objections..Court sustains objection. 02:32 PM Jury reseated. Direct exam continues.
02:39 PM Cross exam Deft Atty Lindstrom. 02:42 PM Witness excused. The State rest.
02:43 PM Jury excused. Deft Atty Alton moves for severance and mistrial and dismissal.
Pltfs Atty Neeb responds. 02:45 PM Court denies motions. 02:45 PM Colioquy. 02:47
PM Court inquires of Deft Attys as to opening statement. All Deft counsel waive. DEXHIBIT
# 192 MARKED, OFFERED, OBJ. Court denies admission. 03:05 PM Jury seated in the
Court room. Deft Atty Lindstrom rest and reoffers DEXHIBIT #192. Court advises the jury
of scheduling. 03:08 PM Recess. 03:34 PM Court reconvened outside the presence of
the jury. All exhibits are discussed at this time. Court will convene tomorrow at 9:00am
outside the presence of the jury.

End Date/Time: 02/04/98 9:30 AM

Judicial Assistant: LOUANNE MARTIN Court Reporter:KIM DOOR
Start Date/Time: 02/05/98 9:30 AM '

February 05, 1998 09:30 AM All parties present and represented by counsel. Jury
instructions are discussd by all attorneys off the record. 10:16 AM Court talks to Attys off
the record. 11:44 AM Court convened outside the presence of the jury. Exceptions to
instructions taken at this time. 12:05 PM Recess. 01:19 PM Court reconvened in the

JUDGE FREDERICK W. FLEMING Year 1998 Page:



IN THE SUPERIOR COURT, PIERCE COUNTY, WASHINGTON

STATE OF WASHINGTON Cause Number: 97-1-00432-4

MEMORANDUM OF JOURNAL ENTRY
VS.

Page: 18 of 18
DAVIS, CECIL EMILE Judge: FREDERICK W. FLEMING

MINUTES OF PROCEEDING
presence of the jury. Court instructs the jury regarding the law. 01:46 PM Pltfs Atty
Costello gives closing argument. 02:45 PM Recess. 03:02 PM Court reconvened in the
presence of the jury. Deft Atty Lindstrom gives closing argument. 03:43 PM Deft Atty
McFie gives closing argument. 04:25 PM Recess. 04:38 PM Court reconvened in the
presence of the jury. Pltfs Atty Neeb gives rebuttal argument. 04:58 PM Alternates are
selected at this time. Jurors 2,9,14 are excused. Court instructs the panel with the
seperation instruction. 05:01 PM Recess.

End Date/Time: 02/05/98 4:56 PM

Judicial Assistant: LOUANNE MARTIN Court Reporter:KIM DOOR
Start Date/Time: 02/06/98 1:43 PM

February 06, 1998 09:00am Jury present and begin deliberations. 12:30pm Jury has
reached a verdict 01:51 PM Court convened. The Court inquires of the Attys. 01:54 PM
Jury seated in the Court room. Court reads the verdict form. The jury found Deft Cecil
Davis quilty as charged. They found aggravated circumstances. Jury polled. The jury found
Anthony Wilson quilty. Jury was polied. 01:58 PM Jury excused. Sentencing discussed.
Sentencing for Anthony Wilson is set for March 30, 1998. Order establishing conditions
signed in open court. A discussion is had regarding the penalty phase. Deft Atty Alton
request starting on Tuesday. Court orders Monday morning at 9:30am to meet to discuss
scheduling and motions. 02:06 PM Jury seated in the Court room. Court advises the jury
they are excused until Tuesday morning at 9:30am. 02:10 PM Recess. 02:25 PM Court
reconvened outside the presence of the jury. Order establishing condition of no bail signed
in open court. Deft Atty McFie addresses the Court regarding King 5 News filming the
proceedings. Court advises the camera man who filmed through the door that he was in
violation of the Courts order and the film will not be used and no cameras until further order
of the Court. Recess.
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Defendant’s Proposed Instructions To the Jury
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B791B-F20D-AA3E-58C0703812F7E9B8
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

INSTRUCTION NO. 1

A person who is an accomplice in the commission of a crime
is guilty of that crime whether present at the scene or not.

A person is an accomplice in the commission of a crime if,
with knowledge that it will promote or facilitate the commission
of a crime, he or she either:

(1) solicits, commands, encourages, or requests another
person to commit the crime; or

(2) aids or agrees to aid another person in planning or
committing a crime.

The work "aid"” means all assistance whether given by
words, acts, encouragement, support, or presence. A person who
is present at the scene and ready to assist by his or her
presence is aiding in the commission of the crime. However, more
than mere presence and knowledge of the criminal activity of
another must be shown to establish that a person present is an

accomplice.

WPIC 10.51



- . .- 18763 11/.'2818 agese

T “ Case Number: 97-1-00433-2 Date: March 7, 2011

SeriallD: 927B791B-F20D-AA3E-58C0703812F7E9B8
Digitaily Certified By: Kevin Stock Pierce County Clerk, Washington

INSTRUCTION NO. 2

It is a defense to a charge of Murder in the First Degree
based upon committing or attempting to commit Burglary, Robbery,
or Rape that the defendant:

(1). did not commit the homicidal act or in any way
solicit, request, command, importune, cause or aid the commission
thereof; and

(2) was not armed with a deadly weapon, or any instrument,
article or substance readily capable of causing death or serious
physical injury:; and

(3) had no reasonable grounds to believe that any other
participant was armed with such a weapon, instrument, article, or
substance; and |

(4) had no reasonable grounds to believe that any other
participant intended to engage in conduct likely to result in
death or serious physical injury.

This defense must be established by a preponderance of the
evidence. Preponderance of the evidence means that you must be
persuaded, considering all the evidence in the case, that it is
more probably true than not true. If you find that the defendant
has established this defense, it will be your duty to return a

verdict of not guilty.

WPIC 19.01
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State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SeriallD: 927B791B-F20D-AA3E-58C0703812F7E9B8 containing 3 pages plus
this sheet, is a true and correct copy of the original that is of record in my office
and that this image of the original has been transmitted pursuant to statutory
authority under RCW 5.52.050. In Testimony whereof, | have electronically
certified and attached the Seal of said Court on this date.
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A%0D7DBA356E1
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,

Plaintiff,
NO. 97-1-00432-4
vS. NO. 97-1-00433-2
CECIL EMILE DAVIS,

GEORGE ANTHONY WILSON,

Defendants.

COURT’S INSTRUCTIONS TO THE JURY

DATED this day of February, 1998.

FREDERICK W. FLEMING, JUDGE

WPIC 1.01.01
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Case Number; 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

INSTRUCTION NO.

It is your duty to determine which facts have been proved in
this case from the evidence produced in court. It also is your
duty to accept the law from the court, regardless of what you
personally believe the law is or ought to be. You are to apply
the law to the facts and in this way decide the case.

The oxder in which these instructions are given has no
significance as to their relative importance. The attorneys may
properly discuss any specific instructions they think are
particularly significant. You  should consider the instructions
as a whole and should not place undue emphasis on any particular
instruction or part thereof. |

Charges have been made by the prosecuting attorney by filing
a document, called an information, informing the defendants of
the charges. You are not to consider the filing of the
information or its contents as proof of the matters charged.

The only evidence you are to consider consists of the
tegstimony of the witnesses and the exhibits admitted into
evidence. It has been my duty to rule on the admissibility of
evidence. You must not concern yourselves with the reasons for
these rulings. You will disregard any evidence which either was
not admitted or which was stricken by the court. You will not be
provided with a written copy of testimony during your
deliberations. Any exhibits admitted into evidence will go to

the jury room with you during your deliberations.

Page 1
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

In determining whether any proposition has been proved, you
should consider all of the evidence introduced by all parties
bearing on the question. Every party is entitled to the benefit
of the evidence whether produced by that party or by another
party.

You are the sole judges of the credibility of the witnesses
and of what weight is to be given the testimony of each. 1In
considering the testimony of any witness, you may take into
account the opportunity and ability of the witness to observe,
the witness’ memory and manner -while testifying, any interest,
bias or prejudice the witness may have, the reasonableness of the
téstimony of the witness considered in light of all the evidence,
and any other factors that bear on believability and weight.

The attorney’s remarks, statements and arguments are
intended to help you understand the evidence and apply the law.
They are not evidence. Disregard any rem?rk, statement or
argument that is not supported by the evidence or the law as
stated by the court.

The attorneys have the right and the duty to make any
objections that they deem appropriate. These objections should
not influence you, and you should make no assumptions because of
objections by the attorneys.

The law does not permit a judge to comment on the evidence
in any way. A judge comments on the evidence if the judge

indicates, by words or conduct, a personal opiﬁion as to the

Page 2
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

weight or believability of the testimony of a witness or of other
evidence. Although I have not intentionally done so, if it
appears to you that I have made a comment during the trial or in
giving these instructions, you must disregard the apparent
comment entirely.

You have nothing whatever to do with any punishment that may
be imposed upon defendant George Wilson. The fact that
punishment may follow conviction cannot be considered by you
except insofar as it may tend to make you careful. The
punishment to be imposed upon defendant Cecil Davis will be
considered by you in a separate penalty phase only if you
unanimously find him guilty of the crime of Premeditated Murder
in the First Degree and unanimously find the existence of an
Aggravating Circumstance.

You are officers of the court and must act impartially and
with an earnest desire to determine and declare the proper
verdict. Throughout your deliberations you will permit neither

sympathy nor prejudice to influence your verdicts.

WPIC 1.02 (Modified) Page 3
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriailD: 927B67F4-F20D-AA3E-538A90D7DBA356E1
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

INSTRUCTION NO.

The défendants have each entered a plea of not guilty. That
plea puts in issue every element of the crime charged. The State
is the plaintiff, and has the burden of proving each element of
the crime beyond a reasonable doubt.

Each defendant is presumed innocent. This presumption
continues throughout the entire trial unless during your
deliberations you find it has been overcome by the evidence
beyond a reasonable doubt.

A reasonable doubt is one' for which a reason exists and may
arise from the evidence or lack of evidence. It is such a doubt
as would exist in the mind of a reasonable person after fully,
fairly and carefully considering all of the evidence or lack of
evidence. If, after such consideration, you have an abiding
belief in the truth of the charge, you are satisfied beyond a

reasonable doubt.

WPIC 4.01 (Modified)
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1

 DMSTRUTIEEQX InNOk Pierce County Clerk, Washington

Evidence may be either direct or circumstantial. Direct
evidence is that given by a witness who testifies concerning
facts that he or she has directly observed or perceived through
the senses. Circumstantial evidence is evidence of facts or
circumstances from which the existence or nonexistence of other
facts may be reasogably inferred from common experience. The law
makes no distinction between the weight to be given to either
direct or circumstantial evidence. One is not necessarily more

or less valuable than the other.

WPIC 5.01
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA3S6E1

WMIMn W_Piewty Clerk, Washington

A witness who has special training, education or experience
in a particﬁlar science, profession or calling, may be allowed to
express an opinion in addition to giving testimony as to facts.
You are not bound, however, by such an opinion. In determining
the credibility and weight to be given such opinion evidence, you
may consider, among other things, the education, training,
experience, knowledge and ability of that witness, the reasons
given for the opinion, the sources of the witness' information,
together with the factors already given you for evaluating the

testimony of any other witness.

WPIC 6.51
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

INSTRUCTION NO.
Evidence that a witness has been convicted of a crime may be
considered by you in deciding what weight or credibility should
be given to the testimony of the witness and for no other

purpose.

WPIC 5.06
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1

TNGTRYETTONN R Pierce County Clerk, Washington

Evidence that one of the defendants has previously been
convicted of a crime is not evidence of that defendant’s guilt.
Such evidence may be considered by you in deciding what weight or
credibility should be given to the testimony of that defendant

and for no other purpose.

WPIC 5.05 (Modified)
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) Mﬁﬂeﬁéwn MK.Pierce County Clerk, Washington
Defendant Cecil Davis is not compelled to testify, and the

fact that he has not testified cannot be used to infer guilt or

prejudice him in any way.

WPIC 6.31 (Modified)
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1
CENS TRUGCEION MO Pierce County Clerk, Washington

Defendant George Wilson is not compelled to testify, and the
fact that he has not testified cannot be used to infer guilt or

prejudice him in any way.

WPIC 6.31 (Modified)
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1

PSRt IYONViIn§OeK Pierce County Clerk, Washington
Homicide is the killing of a human being'by the voluntary
act of another and is either murder, homicide by abuse,

manslaughter, excusable homicide, or justifiable homicide.

WPIC 25.01
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1

DENSTRUOCTEHION NO Dierce County Clerk, Washington

A person commits the crime of Premeditated Murder in the

First Degree when, with a premeditated intent to cause the death

of another person, he causes the death of such person.

WPIC 26.01 (Madified)
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1

FNYTRUSTPT ONn WOk Pierce County Clerk, Washington
A person acts with intent or intentionally when acting with
the objective or purpose to accomplish a result which constitutes

a crime.

WPIC 10.01
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A30D7DBA356E1

m”ﬁWMVlmc‘k Pierce County Clerk, Washington
Premeditated means thought over beforehand. When a person;
after any deliberation, forms an intent to take human life, the
killing may follow immediately after the formation of the settled
purpose and it will still be premeditated. Premeditation must
involve more than a moment in point of time. The law requires
some time, however long or short, in which a design to kill is

deliberately formed.

WPIC 26.01.01
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1

immﬁdﬁlnm& Pierce County Clerk, Washington

To convict defendant Cecil Davis of the charged crime of
Premeditated Murder in the First Degree, each of the following
elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about the‘25th day of January, 1997,
defendant Cecil Davis suffocated or asphyxiated Yoshiko Couch;

(2) That defendant Cecil Davis acted with intent to cause
the death of Yoshiko Couch;

(3} That the intent to cause the death was premeditated;

{4) That Yoshiko Couch died as a result of defendant Cecil
Davis’'s acts; and

(5) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements
has been proved beyond a reasonable doubt, then.it will be your
duty to return a verdict of guilty.

On the other han&, if, after weighing all of the evidence,
you have a reasonable doubt as to any one of these elements, then

it will be your duty to return a verdict of not guilty.

WPIC 26.02 (Modified)
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1

mswanm W'Pierce County Clerk, Washington

If you find defendant Cecil Davis guilty éf Premeditated
Murder in the First Degree asg defined in Instruction __ , you
must then determine whether the following aggravating
circumstance exists:

The murder was committed in the course of, in furtherance
of, or in immediate flight from a Robbery in the First or Second
Degree, a Rape in the First or Second Degree, or a Burglary in
the First or Second Degree.

The State has the burden of proving the existence of an
aggravating circumstance beyond a reasonable doubt. In order for
you to find that there is an aggravating circumstance in this
case, you must unanimously agree that the aggravating
circumstance has been proved beyond a reasonable doubt. However,
you need not be unanimous as to any one of the crimes listed

within the aggravating circumstance.

WPIC 30.03 (Modified)

Petition of Jeffries, 110 Wn.2d 326, 339, 752 P.2d 1338, cert.
denied, 488 U.S. 948, 109 S.Ct. 379, 102 L.Ed.2d 368 (1988)
(when State alleges alternative means of committing a single
aggravating circumstance, jury need not be unanimous as to any
one of the alternatives)
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Case Number: 97-1-00433-2 Date: March 7, 2011
-~ SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1

PNST RUTETYOR RO Pierce County Clerk, Washington

A person commits the crime of Felony Murder in the First
Degree when he or an accomplice commits or attempts to commit
Robbery in the First or Second Degree, Rape in the First or
Second Degree, or Burglary in the First Degree, and in the course
of or in furtherance of such crime or in immediate flight from
such crime, he or .an accomplice causes the death of a person

other than one of the participants.

WPIC 26.03
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~ Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1

T“mumaﬂm N@l\Plewty Clerk, Washington

A person who is an accomplice in the commission of a crime
is guilty of that crime whether present at the scene or not.

A person is an accomplice in the commission of a crime if,
with knowledge that it will promote or facilitate the commission
ot a crime, he either:

(1) solicits, commands, encourages, or regquests another
person to commit the crime; or

(2) aids or agrees to aid another person in planning or
committing a crime.

The word "aid" means all assistance whether given by words,
acts, encouragement, éupport, or presence. A person who is
present at the scene and ready to assist by his presence is
aiding in the commission of the crime. However, more than mere
presence and knowlédge of the criminal activity of another must

be shown to establish that a person present is an accomplice.

WPIC 10.51 (Modified)
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- Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1

Dfﬁgmﬁw *5 Pierce County Clerk, Washington
A person attempts to commit a crime when, with intent to
commit that crime, he does any act which is a substantial step

toward the commission of that crime.

A person acts with "intent" or intentionally when acting
with the objective or purpose to accomplish a result which
constitutes a crime.

A "substantial step" is conduct which strongly indicates a

criminal purpose and which is more than mere preparation.

WPIC 100.01 (Modified)
WPIC 10.01 {(Modified)
WPIC 100.05 (Modified)
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b Case Number: 87-1-00433-2 Date: March 7, 2011
SeriaIID: 927B67F4-F20D-AA3E-538A90D7DBA356E1

W!w W.Pierce County Clerk, Washington
A person commits the crime of Robbery in the First Degree
when he inflicts bodily injury during the commission of a robbery
or in immediate flight therefrom.
A person commits the crime of Robbery in the Second Degree

when he commits robbery.

"Bodily injury” means physical pain or injury, illness, or
an impairment of physical condition.

"Robbery"” is the unlawful taking of personal property, with
intent to commit theft thereof, from the person or in the
presence of another against that person’'s will by the use or
threatened use of immediate force, violence, or fear of injury to
that person. The force or fear must be used to obtain or retain
possession of the property or to prevent or overcome resistance
to the taking, in either of which cases the degree of force is
immaterial. The taking constitutes robbery whenever it appears
that, although the taking was fully completed without the
knowledge of the person from whom it was taken, such knowledge
was prevented by the use of force or fear.

Cigarettes, packaged food items, canned soda pop, canned

beer, and jewelry are all "property".

WPIC 37.01 (Modified)
WPIC 37.03 (Modified)
‘WPIC 2.03 (Modified)
WPIC 37.50 (Modified)
WPIC  2.21 (Modified)
WPIC 10.01 (Modified)
WPIC 79.01 {Modified)
WPIC 79.02 (Modified)
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1

A person acts witPotelyfieiiyBrkegnSogReeedeitiss Mty dhen acting
with the objective or purpose to accomplish a result which
constitutes a crime.

"Theft" means to wrongfully obtain the property of another,
with intent to deprive that person of such property.

"Wrongfully obtains” means to take wrongfully the property

of another.

WPIC 37.01 (Modified)
WPIC 37.03 {(Modified)
WPIC 2.03 (Modified)
WPIC 37.50 (Modified)
WPIC 2.21 (Modified)
WPIC 10.01 (Modified)
WPIC 79.01 (Mcdified)
WPIC 79.02 (Modified)
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A90D7TDBA356E1

PRSIy ARy NRiEF K Pierce County Clerk,'Washington

A person commits the crime of Rape in the First Degree when
he engages in sexual intercourse with another person by forcible
compulsion, when the perpetrator inflicts serious physical injury
or feloniously enters into the building where the victiﬁ is
situated.

A person commits the crime of Rape in the Second Degree when
he engages in sexual intercourse with another person by forcible
compulsion or when the victim is incapable of consent by reason
of being physically helpless.

\

"Sexual intercourse" means any penetration of the vagina,
however slight, by a penis or by an object, when committed on one
person by another.

"Forcible compulsion" means physical force which overcomes
resistance, or a threat, express or implied, that places a person
in fear of death or physical injury to oneself.

"Physical injury" means physical pain or injury, illness, or
an impairment of physical condition.

A person "feloniously enters a building" if that person
enters into a building with the intent to commit a crime against
a person or property therein and the person entering is not then

licensed, invited or otherwise privileged to enter that building.

WPIC 40.01 (Modified)
WPIC 41.01 (Modified)
WPIC 45.01 (Modified)
WPIC 45.03 (Modified)
WPIC 2.03 (Modified)
WPIC 40.03 (Modified)
WPIC 2.05 {(Modified); WPIC 2.08 (Modified)
WPIC 45.05 (Modified)
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

'fBuilding“ includes any dwelling; "dwelling" means any
structure that is ordinarily used by a person for lodging.

"Physically helpless" means a person who is unconscious or
for any other reason is physically unable toc communicate

unwillingness to an act.

WPIC 40.01 (Modified)
WPIC 41.01 (Modified)
WPIC 45.01 (Modified)
WPIC 45.03 {Modified)
WPIC 2.03 (Modified)
WPIC 40.03 (Modified)
WPIC 2.05 (Modified); WPIC 2.08 (Modified)
WPIC 45.05 (Modified)
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1

PRI TRHCIBL GRINREr) Pierce County Clerk, Washington

A person commits the crime of Burglary in the First Degree
when, with intent ﬁo commit a crime against a person or property
therein, he enters or remains unlawfully in a dwelling, and in
entering, while in the dwelling, or in immediate flight from the
dwelling he or an accomplice in the crime assaults any person.

A person commits the crime of Burglary in the Second Degree
when, with intent to commit a crime against a person or property

therein, he enters or remains unlawfully in a building.

A person acts with "intent" or intentionally when acting
with the objective or purpose to accomplish a result which
constitutes a crime.

A person "enters or remains unlawfully” in a building or
dwelling when he is not then licensed, invited, 6r otherwise
privileged to so enter or remain.

"Building* includes any dwelling; "dwelling" means any
structure that is ordinarily used by a person for lodging.

An "assault" is an intentional touching or striking of
another person that is harmful or offensive, regardless of
whether any physical injury is done to the person. A touching or
striking is offensive if it would offend an ordinary person who

is ‘not unduly sensitive.

WPIC 60.01 (Modified)
WPIC 60.03 (Modified)
WPIC 10.01 (Modified)
WPIC 65.02 (Modified); WPIC 65.01 {(Modified)
WPIC 2.05 (Modified); WPIC 2.08 (Modified)
WPIC 35.50 (Modified)
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1

- ﬂqmﬁmmlmc.k Pierce County Clerk, Washington

To convict defendant Cecil Davis of the alternative crime of
Felony Murder in the First Degree, each of the following elements
of the crime must be proved beyond a reasonable doubt;

(1) That on or about the 25th day of January, 19387, Yoshiko
Couch was killed;

(2) That defendant Cecil Davis was committing or attempting
to commit Robbery in the First or Second Degree, Rape in the
First or Second Degree, or Burglary in the First Degree;

(3} That defendant Cecil Davis caused the death of Yoshiko
Couch in the course of and in furtherance of such crime or in
immediate flight from such crime;

(4) That Yoshiko Couch was not a participant in the crime;
and

{5) That the acts occurred in the State -of Washington.

If you find from the evidence that each of these elements
has been proved beyond a reasonable doubt, then it will be your
duty to return a verdict of guilty.

The crimes listed in Element Number (2) are alternatives.
You must unanimously agree that defendant Cecil Davis was
committing or attempting to commit one of those crimes, but you

need not be unanimous as to any particular one of those crimes.

WPIC 26.04 (Modified)
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

On the other hand, if, after weighing all of the evidence,
you have a reasonable doubt as to any one of these elements, then

it will be your duty to return a verdict of not guilty.

WPIC 26.04 {(Modified)
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1

INSTRUCTHON N RO, Pierﬂaﬂ_ﬂty Clerk, Washington

To. convict defendant George Wilson of the charged crime of
Felony Murder in the First Degree, each of the following elements
of the crime must be proved beyond a reasonable doubt;

(1) That on or about the 25th day of January, 1997, Yoshiko
Couch was killed;

(2} That defendant George Wilson or an accomplice was
committing or attempting to commit Robbery in the First or Second
Degree, Rape in the First or Second Degree, or Burglary in the
First Degree;

(3) That defendant George Wilson or an accomplice caused
the death of Yoshiko Couch in the course of and in furtherance of
such crime or in immediate flight from such crime;

(4) That Yoshiko Couch was not a participant in the crime;
and

{S) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements
has been proved beyond a reasonable doubt, then it will be your
duty to return a verdict of guilty.

The crimes liéted in Element Number (2) are alternatives.
You must unanimously agree that defendant George Wilson of an
accomplice was committing or attempting to commit one of those
crimes, but you need not be unanimous as to any particular one of

those crimes.

WPIC 26.04 (Modified)
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

On the other hand, if, after weighing all of the evidence,
you have a reasonable doubt as to any one of these elements, then

it will be your duty to return a verdict of not guilty.

WPIC 26.04 (Modified)
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Case Number: 97-1-06433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1

DB P TR TEE SRy Rierce County Clerk, Washington

A separate crime is charged against each defendant. The
charges have been joined for trial. You must consider and decide
the case of each defendant separately. Your verdict as to one
defendant should not control your verdict as to the other
defendant.

All of these instructions apply to each defendant, unless a

specific instruction states that it applies only to a specific

defendant.

WPIC 3.02 (Modified)
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1

INSTRUSIELON" NOK Ple_r;ce_Co_Liny Clerk, Washington

If you are not satisfied beyond a reasonable doubt that
defendant Cecil Davis is guilty of the crime of Premeditated
Murder in the First Degree, he may be found guilty of any lesser
crime, the commission of which is necessarily included in the
crime charged, if the evidence is sufficient to establish the
defendant’s guilt of such lesser crime beyond a reasonable doubt.

The crime of Premeditated Murder in the First Degree
necessarily includes the lesser crime of Murder in the Second
Degree. However, Murder in the Second Degree is not a lesser
crime of Felony Murder in the First Degree. Therefore, you
should only consider the crime of Murder in the Second Degree if
you have unanimously agreed that defendant Cecil Davis is not
guilty of the felony murder alternative defined above. 1In other
words, if any one of you believes beyond a reasonable doubt that
defendant Cecil Davis committed Felony Murder in the First
Degree, you shall not consider Murder in the Second Degree.

When a crime has been proved against a person and there
exists a reasonable doubt as to which of two degrees that person

is guilty, he shall be convicted only of the lowest degree.

WPIC 4.11 (Modified) _

State v. Berlin, 133 Wn.2d 541, __ P.2d ___ (1997) (murder 2
charged by intentional and felony alternatives; held that
manslaughter may be lesser offense of intentional murder)
State v. Warden, 133 Wn.2d 559, _ P.2d __ (1997) (murder 1
charged by premeditated and felony alternatives; held that
manslaughter may be a lesser offense of premeditated murder)
State v. Dennison, 115 Wn.2d 609, 627, 801 P.2d 193 (1990)
(Murder 2 is not a lesser degree of Felony Murder 1)
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1

PRI TRUCIBL N N Pierce County Clerk, Washington
A person commits the crime of Murder in the Second Degree
when, with intent to cause the death of another person but

without premeditation, he causes the death of such person.

WPIC 27.01 (Modified)



. v 18763 :-1«“‘2318 1883y

Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1

Emlm m.PieMy Clerk, Washington

To convict defendant Cecil Davis of the lesser degree crime
of Murder in the Second Degree, each of the following elements of
the crime must be proved beyond a reasonable doubt:

(1) That on or about the 25th day of January, 1997,
defendant Cecil Davis suffocated or asphyxiated Yoshiko Couch;

(2) That defendant Cecil Davis acted with intent to cause
the death of Yoshiko Couch;

(3) That Yoshiko Couch died as a result of defendant Cecil
Davis’ acts; and

(4) That the acts occurred in State of Washington.

If you find from the evidence that each of thesé elements
has been proved beyond a reasonable doubt, then it will be your
duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence,
you have a reasonable doubt as to any one of these elements, then

it will be your duty to return a verdict of not guilty.

WPIC 27.02 (Modified)
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DESSTRUGTION: O Pierce County Clerk, Washington

As jurors, you have a duty to discuss with one another the
case against each defendant and to deliberate in an effort to
reach unanimous verdicts. Each of you must decide each case for
yourself, but only after you consider the evidence impartially
with your fellow jurors. During your deliberations, you should
not hesitate to re-examine your own views and change your opinion
if you become convinced that it is wrong. However, you should
not change your honest belief as to the weight or effect of the
evidence solely because of the opinions of your fellow jurors, or

for the mere purpose of returning a verdict.

WPIC 1.04 (Modified)
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1

CENSTRUQTION: WO Rierce County Clerk, Washington

Upon retiring to the jury room for your deliberation of
these cases, your first duty is to select a presiding juror. It
is his or her duty to see that discussion is carried on in a
sensible and orderly fashion, that the issues submitted for your
decision are fully and fairly discussed, and that every juror has
an opportunity to be heard and to participate in the
deliberations upon each question before the jury.

You will be furnished with all of the exhibits admitted in
evidence and these instructions. You will be furnished with
Verdict Form A, an Interrogatories form, a Special Verdict Form,
and Verdict Form B for defendant Cecil Davis. You will be
furnished with Verdict Form A for defendant George Wilson. You
may'conéider the case against each defendant in the order you
choose.

When you are deliberating the case against defendant Cecil
Davis, you will first consider the crime of Murder in the First
Degree as charged. 1If yoﬁ unanimously agree on a verdict, you
must fill in the blank provided in Verdict Form A the words "not
guilty" or the word "guilty" according to the decision you reach.
If you cannot unanimously agree on a verdict as to that charge,
do not fill in the blank provided in Verdict Form A.

If you find defendant Cecil Davis guilty on Verdict Form A,
complete the form titled "Interrogatories” by answering the two
questions either "Yes" or "No". If you answer the first question

"Yes", you will then complete the Special Verdict Form. 1If you

Page 1
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Case Number: 97-1-00433-2 Date: March 7, 2011

SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1
answer the first quest PRl O9ése By ki Sstiee Baty Tiat dastif@ Special
Verdict Form. In order to answer either question "Yes", you must
unanimously be satisfied beyond a reasonable doubt that "Yes" is
the correct answer to that question. Otherwise, you must answer
"No" to that question. If you find defendant Cecil Davis guilty
on Verdict Form A, do not use Verdict Form.B.

If you unanimously find defendant Cecil Davis not guilty of
the crime of Murder in the First Degree, or if, after full and
careful consideration of the evidence, you unanimously find him
not guilty of Felony Murder in the First Degree and you cannot
agree as to Premeditated Murder in the First Degree, you will
then consider the lesser crime of Murder in the Second Degree.

If you unanimously agree on a verdict, you must fill in the blank
provided in Verdict Form B the words "not guilty” or the word
"guilty," according to the decision you reach. If you cannbt
unanimously agree on a verdict, do not fill in the blank provided
in Verdict Form B.

When you are deliberating the case against defendant George
Wilson, you will only consider the crime of Murder in the First
Degree as charged. If you unanimously agree on a verdict, you
must £ill in the blank provided in Verdict Form A the words "not
guilty" or the word "guilty" according to the decision you reach.
I1f'you cannot unanimously agree on a verdict as to that charge,
do not fill in the blank provided on Verdict Form A.

Since these are criminal cases, each of you must agree for

you to return a verdict. When all of you have so agreed, £ill in

Page 2
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1

the proper verdict forfgigrcefioafmsevgocepresscyowrindecision. The
presiding juror will sign it and notify the judicial assistant,

who will conduct you into court to declare your verdicts.

WPIC 155.00 (Modified) Page 3
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Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,

)
)
Plaintiff, ) NO. 97-1-00432-4
)
vs. )
) VERDICT FORM A
CECIL EMILE DAVIS, ) (FIRST DEGREE MURDER)
)
Defendant. )
)

We, the jury, find defendant CECIL EMILE DAVIS

(Not Guilty or Guilty) of the crime of

Murder in the First Degree as charged.

PRESIDING JUROR

WPIC 180.01 {(Modified)
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1

Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,
CAUSE NO. 97-1-00432-4
Plaintiff, :
vVS.
INTERROGATORIES
CECIL EMILE DAVIS,
Defendant.

We, the jury, having found defendant CECIL EMILE DAVIS guilty of
Murder in the First Degree as Eharged, answer the following questions

submitted by the court:

FIRST QUESTION: Did you unanimously agree that defendant
Cecil Davis committed Premeditated Murder in the First

Degree as defined in Instruction No. ?

ANSWER:
{Yes/No)
SECOND QUESTION: Did you unanimously agree that defendant
Cecil Davis committed Felony Murder in the First Degree as

defined in Instruction No. ?

ANSWER:
{Yes/No)

PRESIDING JUROR
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,

vs.

CECIL EMILE DAVIS,

Plaintiff,

Defendant.

CAUSE NO. 97-1-00432-4

SPECIAL VERDICT
AGGRAVATING CIRCUMSTANCES

>We, the jury, having unanimously found defendant CECIL EMILE

DAVIS guilty of Premeditated Murder in the First Degree as defined in

Instruction , answer the following question submitted by the

court:

QUESTION: Has the State proved the existence of the following

aggravating circumstance beyond a reasonable doubt?

The murder was committed in the course of, in
furtherance of, or in immediate flight from a
Robbery in the First or Second Degree, a Rape in
the First or Second Degree, or a Burglary in the

First or Second Degree.

WPIC 30.04 (Modified)

ANSWER:

(Yes/No)

PRESIDING JUROR
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,

)
)
Plaintiff, ) NO. 97-1-00432-4
)
vs. )
) VERDICT FORM B
CECIL EMILE DAVIS, ) {SECOND DEGREE MURDER)
)
Defendant. )
)

We, the jury, having unanimously found defendant CECIL EMILE
DAVIS not guilty of the crime of Murder in the First Degree as
charged, or having unanimously'found him not guilty of Felony Murder
in the First Degree and being unable to unanimously agree as to
Premeditated Murder in the First Degree, find defendant CECIL EMILE

DAVIS (Not Guilty or Guilty) of the lesser

included crime of Murder in the Second Degree.

PRESIDING JUROR

WPIC 180.05 (Modified)
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE
STATE OF WASHINGTON,
Plaintiff, NO. 97-1-00433-2
vs.

VERDICT FORM A
GEORGE ANTHONY WILSON,

Defendant.

N Nt el et N Nt Nt st Nl Nt St

We, the jury, find defendant GEORGE ANTHONY WILSON

(Not Guilty or Guilty) of the crime of

Murder in the First Degree as charged.

PRESIDING JUROR

WPIC 180.01 (Modified)
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Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1 containing 43 pages
plus this sheet, is a true and correct copy of the original that is of record in my
office and that this image of the original has been transmitted pursuant to
statutory authority under RCW 5.52.050. In Testimony whereof, | have
electronically certified and attached the Seal of said Court on this date.
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~ ‘T Q 2:
T3 F
Kevin Stock, Pierce County Clerk B NS
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By /S/Melissa Engler, Deputy. %CE C I“‘u‘
Dated: Mar 7, 2011 2:41 PM
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Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: htps:/
www.co.pierce.wa.us/cfapps/secure/linx/courtfiling/certifieddocumentview.cfm,

enter SeriallD: 927B67F4-F20D-AA3E-538A90D7DBA356E1.
The copy associated with this number will be displayed by the Court.
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

/29\ IN AND FOR THE

OF PIERCE

FILED
STATE OF WASHINGTON, DEPT. 7
IN OPEN COURT
Plainfiff, )

-1-00432-4
-1-00433-2

vs.

) NO
FEB r61

)
CECIL EMILE DAVIS, Pierce ()‘,ounty
GEORGE ANTHONY WILSON, )

COURT’S INSTRUCTIONS TO THE JURY

2 FEB 1 8 1998

74

DATED this :5 day of February, 1998.

EDERICK/W/ FLEMZNG, ?DGE

ORIGINAL
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INSTRUCTION NO. I

It is your duty to determine which facts have been proved in
this case from the evidence produced in court. It also is your
duty to accept the law from the court, regardless of what you
peréonally believe the law is or ought to be. You are to apply
the law to the facts and in this way decide the case.

The order in which these instructions are given has no
significance as to their relative importance. The attorneys may
properly discuss any specific instructions they think are
particularly significant. You should consider the instructions
as a whole and should not place undue emphasis on any particular
instruction or part thereof.

Charges have been made by the prosecuting attorney by filing
a document, called an information, informing the defendants of
the charges. You are not to consider the filing of the
information or its contents as proof of the matters charged.

The only evidence you are to consider consists of the
testimony of the witnesses and the exhibits admitted into
evidence. It has been my duty to rule on the admissibility of
evidence. You must not concern yourselves with the reasons for
these rulings. You will disregard any evidence which either was
not admitted or which was stricken by the court. You will not be
provided with a written copy of testimony during your
deliberations. Any exhibits admitted into evidence will go to

the jury room with you during your deliberations.
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In determining whether any proposition has been proved, you
should consider all of the evidence introduced by all parties
bearing on the question. Every party is entitled to the benefit
of the evidence whether produced by that party or by another
party.

You are the sole judges of the credibility of the witnesses
and of what weight is to be given the testimony of each. 1In
considering the testimony of any witness, you may take into
account the opportunity and ability of the witness to observe,
the witness’ memory and manner while testifying, any interest,
bias or prejudice the witness may have, the reasonableness of the
testimony of the witness considered in light of all the evidence,
and any other factors that bear on believability and weight.

The attorney’s remarks, statements and arguments are
intended to help you understand the evidence and apply the law.
They are not evidence. Disregard any remark, statement or
argument that is not supported by the evidence or the law as
stated by the court.

The attorneys have the right and the duty to make any
objections that they deem appropriate. These objections should
not influence you, and you should make no assumptions because of
objections by the attorneys.

The law does not permit a judge to comment on the evidence
in any way. A judge comments on the evidence if the judge

indicates, by words or conduct, a personal opinion as to the
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wéight or believability of the testimony of a witness or of other
evidence. Although I have not intentionally done so, if it
appears to you that I have made a comment during the trial or in
giving these instructions, you must disregard the apparent
comment entirely.

You have nothing whatever to do with any punishment that may
be imposed upon defendant George Wilson. The fact that
punishment may follow conviction cannot be considered by you
except insofar as it may tend to make you careful. The
punishment to be imposed upon defendant Cecil Davis will be
considered by you in a separate penalty phase only if you
unanimously find him guilty of the crime of Premeditated Murder
in the First Degree and unanimously find the existence of an
Aggravating Circumstance.

You are officers of the court and must act impartially and
with an earnest desire to determine and declare the proper
verdict. Throughout your deliberations you will permit neither

sympathy nor prejudice to influence your verdicts.
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INSTRUCTION NO. _E’

The defendants have each entered a plea of not guilty. That
plea puts in issue every element of the crime charged. The State
is the plaintiff, and has the burden of proving each element of
the crime beyond a reasonable doubt.

Each defendant is presumed innocent. This presumption
continues throughout the entire trial unless during your
deliberations you find it has been overcome by the evidence
beyond a reasonable doubt.

A reasonable doubt is one for which a reason exists and may
arise from the evidence or lack of evidence. It is such a doubt
as would exist in the mind of a reasonable person after fuliy,
fairly and carefully considering all of the evidence or lack of
evidence. If, after such consideration, you have an abiding
belief in the truth of the charge, you are satisfied beyond a

reasonable doubt.



INSTRUCTION NO. 7

Evidence may be either direct or circumstantial. Direct
evidence is that given by a witness who testifies concerning
facts that he or she has directly observed or perceived through
the senses. Circumstantial evidence is evidence of facts or
circumstances from which the existence or nonexistence of other
facts may be reasonably inferred from common experience. The law
makes no distinction between the weight to be given_to either
direct or circumstantial evidence. One is not necessarily more

or less wvaluable than the other.
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INSTRUCTION NO. i

A witness who has special training, education or experience
in a particular science, profession or calling, may be allowed to
express an opinion in addition to giving testimony as to facts.
You are not bound, however, by such an opinion. In determining
the credibility and weight to be given such opinion evidence, you
may consider, among other things, the edﬁcation, training,
experience, knowledge and ability of that witness, the reasons
given for the opinion, the sources of the witness’ information,
together with the factors already given you for evaluating the

testimony of any other witness.
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INSTRUCTION NO. ;E;:
Evidence that a witness has been convicted of a crime may be
considered by you in deciding what weight or credibility should
be given to the testimony of the witness and for no other

purpose.
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INSTRUCTION NO. é
Defendant Cecil Davis is not compelled to testify, and the
fact that he has not testified cannot be used to infer guilt or

prejudice him in any way.
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INSTRUCTION NO. 7
Defendant George Wilson is not compelled to testify, and the
fact that he has not testified cannot be used to infer guilt or

prejudice him in any way.
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INSTRUCTION NO. 25
Homicide is the killing of a human being by the voluntary
act of another and is either murder, homicide by abuse,

manslaughter, excusable homicide, or justifiable homicide.



INSTRUCTION NO. i

A person commits the crime of Premeditated Murder in the
First Degree when, with a premeditated intent to cause the death

of another person, he causes the death of such person.
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INSTRUCTION No. [
A person acts with intent or intentionally when acting with

the objective or purpose to accomplish a result which constitutes

a crime.
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INSTRUCTION NO. / 1
Premeditated means thought over beforehand. When a person,
after any deliberation, forms an intent to take human life, the
killing may follow immediately after the formation of the settled
purpose and it will still be premeditated. Premeditation must
involve more than a moment in point of time. The law requires
some time, however long or short, in which a design to kill is

deliberately formed.
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INSTRUCTION NO. _/_%

To convict defendant Cecil Davis of the charged crime of
Premeditated Murder in the First Degree, each of the following
elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about the 25th day of January, 1997,
defendant Cecil Davis suffocated or asphyxiated Yoshiko Couch;

(2) That defendant Cecil Davis acted with intent to cause
the death of Yoshiko Couch;

(3) That the intent to cause the death was premeditated;

(4) That Yoshiko Couch died as a result of defendant Cecil
Davis’ acts; and

(5) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements
has been proved beyond a reasonable doubt, then it will be your
duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence,
you have a reasonable doubt as to any one of these elements, then

it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. 1 5_72

If you find defendant Cecil Davis guilty of Premeditated
Murder in the First Degree as defined in Instruction.:il, you
must then determine whether the following aggravating
circumstance exists:

The murder was committed in the course of, in furtherance
of, or in immediate flight from a Robbery in the First or Second
Degree, a Rape in the First or Second Degree, or a Burglary in
the First or Second Degree.

The State has the burden of proving the existence of an
aggravating circumstance beyond a reasonable doubt. In order for
you to find that there is an aggravating circumstance in this
case, you must unanimously agree that the aggravating
circumstance has been proved beyond a reasonable doubt. You need
not be unanimous as to any one of the crimes listed within the

aggravating circumstance.
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INSTRUCTION NO. ! :{

A person commits the crime of Felony Murder in the First
Degree when he or an accomplice commits or attempts to commit
Robbery in the First or Second Degree, Rape in the First or
Second Degree, or Burglary in the First Degree, and in the course
of or in furtherance of such crime or in immediate flight from
such crime, he or the other participant causes the death of a

person other than one of the participants.
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INSTRUCTION NO. _t_(D_

A person who is an accomplice in the commission of a crime
is guilty of that crime whether present at the scene or not.

A person is an accomplice in the commission of a crime if,
with knowledge that it will promote or facilitate the commission
of a crime, he either:

(1) solicits, commands, encourages, oOr requests another
person to commit the crime; or

(2) aids or agrees to aid another person in planning or
committing a crime.

The word "aid" means all assistance whether given by words,
~acts, encouragement, support, or presence. A person who is
present at the scene and ready to assist by his presence is
aiding in the commission of the crime. However, more than mere
presence and knowledge of the criminal activity of another must

be shown to establish that a person present is an accomplice.



INSTRUCTION NO. _E
A person attempts to commit Robbery in the First or Second
Degree, Rape in the First or Second Degree, or Burglary in the
First Degree, when, with intent to commit that crime, he does any
act which is a substantial step toward the commission of that

crime.

A person acts with "intent" or intentionally when acting
with the objective or purpose to accomplish a result which
constitutes a crime.

A "substantial step" is conduct which strongly indicates a

criminal purpose and which is more than mere preparation.
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INSTRUCTION NO. qu

A person commits the crime of Robbery in the First Degree
when, in the commission of a robbery or in immediate flight
therefrom, he inflicts bodily injury.

A person commits the crime of Robbery in the Second Degree

when he commits robbery.

"Bodily injury" means physical pain or injury, illness, or
an impairment of physical condition.

A person commits "robbery" when he unlawfully and with
intent to commit theft thereof, takes personal property from the
person or in the presence of another against that person’s will
by the use or threatened use of immediate force, violence, or
fear of injury to that person. The force or fear must be used to
obtain or retain possession of the property or to prevent or
overcome resistance to the taking, in either of which cases the
degree of force is immaterial. The taking constitutes robbery
whenever it appears that, although the taking was fully completed
without the knowledge of the person from whom it was taken, such
knowledge was prevented by the use of force or fear.

Cigarettes, packaged food items, canned soda pop, canned

beer, and jewelry are all "property".

A person acts with "intent" or intentionally when acting
with the objective or purpose to accomplish a result which

constitutes a crime.



"Theft" means to wrongfully obtain the property of another,
with intent to deprive that person of such property.
"Wrongfully obtains" means to take wrongfully the property

of another.
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INSTRUCTION NO. i |

A person commits the crime of Rape in the First Degree when
he engages in sexual intercourse with another person by forcible
compulsion, when the perpetrator inflicts serious physical injury
or feloniously enters into the building where the victim is
situated.

A person commits the crime of Rape in the Second Degree when
he engages in sexual intercourse with another person by forcible
compulsion or when the victim is incapable of consent by reason

of being physically helpless.

"Sexual intercourse" means any penetration of the vagina,
however slight, by a penis or by an object, when committed on one
person by another.

"Forcible compulsion” means physical force which overcomes
resistance, or a threat, express or implied, that places a person
in fear of death or physical injury to oneself.

"Physical injury" means physical pain or injury, illness, or
an impairment of physical condition.

A person "feloniously enters a building" if that person
enters into a building with the intent to commit a crime against
a person or property therein and the person entering is not then

licensed, invited or otherwise privileged to enter that building.

"Building" includes any dwelling; "dwelling" means any

structure that is ordinarily used by a person for lodging.



‘"‘ég} B E - RIEVRE .

"Physically helpless" means a person who is unconscious or
for any other reason is physically unable to communicate

unwillingness to an act.



INSTRUCTION NO. l i

A person commits the crime of Burglary in the First Degree
when, with intent to commit a crime against a person or property
therein, he enters or remains unlawfully in a dwelling, and in
entering, while in the dwelling, or in immediate flight from the
dwelling he or an accomplice in the crime assaults any person.

A person commits the crime of Burglary in the Second Degree
when, with intent to commit a crime against a person or property

therein, he enters or remains unlawfully in a building.

A person acts with "intent" or intentionally when acting
with the objective or purpose to accomplish a result which
constitutes a crime.

A person "enters or remains unlawfully" in a building or
dwelling when he is not then licensed, invited, or otherwise
privileged to so enter or remain.

"Building" includes any dwelling; "dwelling" means any
structure that is ordinarily used by a person for lodging.

An "assault" is an intentional touching or striking of
another person that is harmful or offensive, regardless of
whether any physical injury is done to the person. A touching or
striking is offensive if it would offend an ordinary person who

is not unduly sensitive.
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INSTRUCTION NO. ?__D

To convict defendant Cecil Davis of the alternative crime of
Felony Murder in the First Degree, each of the following elements
of the crime must be proved beyond a reasonable doubt;

(1) That on or about the 25th day of January, 1997, Yoshiko
Couch was killed;

(2) That defendant Cecil Davis was committing or attempting
to commit Robbery in the First or Second Degree, Rape in the
First or Second Degree, or Burglary in the First Degree;

(3) That defendant Cecil Davis caused the death of Yoshiko
Couch in the course of and in furtherance of such crime or in
immediate flight from such crime;

(4) That Yoshiko Couch was not a participant in the crime;
and

(5) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements
has been proved beyond a reasonable doubt, then it will be your
duty to return a verdict of guilty.

The crimes listed in Element Number (2) are alternatives.
You must unanimously agree that defendant Cecil Davis was
committing or attempting to commit one of those crimes, but you

need not be unanimous as to any particular one of those crimes.
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On the other hand, if, after weighing all of the evidence,
you have a reasonable doubt as to any one of these elements, then

it will be your duty to return a verdict of not guilty.



INSTRUCTION NO. 2‘_

To convict defendant George Wilson of the charged crime of
Felony Murder in the First Degree, each of the following elements
of the crime must be proved beyond a reasonable doubt;

i (1) That on or about the 25th day of January, 1997, Yoshiko
Couch was killed;

(2) That defendant George Wilson or an accomplice was
committing or attempting to commit Robbery in the First or Second
Degree, Rape in the First or Second Degree, or Burglary in the
First Degree;

(3) That defendant George Wilson or an accomplice caused
the death of Yoshiko Couch in the course of and in furtherance of
such crime or in immediate flight from such crime;

(4) That Yoshiko Couch was not a participant in the crime;
and

(5) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements
has been proved beyond a reasonable doubt, then it will be your
duty to return a verdict of guilty.

The crimes listed in Element Number (2) are alternatives.
You must unanimously agree that defendant George Wilson or an
accomplice was committing or attempting to commit one of those
crimes, but you need not be unanimous as to any particular one of

those crimes.
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On the other hand, if, after weighing all of the evidence,
you have a reasonable doubt as to any one of these elements, then

it will be your duty to return a verdict of not guilty.



INSTRUCTION NO. Z?

A separate crime is charged against each defendant. The
charges have been joined for trial. You must consider and decide
the case of each defendant separately. Your verdict as to one
defendant should not control your verdict as to the other
defendant.

All of these instructions apply to each defendant, unless a
specific instruction states that it applies only to a specific

defendant.
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INSTRUCTION NO. ZL‘{
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If you are not satisfied beyond a reasonable doubt that
defendant Cecil Davis is guilty of the crime of Premeditated
Murder in the First Degree, he may be found guilty of any lesser
crime, the commission of which is necessarily included in the
crime charged, if the evidence is sufficient to establish the
defendant’s guilt of such lesser crime beyond a reasonable doubt.

The crime of Premeditated Murder in the First Degree
necessarily includes the lesser crime of Murder in the Second
Degree. However, Murder in the Second Degree is not a lesser
crime of Felony Murder in the First Degree. You should only
consider the crime of Murder in the Second Degree if you have
unanimously agreed that defendant Cecil Davis is not guilty of
the felony murder alternative defined above.

When a crime has been proved against a person and there
exists a reasonable doubt as to which of two degrees that person

is guilty, he shall be convicted only of the lowest degree.
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INSTRUCTION NO. X
A person commits the crime of Murder in the Second Degree
when, with intent to cause the death of another person but

without premeditation, he causes the death of such person.
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INSTRUCTION NO. _2__&‘

To convict defendant Cecil Davis of the lesser degree crime
of Murder in the Second Degree, each of the following eiements of
the crime must be proved beyond a reasonable doubt: |

(1) That on or about the 25th day of January, 1997,
defendant Cecil Davis suffocated or asphyxiated Yoshiko Couch;

(2) That defendant Cecil Davis acted with intent to cause
the death of Yoshiko Couch;

(3) That Yoshiko Couch died as a result of defendant Cecil
Davis’ acts; and

(4) That the acts occurred in State of Washington.

If you find from the evidence that each of these elements
has been proved beyond a reasonable doubt, then it will be your
duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence,
you have a reasonable doubt as to any one of these elements, then

it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. ;LKT

As jurors, you have a duty to discuss with one another the
case against each defendant and to deliberate in an effort to
reach unanimous verdicts. Each of you must decide each case for
yourself, but only after you consider the evidence impartially
with your fellow jurors. During your deliberations, you should
not hesitate to re-examine your own views and change your opinion
if you become convinced that it is wrong. However, you should
not change your honest belief as to the weight or effect of the
evidence solely because of the opinions of your fellow jurors, or

for the mere purpose of returning a verdict.



INSTRUCTION NO. _2_8_

Upon retiring to the jury room for your deliberation of
these cases, your first duty is to select a presiding juror. It
is his or her duty to see that discussion is carried on in a
sensible and orderly fashion, that the issues submitted for your
decision are fully and fairly discussed, and that every juror has
an opportunity to be heard and to participate in the
deliberations upon each question before the jury.

You will be furnished with all of the exhibits admitted in
evidence and these instructions. You will be furnished with
Verdict Form A, an Interrogatories form, a Special Verdict Form,
and Verdict Form B for defendant Cecil Davis. You will be
furnished with Verdict Form A for defendant George Wilson. You
may consider the case against each defendant in the order you
choose.

When you are deliberating the case against defendant Cecil
Davis, you will first consider the crime of Murder in the First
Degree as charged. If you unanimously agree on a verdict, you
must £ill in the blank provided in Verdict Form A the words "not
guilty" or the word "guilty" according to the decision you reach.
If you cannot unanimously agree on a verdict as to that charge,
do not fill in the blank provided in Verdict Form A.

If you find defendant Cecil Davis guilty on Verdict Form A,
complete the form titled "Interrogatories" by answering the two
questions either "Yes" or "No". If you answer the first question

"Yes", you will then complete the Special Verdict Form. If you
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answer the first question "No", do not complete the Special
Verdict Form. 1In order to answer either question "Yes", you must
unanimously be satisfied beyond a reasonable doubt that "Yes" is
the correct answer to that question. Otherwise, you must answer
"No" to that question. TIf you find defendant Cecil Davis guilty
on Verdict Form A, do not use Verdict Form B.

If you unanimously find defendant Cecil Davis not guilty of
the crime of Murder in the First Degree, or if, after full and
careful consideration of the evidence, you unanimously find him
not guilty of Felony Murder in the First Degree and you cannot
agree as to Premeditated Murder in the First Degree, you will
then consider the lesser crime of Murder in the Second Degree.

If you unanimously agree on a verdict, you must fill in the blank
provided in Verdict Form B the words "not guilty" or the word
"guilty," according to the decision you reach. If you cannot
unanimously agree on a verdict, do not fill in the blank provided
in Verdict Form B.

When you are deliberating the case against defendant George
Wilson, you will only consider the crime of Murder in the First
Degree as charged. If you unanimously agree on a verdict, you
must £ill in the blank provided in Verdict Form A the wordé "not
guilty" or the word "guilty" according to the decision you reach.
If you cannot unanimously agree on a verdict as to that charge,
do not fill in the blank provided on Verdict Form A.

Since these are criminal cases, each of you must agree for

you to return a verdict. When all of you have so agreed, fill in
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the proper verdict form or forms to express your decision. The
presiding juror will sign it and notify the judicial assistant,

who will conduct you into court to declare your verdicts.

STATE OF WASHINGTON, County of Plem
85 {, Kevin St ¢ abov
entitied Court, do herehy cerﬁfy thul this
foregom msirumen! is a trve and correct
of the original now on file in my office.
IT NESS WHEREOF, | hereunto set my
hand and the Se ﬁ’f@ﬂ fhis

fy 1| J—
Stock, Clerk
Iy -

Q
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IN THE SUPERIOR COURT OF 4;@ STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE
STATE OF WASHINGTON,
Plaintiff, NO. 97-1-00433-2
vs.

VERDICT FORM A
GEORGE ANTHONY WILSON,

Defendant.

. W P NI NP )

FEB 18 1998
We, the jury, find defendant GEORGE ANTHONY WILSON

6;()[(:71{ (Not Guilty or Guilty) of the crime of

Murder in the First Degree as charged.
FILED

PRESIDING JUROR
DEPT. 7

IN OPEN COURT

FEB -6 1998

Pierce Corinty

By —

DEPUTY

STATE Of WA.. lNGT()N, j.ounf,: of Pierte

’ thui this
isnﬂﬂedvéoun, do ereb,r cerlifymd ks
iorego on ﬂ\e in my office.

‘3 gr“ ) HG&’ eunto set My




Appendix G
Warrant of Commitment and Judgment and Sentence
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CERTIFIED COPY

IN THE SUPER 0OF THE STATE OF WASHINGTON

OUNTY OF PIERCE

STATE OF WASHINGTO

, _
- MAR 80 CAUBE NO. 97-1-00433-2
Plaintiff,

Coi JAE™ WARRANT OF COMMITMENT

VS .
[ 1 County Jail
SNDept. of Corrections

3) [ 1 Other — Custody MAR 31 1098

GEORGE ANTHONY WILSON, ™~

Defendant.

THE STATE OF WASHINGTON TO THE DIRECTOR OF ADULT DETENTION OF

PIERCE COUNTY:

WHEREAS, Judgment has been pronounced against the defendant in the

Superior Court of the State of Washington for the County of Pierce,

that the defendant be punished as specified in the Judgment and

Sentence/0Order Modifying/Revoking Probation/Community Supervision, a

full and correct copy of which is attached hereto.

£ 1 1. YOou, THE DIRECTOR, ARE COMMANDED to receive
the defendant for classification,
confinement and placement as ordered in the
Judgment and Sentence. {Sentence of
confinement in Pierce County Jail}.

2§§§2:>2. YOU, THE DIRECTOR, ARE COMMANDED to take and

deliver the defendant to the proper officers
of the Department of Corrections; and

YOU, THE PROPER OFFICERS OF THE DEPARTMENT
OF CORRECTIONS, ARE COMMANDED to receive the
defendant for classification, confinement
and placement as ordered in the Judgment and
Sentence. (Sentence of confinement in
Department of Corrections custaody).

WaARRANT OF COMMITMENT - 1 Office of Prosecuting Attorney

946 County-City Building
Tacoma, Washington 98402-2171
Telephone: (253) 798 -7400
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[ 1 3. YOU, THE DIRECTOR, ARE COMMANDED to receive
the defendant for classification,
confinement and placement as ordered in the
Judgment and Sentence. {Sentence of
confinement or placement not covered by
Sections 1 and 2 above).

Dated: MALC& %:)l, 4 g %“f ;hi’(/a(ﬂrab{\

JubpGE

TED RUTT

CLERK

By: Hawn m‘ﬁdwauf

DEPUTY CLEREK

CERTIFIED COPY DELIVERED TO SHERIFF

pateMAR 30 1998, foin ladensod pops,

STATE OF WASHINGTON, County of Pierce
ss: 1, Ted Rutt, Clerk of the above
entitled Court, do hereby certify that
this foregoing instrument is a true and
correct copy of the original now on file
in my office.

IN WITNESS WHEREOF, I hereunto set my
hand and the Seal of Said Court this

day of , 19 .
TED RUTT, Clerk
By: Deputy
WARRANT OF COMMITMENT - 2 Office of Prosecuting Attorney

946 County-City Building
Tacoma, Washington 98402-2171
Telephone: (253) 798 -7400
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON, DEPT.7 ~
CAUSE NO. 97-1-0043F4N OPEN COURT}
Plaintiff, ' \
JUDGMENT AND SENTENCE! g
va. (FELONY/OVER ONE YEAR) MAR 30 1998 }
GEORGE ANTHONY WILSON, R P
Defendant. MAK 30 1998 DEPUTY
DOB: 02/10/79 |
SID NO.: WA16049387
LOCAL ID:
I. HEARING

Ve,
1.1 A sentencing hearing in this case was held on ﬂAﬁzC“ Eﬁ?rvaﬁz.

1.2 The defendant, the defendant’s lawyer, KEITH A. MACFIE, and the
deputy prosecuting attorney, JOHN M. NEEB and GERALD COSTELIO, were

present.

II. FINDINGS
There being no reason why judgment should not be pronounced, the court

FINDS:
2.1 CURRENT OFFENSE(S): The defendant was found guiltyvon FEBRUARY 6,

1998, by

{ ] plea {X] jury-verdict { 1] bench trial of:

Count No.: I
Crime: MURDER IN THE FIRST DEGREE, Charge Code: (D3)
RCW: 9A.32.030(1)(c)

Date of Crime: January 25. 1997
Incident No.: 97-025-0373

{ ] Additional current offenses are attached in Appendix 2.1.
{ ] A special verdict/finding for use of deadly weapon other than a
firearm was returned on Count(s).

JUDGMENT AND SENTENCE

FELONY / OVER ONE YEAR - 1 ENTERE[ | _ -
JUDGEMI $8-9-C3116-7 wty-City Building

Washington 98402-2171
« wicpuvne: (253) 798 -7400
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[ 1 A special verdict/finding for use of a firearm was returned on

Counts .

[ ] A special verdict/finding of sexual motivation was returned on

Count(s) .

{ 1 A special verdict/finding of a RCW 89.50.401(a) violation in a
school bus, public transit vehicle, public park, public transit
shelter or within 1000 feet of a school bus route stop or the

perimeter of a school grounds (RCW 69.50.435).

[ ] Other current convictions listed under different cause numbers used
in calculating the offender score are (list offense and cause

number): .

[ 1 Current offenses encompassing the same criminal conduct and
counting as one crime in determining the offender score are (RCW

9.94A.400(1)):

2.2 CRIMINAL HISTORY: Prior convictions constituting criminal history
for purposes of calculating the offender score are (RCW 9.94A_380):

BATE OF SENTERCING DATE fF
CRINE SENTENCING COUNTY/STATE CRINE ADULY OR Juv.

THvoP 12/29/92 PIERCE/WA 07723792 JUVENILE-13
THvoe 08/16/94 PIERCE/WA 01/23/94 JUVENILE-14
ROBBERY 2 04/04/94 PIERCE /WA 03/18/94 JUVENILE-15
CUSTODIAL  02/27/95 PIERCE/WA 09712794 JUVENILE-1S
ASSAULT

CRINE
TIPE CRINE ENHANCEMERT

P VAU
NV (l;: >
v 2~
NV Yoo

€1 Additional criminal history is attached in Appendix 2.2.
{ 1 Prior convictions served concurrently and counted as one offense
in determining the offender score are (RCW ?2.24A.360(11)):

2.3 SENTENCING DATA:

Offender Serious Standard

JUDGMENT AND SENTENCE
FELONY / OVER ONE YEAR - 2

Maximum

Office of Prosecuting Attorney
946 County-City Building
Tacoma, Washington 98402-2171
Telephone: (253) 798 -7400
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Score Level Range (SR} Enhancement Term

Count I: z - XIV 23 - T LIFE /7 50,000

2.5

X1

2.6

x5

1
C 1

(S 39 Sbl— 347

Additional current offense sentencing data is attached in Appendix
2.3.

EXCEPTIONAL SENTENCE:

Substantial and compelling reasons exist which justify an
exceptional sentence

L 1 above [ 1 within [ ] below the standard range for Count(s)

. Findings of fact and conclusions of law are attached
in Appendix 2.4. The Prosecuting Attorney [ 1 did € 1 did not
recommend a similar sentence.

RECOMMENDED AGREEMENTS:

For violent offenses, serious violent offenses, most serious
offenses, or any felony with a deadly weapon special verdict under
RCW 2.924A.125; any felony with any deadly weapon enhancements under
RCW 2.24A.310(3) or (4) or both; and/or felony crimes of possession
of a machine gqun, possessing a stolen firearm, reckless
endangerment in the first degree, theft of a firearm, unlawful
possession of a firearm in the first or second degree, and/or use
of a machine gun, the recommended sentencing agreements or plea
agreements are [ ] attached ([ X ] as follows:

STATE'S RECOMMENDATION: standard range sentence, followed by 24
months of community placement, % 110 court costs, $ 500 CVPA

RESTITUTION:

Restitution will not be ordered, becauvse—the-fetrony-did-Agi-cenwi-t

A Ayt AR pee O e M e — St s S.o f o pasty

Restitution should be ordered. A hearing is set for -
Extraordinary circumstances exist that make restitution
inappropriate. The extraordinary circumstances are set forth in
Appendix 2.5.

Restitution is ordered as set out in Section 4.1, LEGAL FINANCIAL
OBLIGATIONS.

JUDGMENT AND SENTENCE
Office o rosecutin orne
FELONY / OVER ONE YEAR - 3 Offce of Prosecuting Atioraey

Tacoma, Washington 98402-2171
Telephone: (253) 798 -7400
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2.7 ABILITY TO PAY LEGAL FINANCIAL OBLIGATIONS: The court has
considered the defendant’'s past, present and future ability to pay
legal financial obligations, including the defendant’'s financial
resources and the likelihood that the defendant’'s status will
change. The court specifically finds that the defendant has the
ability to pay:

[ 1 no legal financial obligations.
the following legal financial obligations:

P crime victim’'s compensation fees.
court costs (filing fee, jury demand fee, witness costs,
sheriff services fees, etc.)
county or inter—local drug funds.
court appointed attorney’'s fees and cost of defense.
fines.
other financial obligations assessed as a result of the
felony conviction.

(e W W W |
(W N Ny

A notice of payroll deduction may be issued or other income-
withholding action may be taken, without further notice to the of fender,
if a monthly court—-ordered legal financial obligation payment is not
paid when due and an amount equal to or greater than the amount payable
for one month is owed.

III. JUDGMENT

3.1 The defendant is GUILTY of the Counts and Charges listed in
Paragraph 2.1 and Appendix 2.1.

3.2 £ 1 The court DISMISSES.

IV. SENTENCE AND ORDER
IT 1S ORDERED:

4.1 LEGAL FINANCIAL OBLIGATIONS. Defendant shall pay to the Clerk
of this Court:

$ s Restitution to:

$ L\C).CI) ’ Court costs (filing fee, jury demand fee, witness
costs, sheriff service fees, etc.);

JUDGMENT AND SENTENCE
FEI,ONY / OVER ONE YEAR - 4 Office of Prosecuting Attorney

946 County-City Building
Tacoma, Washington 98402-2171
Telephone: (253) 798 -7400
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—

% ébCZD'Ejs s Victim assessment;

- 3 » Fine; [ ] VUCSA additional fine waived due tao
indigency (RCW 69.50.430);

% . Fees for court appointed attorney;

3 ’ Washington State Patraol Crime Lab costs;

. Drug enforcement fund of H

£ 3 ’ Other costs for: H

s b, o> . TOTAL legal financial obligations [ ] including
restitution BI>not including restitution.

[ 3] Minimum payments shall be not less than % per month.

Payments shall commence on -

<D The Department of Corrections shall set a payment schedule.

[ 1] Restitution ordered above shall be paid jointly and severally with:

Name Cause Number

The defendant shall remain under the court’s jurisdiction and the
supervision of the Department of Corrections for a period up to ten
yvyears from the date of sentence or release from confinement to assure
payment of the above monetary obligations.

Any period of supervision shall be tolled during any period of time the
offender is in confinement for any reason.

Defendant must contact-the-Depactment of Corrections at 755 Tacoma
Avenue South, Tacomg\gggg~zslggég>or by .

[ 1 Bond is hereby exonerated.

4.2 CONFINEMENT OVER ONE YEAR: The defendant is sentenced as follows:

(a) CONFINMEMENT: (Standard Range) RCW 2.924A.400. Defendant is
sentenced to the following term of total confinement in the custody
of the Department of Corrections:

5&34 months on Count No. ﬁlj L ] concurrent [ ] consecutive
months on Count No. L ] concurrent { ] consecutive
months on Count No. f ] concurrent [ ] consecutive

JUDGMENT AND SENTENCE o
ice of Prosecuting Attorne
FELONY / OVER ONE YEAR - & g o Prosecuting Attorney
Tacoma, Washington 98402-2171
Telephone: (253) 798 -7400
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months aon Count No. [ J] concurrent [ ] consecutive

Standard range sentence shall be [ ] concurrent [ ] consecutive
with the sentence imposed in Cause Nos.: .

kéEEi) Credit is given for qGU+ days served;

4.3 <§E§} COMMUNITY PLACEMENT (RCW 9.94A.120). The defendant is
sentenced to community placement for [ ] one year(ESE} two
years or up to the period of earned early release awarded
pursuant to RCW 9.94A.150(1) and (2), whichever is longer.

[ 1 COMMUNITY CUSTODY (RCW 9.94A.120(1). Because this was a sex.
offense that occurred after June &4, 19946, the defendant is
sentenced to community custody for three years or up to the
period of earned early release awarded pursuant to RCW
2.924A4.150(1) and (2), whichever is longer.

While on comaunity placement or community custody, the defTendant shalls 1) veport o
and be aveailable Tor contact with the assigned comamunity corrections officer as
directed) 2) work at Departament of Corrections-—-approved sducation, eaploysent ands oy
community service; 3A) not conaueae cantrolled substances except pursuant 2o lawfully
{issvwed prescriptionsp) 4) not unlawfully posasess controlled substances while £in
community custody)s ™) pay supervision Tees as determined by the Departaent of
Corrections; 4) residence location and living arvangementa are subject to the approval
of the departasent of corrections during the periocg of cosmsmunity placesent.

ta) B} The offender shall not consume any alcohol;g

(b) ngj The offender shall have no contact with: _Jgg%gamggﬂgggaggg;_

: OF— MoBEDR, & e Vlernell CAvmuy «

(c) [ 1 The offender shall remain [ ] within or [ ] outside of a
specified geagraphical boundary, to—-wit:

(d) [ 1 The offender shall participate in the following crime related
treatment or counseling services: :

(e [ 1 The defendant shall comply with the following crime-related
prohibitions:

(f) €PJ) OTHER SPECIAL CONDITIONS AND CRIME RELATED PROHIBITIONS:
-
S ; , s S L 5
_Dee ACETEO An?  OROR0 ‘

: oA Boys 3 (Cegaexen By -
(g) [ 1 HIV TESTING. The Health Department or desﬁgnee shall test the
defendant for HIV as soon as possible and the defendant shall
fully cooperate in the testing. (RCW 70.24.340)

JUDGMENT AND SENTENCE

FELONY / OVER ONE YEAR — 6 Office ofPros?cutingAttorney
946 County-City Building
Tacoma, Washington 98402-2171
Telephone: (253) 798 -7400
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th) Cﬂgﬁ;’DNA TESTING. The defendant shall have a blood sample drawn
for purpose of DNA identification analysis. The Department of
Corrections shall be responsible for obtaining the sample
prior to the defendant’'s release from confinement. (RCW

43.43.754) zgfgalkn; oepwp— AT D,

{ 1 PURSUANT TO 1993 LAWS OF WASHINGTON, CHAPTER 419, IF OFFENDER
IS FOUND TO BE A CRIMINAL ALIEN ELIGIBLE FOR RELEASE AND
DEPORTATION BY THE UNITED STATES IMMIGRATION AND
NATURALIZATION SERVICE, SUBJECT TO ARREST AND REINCARCERATION
IN ACCORDANCE WITH THIS LAW, THEN THE UNDERSIGNED JUDGE AND
PROSECUTOR CONSENT TO SUCH RELEASE AND DEPORTATION PRIOR TO
THE EXPIRATION OF THE SENTENCE.

EACH VIOLATION OF THIS JUDGMENT AND SENTENCE IS PUNISHABLE BY UP TO 60
DAYS OF CONFINEMENT. (RCW 2.94A.200(2)).

FIREARMS: PURSUANT TO RCW 9.41.040, YOU MAY NOT OWN, USE OR POSSESS ANY
FIREARM UNLESS YOUR RIGHT TO DO SO IS RESTORED BY A COURT OF RECORD.

ANY BELENDR CONVICTED OF (ANSEX OFRENSE MNST REGISIER WI HE JCONNT
SHER [ OF COUNTY OR_THE BEFENDANT "9 RESJIDENCE LTHIN 24 “HOURS Q6
DEFENDANT RELEASE FROM CUSTODY> RCW 9A.44.1350.

PURSUANT TO RCW 10.73.090 AND 10.73.100, THE DEFENDANT 'S RIGHT TO FILE
ANY KIND OF POST SENTENCE CHALLENGE TO T CONVICTION OR THE SENTENCE

MAY BE LIMITED TO ONE YEAR. . 14’4222V;y E;Zf/
Date: N\A&ﬁ%;@% ,%/1 L/

Presented by:

26

27

28

—JOHN M. NEEB / Leen) CesTELLL

Deputy Prosecuting Attorney
WSB # 21322 / Liss ¥ (87738~

DEPT. 7
IN OPEN COURT

jon

MAR 3 0 133

Pierce County

B
“ DEPUTY

JUDGMENT AND SENTENCE
FELONY / OVER ONE YEAR - 7 Offic o Prosscuting Attorney
6 County-City Building

Tacoma, Washington 98402-2171

Telephone: (253) 798 -7400
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1 Canse No. 97-1-00432-4
ﬁ\l '} EPT Eﬂﬂ' having been sentenced to the Department of Corrections for a:
3 - sex offense
AR 8 0 1898 ¥ serious violent offense CM\:@&\Q__ L'g)
4 assault in the second degree
Bitroe County fdler any crime where the defendant or an
B?’/ i _ accomplice was armed with a deadly weapon
DEPUTY o ——— any felony under 69.50 and 69.52 committed after July 1, 1988
, is also sentenced to one (1) year term of community placement
on these conditions:
7
The offender shall report to and be available for contact with the assigned community
8 corrections officer as directed:
9 The offender shall work at Department of Corrections approved education, employment,
and/or commmity service;
10
The offender shall not consume controlled substances except pursuant to lawfully
1 issued prescriptions:
12 An offender in community custody shall not unlawfully possess controlled substances;
13 )| The offender shall pay community placement fees as determined by DOC:
14 The residence location and living arrangements are subject to the prior approval of
the department of corrections during the period of commumity placement.
15
The offender shall submit to affirmative acts necessary to monitor compliance with
16 court orders as required by DOC.
17 The Court may also order any of the following special conditions:
18 (I) The offender shall remain within, or outside of, a specified
geographical boundary:
19
20
&2 (11) The offender shall not have direct or indirect contact with the
21 victim of the crime or a specified class of individuals:
A.w-% (:V-mz? SN DER - 'QN'} Mieargr(  S52  JLOOWS 'Q%w\u»{
22
23 (ILI) The offender shall participate in crime-related treatment or
counseling services;
24
D (IV) The offender shall not consume alcohol;
25
V) The residence location and living arrangements of a sex offender
26 shall be subject to the prior approval of the department of
corrections; or
27
(VI) The offender shall comply with any crime-related prohibitions.
28
@ (VII) Other: A'u_ Cond npws o& P5‘ CD’S’&?: Q)
ACs AQOTES, ONN CeomdeEd
Office of Prosecuting Attorney
946 County-City Building
Tacoma, Washington 98402-2171
Telephone: (253) 798 -7400
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PRESENTENCE INVESTIGATION
RECOMMENDATION

I recommend the following sentence option: Re: Cause #97-1-00433-2

--Standard Range Sentence

A. CONFINEMENT:
-7

Pom

Total Confinement: 436 months. i i MAR & o -

B. COMMUNITY PLACEMENT: X

FAIS

Length of Community Placement: 24 months | s e

C. CONDITIONS OF COMMUNITY PLACEMENT:

Standard Conditions:

1)
2)
3)
4)
5)
6)

Report to and be available for contact with the assigned Community Corrections Officer;

Receive prior approval for living arrangements and residence location;

Work at a Department of Corrections approved education, employment, and/or community service program;
No consumption of controlled substances that are not legally prescribed;

No possession of controlled substances while on Community Custody;

Pay Community Placement fees as determined by the Department of Corrections.

Special Conditions:

)
2)
3)
4)
5)
6)
7)
)

No consumption of alcohol;

Do not enter or frequent an establishment that primarily serves alcoholic beverages;
Provide urine and breath samples for testing when directed;

No possession of drug paraphernalia;

No possession or use of any firearm or ammunition;

No direct or indirect contact with any known gang member;

Comply with curfew as directed the assigned Community Corrections Officer;

Do not leave the county of placement without written permission of the assigned Community Corrections
Officer. '

[Offender’s Name: WILSON, George A. DOC Number: 776910

DOC 4-47 Page 5 (REV 7/92)
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Right Hand
Fingerprint(s) of:

Attested by: \Ao( 2/1.’76

-\‘f Cer:
GEORGE ANTHONY WILSON, Cause #$>“l—0043372,

e —

CLERK

By: DEPUTY ELERC?«I&:M&_. INt— Date: j/fdj/fé/

CERTIFICATE

OFFENDER IDENTIFICATION

I, State 1.D. #WAl16049387
Clerk of this Court, certify that

the above is a true copy of the Date of Birth 02/10/7%
Judgment and Sentence in this

action on record in my office. Sex MALE

Dated: Race BLACK

ORI

CLERK

By:

oca

DEPUTY CLERK

OIN

DOA

FINGERPRINTS

CTATE OF WASHESICH, Couniy of Plerce

ss: |, Kevin Stock, He ¢ above

ified Court, do hereby cerfify !

if;l:g I?:iin instrument is a frue and correct

gl file in my office.
“:0 1%‘;1Eesgrﬁﬂinlll€8\ﬁnhereumo set my

hand and the Sea id Court this
day of

Office of Prosecuting Attorney
946 County-City Building
Tacoma, Washington 98402-2171
Telephone: (253) 798 -7400
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CERTIFIED COPY

IN Fiip ED

Fithcr UNTY oM

ORIGINAL \ﬁﬁ%@i

SUPERIOR COURT, PIERCE COUNTY, WASHINGTON
STATE OF WASHINGTON,

Plaintiff,
NO. 97 1 00433 2
GEORGE ANTHONY WILSON, NOTICE OF APPEAL TO
COURT OF APPEALS

Defendant.

N N N i N P s s NP i

TO: CLERK, PIERCE COUNTY SUPERIOR COURT, County-City Building,
930 Tacoma Avenue South, Tacoma, Washington, 98402; and

TO: PIERCE COUNTY PROSECUTOR’S OFFICE, County-City Building,
930 Tacoma Avenue South #946, Tacoma, Washington, 98402.

YOU, AND EACH OF YOU, will please take notice that
defendant GEORGE ANTHONY WILSON seeks review by Division II of the
Court of Appeals of the conviction of felony murder entered on
February 6, 1998.

DATED this 2nd day of April, 1998.

DALY and MacFIE

KEITH A. M cFIE}b &'4&?‘*
WSBA #1131 ;

STk OF WASHIMGTON, Lounty of Pierce Attorney at Law
S :\enn Stock, Clerk of the above
antitled Court, do ereby certify that this

sr—"-gomg mslrumeni is a 1rue and correct
{ the orwma now on file in my office,
ITNESS

HEREOF | hereunto set my

nand

DALY AND MACFIE
ATTORNEYS AT LAW

“Kevin Stock, Clerk
By~ - T

NOTICE OF APPEAL

711 S. COMMERCE STREET., SUITE 210
TACOMA, WASHINGTON 98402
(253) 272-1956
(253) 627-6911
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CERTIFTED COPY
IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION 11
STATE OF WASHINGTON, No. 23203-1-II  FILED
' : IN COUNTY CLEFK'S OFFICE
Respondent, . JAN1S 2001 P,M.l
MANDATE M- o
V. PIETRCE CO\{N.TY» Wé?%@ggf |
Pierce County Cause No. er ' e PEPHT
GEORGE ANTHONY WILSON, 97-1-00433-2
Appellant.

The State of Washington to: The Superior Court of the State of Washington
in and for Pierce County

This is to certify that the opinion of the Court of Appeals of the State of Washington,
Division II, filed on August 4, 2000 became the decision terminating review of this court of the
above entitled case on January 9, 2001. Accordingly, this cause is mandated to the Superior
Court from which the appeal was taken for further proceedings in accordance with the attached
true copy of the opinion. Costs have been awarded in the following amount:

Judgment Creditor Respondent State: $16.33
Judgment Creditor ALD.F.: $18,697.15
Judgment Debtor Appellant Wilson: $18,713.48

DR | IN TESTIMONY WHEREOF, I have
Edy hereunto set my hand and affixed the

seal of said Court at Tacoma, this

; 72 day of January, 2001.

Clerk of the Court of App%als,
State of Washington, Div. II

R
OB ey

Doyle

Thomas Edward Patricia Anne Pethick
Attorney At Law Attorney At Law

POBox 510 , PO Box 111952

Hansville, WA. 98340-0510 Tacoma, WA. 98411-1952
Frederick William Fleming Barbara L. Corey-Boulet
Pierce Co Superior Court Judge Pierce Co Depty Pros Atty
930 Tacoma Ave So. 930 Tacoma Ave So.
Tacoma, WA 98402 Tacoma, WA. 98402-2177

Indeterminate Sentence Review Board
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- INTHE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION .II
+ STATE O}F‘WASHH\IGTON, No. 23203-1-I
Respon(i;nt,
V.
GEORGE ANTHONY WILSON, UNPUBLISHED OPINION
- Appellant. Filed: AUG 042000

HOUGHTON, J. - George Anthony Wilson appeals his first degree felony murder

conviction, arguing: (1) violation-of the right of confrontation, (2) ineffective assistance of

counsel, (3) violation of the right to a speedy trial, and (4) insufficient evidence. We affirm.

FACTS

In the late moming of January 25, 1997, friends discovered Yoshiko Couch’s brutalized

body in her upstairs bathtub. Found dead with fowels over her face, Couch had been beaten,

sexually assaulted, and forced to inhale the toxic bathroom cleaner, xylene. An autopsy revealed

Couch died from asphyxiation and xylene toxicity; Couch’s death made a widower of her
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husband of more than 40 years, Richard, whose severe disabilities after several strokes left him
bedridden, confined to the doWnstairs portion of their home.

On January 24, .1997, the Davis-Taylor family, who lived across the street from the
Couches, had held a party thaf lasted into the early morning hours of the next day. At
approximately 2:30 a.m., on January 25, 1997, Keith Burks, Cecil Davis and Georgg Anthony
Wilson were sfnoking oﬁ the family’s porch when Davis looked at the CoubIles’ hopse and stated
he needed to rob éomeone. Shortly thereafter, Davis stated, “I need to kill me a [expletive].”
R¢p01ft of Proceedings at 1507. Burks then went inside the Davis-Taylor residence, leaving
Davis and Wilson on the porch.

Approximately five minutes later, Burks let Wilson into the Davis-Taylor residence
through_ the back door. Upon his retur;;, Wilson looked scared and confused and stated that he
and Davis had gone to the Couch residence to “ﬁp the lady off,” but Davis had gone crazy --
kicking in ihe door, beating the lady, and rubbing against her as if he was going to rape her.
Report of Proceedings at 1510. -Admitting that he initially had planned to rob the victim, Wilson
left when he reélized they were not going to just rob the house. Wilson stated that he never went
into the hou;se, but rather, he femained on the porch while Davis kicked in the door.

The police investigation of Couch’s death revealed several links between Davis and the
crime scene that indicated Davis was the perpetrator. Several items missing from the house were
found in Davis’ possession, including Couch’s wedding ring, which Davis had offered to sell to

his mother. Bloodstains were found on Davis’ shoes, along with Comet cleanser that was found

dusted throughout the Couches’ upstairs residence. Hairs found in the upstairs bedroom were
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| also linked to Davis as a potential source. None of the physical evidence recovered at the scene
was linked to Wilson. |

-On February 3, 1997, Davis and Wilson were arrested and chargéd with first degree
murder, with Wilson’s charge pr'edicated on an accomplice theory of felony murder dnd Davis’
charge later amended to aggravated first degree murder. Over Wilson’s speedy tliai)'objections,
the court continued the joint trial date from Mbarch 31, 1997 to July 7, 1997,/on the request of
Wilson’s counsel who stated that although he could be ready for trial in late June, he could not
provide the requisite effective assistance by the end of March. Davis; counsel protested the July -
7,1997 u—ial date, stating that in order to provide effective assistance for his client, the ﬁial date
needed to be movcd to November 3, 1997, a date to which his client had agreed through waiver
of his speedy trial rights. The trial coullit noted the obj ection but maintained the J uly 7 date.

On June 17, the parties again engaged in a discussion regarding continuance of the tﬁal
date. Wilson repeated his objection to a continuance, and Davis’ counsel reiterated his position
that he could not provide effective assistance to his client if trial began on July 7, 1997. The trial
court préliminarily denied the motion for a continuance vbut set aside the issue for further

argument th;a following week. The court acknowledged the necessary balancing act entailed by a
joint trial where one defendant asserts his speedy trial rights and the other claims there would be
ineffective assistance if trial went forward on the scheduled date.

On June 24, the trial court heard arguments on continuance and severance. Davis’
counsel stated once again fhat he would be unable to prepare an effective defense by J uly 7 and

moved that the court either sever the cases under CrR 4.4 or continue the joint trial under CrR

3.3(h)(2) to November 3. In arguing for a continuance, Davis’ counsel acknowledged the

3
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importance of Wilson’s right to a speedy trial, but he stated that his client’s constitutional right to
effective assistance should outweigﬁ Wilson’s asserted non-constitutional right. The State
concurred in the motion to continué, agreeing that concerns about ineffective assistance were
more important than speedy trial rights. The S@te alsé submitted that Davis’ reques,fed
continuance put the trial date at only nine months past arraignment, which was “nd{ slow
motion” on an aggravated murder charge. Report of Proceedings at 329. T]le State further
suggested that in weighing whether to grant the continuance, the court should err on the side of
the more serious charge, Davis’, which carried a possible death penalty, as opposed to Wilson’s,
which carried z; 20 to 25 year standard range scntencé.

Wilson joined in Davis’ motion to sever. Although admitting there was no mandatory
severance issue for his client, WilSDIlI’; counsel argued that severance still might be appropriate
in light of Davis’ request for a continuance some eight months beyond the expiration of Wilson’s
speedy trial ﬁghts. When asked about possible prejudice to his client if a continuance to
November 3 was granted, Wilson’s counsel replied that the only prejudice he could foresee was
ﬁlat witnesses’ recollections of events could cloud, leading them to become more invested in

*

their witnes;s statements that incriminated his client. The State countered that time was the friend
Y
of Wilson, and that the passage o\f" time made it more likely that witnesses’ testimony would
differ from their prior statements, thereby allowing Wilson to impeach those witnesses. Davis’
counsel agreed that Wilson’s asserted prejudice was speculative.
After hearing argument, the trial court denied Davis and Wilson’s severance motion. In

issuing its ruling, the court stated that there was no reason to sever in terms of legal issues and

that the interests of justice were served by trying the cases together. The trial court then
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acknowlcdgédAthe delicate balancing of the respective parties’ interests necessary' in determining
whether to grant Davis’ motion for continuanse. Although the court announced some skepticism
as to Davis’ assertion ﬂlat his experts could not be ready in July, it granted the continuance. The
court then stated that it would prefer to begin. trial in September rafher than on Noverflber 3 Buf
Davis’ counsel held firm to its requested date, stating, “November 3rd is a realistic gate.
Anything before that is not.” Report of Proceedings at 340. The court latsf/granted Davis’
request and set trial for Noverﬁber 3, entering an ordsr'indjcating thata csntinuance was merited
on “due adnﬁnistration of justice” grounds. Report of Proceedings at 341; Clerk’s Papers at 140.

On October 21, the court heard argument on the proposed instructiOns to be given before
voir dire. Wilson’s counsel 'expressed concems with the opening instruction, which he believed
did not adequately distinguish between/fhe differing procedures facing Wilson and Davis.

Wilson’s counsel theﬁ requesfed an instruction indicating that Wilson was not subj'ect to the
death penalty and thus would not be involved in any second trial phase. Davis’ counsel
concurred in Wilson’s request, and the court agreed to language instructing the jury that Wilson
did not face the death penalty and would not be involved in any second phase of trial.

Onv I\}ovember 3, 1997, jury selection commenced. The parties reconvened the following
week before Judge Frederick B. }filyes, bwho‘stated that the case’s presiding judge, Terry Sebring,
was ill and likely unavailable for two to three weeks. Counsel for both defendants moved for
mistrial, which was granted on November 13. The parties agreed to a new trial date of
January 5; 1998. The case was assigned to Judge Frederick W. Fleming, although all prior

orders and rulings remained in effect.
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On January 5, 1998, the joint tﬁal began. 'fhe court gave the prospective jurors an B
instruction during voir dire that conformed to the parties’ earlier agreed upon language, including -
informing the jurors that Wilson di(i not face the death penalty and would not be involved in any
second phase of trial. During voir dire, Wilson’s counsel asked several jurors whethér fhey
understood Wilson did not face the death penalty. Both the State and Davis’ counsgl repeatedly
reminded prosi)ectiVC jurors that the death penalty was sought only againsf ]’)avis.

During the trial, the court heard extended argument on the admissibility of Asil Hubley’s
testimbny; Hubley, Davis’ nephew, had givéﬁ a statement to police that Wilson had told him
conflicting stories about the night in question, inclﬁding two sepaiate accouhts that placed -
Wilsdn in the house with Davis While the murder tooic place. Davis’ couhsel expressed concern
based upon Brtvtton,1 noting that Hublg;’s statement implicated Davis. The State suggested it be
allowed to ask leading questions; to avoid vibléting the rules set forth in Bruton. Wilson then
expressed concern about the potential limitation of cross-ekamination. Eventually, the court
allowed Hubley’s statement into evidence, deleting all references to Davis, expressed or implied.
Wilson objected only to the court’s rliling prohibiting inquiry into Hubley and Davis’
relétionship‘:, which Wilson claimed was essential to establishing potential bias for Hubley
placing Wilson at the crime scene:.}.

At tnial, Hubley testified that Wilson had twice told him he was inside the Couches’

house. Wilson’s cross-examination delved only into Hubley’s past criminal history.

Wilson appeals.

! Bruton v. United States,391'U.S. 123, 88 S. Ct. 1620, 20 L. Ed. 2d 476 (1968) (holding that a
criminal defendant is denied his or her Sixth Amendment right of confrontation when a
nontestifying codefendant's pretrial confession is introduced at their joint trial).

6
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ANALYSIS
Death Penalty Information
Wilson contends that he received ineffective assistanc;e when his counsel did not object to
a voir dire instruction that he was not facing the death penalty.2
To establish ineffective assistance of counsel, a defendant must make two sﬁéwings: 1)
defense counsel’s representation was deficient, i.e., it fell below an obj ecti{/; standard of
reasonableness based on consideration of all circumstances; and (2) defense counsel’s deﬁcient
representation prejudiced thév defendant, i.e., there is a reasonable probability that, except for
counsel’s unprofessional errors, the result of the proceeding would have been different. State v.

McFarland, 127 Wn.2d 322, 334-335, 899 P.2d 1251 (1995) (citing State v. Thomas, 109‘Wn.2d'

e

$222,225-26, 743 P.2d 816 (1987)).

Wilson relies upon State v. Murphy, 86 Wn. App. 667, 937 P.2d 1173 (1997), review
denied, 134 Wn.2d 1002 (1998), in which Division One held that it was error to inform the jury
during voir dire that the case did not involve the death penalty. But recently, in State v.
Townsend, 97 Wn. App. 25,979 P.2d 453 (1999), reyiew granted, 139 Wn.2d 1009 (1999), we -
rejected the ;nalysis in Murphy and held that counsel was not ineffective for failing to object to a

-voir dire instruction that his cliens ’was not facing the death penalty. Here, the need for such an

instruction was even more pronounced than in Townsend because there are multiple defendants

and only one faced the death penalty.

2 Wilson’s counsel requested the instruction. The invited error doctrine thus prohibits a
challenge to the court’s instruction. State v. Henderson, 114 Wn.2d 867, 870, 792 P.2d 514
(1990). But the doctrine does not prohibit a claim of ineffective assistance based on the request.
State v. Doogan, 82 Wn. App. 185, 188, 917 P.2d 155 (1996).

7
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Right of Confrontation » -

Wilé.on next contends that the trial court violated his constitutional right of confrontation
when it forbid his counsel from inquiring into Hubley’s relationship with Davis. ﬁe argues that
his counsel was entitled to explore any potential bias, including whether Hubley’s familial ties to
Davis led him to implicate Wilson. The State agreed at oral argument that the trial court unduly
limited Wilson’s right of confrontatibn but contends the error was harmless.

The Sixth Amendnient to the United States Constitution and article I, section 22 of our
state constitution guarantee a criminal defendant’s right to confront and cross-examine adverse
witnesses. State v. Hudlow, 99 Wn.2d 1, 14-15, 659 P.2d 514 (1983) (citing Davis v. Alaska,
415U.S. 308,94 S. Ct. 1105, 39 L. Ed,-2d 347 (1974); Chambers v. Mississippi, 410 U.S. 284,
93 S. Ct. 1038, 35 L. Ed. 2d 297 (1973)). The denial of a defendant’s right to cross-examine a
witness adequately as to relevant matters tending to show bias or motive violates his right of
confrontation. State v. Buss, 76 Wn. App. 780, 788-89, 887 P.2d 920 (1995).

‘ Here, the trial court entered an order that prevented Wilson from asking about the
familial relationship between Hubley and Davis. The relevant portion of the order provided:

[A]ll counsel shall refrainifrom asking any witness whether Asil Hubley and Cecil
Davis are related,

Clerk’s Papers at 210.
Wilson objected to the order. In answering the State’s request for a demonstration of the
familial relationship’s relevance, Wilson’s counsel responded:

Your Honor, to the best of my knowledge, this witness, Asil Hubley, is the
only witness who attempts through his statement to the police to put my client
into [the Couches’] house. His motivation for that is a question mark. The reason
why he is testifying like that is a question mark. And it is a reasonable inference,

8
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it is a reasonable argument to the jury, that quite possibly in a misguided way Asil

Hubley feels that Anthony Wilson may have been part of the reason why Cecil

Davis was arrested and charged with the crime and that Asil Hubley has a reason

to go after Anthony Wilson now.

Rei)ort of Proceedings at 1626-27.

The trial court seemingiy acknowledged the inquiry’s relevance, stating,.“I thlnklt shows
some sort of a bias, potentially coﬁld show that [Hubley] is biased in some way . . . in favor of
his uncle.” Report vof Proceedings at 1629. Nevertheless, the trial court, without further
explanation, proceeded to sign the written order prohibiting Wilson’s inquiry.

This was error. Wilson should have been allowed to present to the jury Hubley’s
relationship to Davis and explore his relevant theory of potential bias. Without establishing
familial ties between Hubley and Davis, Wilson.could not rationally inquire into Hubley’s
potenti;ﬂ motivation for implicating him. Failure to permit the inquiry violated Wilson’s
constitutional right of confrontation.

Having concluded that the court’s order violated Wilson’s right of confrontation, we
question whether the error was harmless. “Where the right to confront witnesses is violatcd, .
reversal is required unless the error was harmless beyond a reasonable doubt.” Buss, 76 Wn.
App. at 789. In making this determination, a court must consider the importance of the witness’s
testimony, whether the evidence was cumulative, the extent of corroborating and contradicting
testimony, the extent of cross-examination otherwise permitted, and the strength of the State’s
case. Buss, 76 Wn. App. at 789.

The complaint here is that the trial court excluded any disclosure of Hubley and Davis’

relationship, even though the relationship was relevant to potential bias. But despite the court’s

prohibition, the litigants twice presented the jury with evidence that Hubley and Davis were
9
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related. First, Wilson’s counsel elicited from Dévis’ mother on cross-examinaﬁon that she was
Hubley’s grahdmother._ Sécc‘md, in its direct examination of Hubley, the State asked, “Asil, you
“have a number of rings on today. Did you get any of thoée from your [U]ncle Cecil‘?” Report of
- Proceedings at 1873. The jury thus became aware that Hubley and Davis were rélated, in spite
of the court’s order prohibiting references to their familial ties. The litigants’ actior;, nullified
the effect Hof thé trial court‘ order and rendéred the court’s error harmless. N

Severance

Wilson next contends that he received ineffective assistance when his counsel did not
move for sevveran.ce under CrR 4.4(c)(2)(i) and he was later tried by a “death qualified” jury
despite not being subject to the death 'pgnalty. Br._ of Appellant at 20-22.

Wilson’s claim fails. Contraryio ‘Wilson’s contention, hlS trial cqunsel advocated
severance, asserting that the trial court had to coﬁsider the prejudicev to his client’s speedy trial
rights if severance was not granted. This argument invokes CrR 4.4(c)(2)(1), whjch provides that
.a court should sever when it is deemed necessary to protect a défendant’s rights to a speedy trial.

Wilson’s counsel put the trial court on notice of the discretionary grounds for severance.

Furtl;er, even assuming,.without so holding, that trial counsel’s statement was deficient,
Wilson cannot demonstrate the reguisite préjudice. Where counsel’s failure to litigate a motion to
sever is the basis of an ineffective assistance claim, the appellant must demonstrate that the
motion should have been granted. State v. Standifer, 48 Wn. App. 121, 125, 737 P.2d 1308,
review denied, 108 Wn.2d 1035 (1987). Despite the language of CrR 4.4(c)(2)(i), severance is
not favored in Washington. State v. Melton, 63 Wn. App. 63, 6>8, 817 P.2d 413 (1991), review

denied, 118 Wn.2d 1016 (1992). Our Supreme Court has held that a trial court properly

10
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exercises its discretion in denying severance under CtR 4.4(c)(2)(i) where the interests of judic_ia_l ]
economy merit a joint trial. Sée State v. Dent, 123 Wn.2d 467, 869 P.2d 392 (1994). Here, the
trial court, after extended discussions on severance, made quite evident that the interests of
justice and judicial economy were best served by a joint.trial. Thus, because Wilson cannot
point to any prejudice, his ineffective assistance qlaim fails. g
Speedy Trial

Wilson further contends that his CrR 3.3 speedy trial rights were violated when the trial
~ court continued the trial date from July 7 to November 3, in order to maintain joinder with his co-
defendant Davis, whose counsel required additional preparatioﬁ time.” We review the granf ofa
motlon to contmue the trial date past the speedy trial period for abuse of d1scret10n State v.
Campbell, 103 Wn.2d 1, 14, 691 P. 2d 929 (1984).

CrR 3.3(c)(1), speedy trial mlg, provides that .a defendant who is not released from jail
must be brought to trial né later than 60 days after the date of arraignment. But trial within 60
days is not a constitutional mandate. State v. Hoffman, 116 Wn.2d 51, 77, 804 P.2d 577 (1991).
Unless the defendant can demonstrate actual prejudice from the delay, a trial court’s decision to
continue a j;int trial past one defendant’s speedy trial date to provide é codefendant’s counsel
adequate time to prepare for u'ialgtii%s not an abuse of discretion. Dent, 123 Wn.2d at 484 (delay of
just over two months).

On appeal, Wilson asserts no actual prejudice from the four-month delay. Although

Wilson asserts that he was pfejudiced when tried by a “death qualified” jury, that concern

3 Wilson concedes that the original continuance from March to July was proper under State v.
Campbell, 103 Wn.2d 1, 13-15, 691 P.2d 929 (1984) (holding that it is not error to continue trial
- over defendant’s speedy trial Ob_] ection where counsel would be unable to provide effectlve
assistance within the speedy trial period.)
11



23203-1-II

properly goes to the propriety of the trial court’s denial of severance, rather than to a continuance

of the trial date. Br. of Appellant at 23. Failing to find any actual prejudice, we hold that the

trial court properly weighed Wilson’s interest in a speedy trial against the consider;lb‘le burden

scparate'triéls would have placed on the court, jurors, and witnesses. See Dent, 123 Wn.2d at

484. Thus, the trial court did not abuse its discretion. g
Sufficiency of Evidence

Finally, Wilson contends that there was insufficient evidence to convict h1m of first
degree murder.

Evidence is sufficient to support a conviction if, viewed in the light most favorablevto the
prosecution, it permits any rational trier of fact to find the essentiai elements of the crime beyond
a reasogablé doubt. .State. v. Salinas, 1’519 Wn.2d 192, 201; 829 P.2d 1068 (1992). “A claim of
insufficiency admits the truth of tﬁe State’s evidence and all inferences that reasonably can be
drawn therefrom.” Salinas, 119 Wn.2d at 201. Circumstantial evidence and direct evidence are
equally reliable. State v. Delmarter, 94 Wn.2d 634, 638, 618 P.2d 99 (1980). Credibility |
determinations are for the trier of fact and are not subject to review. State v. Camarillo, 115

v

Wn.2d 60, 71, 794 P.2d 850 (1990). This court must defer to the trier of fact on issues of

Yy

conflicting testimony, credibility of witnesses, and the persuasiveness of the evidence. State v.
Walton, 64 Wn. App. 410, 415-16, 824 P.2d 533, review denied, 119 Wn.2d 1011 (1992).

The State charged Wilson as an accomplice to first degree felony murder, with first or
second degree robbery listed among the alternative underlying felonies. Robbery occurs when a
person unlawfully takes personal property from the person of another against his will by the use

or threatened use of immediate force, violence, or fear of injury. RCW 9A.56.190, .210. A

12
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person is guilty as an accomi)lice if, with knowledge that it will promote or facilitate the crimc,_
he or she aids or agrees to aid such other person in planning or committing it. RCW
9A.08.020(3). To convict, the jury needed to find that Wilson aided or agreed to aid Davis n
planning or committing fobbery and knew that his aid would facilitate the robbery.

'Keith Burks’ testimony readily establishes the necessary quantum of proof. /Burks
testified that Wilson said that he and Davis went over to the Couches’ residgnce “to rip the lady‘
off,” but he had left when he realized they were not going to just rob the Couches. Report of
Proceedings at 1510. This is sufficient to éstablish that Wilson agreed to aid Davis in
committing the robbery and knew his aid would facilitate the crime. That Davis did more than
rob the Coucﬁes does not excuse Wilson’s liability. See State v. Davis, 101 Wn.2d 654, 682 P.2d
883 (1984) (stating that an accomplicél,fhaving agreed to participate in a criminal act, runs the
risk of having the pﬁmary actor exceed the scope of the preplanned illegality).

Affirmed. |

A majority of the panel having determined that this opinion will not be printed in the

Washington Appellate Reports, but will be filed for public record pursuant to RCW 2.06.040, it is

so ordered.
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[uncaptioned] Motion for Order for Relief from Judgment under CrR 7.8, filed 12-26-01
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Defendant, George A. Wilson, challenges the denial of his Due Process and
Equal Protection Constitutional guarantees under Article One Section Three,
Article One Section 12 of the Washington State Constitution, and under the
Fifth, Sixth, and Fourteenth Amendments to the United States Constitution.

A. PROCEDURAL HISTORY
Defendant was charged via information, in Pierce County superior
Court with the crime of murder in the First Degree, in Pierce County Cause
Number 97-1-00433-2.
On February 16, 1998 the defendant was found guilty by jury trial and on
March 30, 1998 defendant was sentenced to a term of confinement of 304

months.

B. STANDARD OF REVIEW

Pro-se pleadings are to be construed liberally and held to a less
stringent standard than formal pleadings drafted by lawyers. If the court can
reasonably read the pleadings to state a valid claim on which the litigant
could prevail, the court should do so despite the failure to cite proper
authority, confusion of legal theories, poor syntax and sentence construction,
or the litigants unfamiliarity with the pleading requirements. See United
States vs. MacDougall, 454 U.S. 364, 102 S. Ct 700, 70 L. ED.2d 551
(1982), Haines vs. Kerner, 404 U.S. 519, 92 S. Ct 594, 30 L.Ed.2d 652
(1972).

Courts in the state of Washington have strong policy of deciding cases
on the merits, not on potential defects in the pleadings. See State vs._Olsen,
126 Wn.2d 314, 318, 893 P.2d 629 (1995} (providing that the Supreme
Court would rule on an issue which the county prosecutor had failed to find
error, because of the policy of reaching the merits of an issue).

180z Lz 330 |
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C. WHY RELIEF SHOULD BE GRANTED

The present CrR 7.8 Motion for Relief from judgment is properly
before this Court and should be granted because the interest of justice so
requires. See In Re Taylor, 105 Wn.2d 683, 717 P.2d 755 (1986), In Re
Cook. 114 Wn.2d 802, 809, 792 P.2d 506 (1990), Sanders Vs. United States
373U.8. 1, 16, 83 S.Ct 1068, 1077, 10 L.Ed.2d 148 (1963).

The recent Washington State Supreme Court cases of State vs.
Roberts, 142 Wn.2d 471 (2000), State vs. Bui, 142 Wn.2d 568 (2000),
declared that the accomplice liability jury instructions employed in those
cases relieved the state of their burden of proving every element of the crime
charged, and were thus unconstitutional.

Defendants jury instructions No. 15 is word for word exactly as the
accomplice liability instructions declared unconstitutional in the case of
State vs. Cronin, supra, (at page 572), in that 1t fails to specify “TO WHICH
CRIME” was defendant being an accomplice to; “TO WHICH CRIME” did
defendant had knowledge of;, and “TO WHICH CRIME” did defendant
promote or facilitate the commission of.

The Washington State Supreme Court held in Cronin that “the plam
language of the complicity statute does not support the states’ argument that
accomplice liability attaches so long as the defendant knows that he or she is
aiding in the commission of a crime.” That “the statutory language requires
that the putative accomplice must have acted with knowledge that his or her
conduct would promote or facilitate the crime for which he or she is
eventually charged.” That “the legislature intended the culpability of an
accomplice to extend beyond the crimes of which the accomplice actually
has knowledge(.).” That imposing criminal liability on an alleged
accomplice can be done “only so long as that individual has general
knowledge of ‘the crime for which he or she was eventually charged.”
Cronin at 142 Wn.2d 578-79, citing State vs, Roberts, supra. Because State
Vs. Roberts, supra, State vs. Cronin, supra, and State vs. Bui, supra
constitute a change in the law that is material to a court order, RCW
10.73.100(6) affords defendant an opportunity to bring this CrR 7.8 motion
before this court to be considered on the merits. See In Re Greening 9 p.36
206 (2000) at 211 (RCW 10.73.100(6) preserves access to collateral review
in cases where there has been a significant change in the law that is material
to a court order citing In Re Personal Restraint of Johnson 131 Wn.2d 558,
933 p2d 1019 (1997).
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D. ARGUMENT
Jury instruction No. 15 Relieved The State
Of Its’ Burden of Proving all Essential
Elements of the Charged Crime

The state was required to prove every essential element of the crime
beyond a reasonable doubt for a conviction to be upheld. See In Re Winship
397 U.S. 358, 364, 90 S. Ct. 1068, 25 L.ED.2d 368 (1970). A cnminal
defendant is constitutionally entitled to a jury verdict that he is guilty of the
crime and absent such a verdict the conviction must be reversed. No matter
how inescapable the finding to support that verdict might be. A jury verdict
that he is guilty of the crime means of course, a verdict that he is guilty of
each necessary element of the crime. California v. Roy 117 S.Ct. 339 (9"
Cir. 1996) The fifth and sixth-amendments require criminal convictions to
rest upon a jury determination that the defendant is guilty of every element
of the crime with which he is charged. United States v. Gaudin 515 U.S.
506, 132 L.Ed.2d 447, 115 S.Ct. 2310 (9" Cir. 1995) State vs. Acosta 101
Wn2d 612, 615, 683 P.2d 1069 (1984) State vs. McCulium 98 Wn.2d 484,
493-94, 656 P.2d 1064 (1983), State vs. Green, 94 Wn.2d 216, 224, 616,
P.2d 628 (1980). A conviction cannot stand if the jury instructions relieved
the state of its’ burden to prove every essential element of the crime charged.
See State vs. Jackson 137 Wn.2d 712, 727, 976 P.2d 1229 (1999).

It is reversible error to instruct the jury in a manner that would relieve
the state of its’ burden of proving every essential element of the crime
charged. See State vs. Burd, 125 Wn.2d 707, 713-14, 887 P.2d 396 (1995).

Because accomplice liability requires assistance or agreement to assist
in THE CRIME CHARGED, Instruction 135 relieved the state of its’ burden
of proving the elements of the crime.

A person is legally accountable for the conduct of another person
when he or she is an accomplice in the commission of a crime. RCW
9A.08.020 (c). A person is an accomplice when he or she:

(a)  with knowledge that it will promote or facilitate the
commission of the crime, he (or she)

(i1) aids or agrees to aid such other person in
planning or committing it;
RCW 9A.08.020(3)(a)(ii). The use of “the” in the statute refers back to the
crime charged, i.e., the crime to which a person is an accomplice if he aids
or agrees to aid another in planning or committing it. Thus, RCW
9A.08.020 indicates accomplice liability must be read against the crime
charge.
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Contrary to this law, the trial court’s instruction 15 provides:

A person who is an accomplice in the commission of a crime is guilty of that
crime whether present at the scene or not.

A person is an accomplice in the commission of a crime if, with knowledge
that it will promote or facilitate the commission of a crime, he or she either:
(1) solicits, commands, encourages, or requests another person to commit

the crime, or
(2) aids or agrees to aid another person in planning or committing a crime.
The word "aid" means all assistance whether given by words, acts,
encouragement, support, or presence. A person who is present at the scene
and ready to assist by his or her presence is aiding in the commission of the
crime. However, more than mere presence and knowledge of the criminal
activity of another must be shown to establish that a person present is an
accomplice.
Please see exhibit A.

By using “a” instead of “the crime charged", the instruction overlooks
the required link between the crime the accomplice aids or agrees to aid and
the crime to which he is alleged to be an accomplice.

By requiring only that the accused aid or agree to aid in the
commission of “a crime"”, defendant’s Court Jury Instruction No. 15 marks a
significant departure from the plain language of the accomplice liability
statute. By referring to “it”, not some unnamed crime which may or may not
include the charged one. The statutory language requires that the putative
accomplice must have acted with knowledge that his or her conduct would
promote or facilitate the crime for which he or she is eventually charged.
See State vs. Cronin supra at 579.

The Washington State Supreme Court went on to rule in Cronin that
their prior decision in State vs. Roberts, supra directed that “‘the fact that a
purported accomplice knows that the principle intends to commit “a crime”
does not necessarily mean that accomplice liability attaches for any and all
offenses ultimately committed by the principle.” See State vs. Cronin,
supra, at 579, citing State vs. Roberts supra.

Even the DISSENT in Roberts, written by Justice Ireland agreed that
accomplice liability instruction should have stated: “THE CRIME
CHARGED”. See State vs. Roberts, supra at 541 (I agree with the majority
that the accomplice liability instruction, jury instruction 7 (in defendant’s
case jury instruction 15) should have stated “THE CRIME CHARGED”
rather than ‘a crime’” (emphasis added).

The trial court’s erroneous jury instruction relieved the state of its’
burden of proving that the defendant aided or agreed to aid in the
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commission of THE CHARGED CRIME. Accordingly, defendant was
denied Due Process of the law and his conviction must be reversed.

The instructional error relieved the State of its” burden of proving the
elements of the crime, requiring reversal.

In State vs, Jackson, the Washington State Supreme Court reaffirmed
the rule that where jury instructions relieve the State of proving all the
essential elements, the error is not susceptible to harmless error analysis, but
instead requires reversal. See State vs. Jackson, 137 Wn.2d 712, 726-27,
976 P.2d 1229 (1999). There, the Court found an erroneous accomplice
instruction relieved the State of its” burden of proving all essential elements
of the crime. Id. Therefore, the Court refused to examine the record to
determine if the error prejudiced the defendant. Thus, this court must follow
Jackson and find that because instruction No. 15 relieved the State of its’
burden of proving the elements of accomplice liability, defendant’s
conviction must be reversed.

E. CONCLUSION
Because defendant’s constitutional rights were violated, said rights
being his 5*, 6" and 14™ amendment rights, (U.S. Constitution) defendant
respectfully asks this Court to order a retrial in defendant’s case.

Respectfully submitted this =2 7 day of pecemper , 2001,
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Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: ntips/
www.co.pierce wa.us/cfapps/secure/linx/courtfiling/certifieddocumentview.cfm,

enter SeriallD: 910C72B3-F20D-AA3E-50F566C45EA58336.
The copy associated with this number will be displayed by the Court.
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[uncaptioned] Motion for Order for Relief from Judgment under CrR 7.8, filed 12-28-01
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George A. Wilson
Defendant.

BY

Defendant, George A. Wilson, challenges the denial of his Due Process and
Equal Protection Constitutional guarantees under Article One Section Three,
Article One Section 12 of the Washington State Constitution, and under the
Fifth, Sixth, and Fourteenth Amendments to the United States Constitution..

A. PROCEDURAIL HISTORY
Defendant was charged via information, in Pierce County superior
Court with the crime of murder in the First Degree, in Plerce County Cause
Number 97-1-00433-2.
On February 16, 1998 the defendant was found guilty by jury trial and on
March 30, 1998 defendant was sentenced to a term of confinement of 304
months.

B. STANDARD OF REVIEW

Pro-se pleadings are to be construed liberally and held to a less
stringent standard than formal pleadings drafted by lawyers. If the court can
reasonably read the pleadings to state a valid claim on which the litigant
could prevail, the court should do so despite the failure to cite proper
authority, confusion of legal theories, poor syntax and sentence construction,
or the litigants unfamiliarity with the pleading requirements. See United
States vs. MacDougall, 454 U.S. 364, 102 S. Ct 700, 70 L.ED.2d 551
(1982), Haines vs. Kemer, 404 U.S. 519, 92 S. Ct 594, 30 L.Ed.2d 652
(1972).

Courts in the state of Washington have strong policy of deciding cases
on the merits, not on potential defects in the pleadings. See State vs. Olsen,
126 Wn.2d 314, 318, 893 P.2d 629 (1995) (providing that the Supreme
Court would rule on an issue which the county prosecutor had failed to find
error, because of the policy of reaching the merits of an issue).

-
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C. WHY RELIEF SHOULD BE GRANTED

The present CrR 7.8 Motion for Relief from judgment is properly
before this Court and should be granted because the interest of justice so
requires. See In Re Taylor, 105 Wn.2d 683, 717 P.2d 755 (1986), In Re
Cook, 114 Wn.2d 802, 809, 792 P.2d 506 (1990), Sanders Vs. United States,
373 US. 1, 16, 83 S.Ct 1068, 1077, 10 L.Ed.2d 148 (1963).

The recent Washington State Supreme Court cases of State vs.
Roberts, 142 Wn.2d 471 (2000), State vs. Bui, 142 Wn.2d 568 (2000),
declared that the accomplice liability jury instructions employed in those
cases relieved the state of their burden of proving every element of the crime
charged, and were thus unconstitutional.

Defendants jury instructions No. 15 is word for word exactly as the
accomplice liability instructions declared unconstitutional in the case of
State vs. Cronin, supra, (at page 572), in that it fails to specify “TO WHICH
CRIME” was defendant being an accomplice to; “TO WHICH CRIME” did
defendant had knowledge of; and “TO WHICH CRIME” did defendant
promote or facilitate the commission of.

The Washington State Supreme Court held in Cronin that “the plain
language of the complicity statute does not support the states’ argument that
accomplice liability attaches so long as the defendant knows that he or she is
aiding in the commission of a crime.” That “the statutory language requires
that the putative accomplice must have acted with knowledge that his or her
conduct would promote or facilitate the crime for which he or she is
eventually charged.” That “the legislature intended the culpability of an
accomplice to extend beyond the crimes of which the accomplice actually
has knowledge(.).” That imposing criminal liability on an alleged
accomplice can be done “only so long as that individual has general
knowledge of ‘the crime for which he or she was eventually charged.”
Cronin at 142 Wn.2d 578-79, citing State vs. Roberts, supra. Because State
Vs. Roberts, supra, State vs. Cronin, supra, and State vs. Bui, supra
constitute a change in the law that is material to a court order, RCW
10.73.100(6) affords defendant an opportunity to bring this CrR 7.8 motion
before this court to be considered on the merits. See In Re Greening 9 p.36
206 (2000) at 211 (RCW 10.73.100(6) preserves access to collateral review
in cases where there has been a significant change in the law that is material
to a court order citing In Re Personal Restraint of Johnson 131 Wn.2d 558,
933 p2d 1019 (1997).
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D. ARGUMENT
Jury instruction No. 15 Relieved The State
Of Its’ Burden of Proving all Essential
Elements of the Charped Crime

The state was required to prove every essential element of the crime
beyond a reasonable doubt for a conviction to be upheld. See In Re Winship
397 U.S. 358, 364, 90 S. Ct. 1068, 25 L.ED.2d 368 (1970). A criminal
defendant is constitutionally entitled to a jury verdict that he is guilty of the
crime and absent such a verdict the conviction must be reversed. No matter
how inescapable the finding to support that verdict might be. A jury verdict
that he is guilty of the crime means of course, a verdict that he is guilty of
each necessary element of the crime. California v, Roy 117 S.Ct. 339 (9"
Cir. 1996) The fifth and sixth amendments require criminal convictions to
rest upon a jury determination that the defendant is guilty of every element
of the crime with which he is charged. United States v. Gaudin 515 U.S.
506, 132 L.Ed.2d 447, 115 S.Ct. 2310 (9* Cir. 1995) State vs. Acosta 101
Wwn2d 612, 615, 683 P.2d 1069 (1984) State vs. McCullum 98 Wn.2d 484,
493-94, 656 P.2d 1064 (1983), State vs. Green, 94 Wn.2d 216, 224, 616,
P.2d 628 (1980). A conviction cannot stand if the jury instructions relieved
the state of its’ burden to prove every essential element of the crime charged.
See State vs. Jackson 137 Wn.2d 712, 727, 976 P.2d 1229 (1999).

It is reversiblé error to instruct the jury in a manner that would relieve
the state of its’ burden of proving every essential element of the crime
charged. See State vs. Burd, 125 Wn.2d 707, 713-14, 887 P.2d 396 (1995).

Because accomplice liability requires assistance or agreement to assist
in THE CRIME CHARGED, Instruction 15 relieved the state of its’ burden
of proving the elements of the crime.

A person is legally accountable for the conduct of another person
when he or she is an accomplice in the commission of a crime. RCW
9A.08.020 (c). A person is an accomplice when he or she:

(@) with knowledge that it will promote or facilitate the
commuission of the crime, he (or she)

(ii) aids or agrees to aid such other person in
planning or committing it;
RCW 9A.08.020(3)(a)(ii). The use of “the” in the statute refers back to the
crime charged, i.e., the crime to which a person is an accomplice if he aids
or agrees to aid another in planning or committing it. Thus, RCW
9A.08.020 indicates accomplice liability must be read against the crime
charge.
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Contrary to this law, the trial court’s instruction 15 provides:

A person who is an accomplice in the commission of a crime is guilty of that
crime whether present at the scene or not.

A person is an accomplice in the commission of a crime if, with knowledge
that it will promote or facilitate the commission of a crime, he or she either:
(1) solicits, commands, encourages, or requests another person to commit

the crime, or
(2) aids or agrees to aid another person in planning or committing a crime.
The word "aid" means all assistance whether given by words, acts,
encouragement, support, or presence. A person who is present at the scene
and ready to assist by his or her presence is aiding in the commission of the
crime. However, more than mere presence and knowledge of the criminal
activity of another must be shown to establish that a person present is an
accomplice.
Please see exhibit A.

By using “a@” instead of “the crime charged", the instruction overlooks
the required link between the crime the accomplice aids or agrees to aid and
the crime to which he is alleged to be an accomplice.

By requiring only that the accused aid or agree to aid in the
commission of “a crime”, defendant’s Court Jury Instruction No. 15 marks a
significant departure from the plain language of the accomplice liability
statute. By referring to “it”, not some unnamed crime which may or may not
include the charged one. The statutory language requires that the putative
accomplice must have acted with knowledge that his or her conduct would
promote or facilitate the crime for which he or she is eventually charged.
See State vs. Cronin supra at 579.

The Washington State Supreme Court went on to rule in Cronin that
their prior decision in State vs. Roberts, supra directed that “the fact that a
purported accomplice knows that the principle intends to commit “a crime”
does not necessarily mean that accomplice liability attaches for any and all
offenses ultimately committed by the principle.” See State vs. Cronin,
supra, at 579, citing State vs. Roberts supra.

Even the DISSENT in Roberts, written by Justice Ireland agreed that
accomplice liability instruction should have stated: “THE CRIME
CHARGED”. See State vs. Roberts, supra at 541 (I agree with the majority
that the accomplice liability instruction, jury instruction 7 (in defendant’s
case jury instruction 15) should have stated “THE CRIME CHARGED”
rather than ‘a crime’” (emphasis added).

The trial court’s erroneous jury instruction relieved the state of its’
burden of proving that the defendant aided or agreed to aid in the
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commission of THE CHARGED CRIME. Accordingly, defendant was
denied Due Process of the law and his conviction must be reversed.

The instructional error relieved the State of its’ burden of proving the
elements of the crime, requiring reversal.

In State vs. Jackson, the Washington State Supreme Court reaffirmed
the rule that where jury instructions relieve the State of proving all the
essential elements, the error is not susceptible to harmless error analysis, but
instead requires reversal. See State vs. Jackson, 137 Wn.2d 712, 726-27,
976 P.2d 1229 (1999). There, the Court found an erroneous accomplice
instruction relieved the State of its’ burden of proving all essential elements
of the crime. Id. Therefore, the Court refused to examine the record to
determine if the error prejudiced the defendant. Thus, this court must follow
Jackson and find that because instruction No. 15 relieved the State of its’
burden of proving the elements of accomplice liability, defendant’s
conviction must be reversed.

E. CONCLUSION
Because defendant’s constitutional rights were violated, said rights
being his 5%, 6™ and 14® amendment rights, (U.S. Constitution) defendant
respectfully asks this Court to order a retrial in defendant’s case.

Respectfully submitted this _z 2 day of pee cprme,~, 2001.
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR TE: COUNTY OF PIERCE
STATE OF WASHINGTON,
Plaintiff,

NO. 97-1-00432-4

vSs. NO. 97-1-00433-2

CECIL EMILE DAVIS,
GEORGE ANTHONY WILSON,

Defendants.

N et et N e e N Nt e N

COURT’S INSTRUCTIONS TO THE JURY

DATED this day of February, 1998.

FREDERICK W. FLEMING, JUDGE
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INSTRUCTION NO.

It is your duty to determine which facts have been proved in
this case from the evidence produced in court. It also is your
duty to accept the law from the court, regardless of what you
peréonally believe the law is or ought to be. You are to apply
the law to the facts and in this way decide the case.

The order in which these instructions are given has no
significance as to their relative importance. The attorneys may
properly discuss any specific instructions they think are
particularly significant. You should consider the instructions
as a whole and should not place undue emphasis on any particular
instruction or part thereqf. |

Charges have been made by the prosecuting attorney by filing
a document, called an information, informing the defendants of
the charges. You are not to consider the filing of the
information or its contents as proof of the matters charged.

The only evidence you are to consider consists of the
testimony of the witnesses and the exhibits admitted into
evidence. It has been my duty to rule on the admissibility of
evidence. You must not concern yourselves with the reasons for
these rulings. You will disregard any evidence which either was
not admitted or which was stricken by the court. You will not be
provided with a written copy of testiﬁony during your
deliberations. Any exhibits admitted into evidencé will go to

the jury room with you during your deliberations.

Page 1
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‘In'determining whether any proposition has been proved, you
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should consider all of the evidence introduced by all parties
bearing on the guestion. Every party is entitled to the benefit
of the evidence whether produced by that party or by another
party.

You are the sole judges of the credibility of the witnesses
and of what weight is to be given the testimony of each. 1In
considering the testimony of any witness, you may take into
account the 6pportunity and ability of the witness to observe,
the witness’ memory and manner while testifying, any interest,
bias or prejudice the witness may have, the reasonableness of the
testimony of the witness considered in light of all the evidence,
and any other factors that bear on believability and weight.

The attorney’s remarks, statements and arguments are
intended to help you understand the evidence and apply the law.
They are not evidence. Disregard any remark, statement or
argument that is not supported by the evidence or the law as
stated by the court.

The attorneys have the right and the duty to make any
objections that they deem appropriate. These objections should
not influence you, and you should make no assumptions because of
objections by the attorneys.

The law deoes not permit a judge to comment on the evidence
in any way. A judge comments on the evidence if tﬁe judge

indicates, by words or conduct, a persconal opinion as to the

Page 2
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.weight or believability og the testimony og a witness or of other

evidence. Althocugh I have not intentionally done so, if it
appears to you that I have made a comment during the trial or in
giving these instfuctions, you must disregard the apparent
comment entirely.

You have nothing whatever to do with any punishment that may
be imposed upon defendant George Wilson. The fact that
punishment may follow conviction cannot be considered by you
except insofar as it may tend to make you careful. The
punishment to be imposed upon defendant Cecil Davis will be
considered by you in a separate penalty phase only if you
unanimously £f£ind him guilty of the crime of Premeditated Murder
in the First Degree and unanimously fiﬁd,the existence of an
Aggravating Circumstance.

You are officers of the court and must act impartially and
with an earnest desire to determine and declare the proper
verdict. Throughout your deliberations you will permit neither

sympathy nor prejudice to influence your verdicts.

Page 3
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INSTRUCTION NO.

The defendants have each entered a plea of not guilty. That
plea puts in issue every element of the crime charged. The State
is the plaintiff, and has the burden of proving each element of
the crime beyond a reasonable doubt.

Each defendant is presumed innocent. This presumption
continues throughout the entire trial unless during your
deliberations you find it has been overcome by the evidence
beyond a reasonable doubt.

A reasonable doubt is one for which a reason exist; and may
arise from the evidence or lack of evidence. It is such a doubt
as would exist in the mind of a reasonable person after fully,
fairly and carefully considering all of the evidence or lack of
evidence. 1If, after such consideration, you have an abiding
belief in the truth of the charge, you are satisfied beyond a

reasonable doubt.
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"Evidence may be either direct or circumstantial. Direct
evidence is that given by a witness who testifies concerning
facts that he or she has directly cobserved or perceived through
the senses. Circumstantial evidence is evidence of facts or
circumstances from which the existence or nonexistence of other

. . \2e

facts may be reasonably inferred from common experience. The law
makes no distinction between the weight to be given to either

direct or circumstantial evidence. One is not necessarily more

or less valuable than the other.
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A witness who has special training, education or experience

in a particular science, profession or calling, may be allowed to
express an opinion in addition to giving testimony as to facts.
You are not bound, however, by such an opinion. 1In determining
the credibility and weight to be given such opinion evidence, you
may consider, among other things, the education, training,
experience, knowledge and ability of that witness, the reasons
given for the opinion, the sources of the witness’ information,
together with the factors already given you for evaluating the

testimony of any other witness.
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Evidence that a witness has been convicted of a crime may be
considered by you in deciding what weight or credibility should

be given to the testimony of the witness and for no other

purpose.
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Defendant Cecil Davis is not compelled to testify, and the
fact that he has not testified cannot be used to infer guilt or

prejudice him in any way.
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Defendant George Wilson is not compelled to testify, and the

fact that he has not testified cannot be used to infer guilt or

pfejudice him in any way.
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Homicide is the killing of a human being by the voluntary
act of another and is either murder, homicide by abuse,

manslaughter, excusable homicide, or justifiable homicide.
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A person commits the crime of Premeditated Murder in the

First Degree when, with a premeditated intent to cause the death

of another person, he causes the death of such person.
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A person acts with intent or intentionally when acting with
the objective or purpose to accomplish a result which constitutes

a crime,
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Premeditated means thought over beforehand. When a person,
after any deliberation, forms an intent to take human life, the
killing may follow immediately after the formation of the settled
purpose and it will still be premeditated. Premeditation must
involve more than a moment in point of time. The law requires

some time, however long or short, in which a design to kill is

deliberately formed.
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To convict defendant Cecil Davis of the charged crime of
Premeditated Murder in the First Degree, each of the following
elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about the 25th day of January, 1997,
defendant Cecil Davis suffocated or asphyxiated Yoshiko Couch;

(2) That defendant Cecil Davis acted with intent to cause
the death of Yoshiko Couch;

(3) That the intent to cause the death was premeditated;

{(4) That Yoshiko Couch died as a result of défendant Cecil
Davis’ acts; and

{(5) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements
has been proved beyond a reascnable doubt, then it will be your
duty to return a verdict of guilty.

On the other hand, if, after weighing all of thé'evidence,
you have a reasonable doubt as to any one of these elements, then

it will be your duty to return a verdict of not guilty.
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If you find defendant Cecil Davis guilty of Premeditated
Murder in the First Degree as defined in Instruction EL_, you
must then determine whether the following aggravating
circumstance egists:

The murder was committed in the course of, in furtherance
of, or in immediate flight from a Robbery in the First or Second
Degree, a Rape in the First or Second Degree, or a Burglary in
the First or Second Degree.

The State has the burden of proving the existence of an
aggravating circumstance beyond a reasonable doubt. 1In order for
you to find that there is an aggravating circumstance in this
case, you must unanimously agree that the aggravating
cixcumstance has been proved beyond a reasonable doubt. You need

not be unanimous as to any one of the crimes listed within the

aggravating circumstance.
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A person commits the crime of Felony Murder in the First
Degree when he or an accomplice commits or attempts to commit
Robbery in the First or Second Degree, Rape in the First or
Second Degree, or Burglary in the First Degree, and in the course
of or in furtherance of such crime or in immediate flight from
such crime, he or the other participant causes the death of a

person other than one of the participants.
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A person who is an accomplice in the commission of a crime
is guilty of that crime whether present at the scene or not.

A person 1is an accomplice in the commission of a crime if,
with knowledge that it will promote or facilitate the commission
of a crime, he eithexr:

(1) soliciﬁs, commands, encourages, oOr requests another
person to commit the crime; or

(2) aids or agrees to aid another person in planning or
committing a crime.

The word "aid" wmeans all assistance whether given by words,
acts, encouragement, support, or presence. A person who is
present at the scene and ready to assist by his presence is
aiding in the commission of the crime. However, more than mere

presence and knowledge of the criminal activity of another must

be shown to establish that a person present is an accomplice.

-BBRA5Y.
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A person attempts to commit Robbery in the First or Second
Degree, Rape in the First or Second Degree, or Burglary in the
First Degree, when, with intent to commit that crime, he does any
act which is a substantial step toward the commission of that

crime.

A person acts with "intent" or intentionally when acting
with the objective or purpose to accomplish a result which
constitutes a crime.

A "substantial step" is conduct which strongly indicates a

criminal purpose and which is more than mere preparation.
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A person commits the crime of Robbery in the First Degree
when, in the commission of a robbery or in immediate flight
therefrom, he inflicts bodily injury.

A person commits the crime of Robbery in the Second Degree

when he commits robbery.

"Bodily injury" means physical pain or injury, illness, or
an impairment of physical condition.

A person commits "robbery" when he unlawfully and with
intent to commit theft thereof, takes personal property from thé
person or in the presence of another against that person’s will
by the use or threatened use of immediate force, violence, or
fear of injury to that person. The force or fear must be used to
obtain or retain possession of the property or to prevent or
overcome resistance to the taking, in either of which cases the
degree of force is immaterial. The taking constitutes robbery
whenever it appears that, although the taking was fully completed
without the knowledge of the person from whom it was taken, such
knowledge was prevented by the use of force or fear.

Cigarettes, packaged food items, canned soda pop, canned

beer, and jewelry are all "property".

A person acts with "intent" or intentionally when acting
with the objective or purpose to accomplish a result which

constitutes a crime.



4/’3124&18 dhB3 A5
Case Number: 97-1-00433-2 Date: March 7, 2011

" Tne ft" mean. to WedaHBLUDE1BIBZMDIAAEIGEFESNIPRBETIB40L anocher,
. Digitally Certified By: Kevin Stock Pierce County Clerk, Washington
with intent to deprive that person of such property.
"Wrongfully obtains" means to take wrongfully the property

of another.
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A person commits the crime of Rape in the First Degree when
he engages in sexual intercourse with another person by forcible
compulsion, when the perpetrator inflicts serious physical injury
or feloniously enters into the building where the victim is
situated.

A person commits the crime of Rape in the Second Degree when
he engages in sexual intercourse with another person by forcible
compulsion or when the victim is incapable of consent by reason

of being physically helpless.

"Sexual intercourse" means any penetration of the vagina,
however slight, by a penis or by an object, when committed on one
person by another.

| "Forcible compulsion" means physical force which overcomes
resistance, or a threat, express or implied, that places a person
in fear of death or physical injury to oneself:

"vpPhysical injury" means physical pain or injury, illness, or
an impairment of physical condition.

A person "feloniously enters a building" if that person
enters into a building with the intent to commit a crime against
a person or property therein and the person entering is not then

licensed, invited or otherwise privileged to enter that building.

"Building” includes any dwelling; "dwelling” means any

structure that is ordinarily used by a person for lodging.
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for any other reason is physically unable to communicate

unwillingness to an act.
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A person commits the crime of Burglary in the First Degree
when, with intent to commit a crime against a person or property
therein, he enters or remains unlawfully in a dwelling, and in
entering, while in the dwelling, or in immediate flight from the
dwelling he or an accomplice in the crime assaults any person.

A person commits the crime of Burglary in the Second Degree
when, with intent to commit a crime against a person or property

therein, he enters or remains unlawfully in a building.

A person acts with "intent" or intentionally when acting
with the objective or purpose to accomplish a result which
constitutes a crime.

A person "enters or remains unlawfully" in a building or
dwelling when he is not then licensed, invited, or otherwise
privileged to so enter or remain.

"Building" includes any dwelling; "dwelling" means any
structure that is ordinarily used by a person for lodging.

An "assault" is an intentional touching or striking of
another person that is harmful or offensive, regardless of
whether any physical injury is done to the person. A touching or
striking is offensive if it would offend an ordinary person who

is not unduly sensitive.
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To convict defendant Cecil Davis of the alternative crime of
Felony Murder in the First Degree, each of the following elements
of the crime must be proved beyond a reasonable doubr;

(1) That on or about the 25th day of January, 1997, Yoshiko
Couch was killed;

(2) That defendant Cecil Davis was committing or attempting
to commit Robbery in the First or Second Degree, Rape in the
First or Second Degree, or Burglary in the First Degree;

(3) That defendant Cecil Davis caused the death of Yoshiko
Couch in the course of and in furtherance of such crime or in
immediate flight from such crime;

(4) That Yoshiko Couch was not a participant in the crime;
and

(S) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements
has been proved beyond a reasonable doubt, then.it will be your
duty to return a verdict of guilty. .

The crimes listed in Element Number (2) are alternatives.
You must unanimously agree that defendant Cecil Davis was
committing or attempting to commit one of those crimes, but you

need not be unanimous as to any particular one of those crimes.
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On the other hand, if, after weighing all of the evidence,
you have a reasonable doubt as to any one of these elements, then

it will be your duty to return a verdict of not guilty.
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To convict defendant George Wilson of the charged crime of
Felony Murder in the First Degree, each of the following elements
of the crime must be proved beyond a reasonable doubt;

(1) That on or about the 25th day of January, 1997, Yoshiko
Couch was killed;

(2) That defendant George Wilson or an accomplice was
committing or attempting to commit Robbery in the First or Second
Degree, Rape in the First or Second Degree, or Burglary in the
First Degree;

{3) That defendant George Wilson or an accomplice caused
the death of Yoshiko Couch in the course of and in furtherance of
such crime or in immediate flight from such crime;‘

(4) That Yoshiko Couch was not a participant in the crime;
and

(5) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements
has been proved beyond a reasonable doubt, then it will be your
duty to return a verdict of guilty.

The crimes listed in Element Number (2) are alternatives.
You must unanimously agree that defendant George Wilson or an
accomplice was committing or attempting to commit one of those
crimes, but you need not be unanimous as to any particular one of

those crimes.
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On the other hand, if, after weighing all of the evidence,
you have a reasonable doubt as to any one of these elements, then

it will be your duty to return a verdict of not guilty.
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A separate crime is charged against each defendant. The
charges have been joined for trial. You must consider and decide
the case of each defandant separately. Your verdict as to one
defendant should not control your verdict as to the othex
defendant.

All of these instructions apply to each defendant, unless a
specific instrﬁction states that it applies only to a specific

defendant.
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It is a defense to a charge of Felony Murder in the First
Degree based upon committing or attempting to commit Robbery in
the First or Second Degree, Rape .in the First or Second Degree,
or Burglary in the First Degree that defendant George Wilson:

(1) Did not commit the homicidal act or in any way solicit

request, command, importune, cause or ald the commission thereof;

and

{2) Was not armed with a deadly weapon, or any instrument,
article or substance readily capable of causing death or serious
physical injury; and

(3) Had no reasonable grounds to believe that any other
participant was armed with such a weapon, instrument, article or
substance; and

(4) Had no reasonable grounds to believe that any other
participant'intended to engage in conduct likely to result in
death or serious physical injury.

This defense must be established by a preponderance of the
evidence. Preponderance of the evidence means that you must be

persuaded, considering all the evidence in the case, that it is

L

?

more probably true than not true. If you find that the defendant

has established this defense, it will be your duty to return a

verdict of not guilty.
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If you are not'satisfied beyond a.reasonable doubt that
efendant Cecil Davis is guilty of the crime of Premeditated
Murder in the First Degree, he may be found guilty of any lesser
crime, the commission of which is necessarily included in the
crime charged, if the evidence is sufficient to establish the
defendant’s guilt of such lesser crime beyond a reasonable doubt.

The crime of Premeditated Murder in the First Degree
necessarily includes the lesser crime of Murder in the Second
Degree. However, Murder in the Second Degree is not a lesser
crime of Felony Murder in the First Degree. You should only
consider the crime of Murder in the Second Degree if you have
unanimously agreed that defendant Cecil Davis 1is not guilty of
the felony murder alternative definsd above.

When a crime has been provea against a person and there
exists a reasonable doubt és to which of two degrees that person

is guilty, he shall be convicted only of the lowest degree.



. .

473372612 5683 AAp?a -
Case Number: 97-1-00433-2 Date: M’gih 7, 2011 ~
i ; - -A E_—§CSF65D12E8E7984
%Lgmgg; b:lgm ﬁ)%ﬁemﬁw&y Clerk, Washington
A person commits the crime of Murder in the Second Degree

when, with intent to cause the death of another person but
»

without premeditation, he causes the death of such person.
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To convict defendant Cecil Davis of the lesser degree crime
of Murder in the Second Degree, each of the following elements of
the crime must be proved beyond a reasonable doubt:

(1) That on or about the 25th day of January, 1997,
defendant Cecil Davis suffocated or asphyxiated Yoshiko Couch;

(2) That defendant Cecil Davis acted with intent to cause
the death of Yoshiko Couch;

(3) That Yoshiko Couch died as a result of defendant Cecil
Davis’ acts; and

(4) That the acts occurred in State of Washington.

I1f you find from the evidence that each of these elements
has been proved beyond a reasonable doubt, then it will be your
duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence,
you have a reasonable doubt as to any one of these elements, then

it will be your duty to return a verdict of not guilty.
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As jurors, you have a duty to discuss with one another the
case against each defendant and to deliberate in an effort to
reach unanimous verdicts. BEach of you must decide each case for
yourself, but only after you cqnsider the evidence impartially
with your fellow jurors. During your deliberations, you should
not hesitate to re-examine your own views and change your opinion
if you become convinced that it is wrong. However, you should
not change your honest belief as to the weight or effect of the
evidence solely because of the opinions of your fellow jurors, or

for the mere purpose of returning a verdict.
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Upon retiring to the jury room for your deliberation of
these cases, your first duty is to select a presiding juror. It
is his or her duty to see that discussion is carxried on in a
sensible and orderly fashion, that the issues submitted for your
decision are fully and fairly discussed, and that every juror has
an opportunity to be heard and to participate in the
deliberations upon each question before the jury.

You will be furnished with all of the exhibits admitted in
evidence and these instructions. You will be furnished with
Verdict Form A, an Interrogatories form, a Special Verdict Form,
and Verdict Form B for dsfendant Cecil Davis. You will be
furnished with Verdict Form A for defendant George Wilson. You
may consider the case against each defendant in the order you
choose.

When you are deliberating the case against defendant Cecil
Davis, you will first consider the crime of Murder in the First
Degree as charged. If yoﬁ unanimously agree on a verdict, you
must £ill in the blank provided in Verdict Form A the words "not
guilty" or the word "guilty" according to the decision you reach.
If you cannot unanimously agree on & veérdict as to that charge,
do not fill in the blank provided in Verdict Form A.

If you find defendant Cecil Davis guilty on Verdict Form A,
complete the form titled "Interrogatories" by answering the two
guestions either "Yes" or "No". If you answer the first guestion

"Yes", you will then complete the Special Verdict Form. If you

Page 1
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answer the flr;t quest i ity Fike] BydeinAot oty evevwashen Special
Verdict Form. In order to answer either guestion "Yes", you must
unanimously be satisfied beyond a reasonable doubt that "Yes" is
the correct answer to that question. Otherwise, you must answer
"No" to that question. If you find defendant Cecil Davis guilty
on Verdict Form A, do not use Verdict Form B.

If you unanimously find defendant Cecil Davis not guilty of
the crime of Murder in the First Degree, or if, after full and
careful consideration of the evidence, you unanimously find him
not guilty of Felony Murder in the First Degfee and you cannot
agree as to Premeditated Murder in the First Degree, you will
then consider the lesser crime of Murder in the Second Degree.

If you unanimously agree on a verdict, you must £ill in the blank
provided in Verdict Form B the words "not guilty" or the word
"guilty," according to the decision you reach. If you cannot
unanimously agree on a verdict, do not fill in the blank provided
in Verdict Form B.

When you are deliberating the case against defendant George
Wilson, you will only consider the crime of Murder in the First
Degree as charged. If you unanimously agree on a verdict, you
must £ill in the blank provided in Verdict Form A the words "not
guilty” or the word "guilty" according to the decision you reach.
If 'you cannot unanimously agree on a verdict as to that chérge,
do not fill in the blank provided on Verdict Form A.

Since these are criminal cases, each of you must égree for

you to return a verdict. When all of you have so agreed, fill in

Page 2
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presiding juror will sign it and notify the judicial assistant,

who will conduct you into court to declare your verdicts.

Page 3
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,

)
)
Plaintiff, ) NO. 97-1-00432-4
)
vs. }
) VERDICT FORM a
CECIL EMILE DAVIS, ) (FIRST DEGREE MURDER})
)
Defendant. )
)

We, the jury, find defendant CECIL EMILE DAVIS

(Not Guilty or Guilty) of the crime of

Murder in the First Degree as charged.

PRESIDING JUROR
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,
CAUSE NO. 97-1-00432-4
Plaintiff,
vsS.
INTERROGATORIES
CECIL EMILE DAVIS,
Defendant.

We, the jury, having found defendant CECIL EMILE DAVIS guilty of

Murder in the First Degree as charged, answer the following questions

submitted by the court:

FIRST QUESTION: Did you unanimously agree that defendant
Cecil Davis committed Premeditated Murder in the First

Degree as defined in Instruction No. E’ ?

ANSWER :
(Yes/No)
SECOND QUESTION: Did you unanimously agree that defendant
Cecil bPavis committed Felony Murder in the First Degree as

defined in Instruction No. ?

————

ANSWER:
{Yes/No)

PRESIDING JUROR
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,
CAUSE NO. 97-~1-00432-4
Plaintiff,
vS. SPECIAL VERDICT
AGGRAVATING CIRCUMSTANCES
CECIL EMILE DAVIS,
Defendant.

We, the jury, having unanimously found defendant CECIL EMILE
DAVIS guilty of Premeditated Murder in the First Degree as defined in
Instruction , answer the following question submitted by the
CO‘;lrt :

QUESTION: Has the State proved the existence of the following

aggravating circumstance beyond a reasonable doubt?

The murder was committed in the course of, in
furtherance of, or in immediate flight from a
Robbery in the First or Second Degree, a Rape in
the First or Second Degree, or a Burglary in the

First or Second Degree.

ANSWER:
(Yes/No)

PRESIDING JUROR
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,

)
)

Plaintiff, ) NO. 97-1-00432-4
)

vS. )
. VERDICT FORM B
CECIL EMILE DAVIS, ) (SECOND DEGREE MURDER)

) .

Defendant. )
)

We, the jury, having unanimously found defendant CECIL EMILE
DAVIS not guilty of the crime of Murder in the First Degree as
charged, or having unanimously found him not guilty of Felony Murder
in the First Degree and being unable to unaﬁimously agree as to
Premeditated Murder in the First Degree, find defendant CECIL EMILE

DAVIS (Not Guilty or Guilty) of the lesser

included crime of Murder in the Second Degree.

PRESIDING JUROR
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
| IN AND FOR THE COUNTY OF PIERCE
STATE OF WASHINGTON,
Plaintiff, NO. 97-1-00433-2
vVsS.

VERDICT FORM A
GEORGE ANTHONY WILSON,

Defendant.

e N N e S N N e et

We, the jury, find defendant GEORGE ANTHONY WILSON

(Not Guilty or Guilty) of the crime of

Murder in the First Degree as charged.

PRESIDING JUROR
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State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SeriallD: 910C711D-F20D-AA3E-5C6F65D12E8E7984 containing 47 pages
plus this sheet, is a true and correct copy of the original that is of record in my
office and that this image of the original has been transmitted pursuant to
statutory authority under RCW 5.52.050. In Testimony whereof, | have
electronically certified and attached the Seal of said Court on this date.
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Kevin Stock, Pierce County Clerk
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Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: https:/
www.co.pierce.wa.us/cfapps/secure/linx/courtfiling/certifieddocumentview.cfm,

enter SeriallD: 910C711D-F20D-AA3E-5C6F65D12E8E7984.

The copy associated with this number will be displayed by the Court.
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6
7
g IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
9 IN AND FOR THE COUNTY OF PIERCE
19l STATE OF WASHINGTON,
11 CAUSE NO. 97-1-00433-2
Plaintiff,
12 ORDER TRANSFERRING MOTION TO
3 Vs. COURT OF APPEALS

14 | GEORGE ANTHONY WILSON,

15 Defendant.

16

17 THIS MATTER came on before the court on the 4th day of February, 2002, the Honorable

18 | Frederick W. Fleming, presiding.

1 In December, 2001, the defendant filed a motion for relief from judgment pursuant to CrR 7.8 in
20

ol Pierce County Superior Court relating to his conviction and sentence in this cause number. The court is

22 ||aware that the defendant took a direct appeal from his conviction after jury trial. The Court of Appeals

23 |laffirmed the defendant’s conviction on August 4, 2000, in COA Case No. 23203-1. The mandate on that

24 case is dated January 9, 2001.

25
26

27
ORDER TRANSFERRING MOTION TO
28 ICOURT OF APPEALS - 1

Office of Prosecuting Attorney

930 Tacoma Avcnue South, Room 946
Tacoma, Washington 98402-2171
Main Office: (253) 798-7400
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Therefore, being duly advised in all matters, and based on the above stated history of this case,
the court finds, pursuant to Criminal Rule 7.8(c)(2), that the.ends of justice would be served if the
defendant’s current motion for relief from judgment were considered by the Court of Appeals as a
personal restraint petition.
IT IS HEREBY ORDERED that the defendant’s motion is transferred to the Court of Appeals
pursuant to CrR.7.8(c)(2) for consideration as a personal restraint petition.

IT IS FURTHER ORDERED that the State shall serve the defendant with a copy of this order.

ORDER WAS SIGNED this('i day of February, 2

Presented by:

ORI M. NEEB

Deputy Prosecuting Attorney
WSB # 21322

ORDER TRANSFERRING MOTION TO
COURT OF APPEALS - 2

Office of Prosecuting Attorney

930 Tacoma Avenue South, Room 946
Tacoma, Washington 98402-2171
Main Office: (253) 798-7400
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State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SeriallD: 910C78AF-F20F-6452-DF A7T449AED®635152 containing 2 pages plus
this sheet, is a true and correct copy of the original that is of record in my office
and that this image of the original has been transmitted pursuant to statutory
authority under RCW 5.52.050. In Testimony whereof, | have electronically
certified and attached the Seal of said Court on this date.
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Kevin Stock, Pierce County Clerk

.G ISHINGN Q&
By /S/Chris Hutton, Deputy. "/"%CE C

Dated: Mar 7, 2011 8:01 AM

Tlespeantt

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: https/
www.co.pierce.wa.us/cfapps/secure/linx/courtfiling/certifieddocumentview.cfm,

enter SeriallD: 910C78AF-F20F-6452-DFA7449AED635152.
The copy associated with this number will be displayed by the Court.
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97-1-00433-2 25188121  SRSP 03-28-06 AM. MAR. 8

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY
STATE OF WASHINGTON
Plaintiff, NO. 97-1-00433-2
v. STATE’S RESPONSE TO MOTION TO
REDUCE OR MODIFY SENTENCE
GEORGE ANTHONY WILSON,

Defendant.

L. IDENTITY OF RESPONDING PARTY:

Plaintiff, State of Washington, requests the relief designated in Part II.

1. STATEMENT OF RELIEF SOUGHT:

The State requests that this court deny the defendant’s motion because the court

does not have the authority to grant his requested relief.

HI.  PROCEDURAL AND FACTUAL HISTORY:
On February 6, 1998, the defendant was convicted by a jury of one count of Murder
in the First Degree (Felony Murder). He was sentenced to the Department of Corrections

on March 30, 1998. He is still serving the sentence that was imposed.

STATE'S RESPONSE TO MOTION TO Office of Prosecuting Attorney
REDUCE OR MODIFY SENTENCE 930 Tacoma Avenue South, Room 946
Wilson ~ State’s Response to Motion to Modify Sentence.doc Tacoma, Washington 98402-2171
Page | Main Office: (253) 798-7400
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The defendant appealed his conviction. On August 4, 2000, the Division Two
Court of Appeals affirmed the defendant’s conviction in an unpublished opinion.! The
defendant’s petition for review was denied on January 9, 2001, and the mandate issued on
January 16, 2001, terminating his appeal.

Late in 2001 or early in 2002, the defendant filed a motion for relief from judgment
that was transferred to the Court of Appeals as a personal restraint petition. This court’s
order entered on February 4, 2002. The State has reviewed its records and found the

appellate court never ordered the State to respond to that motion/petition.

IV.  GROUNDS FOR RELIEF AND ARGUMENT:

The defendant has requested this court modify his sentence by reducing the amount
of time he is ordered to serve, and his cites RCW 9.95.045. A review of that statute
reveals the obvious lack of merit to the defendant’s motion. That statute is entitled
“Abused victim — Reduction in sentence for murder of abuser,” and it requires the

defendant allege a number of things, including:

1. The defendant was sentenced for a murder committed before July 23, 1989;
and
2. The defendant suffered a continuing pattern of physical or sexual abuse at
the hands of the person he eventually killed, and the kiiling was a response
to the abuse;
and
3. The defendant would have been entitled to request an exceptional sentence
RCW 9.94A.535(1)(h) (mitigating factor for killing abuser);
and

4. The trial court did not consider that information at sentencing,

RCW 9.95.045(1)(a)-(c).

' Court of Appeals Case No. 23203-1-II.

STATE'S RESPONSE TO MOTION TO Office of Prosccuting Attorney
REDUCE OR MODIFY SENTENCE 930 Tacoma Avenue South, Room 946
Wilson - State’s Response to Motion to Modify Sentence.doc Tacoma, Washington 98402-217!
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If the defendant meets those criteria, the statute has two additional requirements:
1) he must file his petition with the indeterminate sentence review board; and 2) he must
file his petition no later than October 1, 1993. RCW 9.95.045(1), (2).

This defendant was convicted of murdering Yoshiko Couch during an incident that
occurred in January 1997. Ms. Couch was an elderly woman who was not only unrelated
to the defendant, she was a complete stranger to him at the time the defendant entered her
home with his co-defendant. The defendant filed his motion with the superior court, and
he filed it in March, 2006. In short, the defendant meets none of the criteria set out in the
statute he cites in his motion.

The State has attached a proposed order setting out the court’s options and requests
the court check the first box, denying the defendant’s motion as unsupported by the facts
and citing an inapplicable statute. An original has also been provided to the court. Once
the court has signed the order, the State will accept the responsibility of sending a copy of

it to the defendant.

V. CONCLUSION:
For the reasons stated above, the State respectfully requests that this court deny the
defendant’s motion for sentence reduction.
DATED: March 28, 2006.
GERALD A. HORNE

Pierce County
Prosecuting Attorney

. NEEB
Deputy Prosecuting Attorney
WSB # 21322
STATE’S RESPONSE TO MOTION TO Office of Prosecuting Attorney
REDUCE OR MODIFY SENTENCE 930 Tacoma Avenue South, Room 946
Wilson ~ State’s Response to Motion to Modify Sentence.doc Tacoma, Washington 98402-2171

Page 3 Main Office: (253) 798-7400
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Certificate of Service:

The undersigned certifics that on this day she delivered to the defendant
by U.S. mail a true and correct copy of the docurment to which this
certificate is attached. This statement is certified o be true and comect
alty of perjury of the laws of the State of Washington. Signed
, Washji n, on the date below,

STATE’S RESPONSE TO MOTION TO

REDUCE OR MODIFY SENTENCE

Wilson — Statc’s Response to Motion to Modify Sentence.doc
Page 4
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3578 37/28/2866

Office of Prosecuting Attorney

930 Tacoma Avenue South, Room 946

Tacoma, Washington 98402-2171
Main Office: (253) 798-7400
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON
Plaintiff, NO. 97-1-00433-2
v. ORDER ON DEFENDANT'S MOTION
TO REDUCE OR MODIFY SENTENCE
GEORGE ANTHONY WILSON,
Defendant.

THIS MATTER. came before the undersigned judge of the above entitled court on
the defendant’s motion for to reduce or modify his sentence. The court reviewed the
“Defendant’s Motion for Sentence Reduction or Modification” dated March 23, 2006, and
the *“State’s Response to Motion to Reduce or Modify Sentence.”

Being duly advised in this matter, the court now enters the following order pursuant
to CrR 7.8(c)(2):

[ 1 ITIS HEREBY ORDERED that the defendant’s motion is denied without
a hearing because the facts alleged do not establish grounds for relief and the statue cited
by the defendant does not apply to him.

[ 1 ITIS HEREBY ORDERED that the defendant’s motion is transferred to
the Court of Appeals for consideration as a personal restraint petition because such transfer

would serve the ends of justice.

ORDER ON DEFENDANT'S MOTION TO Office of Prosecuting Attorney
REDUCE OR MODIFY SENTENCE 930 Tacoma Avenue South, Room 946
Wilson — Order on Motion to Modify Sentence.doc Tacoma, Washington 98402-2171
Page 1 Main Office: (253) 798-7400
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[ 1 ITIS HEREBY ORDERED that the defendant’s motion shall be heard on
its merits. The State is directed to appear and show cause why the défendant’s motion

should not be granted. That hearing shall be held on at

a.m./p.m. The State is further directed to arrange for the defendant’s transport

from the Department of Corrections for that hearing.

DATED this of March, 2006.

FREDERICK W. FLEMING, JUDGE

ORDER ON DEFENDANT'S MOTION TO
REDUCE OR MODIFY SENTENCE 930 Tacoma Avenue South, Room 946
Wilson — Order on Motion to Modify Sentence.doc Tacoma, Washington 98402-2171
Page 2 Main Office: (253) 798-7400

Office of Prosccuting Attorney
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 910C7776-F20D-AA3E-5E08294927DBC728
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: I, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SeriallD: 910C7776-F20D-AA3E-5E08294927DBC728 containing 7 pages plus
this sheet, is a true and correct copy of the original that is of record in my office
and that this image of the original has been transmitted pursuant to statutory
authority under RCW 5.52.050. In Testimony whereof, | have electronically
certified and attached the Seal of said Court on this date.
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Kevin Stock, Pierce County Clerk < :"—,4 R

L O ISINGE QL ¢
By /S/Chris Hutton, Deputy. %CE C '
Dated: Mar 7, 2011 8:01 AM Tesppant!

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: https./
www.co.pierce.wa.us/cfapps/secure/linx/courtfiling/certifieddocumentview.cfm,

enter SeriallD: 910C7776-F20D-AA3E-5E08294927DBC728.

The copy associated with this number will be displayed by the Court.
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON
Plaintiff, NO. 97-1-00433-2
v, ORDER ON DEFENDANT'S MOTION
TO REDUCE OR MODIFY SENTENCE
GEORGE ANTHONY WILSON,
Defendant.

THIS MATTER came before the undersigned judge of the above entitled court on
the defendant’s motion for to reduce or modify his sentence. The court reviewed the
“Defendant’s Motion for Sentence Reduction or Modification” dated March 23, 2006, and
the “State’s Response to Motion to Reduce or Modify Sentence.”

Being duly advised in this matter, the court now enters the following order pursuant
to CrR 7.8(cX2):

}7{ IT IS HEREBY ORDERED that the defendant’s motion is denied without
a hearing because the facts alleged do not establish grounds for relief and the statue cited
by the defendant does not apply to him.

| 1 ITIS HEREBY ORDERED that the defendant’s motion is transferred to
the Court of Appeals for consideration as a personal restraint petition because such transfer

would serve the ends of justice.

ORDER ON DEFENDANT'S MOTION TO
REDUCE OR MODIFY SENTENCE 930 Tacoma Avenue South, Room 946
Wilson — Order on Motion to Modify Sentence.doc Tacoma, Washington 98402-2171
Page | Main Office: (253) 798-7400

Office of Prosecuting Attorney
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[ ] ITIS HEREBY ORDERED that the defendant’s motion shall be heard on
its merits. The State is directed to appear and show cause why the defendant’s motion

should not be granted. That hearing shall be held on at

a.m./ p.m. The State is further directed to arrange for the defendant’s transport
from the Department of Corrections for that hearing.

M

DATED this 26 of March, 2006.

ORDER ON DEFENDANT'S MOTION TO
REDUCE OR MODIFY SENTENCE 930 Tacoma Avenuc South, Room 946
Wilson — Order on Motion to Modify Sentence.doc Tacoma, Washington 98402-2171

Office of Prosecuting Attorncy

Page 2 Main Office: (253) 798-7400
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 910C761E-F20D-AA3E-52566F 39C0F50145
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SeriallD: 910C761E-F20D-AA3E-52566F39C0F50145 containing 2 pages plus
this sheet, is a true and correct copy of the original that is of record in my office
and that this image of the original has been transmitted pursuant to statutory
authority under RCW 5.562.050. In Testimony whereof, | have electronically
certified and attached the Seal of said Court on this date.
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By /S/Chris Hutton, Deputy. %RCE oV

Dated: Mar 7, 2011 8:01 AM

"'Illdl'l

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: nips./
www.co.pierce.wa.us/cfapps/secure/linx/courtfiling/certifieddocumentview.cfm,

enter SeriallD: 910C761E-F20D-AA3E-52566F39C0F50145.

The copy associated with this number will be displayed by the Court.
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TYVLDIA T amauwa

04-05-08

P.O. Box, 400
Rawlins, Wyoming
82301-0400
IN THE SUPERIOR COURT
IN AND FOR PEIRCE COUNTY, WASHINGTON
STATE OF WASHINGTON ) Case No. 97—1— 004%33 —2
Plaintiff, %
vs. )
%
GEORGE A WILSON )
Defendant, )

DEFENDANTS MOTION FOR SENTENCE REDUCTION OR MODIFICATION
PURSUANT TO Rev. Code (ARCW ) § 9.95.045 and § 9.95.045.( 2005 )

COMES NOW, the defendant himself , Pro-Se ,and do hereby files motion for this court to
enter an “Order,” reducing or modifying the sentence imposed by the Honorable Frederick W
Fleming, on or around the 15" day of April, 1998, in accordance with the Rules of the Revised Code
of Washington. On or around the 15® day of April, 1998, Mr. Wilson was found guilty of one (1)
count of to wit; “Felony Murder in the First Degree”, a felony, and was sentenced by the
Honorable Frederick W Fleming ,to serve a prison term of not less that Three-Hundred and Four
(304 ) months to be served in a penal institution designated by the Washington State Department

of Corrections.

SENTENCE REDUCTION - WIILSON  Page 1 of 7
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Case Number: 97-1-00433-2 Date: March 7, 2011
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Digitally Cenrtified By: Kevin Stock Pierce County Clerk, Washington

IN SUPPORT of this request, the Defendanf hereby sets forth the following by way of

declarations:

11 JURISDICTION AND VENUE
Rev. Code (ARCW ) § 9.95.045 and § 9.95.045.( 2005 ) Reduction.

IN THIS INSTANT MATTER, this court was the trial court which imposed sentence upon
the defendant on or about the 15 day of April, 1998 in the aforesaid County, by the Honorable
Frederick W Fleming , District Judge

THEREFORE;
JURISDICTION and VENUE are proper within this FORUM. .

HI. STATEMENT OF MATERIAL FACTS
1. On or about the 15" day of April, 1998 the defendant personally appeared with his
attorney, to wit; Keith A Macfie , before this Honorable Court upon being found Guilty to the
information therein, to wit; Felony Murder in the First Degree, as prescribed by WA. Stat., and
counsel of record for the defendant, to wit;, Keith A Macfie, with the state having been represented
by the county & prosecuting Solicitors Office to wit; John Neeb, and Gerald T Costello

2. That upon the Defendant being found guilty of the allegations set forth in the States
Criminal Complaint, the Court thereupon ordered that the Defendant be incarcerated for not less than
Three-Hundred and Four ( 304 ) months to be served in a penal institution designated by the
Washington State Department of Corrections.

SENTENCE REDUCTION - WIILSON  Page 2 of 7
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IN FURTHER SUPPORT the Defendant avers that he has had received
infractions while incarcerated, but he has learned while incarcerated to stop, cease, and
desist from such, and work towards a more positive attitude and that he has attended
and/ or completed the following self-help and rehabilitation groups that he can while

incarcerated, and continues to participate in and / or has completed the following :

GROUP STATUS
1. A —Plus Certification Completed
2. NCCER Completed
3. GED Completed
4. Anger Management Completed
5. Victim Awareness Completed
6. Thinking for a Change In Progress
7. Re—Entry In Progress

SENTENCE REDUCTION - WIILSON  Page 3 of 7
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Case Number: 97-1-00433-2 Date: March 7, 2011
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Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

THE DEFENDANT would further like to add the following;

1. That he is currently awaiting to participate in substance abuse counseling
and the T.A.C.T. program but the Wyoming State Penitentiary has continued to delay in
allowing him to participate in said programs due to the length of his sentence. This
counseling would enabled him to understand how harmful his action are to himself, his
family, and the community. The groups that I attend allow me to under stand that there
are support systems that I can rely on, and I will rely on them in the future. It is very
important for me upon my release to surround myself with positive and motivating
influences. Importantly, theses groups have instilled in me the idea that I must be
responsible for my actions. It is comforting to know that there are groups, such as
substance abuse , out there that I can go to for support and help when I need it. | am
involved with all the treatment programs that are available to me.

2. My crime and subsequent incarceration has greatly impacted my family
and friends. [ have had the support of my family and friends throughout my incarceration.
I know I need to surround myself with supportive people who will help me when I need
support, not the people I was associating with when I got into trouble. It is easier to make
the right choices when 1 am around the right people. I want to show my family that I have
become a responsible and that I can finally contribute to my family and society and repay
them for all the love and support that they have given me despite my actions. More than
anything [ want to show my family and friends how. I have changed, and how much

more responsible I have become.

3. My plans for the future are to stay away from Gang Related Activity and people
whouse drugs. Work hard so that I can meet my financial obligations and help my family.

SENTENCE REDUCTION - WIILSON  Page 4 of 7
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Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

4, I hope the Court will not overlook the progress I have made over the last nine years.
I cannot express the deep remorse that 1 feel for what I have done to community and
family, yet they have remained supportive. I know that in the past I made tragic, life
altering mistakes. Through my actions I have harmed myself , my family, my victims’
family, and my community and I am truly sorry . I want to demonstrate to the Court and
society that those actions were indeed great mistakes and that I feel great remorse due to
my actions. [ know the changes I have made will last the rest of my life. I am respectfully
asking for a sentence reduction. I want the opportunity and privileged to prove to society
the Court, and my family that I can be a productive member of society . I take full and
complete responsibility for my actions and I wish to be allowed to make amends and

restitution for my action.

SENTENCE REDUCTION - WIILSON  Page 5 of 7
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Case Number: 97-1-00433-2 Date: March 7, 2011
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V. PRAYER FOR RELIEF
WHEREFORE, the defendant respectfully prays for the following judicial

consideration of this Honorable Court:

a. Enter an order Reducing the Imposed Sentence entered in this Honorable
Court ;

b. Order that a Hearing be held in this matter;

c. Allow the defendant to attend said hearing via tela phonic conferencing,
and /or in person, and;

d.  Any further and just relief as deemed appropriate by this Honorable Court.

RESPECTFULLY submitted, 22024 - 2.7 O .

r. George A Wilson
WSP # 21881

P.O. Box, 400
Rawlins, Wyoming
82301-0400

SENTENCE REDUCTION - WIHLSON  Page6of 7
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Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

CERTIFICATE OF SERVICES

3939 4.,5-z88k BEB13

I, George Wilson, do hereby certify that on the 2.3 ™ day of March 2006 did cause
counsel in opposition to be served a true and correct copy of the foregoing document, to wit;
“Defendant’s Motion for Sentence Reduction or Modification,” and in doing so, did mail the
same regular service, pre-paid postage affixed thereto, from the Wyoming State Penitentiary, to the
following address:

Prosecuting Attorney
County City Building
930 Tacoma Ave South
Tacoma, WA

98402 —-2117

€ A Wikon
# 21881
P.O. Box, 400
Rawlins, Wyoming
82301-0400

SENTENCE REDUCTION -  Page 7 of 7
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Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SeriallD: 910C74F5-F20F-6452-D408D2E16AB7AAB3 containing 7 pages
plus this sheet, is a true and correct copy of the original that is of record in my
office and that this image of the original has been transmitted pursuant to
statutory authority under RCW 5.52.050. In Testimony whereof, | have
electronically certified and attached the Seal of said Court on this date.
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Kevin Stock, Plerce County Clerk E 4 &L 7
a Q\ “ SH'NG.‘;;&\ R
By /S/Chris Hutton, Deputy. %CE co®
Dated: Mar 7, 2011 8:01 AM RAAREITE

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: htips:/
www.co.pierce.wa.us/cfapps/secure/linx/courtfiling/certifieddocumentview.cfm,

enter SeriallD: 910C74F5-F20F-6452-D408D2E16AB7AAB3.
The copy associated with this number will be displayed by the Court.
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IN THE SUPERIOR COURT
IN AND FOR PEIRCE COUNTY, WASHINGTON

STATE OF WASHINGTON Case No. 97—I1— OO£433 —2

Plaintiff,
V8.
GEORGE A WILSON
Defendant,
DEFENDANTS MOTION FOR SENTENCE REDUCTION OR MODIFICATION
PURSUANT TO Rev. Code (ARCW ) § 9.95.045 and § 9.95.045.( 2005 )

N N e e N e s s’

N N NN NN NN NN
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COMES NOW, the defendant himself , Pro-Se ,and do hereby files motion for this court to
enter an “Order,” reducing or modifying the sentence imposed by the Honorable Frederick W
Fleming, on or around the 15™ day of April, 1998, in accordance with the Rules of the Revised Code
of Washington, On or around the 15® day of April, 1998, Mr. Wilson was found guilty of one (1)
count of to wit; “Felony Murder in the First Degree”, a felony, and was sentenced by the
Honorable Frederick W Fleming ,to serve a prison term of not less that Three-Hundred and Four
( 304 ) months to be served in a penal institution designated by the Washington State Department

of Corrections.

SENTENCE REDUCTION - WIILSON  Page 1 of 7
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Case Number: 97-1-00433-2 Date: March 7, 2011

SeriallD: 910C96E5-F20F-6452-D1A33F2A3CA498EA
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

IN SUPPORT of this request, the Defendans hereby sets forth the following by way of

declarations:

11 JURISDICTION AND VENUE
Rev. Code (ARCW ) § 9.95.045 and § 9.95.045.( 2005 ) Reduction.

IN THIS INSTANT MATTER, this court was the trial court which imposed sentence upon
the defendant on or about the 15" day of Aprﬂ, 1998 in the aforesaid County, by the Honorable
Frederick W Fleming , District Judge

THEREFORE;
JURISDICTION and VENUE are proper within this FORUM.

1Il. STATEMENT OF MATERIAL FACTS
1. On or about the 15® day of April, 1998 the defendant personally appeared with his
attorney, to wit; Keith A Macfie , before this Honorable Court upon being found Guilty to the
information therein, to wit; Felony Murder in the First Degree, as prescribed by WA. Stat., and
counsel of record for the defendant, to wit;, Keith A Macfie, with the state having been represented
by the county & prosecuting Solicitors Office to wit; John Neeb, and Gerald T Costello

2. That upon the Defendant being found guilty of the allegations set forth in the States
Criminal Complaint, the Court thereupon ordered that the Defendant be incarcerated for not less than
Three-Hundred and Four ( 304 ) months to be served in a penal institution designated by the
Washington State Department of Corrections.

SENTENCE REDUCTION - WIHLSON  Page2of 7
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Case Number: 97-1-00433-2 Date: March 7, 2011 3958 4757266
SeriallD: 910C96E5-F20F-6452-D1A33F2A3CA498EA
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

IN FURTHER SUPPORT the Defendant avers that he has had received
infractions while incarcerated, but he has learned while incarcerated to stop, cease, and
desist from such, and work towards a more positive attitude and that he has attended
and/ or completed the following self-help and rehabilitation groups that he can while

incarcerated, and continues to participate in and / or has completed the following :

GROUP STATUS
1. A —Plus Certification Completed
2. NCCER Completed
3. GED Completed
4, Anger Management Completed
5. Victim Awareness Completed
6. Thinking for a Change In Progress v
7. Re—Entry In Progress

SENTENCE REDUCTION - WIILSON  Page3 of 7
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THE DEFENDANT would further like to add the following;

1. That he is currently awaiting to participate in substance abuse counseling
and the T.A.C.T. program but the Wyoming State Penitentiary has continued to delay in
allowing him to participate in said programs due to the length of his sentence. This
counseling would enabled him to understand how harmful his action are to himself, his
family, and the community. The groups that I attend allow me to under stand that there
are support systems that [ can rely on, and I will rely on them in the future. It is very
important for me upon my release to surround myself with éositive and motivating
influences. Importantly, theses groups have instilled in me the idea that I must be
responsible for my actions. It is comforting to know that there are groups, such as
substance abuse , out there that I can go to for support and help when [ need it. I am

involved with all the treatment programs that are available to me.

2. My crime and subsequent incarceration has greatly impacted my family
and friends. I have had the support of my family and friends throughout my incarceration.
1 know I need to surround myself with supportive people who will help me when I need
support, not the people I was associating with when I got into trouble. It is easier to make
the right choices when I am around the right people. I want to show my family that I have
become a responsible and that I can finally contribute to my family and society and repay
them for all the love and support that they have given me despite my actions. More than
anything I want to show my family and friends how. I have changed, and how much

|| more responsible 1 have become.

3. My plans for the future are to stay away from Gang Related Activity and people

who use drugs. Work hard so that I can meet my financial obligations and help my family.

SENTENCE REDUCTION - WIILSON  Page 4 of 7
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4, I hope the Court will not overlook the progress I have made over the last nine years.
I cannot express the deep remorse that I feel for what I have done to community and
family, yet they have remained supportive. I know that in the past I made tragic, life
J altering mistakes. Through my actions I have harmed myself , my family, my victims’
x family, and my community and I am truly sorry . I want to demonstrate to the Court and
society that those actions were indeed great mistakes and that I feel great remorse due to
my actions. [ know the changes I have made will last the rest of my life. I am respectfully
asking for a sentence reduction. I want the opportunity and privileged to prove to society
the Court, and my family that I can be a productive member of society . I take full and
complete responsibility for my actions and I wish to be allowed to make amends and

restitution for my action.
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V. PRAYER FOR RELIEF
WHEREFORE, the defendant respectfully prays for the following judicial
consideration of this Honorable Court:

a. Enter an order Reducing the Imposed Sentence entered in this Honorable
Court ;

b. Order that a Hearing be held in this matter;

C. Allow the defendant to attend said hearing via tela phonic conferencing,
and /or in person, and;

d.  Any further and just relief as deemed appropriate by this Honorable Court.

RESPECTFULLY submitted, L2574 25 2&

Mr. George A Wilson
WSP # 21881

P.O. Box, 400
Rawlins, Wyoming
82301-0400

SENTENCE REDUCTION - WIILSON  Page 6 of 7
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CERTIFICATE OF SERVICES

I, George Wilson, do hereby certify that on the 27 = day of March 2006 did cause

counsel in opposition to be served a true and correct copy of the foregoing document, to wit;
“Defendant’s Motion for Sentence Reduction or Modification,” and in doing so, did mail the
same regular service, pre-paid postage affixed thereto, from the Wyoming State Penitentiary, to the

following address:

Prosecuting Attorney
County City Building
930 Tacoma Ave South
Tacoma, WA
984022117

h ZBBi6

. rge A Wilson
WSP # 21881

P.O. Box, 400
Rawlins, Wyoming
82301-0400
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State of Washington, County of Pierce ss: I, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SeriallD: 910C96E5-F20F-6452-D1A33F2A3CA498EA containing 7 pages plus
this sheet, is a true and correct copy of the original that is of record in my office
and that this image of the original has been transmitted pursuant to statutory
authority under RCW 5.52.050. In Testimony whereof, | have electronically
certified and attached the Seal of said Court on this date.
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Kevin Stock, Pierce County Clerk B /za & K

_‘ q\ 4,‘?"7‘ 'leg}w \\

By /S/Chris Hutton, Deputy. /%:RCE C ““\\‘
Dated: Mar 7, 2011 8:01 AM Meapeant!

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: htps/
www.co.pierce.wa.us/cfapps/secure/linx/courtfiling/certifieddocumentview.cfm,

enter SeriallD: 910C96E5-F20F-6452-D1A33F2A3CA498EA.

The copy associated with this number will be displayed by the Court.
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WSP # 21881

P.O. Box, 400
Rawlins, Wyoming
82301-0400

IN THE SUPERIOR COURT
IN AND FOR PEIRCE COUNTY, WASHINGTON

STATE OF WASHINGTON,
Plaintiff,
Case No.  97-1-004433-2

VS.

GEORGE A WILSON,

Nt N Nt Nt S et s Nwsst

Defendant.

DEFENDANTS MOTION FOR SENTENCE REDUCTION OR MODIFICATION
PURSUANT TO Rev. Code Wash (ARCW) § 9. 94A.710,§ 9. 94A.905,§ 9. 94A.599,
§ 9. 95.070

COMES NOW, the defendant himself , Pro-Se ,and do hereby files motion for this court to
enter an “Order,” reducing or modifying the sentence imposed by the Honorable Frederick W
Fleming, on or around the 15" day of April, 1998, in accordance with the Rules of the Revised Code
of Washington. On or around the 15* day of April, 1998, Mr. Wilson was found guilty of one (1)
count of to wit; “Felony Murder in the First Degree”, a felony, and was sentenced by the
Honorable Frederick W Fleming ,to serve a prison term of not less that Three-Hundred and Four
(304 ) months to be served in a penal institution designated by the Washington State Department

of Corrections.
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IN SUPPORT of this request, the Defendant hereby sets forth the following by way of
declarations:

I1. JURISDICTION AND VENUE

Rev. Code (ARCW ) § 9. 94A.710, § 9. 94A.905, § 9. 94A. 599, § 9. 95.070

Motion for Sentence Reduction.

IN THIS INSTANT MATTER, this court was the trial court which imposed sentence upon
the defendant on or about the 15* day of April, 1998 in the aforesaid County, by the Honorable
Frederick W Fleming , District Judge

THEREFORE;
JURISDICTION and VENUE are proper within this FORUM.
1. STATEMENT OF MATERIAL FACTS

1. On or about the 15" day of April, 1998 the defendant personally appeared with his
attorney, to wit; Keith A Macfie , before this Honorable Court upon being found Guilty to the
information therein, to wit, Felony Murder in the First Degree, as prescribed by WA. Stat., and
counsel of record for the defendant, to wit;, Keith A Macfie, with the state having been represented
by the county & prosecuting Solicitors Office to wit; John Neeb, and Gerald T Costello

2. That upon the Defendant being found guilty of the allegations set forth in the States
Criminal Complaint, the Court thereupon ordered that the Defendant be incarcerated for not less than
Three-Hundred and Four ( 304 ) months to be served in a penal institution designated by the
Washington State Department of Corrections.

IN FURTHER SUPPORT the Defendant avers that he has had received
infractions while incarcerated, but he has learned while incarcerated to stop, cease, and desist from

such, and work towards a more positive attitude and that he has attended and/ or completed the
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following self-help and rehabilitation groups that he can while incarcerated, and continues to

participate in and / or has completed the following :

GROUP STATUS
1. A—Plus Certification Completed
2. NCCER Completed
3. GED Completed
4, Anger Management Completed
5. Victim Awareness Completed
6. Thinking for a Change In-Progress cor1prered
7. Re—Entry In Progress
8. Alternative to Violence (AVP) Completed
9. Advanced Alternative to Violence (AVP) Completed

THE DEFENDANT would further like to add the following;

1. That he is currently awaiting to participate in substance abuse counseling and the
T.A.C.T. program but the Wyoming State Penitentiary has continued to delay in allowing him to
participate in said programs due to the length of his sentence. This counseling would enabled him
to understand how harmful his action are to himself, his family, and the community. The groups that
I attend allow me to under stand that there are support systems that I can rely on, and [ will rely on
them in the future. It is very important for me upon my release to surround myself with positive and
motivating influences. Importantly, theses groups have instilled in me the idea that [ must be

responsible for my actions. It is comforting to know that there are groups, such as substance abuse
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. out there that I can go to for support and help when I need it. I am involved with all the treatment
programs that are available to me.

2. My crime and subsequent incarceration has greatly impacted my family
and friends. I have had the support of my family and friends throughout my incarceration. I know
I need to surround myself with supportive people who will help me when I need support, not the
people I was associating with when I got into trouble. It is easier to make the right choices when I
am around the right people. I want to show my family that I have become a responsible and that I can
finally contribute to my family and society and repay them for all the love and support that they have
given me despite my actions. More than anything [ want to show my family and friends how. I have
changed, and how much more responsible I have become.
3. My plans for the future are to stay away from Gang Related Activity and people
who use drugs. Work hard so that 1 can meet my financial obligations and help my family.
4, I hope the Court will not overlook the progress I have made over the last nine years.
I cannot express the deep remorse that I feel for what I have done to community and family, yet they
have remained supportive. I know that in the past I made tragic, life altering mistakes. Through my
actions | have harmed myself , my family, my victims’ family, and my community and I am truly
sorry . | want to demonstrate to the Court and society that those actions were indeed great mistakes
and that [ feel great remorse due to my actions. I know the changes I have made will last the rest of
my life. | am respectfully asking for a sentence reduction. I want the opportunity and privileged to
prove to society the Court, and my family that I can be a productive member of society . I take full
and complete responsibility for my actions and 'l wish to be allowed to make amends and restitution

for my action.

183&S S/5-2p86 850884
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V. PRAYER FOR RELIEF
WHEREFORE, the defendant respectfully prays for the following judicial consideration

of this Honorable Court:

a. Enter an order Reducing the Imposed Sentence entered in this Honorable
Court ;
b. Order that a Hearing be held in this matter;
c. Allow the defendant to attend said hearing via tela phonic conferencing, and /or

in person, and;
d. Any further and just relief as deemed appropriate by this Honorable Court.

RESPECTFULLY submitted, August 27, 2006.

//

““George A Wilson # 21881
P.O. Box, 400
Rawlins, Wyoming 82301-0400

CERTIFICATE OF SERVICE

[, George Wilson, do hereby certify that on the 287" day of August, 2006, did cause counsel
in opposition to be served a true and correct copy of the foregoing document, to wit; “Defendant’s
Motion for Sentence Reduction or Modification,” and in doing so, did mail the same regular
service, pre-paid postage affixed thereto, from the Wyoming State Penitentiary, to the following
address:

Prosecuting Attorney, County City Building, 930 Tacoma Ave South, Tacoma, WA 98402—2117

‘E?eorge A Wilson
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State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SeriallD: 910C84D4-F20F-6452-D8490A91EF7B1473 containing 5 pages plus
this sheet, is a true and correct copy of the original that is of record in my office
and that this image of the original has been transmitted pursuant to statutory
authority under RCW 5.52.050. In Testimony whereof, | have electronically
certified and attached the Seal of said Court on this date.
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By /S/Chris Hutton, Deputy. ""’%CE cOV

Dated: Mar 7, 2011 8:01 AM RETTPTITEEE

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: https:/

www.co.pierce.wa.us/cfapps/secure/linx/courtfiling/certifieddocumentview.cfm,

enter SeriallD: 910C84D4-F20F-6452-D8490A%1EF7B1473.
The copy associated with this number will be displayed by the Court.
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” m SUPERIOR COURT
004332 26177984 LTR? 092108 OF THE
o STATE OF WASHINGTON
FOR PIERCE COUNTY

FREDERICK W, FLEMING, JUDGE
LOUANNE MARTIN, Judicial Assistant
Department 07

(253) 798-7568

COUNTY-CITY BUILDING
COMA AVENUE SOUTH

DEPT. :
IN OPEN COURT COMA, WA 98402-2108

SEP 20 20

Pierce County
By

September 20, 2006

: DEPUTY
George A. Wilson

PO Box 400
Rawlins, Wyoming 82301-0400

RE: STATE OF WASHINGTON vs. WILSON, GEORGE ANTHONY
Pierce County Cause No. 97-1-00433-2

Dear Mr Wilson:

This Court is in receipt of your letter signed on August 27™, 2006. | am writing only to
inform you that your letter and any attached pleadings have been filed in the above
Court file.

Any request for modification of a sentence must be presented pursuant to proper
procedure. Either a motion pursuant to Criminai Rule 7.8 with all the supporting
documents and affidavits may be filed with Superior Court or a personal restraint petition
can be filed with the Court of Appeals. The Court of Appeals' address is:

Washington State Court of Appeals
950 Broadway, Suite 300
Tacoma, WA 98402-4454

No hearings on this matter will be held in the Superior Court at this time based upon the
paperwork that you have filed.

Sincerely,

LOUANNE MARTIN
JUDICIAL ASSISTANT
LOUANNE MARTIN,

Judicial Assistant

cc: Original to Pierce County Clerk’s Office for filing
JOHN M. NEEB, Deputy Prosecuting Attorney
KEITH A. MACFIE, Defense Counsel
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P.O. Box, 400
Rawlins, Wyoming
82301-0400

IN THE SUPERIOR COURT
IN AND FOR PEIRCE COUNTY, WASHINGTON

STATE OF WASHINGTON, )
Plaintiff, ;

vs. ; Case No.  97-1-004433-2
GEORGE A WILSON, ;
Defendant. ;

DEFENDANTS MOTION FOR SENTENCE REDUCTION OR MODIFICATION
PURSUANT TO Rev. Code Wash (ARCW) § 9. 94A.710,§ 9. 94A.905,§ 9. 94A.599,
§ 9. 95.070

COMES NOW, the defendant himself , Pro-Se ,and do hereby files motion for this court to
enter an “Order,” reducing or modifying the sentence imposed by the Honorable Frederick W
Fleming, on or around the 15® day of April, 1998, in accordance with the Rules of the Revised Code
of Washington. On or around the 15 day of April, 1998, Mr. Wilson was found guilty of one (1)
count of to wit, “Felony Murder in the First Degree”, a felony, and was sentenced by the
Honorable Frederick W Fleming ,to serve a prison term of not less that Three-Hundred and Four
(304 ) months to be served in a penal institution designated by the Washington State Department

of Corrections.
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IN SUPPORT of this request, the Defendan: hereby sets forth the following by way of
declarations:

0, JURISDICTION AND VENUE

Rev. Code (ARCW ) § 9. 94A.710, § 9. 94A.905, § 9. 94A. 599, § 9. 95.070

Motion for Sentence Reduction.

IN THIS INSTANT MATTER, this court was the trial court which imposed sentence upon
the defendant on or about the 15 day of April, 1998 in the aforesaid County, by the Honorable
Frederick W Fleming , District Judge

THEREFORE;
JURISDICTION and VENUE are proper within this FORUM.
Hl. STATEMENT OF MATERIAL FACTS

1 On or about the 15" day of April, 1998 the defendant personally appeared with his
attorney, to wit; Keith A Macfie , before this Honorable Court upon being found Guilty to the
information therein, to wit; Felony Murder in the First Degree, as prescribed by WA. Stat., and
counsel of record for the defendant, to wit;, Keith A Macfie, with the state having been represented
by the county & prosecuting Solicitors Office to wit; John Neeb, and Gerald T Costello

2. That upon the Defendant being found guilty of the allegations set forth in the States
Criminal Complaint, the Court thereupon ordered that the Defendant be incarcerated for not less than
Three-Hundred and Four ( 304 ) months to be served in a penal institution designated by the
Washington State Department of Corrections.

IN FURTHER SUPPORT the Defendant avers that he has had received

infractions while incarcerated, but he has learned while incarcerated to stop, cease, and desist from

such, and work towards a more positive attitude and that he has attended and/ or completed the
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following self-help and rehabilitation groups that he can while incarcerated, and continues to

participate in and / or has completed the following :

GROUP STATUS
1. A—Plus Certification Completed
2. NCCER Completed
3. GED Completed
4, Anger Management Completed
5. Victim Awareness Completed
6. Thinking for a Change In-Brogress corpre7esd
7. Re—Entry In Progress
8 Alternative to Violence (AVP) Completed
9 Advanced Alternative to Violence (AVP) Completed

THE DEFENDANT would further like to add the following;

1. That he is currently awaiting to participate in substance abuse counseling and the
T.A.C.T. program but the Wyoming State Penitentiary has continued to delay in allowing him to
participate in said programs due to the length of his sentence. This counseling would enabled him
to understand how harmful his action are to himself, his family, and the community. The groups that
1 attend allow me to under stand that there are support systems that [ can rely on, and [ will rely on
them in the future. [t is very important for me upon my release to surround myself with positive and
motivating influences. Importantly, theses groups have instilled in me the idea that I must be

responsible for my actions. It is comforting to know that there are groups, such as substance abuse
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. out there that | can go to for support and help when | need it. | am involved with all the treatment
programs that are available to me.

2. My crime and subsequent incarceration has greatly impacted my family
and friends. [ have had the support of my family and friends throughout my incarceration. I know
t need to surround myself with supportive people who will help me when I need support, not the
people 1 was associating with when I got into trouble. It is easier to make the right choices when |
am around the right people. I want to show my family that I have become a responsible and that I can
finally contribute to my family and society and repay them for all the love and support that they have
given me despite my actions. More than anything | want to show my family and friends how. I have
changed, and how much more responsible | have become.
3. My plans for the fusture are to stay away from Gang Related Activity and people
who use drugs. Work hard so that 1 can meet my financial obligations and help my family.
4. I hope the Court will not overlook the progress I have made over the last nine years.
[ cannot express the deep remorse that I feel for what I have done to community and family, yet they
have remained supportive. | know that in the past [ made tragic, life altering mistakes. Through my
actions I have harmed myself , my family, my victims’ family, and my community and 1 am truly
sorry . | want to demonstrate to the Court and society that those actions were indeed great mistakes
and that I feel great remorse due to my actions. 1 know the changes I have made will last the rest of
my life. T am respectfully asking for a sentence reduction. I want the opportunity and privileged to
prove to society the Court, and my family that | can be a productive member of society . I take full
and complete responsibility for my actions and | wish to be allowed to make amends and restitution

for my action.

£§¥35 9/5/28084 88804
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V. PRAYER FOR RELIEF
WHEREFORE, the defendant respectfully prays for the following judicial consideration

of this Honorable Court:

a. Enter an order Reducing the Imposed Sentence entered in this Honorable i
Court;; :

b. Order that a Hearing be held in this matter;

c. Allow the defendant to attend said hearing via tela phonic conferencing, and /or

in person, and;
d.  Any further and just relief as deemed appropriate by this Honorable Court.

RESPECTFULLY submitted, August 27, 2006.

e

““George A Wilson # 21881
P.O. Box, 400
Rawlins, Wyoming 82301-0400

CERTIFICATE OF SERVICE

1, George Wilson, do hereby certify that on the 28™ day of August, 2006, did cause counsel
in opposition to be served a true and correct copy of the foregoing document, to wit; “Defendant’s
Motion for Sentence Reduction or Modification,” and in doing so, did mail the same regular
service, pre-paid postage affixed thereto, from the Wyoming State Penitentiary, to the following
address:

Prosecuting Attorney, County City Building, 930 Tacoma Ave South, Tacoma, WA 98402—2117

‘&grge A Wiison
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State of Washington, County of Pierce ss: I, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SeriallD: 910C7DA0-F20D-AA3E-5BFF80573CBBF223 containing 6 pages
plus this sheet, is a true and correct copy of the original that is of record in my
office and that this image of the original has been transmitted pursuant to
statutory authority under RCW 5.52.050. In Testimony whereof, | have
electronically certified and attached the Seal of said Court on this date.

Kevin Stock, Pierce County Clerk g

SHING
By /S/Chris Hutton, Deputy. '\
Dated: Mar 7, 2011 8:01 AM

l"””"l

’

SEALck.,

eI,

1an0?‘

i
t'
“r
¢
‘

‘H

l
’,
"‘!;lnﬂ"

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: nttps./
www.co.pierce.wa.us/cfapps/secure/linx/courtfiling/certifieddocumentview.cfm,

enter SeriallD: 910C7DA0-F20D-AA3E-5BFF80573CBBF223.

The copy associated with this number will be displayed by the Court.
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Defendant’s Motion for Sentence Reduction or Modification, signed September 27, 2006



Mr. George A Wilson

WSP # 21881
P.0. Box, 400
Rawlins, Wyoming
82301-0400
IN THE SUPERIOR COURT
IN AND FOR PEIRCE COUNTY, WASHINGTON
STATE OF WASHINGTON, ) A
Plaintiff, ; o)'bb/b
aintiff,
) N
vs. ) Case No.  97-1-004433-2
)
GEORGE A WILSON, )
) 35685-6
Defendant. ) _

DEFENDANTS MOTION FOR SENTENCE REDUCTION OR MODIFICATION
PURSUANT TO Wash. CrRLJ 7.8 (2006) Rev. Code Wash (ARCW) § 9. 94A.710,
§ 9. 94A.905,§ 9. 94A.599,§ 9. 95.070 &

COMES NOW, the defendant himself , Pro-Se ,and do hereby files motion for this court to
enter an “Order,” reducing or modifying the sentence imposed by the Honorable Frederick W
Fleming, on or around the 15" day of April, 1998, in accordance with the Rules of the Revised Code
of Washington. On or around the 15th day of April, 1998, Mr. Wilson was found guilty of one (1)
count of to wit; “Felony Murder in the First Degree”, a felony, and was sentenced by the Honorable
Frederick W Fleming ,to serve a prison term of not less that Three-Hundred and Four

(304 ) months to be served in a penal institution designated by the Washington State Department

of Corrections.

State of Washington v. George Wilson, Case No. 97- *—PQ#};AQ,.,, AAAV FULE THE

Page 1 of 6
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IN SUPPORT of this request, the Defendans hereby sets forth the following by way of

declarations:
I1. JURISDICTION AND VENUE

Motion for Sentence Reduction, Wash. CrRLJ 7.8 (2006) Rev. Code (ARCW ) § 9. 94A.710,

§ 9. 94A.905, § 9. 94A. 599, § 9. 95.070

IN THIS INSTANT MATTER, this court was the trial court which imposed sentence upon
the defendant on or about the 15" day of April, 1998 in the aforesaid County, by the Honorable
Frederick W Fleming , District Judge

THEREFORE;

JURISDICTION and VENUE are proper within this FORUM.

HOL STATEMENT OF MATERIAL FACTS

1. On or about the 15th day of April, 1998 the defendant personally appeared with his
attorney, to wit, Keith A Macfie , before this Honorable Court upon being found Guilty to
the information therein, to wit; Felony Murder in the First Degree, as prescribed by WA.
Stat., and counsel of re;;ord for the defendant, to wit;, Keith A Macfie, with the state having
been represented by the county & prosecuting Solicitors Office to wit; John Neeb, and Gerald
T Céstello;

2. That upon the Defendant being found guilty of the allegations set forth in the States
Criminal Complaint, the Court thereupon ordered that the Defendant be incarcerated for not
less than Three-Hundred and Four ( 304 ) months to be served in a penal institution

State of Washington v. George Wilson, Case No. 97-1-004433-2
Page 2 of 6




I attend allow me to under stand that there are support systems that I can rely on, and I will rely on
them in the future. It is very important for me upon my release to surround myself with positive and
motivating influences. Importantly, theses groups have instilled in me the idea that 1 must be
responsible for my actions. 1t is comforting to know that there are groups, such as substance abuse,
out there that I can go to for support and help when I need it. I am involved with all the treatment
programs that are available to me.

2. My crime and subsequent incarceration has greatly impacted my family
and friends. I have had the support of my family and friends throughout xﬁy inc’arceration. I know
I need to surround myself with supportive people who will help me when I need support, not the
people I was associating with when I got into trouble. It is easier to make the right choices when I
am around the right people. I want to show my family that I have become a responsible and that I can
finally contribute to my family and society and repay them for all the love and support that they have
given me despite my actions. More than anything I want to show my family and friends how. I have
changed, and how much more responsible I have become.
3. My plans for the future are to stay away from Gang Related Activity and people
who use drugs. Work hard so that I can meet my financial obligations and help my family.
4. I‘hope the Court will not Qverlook the progress I have made over the last nine years.
1 Cannot exﬁress the deep remorse that I feel for what 1 have done to community and family, yet they
have remained supportive. I know that in the past I made tragic, life altering mistakes. Through my
actions I have harmed myself , my family, my victims’ family, and my community and I am truly
sorry . [ want to demonstrate to the Court and society that those actions were indeed great mistakes

State of Washington v. George Wilson, Case No. 97-1-004433-2
Page 4 of 6




and that I feel great remorse due to my actions. I know the changes I have made will last the rest of
my life. 1 am respectfully asking for a sentence reduction. I want the opportunity and privileged to
prove to society the Court, and my family that I can be a productive member of society . I take full

and complete responsibility for my actions and I wish to be allowed to make amends and restitution

for my action.

V. PRAYER FOR RELIEF

WHEREFORE, the defendant respectfully prays for the following judicial consideration of

this Honorable Court:
a. Enter an order Reducing the Imposed Sentence entered in this Honorable
Court ;

b. Order that a Hearing be held in this matter;

c. Allow the defendant to attend said hearing via tela phonic conferencing, and /or in
person, and;

d. Any further and just relief as deemed appropriate by this Honorable Court.

RESPECTFULLY submitted, September 27, 2006

et
orge A Wilson # 21881
P.O. Box, 400
Rawlins, Wyoming 82301-0400

State of Washington v. George Wilson, Case No. 97-1-004433-2
Page 5 of 6
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CERTIFICATE OF SERVICE
I, George Wilson, do hereby certify that on the 27™ day of September, 2006 did cause
counsel in opposition to be served a true and correct copy of the foregoing document, to wit;
“Defendant’s Motion for Sentence Reduction or Modification,” and in doing so, did mail the
same regular service, pre-paid postage affixed thereto, from the Wyoming State Penitentiary, to the

following address:

Court of Appeals

950 Brodway Jo./c Jec
Tacoma

WA 98402—2117

George A Wilson

(e
Th § o
il,
~ e
)

State of Washington v. George Wilson, Case No. 97-1-004433.2
Page 6 of 6
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Order Dismissing Petition



Case Number: 97-1-00433-2 Date: March 7, 2011 7639 18/29/2887 o888

SeriallD: 910CA424-F20F-6452-D95DFBD77AC40E46
DiintaHy Certified By: Kevin Stock Pierce County Clerk, Washington

\LS OF THE STATE OF WASHINGTON

8519818  CPPRP 10-29.07
DIVISION II

In re the _

Personal Restraint Petition of No. 35685-6-11 B N Sk
= v . -o=N
~ o1 = [ =

GEORGE ANTHONY WILSON, ORDER DISMISSING[PETITIGY 12~

Petitioner. F N <

George Anthony Wilson seeks relief from personal restraint imposed after a jury
convicted him of first degree murder in Pierce County Superior Court cause;97-1-00433-/

;ZZ.JHe seeks reduction of his sentence based on what he asserts to be reformed behavior

in prison. We dismiss his petition without deciding whether it must meet the time limits

of RCW 10.73.090.

Petitioner cites no authority allowing this court or the superior court to reduce

Petitioner’s se;lte-nce. Petitioner 'con’1r.nitted' his crin;é on January 25, 1997 -}-”gt-itioné‘r
was sentenced under the Sentencing Reform Act of 1981 (SRA), which governs
sentencing for all felonies committed after June 30, 1984. RCW 9.94A.905.
“Modification of a judgment is not app‘ropriate merely because it appears, wholly in
retrospect, that a different decision might have been preferable,” and “SRA sentences
may be modified only if they meet the requirements of the SRA provisions relating
directly to the modification of sentences.” State v. Shove, 113 Wn.2d 83, 88, 89, 776
P.2d 132 (1989). The SRA deprived superior courts of the general “power 1o defer or

suspend the imposition or execution of sentence.” RCW 9.94A.575 (emphasis added).
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Petitioner cites to RCW 9.95.070, a statute that applies only to felons sentenced
under the prior indetermi.nate scniencing scheme or to sex offenders sentenced under
RCW 9.94A.712. RCW 9.95.900(2). It does not apply 1o him. Even if it did, RCW
9.95.070 authorizes the Indeterminate Sentence Review Board, not a éourt, to reduce the
term of imprisonment that the board set. Petitioner also cites to RCW 9.94A.599,'
9.94A.710,2 and 9.94A.905.3 None of these statutes authorize a court to reduce
Petitioner’s previously imposed SRA sentence.

As the Department of Corrections (DOC) notes, Petitioner’s current good
behavior, if maintained, will have the effect of reducing his prison term. Petitioner is
eligible to accumulate “earned release time.” See RCW 9.94A.728(1), (1)(a). But DOC,
. not the court, awards earned release time. Petitioner may also be able to petition the
Clemency and Pardons Board to commute his sentence. See RCW 9,94A .885.

Petitioner provides no authority for his requested relief. Further, Petitioner does

not demonstrate or even claim that his current restraint is unlawful under RAP 16.4(c),

" and therefore; we-cannot-grant-relief-in-a-personal restraint petition. See In re Pers-—
Restraint of Cook, 114 Wn.v2d 802, 809, 792 P.2d 506 (1990). Accordingly, it is hereby
ORDERED that this petition is dismissed under RAP 16.11(b). Any request for
counsel is denied.

DATED this / ’Z\;A day of , 2007,

a/ﬂw A@Mh A.C. T

Acting Chief Judge

" This statute sets the slatutory maximum as the presumptive sentence when the presumptive range would
otherwise exceed the maximum.

? This statute requires and defines community custody for certain sex offenders,

® This statute establishes some effective dates for the SRA.

Bavoas
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cc:  George Anthony Wilson
Department Of Corrections
Pierce County Cause No. 97-1-00433-2
Ronda D. Larson
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SeriallD: 910CA424-F20F-6452-D95DFBD77AC40E46
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SeriallD: 910CA424-F20F-6452-D95DFBD77AC40E46 containing 3 pages
plus this sheet, is a true and correct copy of the original that is of record in my
office and that this image of the original has been transmitted pursuant to
statutory authority under RCW 5.52.050. In Testimony whereof, | have
electronically certified and attached the Seal of said Court on this date.

‘l|§llfl,"

e SUPER,
R Qq %,’__
% Z L/— - c:
Kevin Stock, Pierce County Clerk _ ’—_ "2;4 (3:‘ \5
~ G ISHINGIT QL
By /S/Chris Hutton, Deputy. -, CE C
Dated: Mar 7, 2011 8:01 AM " o

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: https/
www.co.pierce.wa.us/cfapps/secure/linx/courtfiling/certifieddocumentview.cfm,

enter SeriallD: 910CA424-F20F-6452-D95DFBD77AC40E46.

The copy associated with this number will be displayed by the Court.
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Motion for Relief From Judgment [per CtR 7.8]
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SeriallD: 910C7B7D-F20F-6452-D10648224BD01688
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

03-05-07 ~ash. St. Ne. 776910 Fi
Q04332 2707223 -- f¥ash. ot No, ) IN COUNTY ¢ '
97004 w.o.r. South K'S OFFice
P.O. Box 400 an. MAR 0 2 2007

Rawlins, Wyoming  82301-0400

PM.
PIERCE COUNTY, was
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR PIERCE COUNTY

STATE OF WASHINGTON )
Plaintiff, )
)

VS. ) Case No. 97-1-00433-2
)
GEORGE A. WILSON, )
Defendant. )

MOTION FOR RELIEF FROM JUDGEMENT

COMES NOW, Defendant, George A. Wilson, Pro Se, Hereby Respectfully Moves this
Honorable for an Order Granting Relief from Judgement pursuant to Rule 7.8 of the Washington

State Criminal Rules of Procedure, concerning the Above Cited Pierce County Cause Number,

This Motion under Rule 7.8 is based upon the attached affidavit of George A. Wilson, and

Memorandum.In Support of Motion For Relief from Judgement under Cr.R. 7.8.

Dated this 27 Day of M\/}/z/ , 2007.

CG%e A. Wilson, Defendant, Pro Se
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State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SeriallD: 910C7B7D-F20F-6452-D10648224BD01688 containing 1 pages plus
this sheet, is a true and correct copy of the original that is of record in my office
and that this image of the original has been transmitted pursuant to statutory
authority under RCW 5.52.050. In Testimony whereof, | have electronically
certified and attached the Seal of said Court on this date.
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Kevin Stock, Pierce County Clerk = ‘z;, S
SHING
By /S/Chris Hutton, Deputy.
Dated: Mar 7, 2011 8:01 AM "umv"

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: hips:/

www.co.pierce.wa.us/cfapps/secure/linx/courtfiling/certifieddocumentview.cfm,
enter SeriallD: 910C7B7D-F20F-6452-D10648224BD01688.
The copy associated with this number will be displayed by the Court.




Appendix V
Motion for Relief From Judgment
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- MT
07400332 W02 Mo, # 21551 (Wash. St. No, 776910)

W.S.P. South ILED
P.O.Box 400 N county EiEfs orrice

i i 82301-0400
Rawlins, Wyoming am. MAR 0 2 2007 by

PIERCE COUNTY, WASHING N
IN THE SUPERIOR COURT OF THE STATE OEW }

IN AND FOR PIERCE COUNTY

STATE OF WASHINGTON
Plaintiff,

GEORGE A. WILSON,

)
)
) .
VS, ) Case No. 97-1-00433-2
)
)
Defendant. )

MOTION FOR RELIEF FROM JUDGEMENT

1, Defendant, George A. Wilson, Pro Se, Hereby Challenges the Denial of Due Process and
Equal Protection Rights, Two of My Constitutionally Insured Rights Under the United States and
Washington State Constitutions, Under Article One, Section Three and Article One, Section Twelve
of the Washington State Constitution, and Under the Fifth, Sixth, and Fourteenth Amendment to the

Constitution of the United States.

A. PROCEDURAL HISTORY

Defendant was charged, via information, in Pierce County Superior Court with the Crime of

Murder in the First Degree, in Pierce County Cause Number 97-1-00433-2.

Case Number: 97-1-00433-2 Date: March 7, 2011 16858 3/572887 8B 155
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On February 16™, 1998 the Defendant was found Guilty of a Jury Trial, and on March

30th,1998, Defendant was sentenced to a term of Confinement of 304 months.

B. STANDARD OF REVIEW

Pro Se Pleadings are supposed to be held to less stringent standards than Formal Pleadings
duly Drafted and Presented by Licensed Attomeys. If the Court(s) can reasonable read the
pleadings to state a valid claim on which relief can be granted, or the litigant can prevail, they Court
should do so despite the failure to cite proper Legal Authority, the possible confusion of Legal
Theories, poor syntax and sentence structure, or the litigants un-familiarity with the pleading
requirements (See: UNITED STATES vs. MCDOQUGALL, 454 U.S. 364, 102 S.Ct. 700, 70

L.Ed.2d 551 {1982}: HAINES vs. KERNER, 404 U.S. 519,92 S.Ct. 594,30 L.Ed.2d 652 {1972}).

Courts in the State of Washington have strong policy of deciding cases on the merits, not on
potential defects in the pleadings. See: State vs. Olsen, 126 Wn.2d 314, 318, 893 P.2d
629(1995)(providing that the Supreme Court would rule on an issue which the county prosecutor had

failed to find error, because of the policy of reaching the merits of an issue).
C. WHY RELIEF SHOULD BE GRANTED

The present Cr.R 7.8 Motion for Relief From Judgement is properly before this Honorable

Court, and should be Granted because the interest of Justice so requires it. See: In Re: Taylor, 105
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Wn.2d 683; 717 P.2.d 755 (1986); In Re: Cook, 114 Wn,2d 802, 809; 792.P.2d 506 (1990);

Sanders vs. United States, 373 U.S, 1, 16 S.Ct. 1068, 10 L.Ed.2d 148 (1963).

The recent Washington State Supreme Court Cases of: Stafe vs, Roberts, 142 Wa. 2d. 471
(2000); State vs. Bui, 142 Wn.2d 568 (2000), declared that the accomplice liability jury instructions
employed in those cases relieved the State of their burden of proving every element of the crime

charges, and were thus un-constitutional.

Defendant’s Jury Instruction No. 15 is word for word exactly as the accomplice liability
. instructions declared un-constitutional in the case of State vs. Cronin, supra (at page 572), in
that it fails to specify “TO WHICH CRIME?” did defendant promote or facilitate the

commission of.

The Washington Supreme Court held in Cronin that “the plain language of the complicity
statute does NOT support the Stat’s argument that accomplice liability attaches so long as the
defendant knows that he or she is aiding in the commission of a crime.”  That “the statutory
language requires that the putative accomplice must have acted with knowledge that his or her
conduct would promote or facilitate the crime for which he or she is eventually charged.” That “the
legislature intended the culpability of an accomplice to extend beyond the crimes of which the
accomplice actually has knowledge.” That imposing criminal liability on an alleged accomplice
can be done “only so long as that individual has general knowledge of ‘the crime for which he or she

is eventually charged’.”



Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 910CA83A-F20F-6452-D379A706F7A3C6D1
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

ib85S8 3/5/266G7 B@158

Cronin at 142 Wn.2d 578, 579, citing State vs. Roberts, supra. Because State vs. Roberts,

supra, State vs._Cronin, supra, and State vs. Bui, supra constitutes a change in the law that is
material to a Court Order, RCW 10.73.100(6) affords a defendant an opportunity to bring this CrR
7.8 Motion before this Court to be considered on the merits.  See: In Re Greening, 9 p.36 206
(200) at 211 (RCW 10.73.100(6) preserves access to collateral review in cases where there has
been a significant change in the law that is material to an order citing In Re Personal Restraint

of Johnson, 131 Wn.2d 558, 933 P.2d 1019 (1997).

D. ARGUMENT

Jury Instruction No. 1S Relieved the State Of It’s Burden
of Proving All Essential Elements of The Charged Crime

The state was required to prove every essential element of the crime beyond a reasonable
doubt for a conviction to be upheld. See: In Re Winship, 397 U.S. 358, 364, 90 S.Ct. 1068, 25
L.Ed2d 368 (1970). A Criminal Defendant is Constitutionally Entitled to a Jury Verdict that he
is guilty of the crime, and absent such a verdict the conviction must be reversed. No matter how
in-escapable the finding to support that verdict might be. A Jury Verdict that he is guilty of the
crime means of coarse, a verdict that he is guilty of each necessary element of the crime.  See:

California vs. Roy, 117 S.Ct. 339 (9" Cir, 1996). The Fifth and Sixth Amendments to the United

States Constitution Requires that Criminal Convictions are to rest upon a Jury Determination that
the defendant is guilty of every element of the. crime with which he is charged. See: U.S. vs.

Gaudin, 515 U.S. 506, 132 L.Ed2d 447, 115 S.Ct. 2310 (9" Cir. 1995); State vs. Acosta, 101

Wn.2d 612, 615; 683 P.2d 1069 (1984); State vs. McCallum, 98 Wn.2d 484, 493-94; 656 P.2d
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1064 (1983); also see: 111 State vs. Green, 94 Wn.2d 216 224; 616 P.2d 628 (1980). A

conviction cannot be upheld if the jury instructions relieved the state of it’s burden to prove every

essential element of the crime charged. See: State vs. Jackson, 137 Wn.2d 712,727; 976 P.2d 1229

(1999).

It is Reversible Error to instruct the Jury in a manner that would relieve the state of it’s
burden of proving every essential element of the crime charged. See: State vs. Burd, 125 Wn.2d

707, 713-14; 887 P.2d 396 (1995).

Because accomplice liability requires assistance or agreement to assist in “THE CRIME
CHARGED”, Instruction 15 relieved the state of it’s burden of proving the elements of the crime

charged.

A person is legally accountable for the conduct of another person when he or she is an
accomplice in the commission of the crime. RCW 9A.08.020(c). A person is an accomplice
when he or she:

(a) With knowledge that it will promote or facilitate the commission of a crime, or

(b) He or she aids or agrees to aid such other person(s) in planning or committing it;
RCW 9A.08.020(c)(a)(ii). The use of “the” in the statute refers back to the crime charged, i.e.:
The crime to which a person is an accomplice if he aids or agrees to aid another in the planning or
committing ofit. Thus RCW 9A.08.020 indicates accomplice liability must be read against the

crime charged.
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Contrary to the law, the Trial Court’s Instruction No. 15 provides:
A person who is an accomplice in the commission of a crime is guilty of that crime whether present
at the scene or not;
A person is an accomplice in the commission of a crime if, with knowledge that will promote or
facilitate the commission of a crime, he or she either:

(1.) Solicits Commands, Encourages, or requests another person to commit the crime; or

(2.) Aids or Agrees to aid another person in the planning or commission of a crime. The
word “aid” means all assistance whether given by words or actions, encouragement, support or
presence. A person who is present at the scene and ready to assist by his or her presence is aiding
in the commission of a crime. However, more than mere presence and knowledge of the criminal
activity of another must be shown to establish that a person is an accomplice. (Please See Exhibit

A).

By using an “a” instead of “the crime charged”, the instruction overlooks the required link
between the crime the accomplice aids or agrees to aid in, and the crime to which he is allegedly to

be an accomplice to.

By requiring only that the accused aid, or agree to aid, in the commission of a crime,
defendant’s Court Jury Instruction No. 15 marks a significant departure from the plain language of
the accomplice liability statute. By referring to “it”, not some un-named crime which may not be
included in charge one. The statutory language requires that the putative accomplice must have
acted with knowledge that his or her conduct would promote or facilitate the crime for which he or

she is eventually charged. See: State vs. Cronin, supra at 579.

i6838 3/5/2687 BB16H
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The Washington State Supreme Court went on to rule in Cronin that their prior decision in
State vs. Roberts, supra, Directed that “the fact that a purported accomplice knows that the principle
intends to commit ‘a crime’ does not necessarily mean that the accomplice liability attaches its self

for any and all offenses ultimately committed by the principle.” See: State vs. Cronin, supra, at

579, Citing State vs. Roberts, supra

Even the DISSENT in Roberts, written by Justice Ireland agreed that accomplice liability

instruction should have stated: “THE CRIME CHARGED”. See: State vs. Roberts, supra at 541
(I agree with the majority that the accomplice liability instructions, jury instruct No. 7 {In this
Defendant’s Case, Jury Instruction No. 15} should have stated “THE CRIME CHARGED” rather

than ‘a crime’) (emphasis added).

The trial Court’s erroneous jury instruction relieved the State of it’s burden of proving that
the defendant aided or agreed to aid in the commission of ‘THE CHARGED CRIME’. Accordingly,
the Defendant was denied Due Process of the Law, and His Conviction Must Be Reversed. The

Instructional Error Relived the State of It’'s Burden of proving the elements of the crime,

thereby requiring reversal of the conviction.

In State vs. Jackson, the Washington State Supreme Court re-affirmed the rule that
where Jury Instructions Relieve the State of Proving all the essential elements, error is not
susceptible to harmless ervor analysis, but instead requires a reversal. See: State vs. Jackson,
137 Wn.2d 712, 726-27; 976 P.2d 1229 (1999). There the Court found an erroneous accomplice

instruction relieved the State of it’s burden of proving all essential elements of the crime. Id.

-~

{

gal161l
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Therefore, the Court refused to examine the record to determine if the error prejudiced the defendant.

- Thus this Court Must Follow Jackson and find that because instruction No. 15 relieved the State of

it’s burden of proving the elements of accomplice liability, Defendant’s Conviction must be

reversed.

E. CONCLUSION
Because Defendant’s Constitutional Rights Were Violated, and said Rights being His 5", 6™,
and 14" Amendment Rights (U.S. Constitutional Rights), this Defendant Respectfully Asks that this

Honorable Court Duly Order a Re-trial in Defendant’s Case.

Respectfully Submitted this 2 7 day of /{,ﬁé’ﬂ/l/’é/ , 2007.

7&%_44&«

George A. Wilson, Pro Se
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE
STATE OF WASHINGTON,
Plain;iff,

NO. 97-1-00432-4

vs. NO. 97-1-00433-2

CECIL EMILE DAVIS,
GEORGE ANTHONY WILSON,

Defendants.

e Nl Vet M Nt Vet Mt et Nt e

COURT’S INSTRUCTIONS TO THE JURY

DATED this day of February, 1998.

FREDERICK W. FLEMING, JUDGE
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It is your duty to determine which facts have been proved in
this case from the evidence produced in court. It also is your
duty to accept the law from the court, regardless of what you
peréonally believe the law is or ought to be. You are to apply
the law to the facts and in this way decide the case.

The order in which these instructions are giveh has no
significance as to their relative importance. The attorneys may
properly discuss any specific instructions they think are
particularly significant. You' should consider the instructions
~as' a-whole and should not-place -undue -emphasis—on—any particular- —-
instruction or part thereof. |

Charges have been made by the prosecuting attorney by filing
a document, called an information, informing the defendants of
the charges. You are not to consider the filing of the
information or its contents as proof of the matters charged.

The only evidence you are to consider consists of the
testimony of the witnesées and the exhibits admitted into
evidence. It has been my duty to rule on the admissibility of
evidence. You must not concern yourselves with the reasons for
these rulings. You will disregard any evidence which either was
not admittéd or which was stricken by the court. You will not be
provided with a written copy of testimony during your
deliberations. Any exhibits admitted into evidencé will go to

the jury room with you during your deliberations.

Page 1
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In determining whether any proposition has been proved, you
should consider all of the evidence introduced by all parties
bearing on the question. Every party is entitled to the benefit
of the evidence whether produced by that party or by another
party.

You are the sole judges of the credibility of the witnesses
and of what weight is to be given the testimony of each. In
considering the testimony of any witness, you may take into
account the opportunity and ability of the witness to observe,
the witness’ memory and manner while testifying, any interest,
bias‘bf'préjudice'thelwiéheSS“may“haQef”the"reasonabIéneSS‘of'the*'
testimony of the witness considered in light of all the evidence,
and any other factors that bear on believability and weight.

The attorney’s remarks, statements and argumenﬁs are
inteqdedvtoihelp you understand the evidence and apply the law.
They are not evidence. Disregard any remark, statement or
argument that is not supported by the evidence or the law as
stated by the court.

The attorneys have the right and the duty to make any
objections that they deem appropriate. These objections should
not influence you, and you should make no assumptions because of
objections by the attorneys.

The law does not permit a judge to comment on the evidence
in any way. A judge comments on the evidence if tﬁe judge

indicates, by words or conduct, a personal opinion as to the

Page 2
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weight or believability of the testimony of a witness or of other
evidence. Although I have not intentionally done so, if it
appears to you that I have made a comment during the trial or in
giving these instfuctions, you must disregard the apparent
comment entirely.

You have nothing whatever to do with any punishment that may
be imposed upon defendant George Wilson. The fact that
punishment may follow conviction cannot be considered by you
except insofar as it may tend to make you careful. The

punishment to be imposed upon defendant Cecil Davis will be

unanimously find him guilty of the crime of Premeditated Murder
in the First Degree and unanimously fipd,the existence of an
Aggravating Circumstance.

You are officers of the court and must act impartially and
with an earnest desire to determine and declare the proper
verdict. Throughout your deliberations you will permit neither

sympathy nor prejudice to influence your verdicts.

Page 3
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INSTRUCTION NO.

The defendants have each entered a plea of not guilty. That
plea puts in issue every element of the crime charged. The State
is the plaintiff, and has the burden of proving each element of
the crime beyond a reasonable doubt.

- Bach defendant is presumed innoccent. This presumption
continues throughout the entire trial unless during your
deliberations you find it has been overcome by the evidence

beyond a reasonable doubt.

A reasonable doubt is one for which a reason exists and may

‘arisefxom thé‘evidénce”bf“latk“of'eVidéﬂCeT*“It"iS‘such”a"doubt“4"”

as would exist in the mind of a reasonable person after fully,
fairly and carefully considering all of the evidence or lack of
evidence. If, after such consideration, you have an abiding
belief in the truth of the charge, you are satisfied beyond a

reasonable doubt.
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evidence is that given by a witness who testifies concerning
facts that he or she has directly observed or perceived through
the senses. Circumstantial evidence is evidence of facts or
circumstances from which the existence or nonexistence of other
facts may be reascnably inferred from common experience. The law
makes no distinction between the weight to be given to either
direct or circumstantial evidence. One is not necessarily more

or less valuable than the cher.
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A witness who has special training, education or experience
in a particular science, profession or calling, may be allowed to
express an opinion in addition to giving testimony as to facts.
You are not bound, however, by such an opinion. In determining
the credibility and weight to be given such opinion evidence, you
may consider, among other things, the education, training,

experience, knowledge and ability of that witness, the reasons

given for the opinion, the sources of the witness’ information,

. together with the factors already given you for evaluating the

testimony of any other witness.
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Evidence that a witness has been convicted of a crime may be
considered by you in deciding what weight or credibility should

be given to the testimony of the witness and for no other

purpose.
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Defendant Cecil Davis is not compelled to testify, and the

fact that he has not testified cannot be used to infer guilt or

prejudice him in any way.

agivi
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Defendant George Wilson is not compelled to testify, and the

fact that he has not testified cannot be used to infer guilt or

prejudice him in any way.
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Homicide is the killing of a human being by the voluntary
act of another and is either murder, homicide by abuse,

manslaughter, excusable homicide, or justifiable homicide.
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A person commits the crime of Premeditated Murder in the

. First Degree when, with a premeditated intent to cause the death

of another person, he causes the death of such person.

BB174
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A person acts with intent or intentionally when acting with
the objective or purpose to accomplish a result which constitutes

a crime.
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Premeditated means thought over beforehand. When a person,
after any deliberation, forms an intent to take human life, the
killing may follow immediately after the formation of the settled
purpose and it will still be premeditated. Premeditation must
involve more than a moment in point of time. The law requires
some time, however long or short, in which a design to kill is

deliberately formed.
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To convict defendant Cecil Davis of the charged crime of
Premeditated Murder in the First Degree, each of the following
elements of the crime must be proved beyond a reasonable doubt:
(1) That on or about the 25th day of January, 1997,
defendant Cecil Davis suffocated or asphyxiated Yoshiko Couch;
(2) That defendant Cecil Davis acted with intent to cause
the death of Yoshiko Couch;
(3) That the intent to cause the death was premeditated;
(4) That Yoshiko Couch died as a result of defendant Cecil
Davis’ acts; and
Mﬁmrn—m}gywuég;tutﬁe-acts occurred in the State of Washlngton
If you find from the evidence that each of these elements
has been proved beyond a reasonable doubt, then it will be your

duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence,

ga1v7y

you have a reasonable doubt as to any one of these elements, then

it will be your duty to return a verdict of not guilty.
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If you find defendant Cecil Davis guilty of Premeditated

Murder in the First Degree as defined in Instruction fi“” you
must then determine whether the following aggravating
circumstance exists:

The murder was committed in the course of, in furtherance
of, or in immediate flight from a Robbery in the First or Second
Degree, a Rape in the First or Second Degree, or a Burglary in
the First or Second Degree.

The State has the burden of proving the existence of an

aggravatlng circumstance beyond a reasonable doubt. In order for

[P T M S riemmimeli 4 e e i v S i G et sn oy SR T e e ke aw At b e o e RS AW s vweisme s -

you to flnd that.there is an aggravating c1rcumstance in this
case, you must unanimously agree that the aggravating
circumstance has been proved beyond a reasonable doubt. You need
not be unénimous as to any one of the crimes listed within the

aggravating circumstance.
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A person commits the crime of Felony Murder in the First

Degree when he or an accomplice commits or attempts to commit
Robbery in the First or Second Degree, Rape in the First or
Second Degree, or Burglary in the First Degree, and in the course
of or in furtherance of such crime or in immediate flight from
such crime, he or the other participant causes the death of a

person other than one of the participants.
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A person who is an accomplice in the commission of a crime
is guilty of that crime whether present at the scene or not.

A person is an accomplice in the commission of a cxrime if,
with knowledge that it will promote or facilitate the commission
of a crime, he either:

{1) solicits, commands, encourages, or requests another
person to commit the crime; or

(2) aids or agrees to aid another person in planning or

committing a crime.

‘841886

_The word "aid" means all 3551stance whether given by words, -

acts, encouragement, support, or presence. A person who is
present at the scene and ready to assist by his presence is
aidiﬁg in the commission of the crime. -However, more than mere
presence and knowledge of the ériminal activity of another must

be shown to establish that a person present is an accomplice.
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A person attempts to commit Robbery in the First or Second
Degree, Rape in the First or Second Degree, or Burglary in the
First Degree, when, with intent to commit that crime, he does any
act which is a substantial step toward the commissién of that
crime.

A person acts with "intent" or intentionally when acting
with the objective or purpose to accomplish a result which
constitutes a crime.

__A "substantial 'step" is conduct which strongly indicates a

criminal purpose and which is more than mere preparation.
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A person commits the crime of Robbery in the First Degree

3/5/2687 88182

when, in the commission of a robbery or in immediate flight
therefrom, he inflicts bodily injury.
A person commits the crime of Robbery in the Second Degree

when he commits robbery.

"Bodily injury" means physical pain or injury, illness, or
an impairment of physical condition.
A person commits "robbery" when he unlawfully and with

intent to commit theft thereof, takes personal property from the

person or in the presence of another against that person’s will

by the use or threatened use of immediate force, violence, or
fear of injury to that person. The force or fear must be used to
obtain or retain possession of the property or to prevent or
overcome resistance to the taking, in either of which cases the
degree of force is immaterial. The taking constitutes robbery
whenever it appears that, although the taking was fully completed
without the knowledge of the person from whom it was taken, such
knowledge was prevented by the use of force or fear.

Cigarettes, packaged food items, canned soda pop, canned

beer, and jewelry are all "property".

A person acts with "intent" or intentiondlly when acting
with the objective or purpose to accomplish a result which

constitutes a crime.
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with intent to deprive that person of such property.
"Wwrongfully obtains" means to take wrongfully the property

of another.
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A person commits the crime of Rape in the First Degree when

he engages in sexual intercourse with another person by forcible
compulsion, when the perpetrator inflicts serious physical injury
or feloniously enters into the building where the victim is
situated.

A person commits the crime of Rape in the Second Degree when
he engages in sexual intercourse with another person by forcible
compulsion or when the victim is incapable of consent by reason

of being physically helpless.

"Sexual 1ntef§ourse" means any penetratibn of the vagina,
however slight, by a penis or by an object, when committed on one
person by another.

"Forcible compulsion" means physical force which overcomes
resistance, or a threat, express or implied, that places a person
in fear of death or physical injury to oneself.

"Physical injury" means physical pain or injury, illness, or
an impairment of physical condition.

A person "feloniously enters a building®" if that person
enters into a building with the intent to commit a crime against
a person or property therein and the person entering is not then

licensed, invited or otherwise privileged to enter that building.

"Building" includes any dwelling; "dwelling" means any

structure that is ordinarily used by a person for lodging.

16858 3/5/2067 86184
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for any other reason is physically unable to communicate

unwillingness to an act.
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A person commits the crime of Burglary in the First Degree
when, with intent to commit a ¢rime against a person or property
therein, he enters or remains unlawfully in a dwelling, and in
entering, while in the dwelling, or in immediate flight from the
dwelling he or an accomplice in the crime assaults any person.

A person commits the crime of Burglary in the Second Degree
when, with intent to commit a crime against a person or property

therein, he enters or remains unlawfully in a building.

A person acts with "intent” or intentionally when acting

with the objectlve or purpose to accompllsh a result which
constitutes a crime.

A person "enters or remains unlawfully” in a building or
dwelling when he is not then licensed, invited, or otherwise
priviléged to so enter or remain. |

"Building”" includes any dwelling; "dwellingﬁ means any
structure that 1is ordinarily used by a person for lodging.

An "assault" is an intentional touching or striking of

'; another person that is harmful or offensive, regardless of

\ whether any physical injury is done to the person. A touching or
; striking is offensive if it would offend an ordinary person who

J .-

is not unduly sensitive.
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To convict defendant Cecil Davis of the alternative crime of
Felony Murder in the First Degree, each of the following elements
of the crime must be proved beyond a reasonable doubt;

(1) That on or about the 25th day of January, 1997, Yoshiko
Couch was killed;

(2) That defendant Cecil Davis was committing or attempting
tc commit Robbery in the First or Second Degree, Rape in the
First or Second Degree, or Burglary in the First Degree;

{(3) That defendant Cecil Davis caused the death of Yoshiko

Couch in the course of and in furtherance of such crime or in

1mmed1ate fllght from such crlme,

{4) That Yoshiko Couch was not a participant in the crime;
and

(5) That the acts occurred in the State of Washington.

I1f you find from the evidence that each of ﬁhese elements
has been proved beyond a reasonable doubt, then.it will be your
duty to return a verdict of guilty.

The crimes listed in Element Number (2) are alternatives.
You must unanimously agree that defendant Cecil Davis was
committing or attempting to commit one of those crimes, but you

need not be unanimous as to any particular one of those crimes.
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On the other hand, if, after weighing all of the evidence,
you have a reasonable doubt as to any one of these elements, then

it will be your duty to return a verdict of not guilty.
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To convict defendant George Wilson of the charged crime of

Felony Murder in the First Degree, each of the following elements
of the crime must be proved beyond a reasonable doubt;

(1) That on oxr about the 25th day of January, 1997, Yoshiko
Couch was killed;

(2) That defendant George Wilson or an accomplice was
committing or attempting to commit Robbery in the First or Second
Degree, Rape in the First or Second Degree, or Burglary in the
First Degree;

(3) That defendant George Wilson or an accompllce caused

the death of Yoshlko Couch in the course of and in furtherance of
such crime or in immediate flight from such crime;

(4) That Yoshiko Couch was not a participant in the crime;
and

(5) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements
has been proved beyond a reascnable doubt, then it will be your
duty to return a verdict of guilty.

The crimes listed in Element Number (2) are alternatives.
You must unanimously agree that defendant George Wilson or an
accomplice was committing or attempting to commit one of those
crimes, but you need not be unanimous as to any particular”one of

those crimes.
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On the other hand, if, after weighing all of the evidence,
you have a reasonable doubt as to any one of these elements, then

it will be your duty to return a verdict of not guilty.
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A separate crime is charged against each defendant. The
charges have been joined for trial. You must consider and decide
the case of each defendant separately. Your verdict as to one
defendant should not control your verdict as CoO the other
defendant.

All of these instructions apply to each defendant, unless a

specific instruction states that it applies only to a specific

defendant.
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It is a defense to a charge of Felony Murder in the First
Degree based upon committing or attempting to commit Robbery in
the First or Second'Degree, Rape .in the First or Second Degree,
or Burglary in the First Degree that defendant George Wilson:

(1) Did not commit the homicidal act or in any way solicit,
request, command, importune, cause or aid the commission thereof;
and |

(2) Was not armed with a deadly weapon, or any instrument,

article or substance readily capable of causing death or serious

physical injury; and

(3) Had no reasonable grounds to believe that any other
participant was armed with such a weapon, instrument, article or
substance; and

(4) Had no reasonable grounds to believe that any other
participantlintended to engage in conduét likely to result in
death or serious physical injury.

This defense must be established by a preponderance of the
evidence. Preponderance of the evidence means that you must be
persuaded, considering all the evidence in the case, that it is
more probably true than not true. If you find that the defendant
has established this defense, it will be your duty to return a

verdict of not guilty.
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If you are not satisfied beyond a reasonable doubt that
defendant Cecil Davis. is guilty of the crime of Premeditated
Murder in the First Degree, he may be found guilty of any lesser
crime, the commission of which is necessarily included in the
crime charged, if the evidence is sufficient to establish the
defendant’'s guilt of such lesser crime beyond a reasonable doubt.

The crime of Premeditated Murder in the First Degree
necessarily includes the lesser crime of Murder in the Second

Degree. However, Murder in the Second Degree is not a lesser

crime. of Felony Murder in the Flrst Degree You should only

consider the crime of Murder in the Second Degree if you have
unanimously agreed that defendant Cecil Davis is not guilty of
the felony murder alternative defined above.

When a crime has been proved against a person and there
exists a reasonable doubt as to which of two degrees that person

is guilty, he shall be convicted only of the lowest degree.
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A person commits the crime of Murder in the Second Degree
when, with intent to cause the death of another person but
“»

without premeditation, he causes the death of such person.
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To convict defendant Cecil Davis of the lesser degree crime
of Murder in the Second Degree, each of the following elements of
the crime must be proved beyond a reasonable doubt:

(1) That on or about the 25th day of January, 13997,
defendant Cecil Davis suffocated or asphyxiated Yoshiko Couch;

(2) That defendant Cecil Davis acted with intent to cause
the death of Yoshiko Céuch;

(3) That Yoshiko Couch died as a result of defendant Cecil
Davis’ acts; and

(4) That the acts occurred in State of Washington.

If you find from the evidence that each of these elements
has been proved beyond a reasonable doubt, then it will be your
duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence,
you have a reasonable doubt as to any one of these elements, then

it will be your duty to return a verdict of not guilty.
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As jurors, you have a duty to discuss with one another the
case against each defendant and to deliberate in an effort to
reach unanimous verdicts. Each of you must decide each case for
yourself, but only after you cqnsider the evidence impartially
with your fellow jurors. During your deliberations, you should
not hesitate to re-~-examine your own views and change your opinion
1f you become convinced that it is wrong. However,vyou should
not change your honest belief as to the weight or effect of the

evidence solely because of the opinions of your fellow jurors, or

Y e—— L,

for the mere purpose of returning..a.verdict.
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Upon retiring to the jury room for your deliberation of

these cases, your first duty is to select a presiding juror. It
is his or her duty to see that discussion is carried on in a
sensible and orderly fashion, that the issues submitted for your
decision are fully and fairly discussed, and that every juror has
an opportunity to be heard and to participate in the
deliberations upon each question before the jury.

You will be furnished with all of the exhibits admitted in
evidence and these instructions. You will be furnished with

Verdlct Form A, an Interrogatofies form, a Special Verdict Form,

and Verdlct Form B for defendant Cec1l Dav1s You w1ll be

furnished with Verdict Form A for defendant George Wilson. You
may consider the case againét each defendant in the order you
choose.

When you are deliberating the case against defendant Cecil
Davis, you will first consider the crime of Murder in the First
Degree as charged. If yod unanimously agree on a verdict, you
must £ill in the blank provided ‘in Verdict Form A the words “not
guilty" or the word "guilty" according to the decision you reach.
If you cannot unanimously agree on a verdict as to that charge,
do not £ill in the blank provided in Verdict Form A.

If you find defendant Cecil Davis guilty on Verdict Fdrm A,
complete the form titled "Interrogatories" by answering the two
questions either "Yes" or "No". If you answer the first question

"Yes", you will then complete the Special Verdict Form. If you

Page 1
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unanimously be satisfied beyond a reasonable doubt that "Yes" is
the correct answer to that question. Otherwise, you must answer
"No" to that question. If you find defendant Cecil Davis guilty
on Verdict Form A, do not use Verdict Form B.

If you unanimously find defendant Cecil Davis not guilty of
the crime of Murder in the First Degree, or if, after £full and
careful consideration of the evidence, you unanimously find him
not guilty of Felony Murder in the First Degree and you cannot

agree. as _to Premeditated Murder.in the First Degree, you will

then consider the lesser crime of Murder in the Second Degree;
If you unanimously agree on a verdict, you must f£ill in the blank
provided in Verdict Form'B the words "not guilty" or the word
"guilty," according to the decision you reach. If you cannot
unanimously égree on a verdict, do not £ill in the blank provided
in Verdict Form B.

When you are deliberating the case against defendant George
Wilson, you will only consider the crime of Murder in the First
Degree as charged. 1If you unanimously agree on a verdict, you
must £ill in the blank provided in Verdict Form A the words "not
guilty" or the word "guilty" according to the decision you reach.
If 'you cannot unanimously agree on a verdict as to that chérge,
do not fill in the blank provided on Verdict Form A.

Since these are criminal cases, each of you must égree for

you to return a verdict. When all of you have so agreed, fill in

Page 2
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presiding juror will sign it and notify the judicial assistant,

who will conduct you into court to declare your verdicts.

Page 3
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,

)
)
Plaintiff, ) NO. 97-1-00432-4
)
vVS. )
) VERDICT FORM A
CECIL EMILE DAVIS, ) (FIRST DEGREE MURDER)
)
Defendant. )
)

We, the jury, find defendant CECIL EMILE DAVIS

(Not Guilty or Guilty) of the crime of

"Mil'r'd'e'r'in"th‘e“'Fi-rSt"'DEQfEE' as Chargedf" T e e e e

PRESIDING JUROR
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,
CAUSE NO. 97-1-00432-4
Plaintiff,
vSs.
INTERROGATORIES
CECIL EMILE DAVIS,
Defendant.

We, the jury, having found defendant CECIL EMILE DAVIS guilty of
—--—=-— -~ Murder in-the- First Degree as charged,..answer.the following_ questions .

submitted by the court:

FIRST QUESTION: Did you unanimously agree that defendant
Cecil Davis committed Premeditated Murder in the First

Degree as defined in Instruction No. E’ ?

ANSWER:
(Yes/No)
SECOND QUESTION: Did you unanimously agree that defendant
Cecil Davis committed Felony Murder in the First Degree as
defined in Instruction No. ?

ANSWER:
{(Yes/No)

PRESIDING JUROR
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IN THE SUPERIOR COURT OF THE STATE OF WASEINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,
CAUSE NO. 67-1-00432-4
Plaintiff,
vs. SPECIAL VERDICT
AGGRAVATING CIRCUMSTANCES
CECIL EMILE DAVIS,
Defendant.

We, the jury, having unanimously found defendant CECIL EMILE

e ~DAVIS--guilty-oOf Prémeditated-Murder-in-the First_Degree._as_defined in_.
Instruction o answer the following question submitted by the
court:

QUESTION: Has the State proved the existence of the following
aggravating circumstance beyond a reasonable doubt?
The murder was committed in the course of, in
furtherance of, or in immediate flight from a
Robbery in the First or Second Degree, a Rape in
the First or Second Degree, or a Burglary in the

First or Second Degree.

ANSWER :
(Yes/No)

PRESIDING JUROR
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR TEE COUNTY OF PIERCE

STATE OF WASHINGTON,

)
)
Plaintiff, ) NO. 97-1-00432-4
)
vs. )
) VERDICT FORM B
CECIL EMILE DAVIS, ) {SECOND DEGREE MURDER)
)
Defendant. )
)

We, the jury, having unanimously found defendant CECIL EMILE

DAVIS not gullty of the crime of Murder in the First Degree as

charged “or hav1ng unanlmously £5URE  Hin "HEt gullty of Felony Murder -~
in the First Degree and being unable to unanimously agree as to
Premeditated Murder in the First Degree, find defendant CECIL EMILE

DAVIS (Not Guilty or Guilty) of the lesser

included crime of Murder in the Second Degree.

PRESIDING JUROR
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE
STATE OF WASHINGTON,
Plaintiff, NO. 97-1-00433-2
vSs.

VERDICT FORM A
GEORGE ANTHONY WILSON,

Defendant.

Tt Mt M M et M s N et et

We, the jury, find defendant GEORGE ANTHONY WILSON

B S _{Not_ Guilty or Guilty). of the crime of

Murder in the First Degree as charged.

PRESIDING JURCR
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State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SeriallD: 910CA83A-F20F-6452-D379A706F7A3C6D1 containing 50 pages
plus this sheet, is a true and correct copy of the original that is of record in my
office and that this image of the original has been transmitted pursuant to
statutory authority under RCW 5.52.050. In Testimony whereof, | have
electronically certified and attached the Seal of said Court on this date.

I;l"'“l;

o \\g SUPE
\ ., & P-’
JO P
: ?t" =%
T F »
K Stock, Pierce County Clerk E R BN
evin - 2
By /S/Chris Hutton, Deputy. ""/%"RCE cOo

Dated: Mar 7, 2011 8:01 AM i

Ttesppant!

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: s/
www.co.pierce.wa.us/cfapps/secure/linx/courtfiling/certifieddocumentview.cfm,

enter SeriallD: 910CA83A-F20F-6452-D379A706F7A3C6D1.

The copy associated with this number will be displayed by the Court.
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IN OPEN COURT

‘SUPERIOR COURT
OF THE
7 /STA TE OF WASHINGTON
FOR PIERCE COUNTY

|

97.1-00433-2 28067461  LTR7 08-

AUG 1 & 2pg7

K

=]

Pierce Coun
By

DEPUTY
FREDERICK W. FLEMING, JUDGE 3 BUILDING
LOUANNE MARTIN, Judicial Assistant 830 TACOMA AVENUE SOUTH
Department 07 TACOMA, WA 98402-2108
(253) 798-7568

August 14, 2007

George A Wilson
PO Box 400
Rawlins Way 82301

RE: STATE OF WASHINGTON vs. WILSON, GEORGE ANTHONY
Pierce County Cause No. 97-1-00433-2

Dear Mr Wilson:;

This Court is in receipt of your letter signed on August 10", 2007. | am writing only to
inform you that your letter and any attached pleadings have been filed in the above
Court file.

Any request for modification of a sentence must be presented pursuant to proper
procedure. Either a motion pursuant to Criminal Rule 7.8 with all the supporting
documents and affidavits may be filed with Superior Court or a personal restraint petition
can be filed with the Court of Appeals. The Court of Appeals' address is:

Washington State Court of Appeals
950 Broadway, Suite 300
Tacoma, WA 98402-4454,

No hearings on this matter will be held in the Superior Court at this time based upon the
paperwork that you have filed.

Sincerely,
LOUANNE MARTIN
JUDICIAL ASSISTANT
LOUANNE MARTIN,
Judicial Assistant

cc: Original to Pierce County Clerk's Office for filing
JOHN M. NEEB, Deputy Prosecuting Attorney
KEITH A. MACFIE, Defense Counsel
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IN COUNT; ‘Ck.ERDK'S OFFICE

AUG 1 0 2007 pm.

AM.
WORKING COPIES R R
DEPARTMENT# q/ o g; ot
HEARING DATE

PIERCE COUNTY SUPERIOR COURT, STATE OF WASHINGTON

STITE  pf L4 %ﬁ‘ggz@‘/

)
)
3

Plaintiti(s), )
) Case No. 22 WA >R 55

vS.
; NOTE FOR MOTION DOCKET
-~ )

)

Defendant(s).

TO THE CLERK OF THE SUPERIOR COURT:

NAME WSBY__ 4~ &
ADDRESS Lo _Bex oo ATTORNEY FOR_ /o ~J&

LA ars f%/é PHONE
({Pieasa note additional-fttomeys on an attached page)
Please take notice that the undersigned will bring on for hearing a motion for:

Lolzon. Fok Kol o 2f SrIVA  JiLyp g onT (7 5’,)
The hearing is requested to be held during the regular motion calerfdar on:

DATE REQUESTED FOR HEARING/MOTION
CRUR TS LS LEF 2’ 81900 am

Nature of Case: 7o’  rOL LEAgps rrps”Z __Zhél_m_,_éi f)
Dated:_& "G - 2 & Signed: _ carzmpics A e

NAME Cuzory e L5 gL sSeN wsBs__ 7

ADDRESS & _Jox oo ATTORNEY FOR_A/© ~ S &
B aes” by EFT PHONE

THE ABQVE INFORMATION MUST BE COMPLETED AND SIGNED

FORMS\MOTIONNOTE3-2001.DAC
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W.S.P. South
P.O. Box 400 N counry H‘.Er&'s OFFICE

Rawlins, Wyoming ~ 82301-0400
an. MAR 0 2 2007 Bul

PIERCE COUNTY, WASHINGTQN
IN THE SUPERIOR COURT OF THE STATE OB v

IN AND FOR PIERCE COUNTY

STATE OF WASHINGTON
Plaintiff,

GEORGE A. WILSON,

)
)
) .
Vs, ) Case No. 97-1-00433-2
)
)
Defendant. )

MOTION FOR RELIEF FROM JUDGEMENT

I, Defendant, George A. Wilson, Pro Se, Hereby Challenges the Denial of Due Process and
Equal Protection Rights, Two of My Constitutionally Insured Rights Under the United States and
Washington State Constitutions, Under Article One, Section Three and Article One, Section Twelve
of the Washington State Constitution, and Under the Fifth, Sixth, and Fourteenth Amendment to the

Constitution of the United States.

A, PROCEDURAL HISTORY

Defendant was charged, via information, in Pierce County Superior Court with the Crime of

Murder in the First Degree, in Pierce County Cause Number 97-1-00433-2.
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On February 16, 1998 the Defendant was found Guilty of a Jury Trial, and on March

30th, 1998, Defendant was sentenced to a term of Confinement of 304 months.

B. STANDARD QF REVIEW

Pro Se Pleadings are supposed to be held to less stringent standards than Formal Pleadings
duly Drafted and Presented by Licensed Attomneys.  If the Court(s) can reasonable read the
pleadings to state a valid claim on which relief can be granted, or the litigant can prevail, they Court
should do so despite the failure to cite proper Legal Authority, the possible confusion of Legal
Theories, poor syntax and sentence structure, or the litigants un-familiarity with the pleading

requirements (See: YNITED STATES vs. MCDQUGALL, 454 .U.S. 364, 102 S.Ct. 700, 70
L.Ed.2d 551 {1982}: HAINES vs. KERNER, 404 U.S. 519,92 $.Ct. 594,30 L.Ed.2d 652 {1972}).

Courts in the State of Washington have strong policy of deciding cases on the merits, not on
potential defects in the pleadings.  See: State vs. Olsen, 126 Wn.2d 314, 318, 893 P.2d
629(1995)(providing that the Supreme Court would rule on an issue which the county prosecutor had

failed to find error, because of the policy of reaching the merits of an issue).

C. WHY RELIEF SHOULD BE GRANTED

The present Cr.R 7.8 Motion for Relief From Judgement is properly before this Honorable

Court, and should be Granted because the interest of Justice so requires it. See: In Re: Tapfor, 105
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Wn.2d 683; 717 P.2.d 755 (1986); In Re: Cook, 114 Wn,2d 802, 809; 792 P.2d 506 (1990);

Sanders vs. United States, 373 U.S. 1, 16 S.Ct. 1068, 10 L.Ed.2d 148 (1963).

The recent Washington State Supreme Court Cases of: Stafe vs. Roberts, 142 Wa. 2d. 471
(2000); State vs. Bui, 142 Wn,2d 568 (2000), declared that the accomplice liability jury instructions
employed in those cases relieved the State of their burden of proving every element of the crime

charges, and were thus un-constitutional.

Defendant’s Jury lustruction Na. 15 is ward for word exactly as the accomplice liability
instructions declared un-constitutional in the case of State vs. Cronin, supra (at page 572), in
that it fails te specify “TO WHICH CRIME” did defendant promote or facilitate the

commission of.

The Washington Supreme Court held in Cronin that “the plain language of the complicity
statute does NOT support the Stat’s argument that accomplice liability attaches so long as the
defendant knows that he or she is aiding in the commission of a crime.”  That “the statutory
language requires that the putative accomplice must have acted with knowledge that his or her
conduct would promote or facilitate the crime for which he or she is eventually charged.” Tha.t “the
legislature intended the culpability of an accomplice to extend beyond the crimes of which the
accomplice actually has knowledge.” That imposing criminal liability on an alleged accomplice
can be done “only so long as that individual has general knowledge of ‘the crime for which he ot she

15 eventually charged'.”
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Cronin at 142 Wn.2d 578, 579, citing State vs. Roberts, supra. Because State vs, ‘Robem.
supra, State vs._Cronin, supra, and State vs. Bui, supra constitutes a change in the law that is
material to a Court Order, RCW 10.73.100(6) affords a defendant an opportunity to bring this CtR
7.8 Motion before this Court to be considered on the merits.  See: In Re Greening, 9 p.36 206
(200) at 211 (RCW 10.73,100(6) preserves access to collateral review in cases where there has
been a significant change in the law that is material to an order citing In Re Personal Restraint

of Johnson, 131. Wn.2d 558, 933 P.2d 1019 (1997).

D. ARGUMENT

Jury Instruction No, 15 Relieved the State Of I€’s Burden
of Proving All Essential Eiements of The Charged Crime

The state was required to prove every essential element of the crime beyond a reasonable
doubt for a conviction 1o be upheld. See: In Re Winskip, 397 U.S. 358, 364, 90 S.Ct. 1068, 25
L.Ed2d 368 (1970). A Crnimina! Defendant is Constitutionally Entitled to a Jury Verdict that he
is guilty of the crime, and absent such a verdict the conviction must be reversed. No matter how
in-escapable the finding to support that verdict might be. A Jury Verdict that he is guilty of the
crime means of coarse, a verdict that he is guilty of each necessary element of the crime.  See:
California vs. Roy, 117 S.Ct. 339 (9" Cir, 1996). The Fifth and Sixth Amendments to the United
States Constitution Requires that Criminal Convictions are to rest upon a Jury Determination that
the defendant is guilty of every element of the.crime with which he is charged. See: U8 _vs.
Gaudin, 515 U.S. 506, 132 L.Ed2d 447, 115 S.Ct. 2310 (9* Cir. 1995); State vs. Acosta, 101

Wn.2d 612, 615; 683 P.2d 1069 (1984); State vs_ McCallum, 98 Wn.2d 484, 493-94; 656 P.2d
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1064 (1983); also see: 111 State vs. Green, 94 Wn.2d 216 224; 616 P.2d 628 (1980). A
conviction cannot be upheld if the jury instructions relieved the state of it’s burden to prove every
essential element of the crime charged. See: State vs. Jackson, 137 Wn.2d 712, 727; 976 P.2d 1229

(1999).

It is Reversible Error to instruct the Jury in a manner that would relicve the state of it’s
burden of proving every essential element of the crime charged. See: State vs. Buyrd, 125 Wn.2d

707, 713-14; 887 P.2d 396 (1995).

Because accomplice liability requires assistance or agreement to assist in “THE CRIME
CHARGED”, Instruction 15 relieved the state of it's burden of proving the elements of the crime

charged.

A person is legally accountable for the conduct of another person when he or she is an
accomplice in the commission of the crime, RCW 9A.08.020(c). A person is an accomplice
when he or she:

(3) With knowledge that it will promote or facilitate the commission of a crime, or

(b) He or.she aids or agrees to aid such other person(s) in planning or committing it;
RCW 9A.08.020(c)(a)(ii). The use of “the” in the statute refers back (o the crime charged, i.e.:
The crime to which a person is an accomplice if he aids or agrees to aid another in the planning or
committing of it. Thus RCW 9A.08.020 indicates accomplice liability must be read against the

crime charged.
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Contrary to the law, the Trial Court’s Instruction No. 15 provides:
A person who is an accomplice in the commission of a crime is guilty of that crime whether present
at the scene or not,
A person is an accomplice in the commission of a crime if, with knowledge that will promote or
facilitate the commission of a crime, he or she either;

(L) Solicits Commands, Encourages, or requests another person to commit the crime; or

(2.) Aids or Agrees to aid another person in the planning or commission of a crime. The
word “aid” means all assistance whether given by words or actions, encouragement, support or
presence. A person who is present at the scene and ready to assist by his or hef presence is aiding
in the commission of a crime.  However, more than mere presence and knowledge of the criminal
activity of another must be shown to establish that a person is an accomplice. (Please. See Exhibit

A).

By using an “a” instead of “the crime charged”, the instruction overlooks the required link
between the crime the accomplice aids or agrees to aid in, and the crime to which he is allegedly to

be an accomplice to.

By requiring only that the accused aid, or agree to aid, in the commission of a crime,
defendant’s Court Jury Instruction No. 15 marks a significant departure from the plain language of
the accomplice liability statute. By referring to “it”, not some un-named crime which may not be
included in charge one. The statutory language requires that the putative accomplice must have
acted with knowledge that his or her conduct would promote or facilitate the crime for which he or

she is eventually charged. See: State vs. Cronin, supra at 579,
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The Washington State Supreme Court went on to rule in Cronin that their prior decision in
State vs. Roberts, supra, Directed that “the fact that a purported accomplice knows that the principle '
intends to commit ‘a crime’ does not necessarily mean that the accomplice liability attaches its self

for any and all offenses ultimately committed by the principle.” See: State vs. Cronin, supra, at

§79, Citing State vs. Roberts, supra

Even the DISSENT in Raberts, written by Justice Ireland agreed that accomplice liability
instruction should have stated: “THE CRIME CHARGED"”. See: State vs. Roberts, supra at 541
(1 agree with the majority that the accomplice liability instructions, jury instruct No. 7 {In this
Defendant’s Case, Jury Instruction No. 15} should have stated “THE CRIME CHARGED" rather

than ‘a crime’) (emphasis added).

The trial Court’s erroneous jury instruction relieved the State of it’s burden of proving that
the defendant aided or agreed to aid in the commission of ‘THE CHARGED CRIME’. Accordingly,
the Defendant was denied Due Process of the Law, and His Conviction Must Be Reversed. The
Instructignal Error Relived the State of It’s Burden of proving the elements of the crime,
thereby requiring reversal of the conviction,

In State vs. Jackson, the Washington State Supreme Court re-affirmed the rule that

where Jury Instructions Relieve the State of Proving all the essential elements, error is not

susceptible to harmless error analysis, hut instead requires a reversal. See: State vs. Jackson,
137 Wn.2d 712, 726-27; 976 P.2d 1229 (1999). There the Court found an erroneous accomplice

instruction relieved the State of it’s burden of proving all essential elements of the crime. 1d.
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Therefore, the Court refused to examine the record to determine if the error prejudiced the defendant.
Thus this Court Must Follow Jackson and find that because instruction No. 15 relieved the State of
it's burden of proving the elements of accomplice liability, Defendant’s Conviction must be

reversed.

E. CONCLUSION

Because Defendant’s Constitutional Rights Were Violated, and said Rights being His 5%, 6™,
and 14® Amendment Rights (U.S. Constitutional Rights), this Defendant Respectfully Asks that this

Honorable Court Duly Order a Re-trial in Defendant’s Case.

Respectfully Submitted this 2 7 day of é"azy/?? , 2007.

George A. Wilson, Pro Se




STATE OF WASHINGTON,

CECIL EMILE DAVIS,
GEORGE ANTHONY WILSON,
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

Plaintiff,
’ NO. §7-1-00432-4

vs. NO. 97-1-00433-2

Defendants.
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COURT’S INSTRUCTIONS TO THE JURY

DATED this day of February, 1998.

FREDERICK W. FLEMING, JUDGE
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INSTRUCTION NO. ‘

It is your duty to determine which facts have been proved in

EEDE? 3/5,2887 BB164

this case from the evidence produced in court. It also is your
duty to accept the law from the court, regardless of what you
peréonally believe the lay is or ought to be. You are to apply
the law to the facts and in this way decide the case.

The order in which these instructions are giveh has no
significance as to their relative importance. The attorneys may
properly discuss any specific instructions they think are

particularly significant. You should consider the instructions

~as' a-whole and~shouid-not"piéce'undue-emphasis~on~any particular -

instruction or part thereof.

Charges have been made by the prosecuting attorney by filing
a document, called an information, informing the defendants of
the charges. You are not to consider the filing of the
information or its contents as proof of the matters charged.

The only evidence you are to consider consists of the
testimony of the witnesﬁes and the exhibits admitted into
evidence. It has been my duty to rule on the admissibility of
evidence. You must not concern yourselves with the reasons for
these rulings. You will disregard any evidence which either was
not admittéd or which was stricken by the court. You will not be
provided with a written copy of testimony during your
deliberations. Any exhibits admitted into evidencé will go to

the jury room with you during your deliberations.

Page 1
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In determining whether any proposition has been proved, you
should consider all of the evidence introduced by all parties
bearing on the question. Every party is entitled to the benefit
of the evidence whether produced by that party or by another
party.

You are the sole judges of the credibility of the witnesses
and of what weight is to be given the testimony of each. 1In
considering the testimony of any witness, you may take into
account the opportunity and ability of the witness to ohserve,
the witness’ memory and manner while testifying, any interest,
bias'bf'préjudice'the;wiéheSS*mHY“hake,”the"reasonabréness‘of‘thE';‘
testimony of the witness considered in light of all the evidence,
and any other factors that bear on believability and weight.

The attorney’s remarks, statements and argumenﬁs are
intepded_to.help you understand the evidence and apply the law.
They are not evidence. Disregard any remark, statement or
argument that is not supported by the evidence or the law as
stated by the court.

The attorneys have the right and the duty to make any
objections that they deem appropriate. TheSe objections should
not influence you, and you should make no assumptions because of
objections by the attorneys.

The law does not permit a judge to comment on the evidence
ih any way. A judge comments on the evidence if tﬁe judge

indicates, by words or conduct, a personal opinion as to the

Page 2
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weight or believability of the testimony of a witness or of other
evidence. Although I have not intentionally done so, if it
appears to you that I have made a comment during the trial or in
giving these instfuctious, you must disregard the apparent
comment entirely. ‘

You have nothing whatever to do with any punishment that may
be imposed upon defendant George Wilson. The fact that
punishment may follow conviction cannot be considered by you
except insofar as it may tend to make you careful. The
punishment to be imposed upon defendant Cecil Davis will be

‘COnsidered“by“you'in“é'seﬁarate‘benalty phase-only 1f-you—— == . -
unanimousiy find him guilty of the crime of Premeditated Murder

in the First Degree and unanimously figd,the existence of an
Aggravating Circumstance.

You are officers of the court and must act impartially and
with an earnest desire to determine and declare the proper
verdict. Throughout your deliberations you will permit neither

sympathy nor prejudice to influence your verdicts.

Page 3
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INSTRUCTION NO. _"f_’

The defendants have each entered a plea of not gquilty. That
plea pucg in issue every element of the crime.charged. The State
is the plaintiff, and has the burden of proving each element of
the crime beyond a reasonable doubt.

" Each defendant is presumed innocent. This presumption
continues throughout the entire trial uqless during your
deliberations you find it has been overcome by the evidence
beyond a reasonable doubt.

A reasonable doubt is one for which a reason exists and may

&7 from’ thé "evidénce "of "lack of "evidence ™™ It~is such a doubt ™ ="
as would exist in the mind of a reasonable person after fully,
fairly and carefully considering all of the evidence or lack of
evidence. 1If, after such consideration, you have an abiding

belief in the truth.of the charge, you are satisfied beyond a

reasonable doubt.
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Evidence may be either direct or circumstantial. Direct
evidence is that given by a witness who testifies concerning
facts that he or she has directly observed or perceived through
the senses. Circumstantial evidence is evidence of facts or
circumstances from which the existence or nonexistence of other
facts may be reasonably inferred from common experience. The law
makes no distinction between the weight to be given to either
direct or circumstantial evidence. One is not necessarily more

or less valuable than the cher.
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A witness who has special training, education or experience
in a particular science, profession or calling, may be allowed to
express an opinion in addition to giving testimony as to facts.
You are not bound, however, by such an opinion. In determining
the credibility and weight to be given such opinion evidence, you
may consider, among other things, the education, training,

experience, knowledge and ability of that witness, the reasons

given for the opinion, the sources of the witness’ information,

.together with the factors already given you for evaluating the

testimony of any other witness.
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INSTRUCTION NO. _
Evidence that a witness has been convicted of a crime may be
considered by you in deciding what weight or credibility should

be given to the testimony of the witness and for no other

purpose.
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W INSTRUCTION NO. _4_@_ (\
Defendant Cecil Davis is not compelled to testify, and the

fact that he has not testified cannot be used to infer guilt or

prejudice him in any way.
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( INSTRUCTION NO. _/_ ‘=~
Defendant George Wilson is not compelled to testify, and the
fact that he has not testified cannot be used to infer guilt or

prejudice him in any way.
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Homicide is the killing of a human being by the voluntary
act of another and is either murder, homicide by abuse,

manslaughter, excusable homicide, or justifiable homicide.
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¢”  INSTRUGCTION NO. _/ I
A person commits the crime of Premeditated Murder in the

. First Degree when, with a premeditated intent to cause the death

of another person, he causes the death of such person.
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INSTRUCTION HO. /-'D \Y

A person acts with intent or intentionally when acting with

the objective or purpose to accomplish a result which constitutes

a crime.
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Premeditated means thought over beforehand. When a person,

after any deliberation, forms an intent to take human life, the
killing may follow immediately after the formation of the settled
purpose and it will still be premeditated. Premeditation must
involve more than a moment in point of time. The law requires
some time, however long or short, in which a design to kill is

deliberately formed.
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To convict defendant Cecil Davis of the charged crime of
Premeditated Murder in the First Degree, each of the following
elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about the 25th day of January, 1997,
defendant Cecil Davis suffocated or asphyxiated Yoshiko Couch;

(2) That defendant Cecil Davis acted with intent to cause

the death of Yoshiko Couch;

(3} That the intent to cause the death was premeditated;

(4) That Yoshiko Couch died as a result of defendant Cecil

Davis’ acts; and

e e A = Y o S+ Mot S At = # et W v s 8015
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(5} That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements
has been proved beyond a reasonable doubt, then it will be your
duty to return‘a verdict of guilty.

On the other hand, if, after weighing all of the evidence,
you have a reasonable doubt as to any one of thgse elements, then

it will be your duty to return a verdict of not guilty.
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'INSTRUCTION NO. l,< ()

1f you find defendant Cecil Davis gquilty of Premeditated

Murder in the First Degree as defined in Instruction EL_, you
must then determine whether the following aggravating
circumstance exists:

The murder was committed in the course of, in furtherance
of, or in immediate flight from a Robbery in the First or Second
Degree, a Rape in the First or Second Degree, or a Burglary in
the First or Second Degree.

The State has the burden of proving the existence of an

aggravating circumstance beyond a reasonable doubt. In order for

S e e e T A it o it S e . —— e b e Safein | Sy s 8 et SSPLESSE e A Ay RALS e o e WO AR s n

you to flnd that there is an aggravating c1rcumstance in this
case, you must unanimously agree that the aggravating
circumstance has been proved beyond a reasonable doubt. You need
not be unanimous as to any one of the crimes listed within the

aggravating circumstance.
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INSTRUCTION NO. -

A perscn commits the crime of Felony Murder in the First
Degree when he or an accomplice commits or attempts to commit
Robbery in the First or Second Degree, Rape in the First or
Second Degree, or Burglary in the First Degree, and in the course
of or in furtherance of such crime or in immediate flight from
such crime, he or the other participant causes the death of a

person other than one of the participants.
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A person who is an accomplice in the commission of a crime
is guilty of that crime whether present at the scene or not.

A person is an accomplice in the commission of a crime if,
with knowledge that it will promote or facilitate the commission
of a crime, he either: '

(1) solicits, commands, encouragesS, Or reqguests another
person to commit the crime; or

(2) aids or agrees to aid another person in planning or
committing a crime.

T ime.o .. The word "aid" means all assistance whether given by words, =

. acts, encouragement, support, or presence. A person who is
present at the scene and ready to assist by his presence is
aiding in the commission of the crime. -However, more than mere
presence and knowledge of the ériminal activity of another must

be shown to establish that a person present is an accomplice.
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“"  INSTRUCTION NO.. __l_(e_
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A person attempts to commit Robbery in the First or Second
Degree, Rape in the First or Second Degree, or Burglary in the
First Degree, when, with intent to commit that crime, he does any

act which is a substantial step toward the commission of that

crime,

A person acts with "intent" or intentionally when acting

with the objective or purpose to accomplish a result which

constitutes a ¢rime.

b eem——— o .

.. __A rsubstantial step" is conduct which strongly indicates a
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criminal purpose and which is more than mere preparation.
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A person commits the crime of Robbery in the First Degree

when, in the commission of a robbery or in immediate flight
therefrom, he inflicts bodily injury.
A person commits the crime of Robbery in the Second Degree

when he commits robbery,

"Bodily injury" means physical pain or injury, illness, or
an impairment of physical condition. '
A person commits ®robbery"” when he unlawfully and with

intent to commit theft thereof, takes personal property from the

o
vt
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person or in the presence of another against that pé;son’s will

by the use or threatened use of immediate force, violence, or
fear of injury to that person. The force or fear must be used to
obtain or retain possession of the property or to prevent or
overcome resistance to the taking, in either of .which cases the !
degree of force is immaterial. The taking constitutes robbery
whenever it appears that, although the taking was fully completed
without the knowledge of the person from whom it was taken, such
knowledge was prevented by the use of force or fear.

Cigarettes, packaged food items, canned soda pop, canned

beer, and jewelry are all "property".

A person acts with "intent" or intentionélly when acting
with the objective or purpose to accomplish a result which

congtitutes a crime.
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"Theft" meangj

: : - S _
to wrongfully obtain the plLiperty of another,

with intent to deprive that person of such property.
"Wrongfully obtains® means to take wrongfully the property

of another.
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\ s INS TRUCT ION NC.

A person commits the crime of Rape in the First Degree when
he engages in sexual intercourse with another person by forcible
compulsion, when the perpetrator inflicts serious physical injury
or feloniously enters into the building where the victim is
situated.

A person commits the crime of Rape in the Second Degree when
hé engages in sexual intercourse with another person by forcible
compulsion or when the victim is incapable of consent by reason

of being physically helpless.
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"Sexual intercourse" means any penetration of the vagina,
however slight, by a penis or by an object, when committed on one
person by another.

"Forcible compulsion" means physical force which overcomes
resistance, or a threat, express or implied, that places a person
in fear of death or physical injury to oneself.

"Physical injury" means physical pain or injury, illness, or
an impairment of physical condition.

A person "feloniously enters a building® if that person
enters into a building with the intent to commit a crime against
a person or property therein and the person entering is not then

licensed, invited or otherwise privileged to enter that building.

"Building" includes any dwelling; "dwelling" means any

structure that is ordinarily used by a person for lodging.
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: "physically ht.pless" Means a person who-.s unconscious or
for any other reason is physically unable to Communicate

unwillingness to an act.
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A person commits the crime of Burglary in the First Degree
when, with intent to commit a crime against a person or property
therein, he enters or remains unlawfully in a dwelling, and in
entering, while in the dwelling, or in immediate flight from the
dwelling he or an accomplice in the crime assaults any person.

A person commits the crime of Burglary in the Second Degree
when, with intent to commit a crime against a person or property

therein, he enters or remains unlawfully in a building.

A person acts with "intent" or intentiocnally when acting
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wizi-the objective or purpose to aéésa;1i§h a result which
constitutes a crime.

A person "enters or remains unlawfully" in a building or
dwelling when he is not then licensed, invited, or otherwise
privileged to so enter or remain. '

"Building” includes any dwelling; "dwellingﬁ means any
structure that is ordinarily used by a person for lodging.

An "assault" is an intentional touching or striking of
another person that is harmful or offensive, regardless of
whether any physical injury is done to the person. A touching or
striking is offensive if it would offend an ordinary person who

is ‘not unduly sensitive.
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INSTRUCTION NO. é‘a

To convict defendant Cecil Davis of the alternative crime of
Felony Murder in the First Degree, each of the following elements
of the crime must be proved beyond a reasonable doubt;

(1) That on or about the 25th day of January, 1997, Yoshiko
Couch was killed;

(2) That defendant Cecil Davis was committing or attempting
to commit Robbery in the First or Second Degree, Rape in the
First or Second Degree, or Burglary in the First Degree;

(3) That defendant Cecil Davis caused the death of Yoshiko

Couch in the course of and in furtherance of such crime or in
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immediate flight from such crime;

(4) That Yoshiko Couch was not a participant in the crime;
and

{(5) That the acts occurred in the State of Washington.

If you find from the evidence that each of ﬁhese elements
has been proved beyond a reasonable doubt, then_ it will be your
duty to return a verdict of guilty.

The crimes listed in Element Number (2) are alternatives. !
You must unanimously agree that defendant Cecil Davis was
committing or attempting to commit one of those crimes, but you

need not be unanimous as to any particular one of those crimes.
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On the other hand, if, after weighing all of the evidence,
you have a reasonable doubt as to any one of these elements, then

it will be your duty to return a verdict of not guilty.
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INSTRUCTION No. & <

To convict defendant George Wilson of the charged crime of
Felony Murder in the First Degree, each of the following elements
of the crime must be proved beyond a reasonable doubt;

(1) That on or about the 25th day of January, 1997, Yoshiko
Couch was killed;

(2) That defendant George Wilson or an accomplice was
committing or attempting to commit Robbery in the First or Second
Degree, Rape in the First or Second Degree, or Burglary in the
First Degree;

(3) That defendant George Wilson or an accomplice caused
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the death of Yoshiko Couch in the course of and in furtherance of

such crime or in immediate flight from such crime;

(4} That Yoshiko Couch was not a participant in the crime; |
and

(5) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements
has been proved beyond a reasonable doubt, then it will be your
duty to return a verdict of guilty.

The crimes listed in Element Number (2) are alternatives.
You must unanimously agree that défendant George Wilson or an
accomplice was committing or attempting to commit one of those
crimes, but you need not be unanimous as to any particularnone of

those crimes.
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On the other hand, if, after weighing all of the evidence,
you have a reasonable doubt as to any one of these elements, then

it will be your duty to return a verdict of not guilty.
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D~
INSTRUCTION NO. £ &~
A separate crime is charged against each defendant. The
charges have been joined for trial. You must consider and decide
the case of each defendant separately. Your verdict as to one
defendant should not control your verdict as to the other
defendant.
All of these instructions apply to each defendant, unless a
specific instruction states that it applies only to a specific

defendant.
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INSTRUCTION NO. _£2
It is a defense to a charge of Felony Murder in the First
Degree based upon committing or attempting to commit Robbery in
the First or Second Degree, Rape .in the First or second Degree,
or Burglary in the First Degree that defendant George Wilson:
(1) Did not commit the homicidal act or in any way solicit,
request, command, importune, cause or aid the commission thereof;
and
(2) Was not armed with a deadly weapon, or any instrument,

article or substance readily capable of causing death or serious

physical_ injury; and

e e - et o i - e e e ben i e o

(3) Had no reasonable grounds to believe that any other
- participant was armed with such a weapon, instrument, article or
substance; and

(4) Had no reasonable grounds to believe that any other
participant‘intended to engage in conduét likely teo result in
death or serious physical injury.

This defense muét be established by a preponderance of the
evidence. Preponderance of the evidence means that you must be
persuaded, considering all the evidence in tﬁe case, that it is
more probably true than not true. If you find that the defendant
has established this defense, it will be your duty to return a

verdict of not guilty.
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INSTRUCTION NO. 1 7 .

If you are not satisfied beyond a reasonable doubt that
defendant Cecil Davis. is guilty of the crime of Premeditated
Murder in the First Degree, he may be found guilty of any lesser
crime, the commission of which is necessarily included in the
crime charged, if the evidence is sufficient to establish the
defendant’s guilt of such lesser crime beyond a reasonable doubt.

The crime of Premeditated Murder in the First Degree
necessarily includes the lesser crime of Murder in the Second

Degree. However, Murder in the Second Degree is not a lesser

crime. of Felony Murder in the First Degree. You should only

S e ) o — —— - - ———— s = . .
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consider the crime of Murder in the Second Degree if you have
unanimously agreed that defendant Cecil Davis is not guilty of
the felony murder alternative defined above.

When a crime has been proved against a person and there
exists a reééoﬁable doubt as to which of two degrees that person

is guilty, he shall be convicted only of the lowest degree.
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INSTRUCTION NO. &5

A person commits the crime of Murder in the Second Degree
when, with intent to cause the death of another‘Person but

without premeditation, he causes the death of such person.
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INSTRUCTION NO. der

To convict defendant Cecil Davis of the lesser degree crime
of Murder in the Second Degree, each of the following elements of
the crime must be proved beyond a reasonable doubt:

(1) That on or about the 25th day of January, 1997,
defendant Cecil Davis guffocated or asphyxiated Yoshiko Couch;

(2) That defendant Cecil Davis acted with intent to cause
the dearh of Yoshiko Céuch;

(3) That Yoshiko Couch died as a result of defendant Cecil
Davis’ acts; and

(4) That the acts occurred in State of Washington.

TSI e e il am e e amee et e mer i s cmem e am e
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If you fird from the evidence that each of these elements
has been proved beyond a reasonable doubt, then it will be your
duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence,
you have a reasonable doubt as to any oné of these elements, then

it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. 277
As jurors, you have a duty to discuss with one another the
case against each defendant and to deliberate in an effort to
reach unanimous verdicts. Each of you must decide each case for
Yourself, but only after you cgnsider the evidence impartially
with your fellow jurors. During your deliberations, you should
not hesitate to re-examine your own views and change your opinion
1f you become convinced that it is wrong. HOwever,.you should

not change your honest belief as to the weight or effect of the

Y —

_gvidence solely because of the opinions of your fellow jurors, or

(R SR,

for the mere purpcsé of returning..a.verdict.
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INSTRUCTION No. &0 ‘&

Upon retiring to the jury room for your deliberation of
these cases, your first duty is to select a presiding juror. It
is his or her dutf to see that discussion is carried on in a
sensible and orderly fashion, that the issues submitted for your
decision are fully and fairly discussed, and that every juror has
an opportunity to be heard and to participate in the
deliberations upon each question before the jury.

You will be furnished with all of the exhibits admitted in
evidence and these instructions. You will be furnished with
Verdict Form A, an Interrogatories form, a Special Verdict Form,

and Verdict Form B for defeﬁdant'Cecil Davis.‘mféu-will bé_
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furnished with Verdict Form A for defendant George Wilson. You
may consider the case againét each defendant in the order you
choose.

When you are deliberating the case agailnst defendant Cecil
Davis, you will first consider the crime of Murder in the First
Degree as charged. 1If yoﬁ unanimously agree on a verdict, you
must £ill in the blank provided 'in Verdict Form A the words "not
guilty" or the word "guilty" according to the decision you reach.
If you cannot unanimously agree on a verdict as to that charge,
do not £ill in the blank provided in Verdict Form A.

If you find defendant Cecil Davis guilty on Verdict Fsrm A,
complete the form titled “Interrogatories" by answering the two
questions either "Yes" or “"No". If you answer the first question

"Yes", you will then complete the Special Verdict Form. If you

Page 1
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KY:
answer the first question "No", doc not complete the Special

Verdict Form. In order to answer either question "Yes", you must
unanimously be satisfied beyond a reasonable doubt that "Yes" is
the correct answer to that guestion. Otherwise, you must answer
"“No" to that question. If you find defendant Cecil Davis guilty
on Verdict Form A, do not use Verdict Form B. .

If you unanimously find defendant Cecil Davis not guilty of
the crime of Murder in the First Degree, or if, after full and
careful consideration of the evidence, you unanimously find him
not guilty of Felony Murder in the First Degree and you cannot

“wiimeom...@gree.as to Premeditated Murder.in the First Degree, you will

e e ot v e e e s —t ———

then consider the lesser crime of Murder in the Second Degree:

If you unanimously agree on a verdict, you must £ill in the blank
provided in Verdict Porm'B the words “not guilty"” or tﬁe word
"guilty," according to the decision you reach. If you cannot
unanimously égree on a verdict, do not £ill in the blank provided
in Verdict Foxm B.

When you are deliberating the case against defendant George
Wilson, you will only consider the crime of Murder in the First
Degree as charged. If you unanimously agree on a verdict, you
must £ill in the blank provided in Verdict Form A the words "not
guilty”" or the word "guilty" according to the decision you reach.
If 'you cannot unanimously agree on a verdict as to that ch;rge,
do not fill in the blank provided on Verdict Form A.

Since these are criminal cases, each of you must égree for

you to return a verdict. When all of you have so agreed, fill in

Page 2
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the proper verdict form or.forms to express your decision. The
presiding juror will sign it and notify the judicial assistant,

who will conduct you.into court to declare your verdicts.
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,

)
)
Plaintiff, ) NO. 97-1-00432-4
)
vSs. )
) VERDICT FORM A
CECIL EMILE DAVIS, ) (FIRST DEGREE MURDER)
)
Defendant. )
)

We, the jury, find defendant CECIL EMILE DAVIS

(Not Guilty or Guilty) of the crime of

"t~ Murderin  the ' First-Degree- as charged— --— —- =wmwm wmmm o o D e e

PRESIDING JUROR
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,
CAUSE NO. 87-1-00432-4
Plaintiff,
vs.
INTERROGATORIES
CECIL EMILE DAVIS,
Defendant.

We, the jury, having found defendant CECIL EMILE DAVIS guilty of
—--=---~ Murder-in-the- First. Degree -as-charged,..answer-the-following. questions...

submitted by the court:

FIRST QUESTICON: Did you unanimously agree that defendant
Cecil Davis committed Premeditated Murder intthe First

Degree as defined in Instruction No. 5 ?

ANSWER:

(Yes/No)

SECOND QUESTION: Did you unanimously agree that defendant
Cecil Davis committed Felony Murder in the First Degree as

defined in Instruction No. ?

.

ANSWER:
(Yes/No)

PRESIDING JUROR
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IN THE SUPERIOR COURT OF THE STATE OF WASEINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,
CAUSE NO. 97-1-00432-4
Plaintiff,
vs. SPECIAL VERDICT
AGGRAVATING CIRCUMSTANCES
CECIL EMILE DAVIS,
Defendant.

We, the jury, having unanimously found defendant CECIL EMILE

————— -PAVIS-guilty~Gf- Prémeditated -Murder- in- the First_Degree_as_defined in._.
Instruction . answer the following question submitted by the
court:

QUESTION: Has the State proved the existence of the following
aggravating circumstance beyond a reasonable doubt?
The murder was committed in the course of, in
furtherance of, or in immediate flight from a
Robbery in the First or Second Degree, a Rape in
the First or Second Degree, or a Burglary in the
First or Second Degree.

ANSWER :
{Yeg/No)

PRESIDING JUROR
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,

)
)
Plaintiff, ) NO., 97-1-00432-4
)
vS. )
) VERDICT FORM B
CECIL EMILE DAVIS, ) {SECOND DEGREE MURDER)
)
Defendant. )
)

We, the jury, having unanimously found defendant CECIL EMILE

DAVIS not guilty of the crime of Murder in the First Degree as

“‘charged, “or having unanlmoﬁ;i?’fﬁuna Bim not~guilfy;bf'Feloﬁy'Mﬁr&er"”

in the First Degree and being unable to unanimously agree as to
Premeditated Muxder in the First Degree, find defendant CECIL EMILE

DAVIS (Not Guilty or Guilty) of the lesser

included crime of Murder in the Second Degree.

PRESIDING JUROR
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THB~ COUNTY OF PIERCE
STATE OF WASHINGTON,
Plaintiff, NO. 97-1-00433-2
vs. ‘

VERDICT FORM A
GEORGE ANTHONY WILSON,

Defendant.

We, the jury, find defendant GEORGE ANTHONY WILSON

e e (Nok Guilty or Guilty) of the crime of

Murder in the First Degree as charged.

PRESIDING JUROR
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State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SeriallD: 910CA675-F20D-AA3E-5C5D9857B274E5D8 containing 52 pages
plus this sheet, is a true and correct copy of the original that is of record in my
office and that this image of the original has been transmitted pursuant to
statutory authority under RCW 5.52.050. In Testimony whereof, | have
electronically certified and attached the Seal of said Court on this date.
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Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: nips/
www.co.pierce.wa.us/cfapps/secure/linx/courtfiling/certifieddocumentview.cfm,

enter SeriallD: 910CA675-F20D-AA3E-5C5D9857B274E5D8.

The copy associated with this number will be displayed by the Court.
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Order Dismissing Petition
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IN THE S22, s o =% ! THE STATE OF WASHINGTON
DIVISION II courm“: ‘él%gws OFFICE
WAy 15 2008 oy o,
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In re the . BY S
Personal Restraint Petition of No. 37226-6-11 § By

GEORGE WILSON, ORDER DISMISSIN PE@TI@N AR

Petitioner. 1 41- - OOL\.B% ! 2:: —

George Wilson seeks relief from personal restraint imposed following his 1998
first-degree murder conviction. In this his second personal restraint petition, Wilson
argues the trial court gave an erroneous accomplice liability instruction and thus denied
him his right to a fair trial. See State v. Cronin, 142 Wn.2d 568, 14 P.3d 752 (2000)
(incorrect accomplice liability instruction relieved State of its burden of proof and is
reversible error); and State v. Roberts, 142 Wn.2d 471, 14 P.3d 713 (2000) (WPIC 10.51
relieves State of its obligation to prove every element of the crime beyond a reasonable
doubt).

In order to overcome the one-year time limit for personal restraint petition in
RCW 10.73.090, and the bar against subsequent petitions in RCW 10.73.140, Wilson
claims that the Cronin and Roberts decisions represent a significant change in the law.

But they do not. See Personal Restraint of Domingo, 155 Wn.2d 356, 119 P.3d 816



P

. ’ 15458 5/15/2R888 agee4

Case Number: 97-1-00433-2 Date: March 7, 2011
37226-6-11/2 SeriallD: 910CA1D2-F20D-AA3E-5159584FB48ACDDE
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

(2005) (Cronin and Roberts decisions do not represent a significant change in the law
justifying an otherwise untimely petition under RCW 10.73.090-.100).!

This petition is both untimely and sﬁccessive and thus there is no relief this court
can provide. Acco'rd;ngly, it is hereby

ORDERED that this petition is dismissed under RAP 16.11(b).

DATED this.f_ = day of W/Mﬁ 2008,

V/a/ﬂmm\%cj."

Acting Chief Judge

cc: ‘/g;eorge Wilson
ierce County Clerk
County Cause No(s). 97-1-00433-2
Gerald A. Horne

"In his prior petition, No. 35685-6-11, filed October 19, 2007, petitioner asked this court to reduce his
sentence based on his good behavior while in prison. This court dismissed as there was no legal basis to
support his request.
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aforementioned court do hereby certify that the document
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plus this sheet, is a true and correct copy of the original that is of record in my
office and that this image of the original has been transmitted pursuant to
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Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: hitps://
www.co.pierce.wa.us/cfapps/secure/linx/courtfiling/certifieddocumentview.cfm,
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

In re the

Personal Restraint Petition of

GEORGE A. WILSON,

Peutioner.

DIVISION II

\CE
N COUNTY 'GiERks OFF
" SeP 190 2009 Moo
- sToN .
ERCE COUNTY wasHiClek T2 %
PlEvin STOCK pEPUTY ST
o ‘ - e
,k " - l.:“':_.
s : = NE
No. 39115-5-11 e
i : i -

ORDER DENYING MOTIONTO =
“REINSTATE” PETITION,
MOTION TO APPOINT
COUNSEL, AND MOTION FOR
PRODUCTION OF DOCUMENTS

AV-\~ 00yde - 2L

George A. Wilson has moved to “reinstate” a personal restraint petition that he

asserts this court received from the superior court as a CrR 7.8(c)(2) transfer in 2002 and

subsequently failed to act on. Although it appears that Wilson filed a CtrR 7.8 motion in

the trial court in December 2001, and that the trial court entered an order transferring that

motion to this court under CrR 7.8(¢)(2) in February 2002, we have no record of ever

having received this transfer order or the accompanying CrR 7.8 motion. In its response

to Wilson’s motion, the State confirms that although the trial court entered the February

2002 transfer order, the superior court failed to follow through and never sent the transfer

order or the CrR 7.8 motion to this court.

Although it is troubling that the trial court never completed the transfer, and

equally troubling that it took Wilson several years to follow up on this issue,' because the

' The trial court’s failure to complete the transfer is particularly troubling because Wilson’s CrR 7.8 motion
was clearly timely when Wilson filed it and it is possible that his legal argument may have had merit.
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motion Wilson secks 1o “reinstate” is not currently before this court, this court cannot
further consider Wilson’s motion to “reinstate.” If Wilson chooses to continue to pursue
this matter, he should file the appropriate motions with superior court. Should the trial
court complete the CrR 7.8 transfer, this court will then consider whether the transfer is
appropriate.

Accordingly, it is hereby

ORDERED that petitioner’s motion to reinstate petition is denied. Petitioner’s
motions for appointment of counsel and motion for production of documents are also
denied.

DATED this = hday of d/‘»((%m’

. 2009,
Ve

£
Actiflg Chfef Judge7PreEom—

ierce County Clerk

County Cause No(s). 97-1-00433-2
Stephen Trinen

Kathleen Proctor

cc: j}eorge A. Wilson
p

N
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IN THE C.OURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II couNT‘r ‘c'i,"Rus omc&l_cg ;%) = .
5 < €
‘ ouNTY, WASHIRGTIL )/ Jrd =2
p\séci 310CK Counwot 249
In re the BY o=
Personal Restraint Petition of No. 39115-5-11 [ 2 = =
c & v
GEORGE ANTHONY WILSON, ORDER REFERRING P’ETI?I‘IOCI;I'
TO PANEL, APPOINTING
Petitioner. COUNSEL, AND SETTING
BRIEFING SCHEDULE

G-\~ oouw3%-

George Anthony Wilson seeks relief from personal restraint imposed following
his 1998 jury conviction for first degree murder. In December 2001, less than one year
after his direct appeal mandated, petitioner filed a CrR 7.8 motion in the Pierce County
Superior Court in which he challenged the accomplice liability instruction given in his
case. In February 2002, the superior court attempted to transfer the CfR 7.8 motion to
this court for consideration as a personal restraint petition, but that transfer was never
received.

In 2006, petitioner filed a personal restraint petition raising issues that were not
related to the issue he raised in his 2001 motion; this court dismissed that petition. See
Order Dismissing Petition, No. 35685-6-II (filed Oct. 19, 2007; certificate of finality
issued Jan. 28, 2008). In 2007, he filed a second personal restraint petition; this time he
again argued that the trial court had given an erroneous accémplice liability instruction.
Citing In re Domingo, 155 Wn.2d 356 (2005), this court dismissed the petition as time

barred. See Order Dismissing Petition, No. 37226-6-11 (filed May 5, 2008; certificate of
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R

finality issued July 1, 2008). Petitioner did not refer to his 2001 CrR 7.8 motion in either
of thes¢ petitions.

On March 27, 2009, petitioner filed a “Motion to Reinstate” the 2001 CrR 7.8
motion. After determining that the trial court had never completed its CrR 7.8(c)(2)
transfer, we denied petitioner’s motion to reinstate. Petitioner then filed a motion for
discretionary review with our supreme court. The court granied petitioner’s motion for
discretionary review and remanded “Petitioner’s 2001 Personal Restraint Petition” back
1o us to “determine whether Mr, Wilson abandoned his petition, and to address the merits
of the petition if it is determined that he did not abandon it.” See Washington State
Supreme Court drder, No. 83584-5 (filed Feb. 9, 2010). We then obtained a proper
transfer from the superior court. After initial consideration of the abandonment issue and
the merits of petitioner’s claim under RAP 16.11(b), the Acting Chief Judge has
determined that the abandonment issue and the accomplice liability instruction‘issue are
not frivolous.

Accordingly, it is hereby ordered that this petition is referred to a panel of judges
for determination on the merits. Under RAP 16.1 l(b)_and RAP 16.15(h), this court will
appoint counsel to represent petitioner in this court’s consideration of the abandonment
and accomplice liability instruction issues at public expense, including briefing of any
issues raised by petitioner. This court also orders that under RAP 16.15(h), any -
necessary preparation of the record of prior proceedings shall be at public expense and
waives charges for reproducing briefs or motions in this cause. At public expense, this
court will provide petitioner’s appointéd counsel with copies of the briefs, together with

attached records.
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Within 20 days of appointment of counsel, petitioner must arrange to transcribe
any hearings from other proceedings necessary to resolve the above issues by filing a
statement of arrangements. See RAP 9.2, 16.7(a)(2)(1). Within the same 20 days,
petitioner must also designate any clerk’s papers or exhibits from other proceedings
necessary to resolve the petition. See RAP 9.6, 16.7(a)(2)(i). The record on review
should be filed within 30 days of when petitioner files the statement of arrangements and
the designation of clerk’s papers. Respondent also remains obligated to provide to this
court copies of any records of other proceedings relevant to answering the petition. See
RAP 16.9. The parties must comply with Title 9 RAP when providing the record
necessary to decide this petition. .

Petitioner’s opening brief is due within 45 days after the report of proceedings is
filed. Respondent is directed to file a responding brief within 30 days after service of
petitioner’s brief. Petitioner may, but is not required to, file a reply brief within 20 days
after service of respondent’s brief. After the briefs are filed, this court will determine

under RAP 16.11(c) whether to decide the petition with or without oral argument.

DATED this ZY‘A day of ﬂwn&, , 2010.
D v

MOk n,
Whief@d’ée ~

cc: George Anthony Wilson
David L. Donnan
Pierce County Clerk
County Cause No(s). 97-1-00433-2
Kathleen Proctor
Stephen D. Trinen
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State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SeriallD: 910CB942-F20F-6452-D9F54FD953F 14957 containing 3 pages plus
this sheet, is a true and correct copy of the original that is of record in my office
and that this image of the original has been transmitted pursuant to statutory
authority under RCW 5.52.050. In Testimony whereof, | have electronically
certified and attached the Seal of said Court on this date.

RN
! ts,
I

Il o
o f.ﬂ I~
Kevin Stock, Pierce County Clerk - 4 & s
- a ‘--‘.%',ss%.‘w
By /S/Chris Hutton, Deputy. . rce O
Dated: Mar 7, 2011 8:01 AM et

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: https:/
www.co.pierce.wa.us/cfapps/secure/linx/courtfiling/certifieddocumentview.cfm;

enter SeriallD: 910CB942-F20F-6452-D9F54FD953F14957.
The copy associated with this number will be displayed by the Court.
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\N COUNTY
32 8‘13974 OQ ~4.09
1 A Y U SR AR LT T e l SEP 2 4 2009 F“
Wyoming State Penitentiary AM. {INGTON
2 || P.O. Box 400 PIERCE COUNTY. WA Cle
Rawlins, WY 82301 EVIN STOCK pEsuTY
3 BY
4 IN THE SUPERIOR COURT FOR PIERCE COUNTY
5
6 §i Inre the )
Personal Restraint Petition of ) No. 97-1-00433-2
7 )
GEORGE WILSON, ) MOTION FOR REINSTATEMENT
8 ) AND TRANSFER TO THE COURT
Petitioner. ) OF APPEALS, DIVISION 11
9
10
11 The Court of Appeals, Division II, has denied the Petitioner’s Motion for Reinstatement on
12 ]| August 27, 2009, stating in its Order that the Petitioner Mr. Wilson “should file the appropriate
13 || motions with the superior court.” Order Denying Motion to “Reinstate” Petition at 2 (emphasis
14 § added). The Court of Appeals further suggested, “Should the trial court complete the CrR 7.8
15 { transfer, this court will then consider whether transfer is appropriate.” /bid.
16 Based on the above Order, Petitioner George A. Wilson pro se moves this Court to reinstate
17 ¥ the original Personal Restraint Petition executed by the Petitioner on December 23, 2001 and filed
18 || in this Court on December 26, 2001. This Court received and filed the Petition, and filed an Order
19 | Transferring Motion on February 4, 2002 However, this Order Transferring Motion was never
20 | effectuated, and the Petitioner moves this Court to complete the transfer, as noted by the Court of
21 || Appeals in the Order Denying Motion to “Reinstate’ Petition, at p. 1.
22
23 Petitioner wrote this Court on September 25, 2006, October 7, 2006, October 29, 2006, and
24 ]| November 23, 2006, requesting the current status of the filing, but did not receive any coherent
25 | response from the Clerk of this Court. For instance, on one occasion the Clerk responded with a
26 | docket listing; on another a file-stamped copy of the request for a ruling filed by the Petitioner in this
27 || Court, etc. Nothing substantive telling the Petitioner that his case had been transferred to the Court
28

'The prosecution’s date is February 2, 2002,
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of Appeals, or telling the Petitioner even the case number in the Court of Appeals.

RELEVANCE
The relevance of the receipt or non-receipt of the transferred case is that the Petitioner, being
wholly ignorant of the law,? and particularly ignorant of the import of repeated PRP filings, filed not
just one more PRP, but nvo such additional PRPs.® The second dealt with a sentence reduction, and
the third dealt with the facts set out in the original, or first, PRP. However, in its decision on the
third PRP, the Court of Appeals mistakenly noted only the one prior PRP:

In his prior petition, No. 35635-6-11, filed October 29, 2007, petitioner asked this
court to reduce his sentence based on his good behavior while in prison. This court
dismissed as there was no legal basis to support his request.

Order Dismissing Petition, No. 37226-6-11, page 2 footnote 1. The Court of Appeals entirely
neglected to mention the first petition. The relevance of the mistake is found in that same Order
Dismissing Petition, on the first page:

George Wilson seeks relief from personal restraint imposed following his
1998 first-degree murder conviction. In this his second personal restraint petition,
Wilson argues the trial court gave an erroneous accomplice liability instruction and
thus denied him his right to a fair trial. See Stare v. Cronin, 142 Wn 2d 568, 14 P.3d
752 (2000)(incorrect accomplice liability instruction relieved State of its burden of
proof and is reversible error); and State v. Roberts, 42 Wn.2d 471, 14 P.3d 713
(2000)(WPIC 10.51 relieves State of its obligation to prove every element of the
cnime beyond a reasonable doubt).

In order to overcome the one-year time limit for personal restraint petition
in RCW 10.73.090, and the bar against subsequent petitions in RCW 10.73.140,
Wilson claims that the Cronin and Roberts decisions represent a significant change
in the law. But they do not. See Personal Restraint of Domingo, 155 Wn.2d 356,
119 P.3d 816 (2005 Cronin and Roberts decisions do not represent a significant
change in the law justifying an otherwise untimely petition under RCW 10.73.090-
.100).

Order Dismissing Petition, No. 37226-6-11, page 1 (emphasis added).

*The Petitioner is not drafting this Motion for Reinstatement, but rather has the assistance of
Derrick R. Parkhurst, a prisoner at the Wyoming State Penitentiary. This is the third such assistant

the Petitioner has had, which is an argument for appointment of counsel if there ever was one.

*Counting the original as the first.
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The Court of Appeals thus presumed that it was dealing with the second petition; and quite
properly denied it for being out-of-time and a subsequent petition. The Petitioner, had he known
of his ability to file for rehearing in the Court of Appeals, a pleading he had no idea of the

existence of, would have immediately corrected this misapprehension.* He would have stated the

obvious:

Generally, a defendant may not collaterally attack a judgment and sentence
in a criminal case more than one year after his judgment and sentence becomes final.
RCW 10.73.090(1). A personal restraint petition is a coliateral attack on a judgment.
RCW 10.73.090(2). A judgment and sentence becomes final on the day that it is filed
with the clerk of the trial court, RCW 10.73.090(3)(a), or the day an appellate court
issues its mandate disposing of a timely direct appeal from the conviction. RCW
10.73.090(3)(b).

Personal Restraint Petition of Domingo, 155 Wn.2d 356, 362, 119 P.3d 816 (2005).
And, quoting from the State 's Response to Motion to Reduce or Modify Sentence filed on
March 28, 2006, the Procedural and Factual History portion of that document:

On February 6, 1998, the defendant was convicted by a jury of one count of
Murder in the First Degree (Felony Murder). He was sentenced to the Department
of Corrections on March 30, 1998. He is still serving the sentence that was imposed.

The defendant appealed his conviction. On August 4, 2000, the Division Two
Court of Appeals affirmed the defendant’s conviction in an unpublished opinion,
(Footnote: Court of Appeals Case No. 23203-1-I) The defendant’s petition for
review was denied on January 9, 2001, and the mandate issued on January 16,
2001, terminating his appeal.

_ Late in 2001 or early in 2002, the defendant filed a motion for relief from
judgment that was transferred to the Court of Appeals as a personal restraint petition.
This Court’s order entered on February 2, 2002.° The State has reviewed its records

*The Petitioner is housed in the Wyoming State Penitentiary, at Rawlins, Wyoming, on a
transfer from Washington. Wyoming prison officials however will not — and adamantly refuse to
- provide the Petitioner with any Washington rules or law. The Petitioner has included statements
from the Wyoming State Penitentiary’s Law Librarian to this effect, where his requests for law and
rules is checked as “Denied.” Petitioner also has attested to the accuracy of these documents in his

Affidavit, attached hereto.

’See footnote 2.
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and found the appellate court never ordered the State to respond to that
motion/petition.

Id. at pages 1-2 (emphasis added).
The Court of Appeals was thus in emor, and the error was easily correctable had the

petitioner has access to the rules. He did not.®

§ 24 Effect of breach of duty on rights of litigants

Those dealing with the clerk of a court concerning an action or matter then
pending have a right to expect that he or she will perform the ministerial duties
connected with his or her office, and his or her neglect or failure to do so will not
prejudice their nights.

§ 25 Filing of papers

It is the official duty of the clerk of a court to file all the papers in a cause
presented by the parties . . .

court to file papers presented to him or her is purely ministerial and he or she may not
refuse to perform such a duty except upon the order of the court; a court clerk has no
discretion in the matter of filing papers recognized by law as properly belonging in
the record of causes.

[‘ Unless otherwise specifically authorized by statute, the duty of the clerk of

If a court clerk makes a mistake in recording a document, the court may
amend the record. Similarly, it is the province of the court alone to correct clerical
errors made by the clerk.

§ Negligence or misconduct

The principle that a public officer should be held to a faithful performance of
his or her official duties and made to answer in damages to all persons who are
injured through his or her malfeasance, omission, or neglect applies to the
negligence, carelessness, or misconduct of a clerk of a court. As a public ministerial
officer, a court clerk is answerable for any act of negligence or misconduct in office
resulting in an injury to the complaining party.

Am.Jur.2d (2000), Clerks of Court, pp. 159 - 166.
The original PRP was thus timely, and of course was not a subsequent or successive petition.

If the Petitioner had access to the Washington Rules of Appellate Procedure’ and statutes, he would

*See footnote 4 above.
"Petitioner presumes that those Rules would provide for a Petition for Rehearing, but does

-4-
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have argued this.® The Petitioner takes the position that all filings of Personal Restraint Petitions
after the original PRP were void ab initio, and had no legal force or effect. This is the only way to
correct the errors of (1) failure of the transfer mechanism to the Court of Appeals of the PRP, in a
(2) statutory scheme which penalizes both (a) late and (b) successive PRPs. To interpret the original

PRP otherwise would run afoul of the Due Process clauses of the Fifth and Fourteenth Amendments.

THE ARGUMENT IN THE ORIGINAL PERSONAL RESTRAINT PETITION
The argument in the original PRP, the first PRP, was as follows (between the asterisks):’
*RR
A. PROCEDURAL HISTORY

Defendant was charged via information, in Pierce County superior Court with
the crime of murder in the First Degree, in Pierce County Cause Number 97-1-00433-
2.

On February 16, 1998 the defendant was found guilty by jury trial and on
March 30, 1998 defendant was sentenced to a term of confinement of 304 months.

B. STANDARD OF REVIEW

Pro-se pleadings are to be construed liberally and held to a less stringent
standard than formal pleadings drafted by lawyers. If the court can reasonably read
the pleadings to state a valid claim on which the litigant could prevail, the court shold
do so despite the failure to cite proper authority, confusion of legal theories, poor
sntax and sentence construction, or the litigants unfamiliarity with the pleading
requirements. See United States vs. MacDougall, 454 U S. 364, 102 S. Ct 700, 70
L.Ed.%d 551 (1982), Haines vs. Kerner, 404 U.S. 519,92 S. Ct. 594, 30 L.Ed.2d 652
(1972).

Courts in the state of Washington have strong policy of deciding cases on the
merits, not on potential defects in the pleadings. See State vs. Olsen, 126 Wn.2d 314,
318, 893 P.2d 629 (1995)(providing that the Supreme Court would rule on an issue
which the county prosecutor had failed to find error, because of the policy of reaching
the merits of an issue).

C. WHY RELIEF SHOULD BE GRANTED

not know, until he receives a copy of the Rules themselves.
¥See footnote 6 above.
’Mistakes in grammar and syntax remain, to the best of the typist’s ability.

-5-
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The present CrR 7.8 Motion for Relief from judgment is properly before this Court and
should be granted because the interest of justice so requires. See In Re Taylor, 105 Wn.2d 802, 809,
792 P.2d 506 (1990), Sanders Vs. United States, 373 U.S. 1, 16,83 S.Ct 1068, 1077, 10 L.Ed.2d 148
(1963).

The recent Washington State Supreme Court cases of State vs. Roberts, 142
Wn.2d 471 (2000) and State v. Bui, 142 Wn.2d 568 (2000), declared that the
accomplice liability jury instructions employed in those cases relieved the state of
their burden of proving every element of the crime charged, and were thus
unconstitutional.

Defendants jury instructions No. 15 is word for word exactly as the
accomplice liability instructions declared unconstitutional in the case of State vs.
Cronin, supra, (at page 572), in that it fails to specify “TO WHICH CRIME” was
defendant being an accomplice to, “TO WHICH CRIME” did defendant had
knowledge of, and “TO WHICH CRIME" did defendant promote or facilitate the
commission of.

The Washington State Supreme Court held in Cronin that “the plain language
of the complicity statute does not support the states’ argument that accomplice
liability attaches so long as the defendant knows that he or she is aiding in the
commission of a crime.” That “the statutory language requires that the putative
accomplice must have acted with knowledge that his or her conduct would promote
or facilitate the crime for which he or she is eventually charged.” That “the
legislature intended the culpability of an accomplice to extend beyond the crimes of
which the accomplice actually has knowledge(.).” That imposing criminal liability
on an alleged accomplice can be done “only so long as that individual has general
knowledge of ‘the crime for which he or she was eventually charged.” Cronin at 142
Wn.2d 578-79, citing State vs. Roberts, supra.

THERE FOLLOWS AN ARGUMENT THAT
Roberts, Cronin and Bui CONSTITUTE A CHANGE
IN THE LAW, WHICH IS NOT BROUGHT
HEREIN.

D. ARGUMENT

Jury instruction No. 15 Relieved The State
Of Its’ Burden of Proving all Essential

Elements of the Charged Cnme

The state was required to prove every essential element of the crime beyond
a reasonable doube for a conviction to be upheld. See In Re Winship 397 U.S. 358,
364,908S. Ct. 1068, 25 L.ED.2d 368 (1970). A criminal defendant is constitutionally
entitled to a jury verdict that he is guilty of the crime and absent such a verdict the
conviction must be reversed. No matter how inescapable the finding to support that
verdict might be. A jury verdict that he is guilty of the crime means of course, a
verdict that he is guilty of each necessary element of the crime. California v Roy,
117 S.Ct. 339 (9th Cir. 1996). The fifth and sixth amendments require criminal
convictions to rest upon a jury determination that the defendant is guilty of every
element of the crime with which he is charged. United States v. Gaudin 515 U S.
506, 132 L.Ed.2d 447, 115 S.Ct. 3210 (9th Cir. 1995) State vs. Acosta 101 Wn.2d
612, 615, 683 P.2d 1069 (1984) State vs. McCullum 98 Wn.2d 484, 493-94, 656
P.2d 1064 (1983), State vs. Green, 94 Wn.2d 216, 224, 616 P.2d 628 (1980). A
conviction cannot stand if the jury instructions relieved the state of its’ burden to

-6-
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prove every essential element of the crime charged. See State vs. Jackson 137 Wn.2d
712, 727, 976 P.2d 1229 (1999).

It is reversible error to instruct the jury in a manner that would relieve the
state of its’ burden of proving every essential element of the crime charged. See
State vs. Burd, 125 Wn.2d 707, 713-14, 887 P.2d 396 (1995).

Because accomplice liability requires assistance or agreement to assist in THE
CRIME CHARGED, Instruction 15 relieved the state of its’ burden of proving the
elements of the crime.

A person is legally accountable for the conduct of another person when he or
she is an accomplice in the commussion of a crime. RCW 9A.08.020(c). A person
is an accomplice when he or she:

a. with knowledge that it will promote or
facilitate the commission of the crime, he (or
she)

ii aids or agrees to aid such other person in
planning or committing it;

RCW 9A.08.020(3)(a)(i1)). The use of “the” in the statute refers back to the crime
charged, i.e., the crime to which a person is an accomplice if he aids or agrees to aid
another in planning or committing it. Thus, RCW 9A 08.020 indicates accomplice
liability must be read against the cnime charge.

Contrary to this law, the trial court’s instruction 15 provides:

A person who is an accomplice in the commission of
a crime is guilty of that crime whether present at the
scene or not.

A person is an accomplice in the commission of a
crime if, with knowledge that it will promote or
facilitate the commission of a crime, he or she either;

m solicits, commands, encourages, or requests
another person to commit the crime, or

(2) aids or agrees to aild another person in
planning or committing a crime.

The word “aid” means all assistance whether given by words, acts,
encouragement, support, or presence. A person who is present at the scene and ready
to assist by his or her presence is aiding in the commission of the crime. However,
more than mere presence and knowledge of the criminal activity of another must be
shown to establish that a person present is an accomplice.

Please see exhibit A."

'This exhibit A has been reduced to just the instruction no. 15 complained of; for the sake

-7-
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By using “a” instead of “the crime charged”, the instruction overlooks the
required link between the crime the accomplice aids or agrees to aid and the crime
to which he is alleged to be an accomplice.

By requiring only that the accused aid or agree to aid in the commission of
“a crime”, defendant’s Court Jury Instruction No. 15 marks a significant departure
from the plain language of the accomplice liability statute. By referring to “it”, not
some unmamed crime whichmay or may not include the charged one. The statutory
language requires that theputative accomplice must have acted with knowledge that
his or her conduct would promote or facilitate the crime for which he or she is
eventually charged. See State vs. Cronin supra at 579.

The Washington State Supreme Court went on to rule in Cronin that their
prior decision in State vs. Roberts, supra directed that “the fact that a purported
accomplice knows that the intends to commit “a crime” does not necessarily mean
that accomplice hability attaches for any and all offenses ultimately committed by the
principle.” See State vs. Cronin, supra, at 579, citing State vs. Roberts supra.

Even the DISSENT in Roberts, written by Justice Irelant agreed that
accomplice liability instruction should have stated: “THE CRIME CHARGED”
rather than ‘a cime’” (emphasis added).

The trial court’s erroneous jury instruction relieved the state of its’ burden of
proving that the defendant aided or agreed to aid in the commission of THE CRIME
CHARGED. Accordingly, defendant was denied Due Process of the law and his
conviction must be reversed. ,

The instructional error_relieved the State of its’ burden of proving the
elements of the crime, requiring reversal.

In State vs. Jackson, the Washington State Supreme Court reaffirmed the rule
that where jury instructions relieve the State of proving all the essential elements, the
error is nos susceptible to harmless error analysis, but instead requires reversal. See
State v.Jackson, 137 Wn.2d 712, 726-27, 976 P.2d 1229 (1999). There, the Coun
found an erroneous accomplice instruction relieved theState of its’ burden of proving
all essential elements of the crime. Id. Therefore, the Court refused to examine the
record to determine if the error prejudiced the defendant. Thus, this court must
follow Jackson and find that because instruction No. 15 relieved the State of its’
tt;urden of(;groving the elements of accomplice liability, defendants’ conviction must

e reversed.

E. CONCLUSION

Because defendant’s constitutional rights were violated, said rights being his
Sth, 6th and 14th amendments rights, (U.S. Constutition) defendant respectfully asks
this Court to order a retrial in defendant’s case.

Respectfully submitted this 23 day of December, 2001.

&%

of brevity. 1fthis Court requires the other pages of the exhibit, please say so.
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While this author believes the arguments above were needlessly complex, they are sufficient
to state a case. This Court should (1) grant the in forma pauperis application, (2) declare that the
case filed on December 26, 2001 is reinstated to active status, (3) grant the Motion for Production
of Documents in its entirety, and (4) order that counsel be appointed to represent the Petitioner, and
finally (5) transfer to the Court of Appeals, Division 11. To do less would create a mockery of the

Due Process clauses of the Fifth and Fourteenth Amendments and Washington jurisprudence.

DECLARATION
1 swear that the foregoing facts are true and correct, under penalty of perjury under the laws

of the States of Washington and Wyoming.

DATED this / /7 _ day of & 272 (7 te. , 2009.
rgeA€ Wilson, pro se
e AT T ROnTe EXECUTED BEFORE ME:
& county of (RASEY C“ ((‘L)LV
& CARBON 4 b
Commimunagy  NowyRbie

NARA

My commission expires:

WA 4
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George A. Wilson, pro se
Wyoming State Penitentiary
P.O. Box 400

Rawhns, WY 82301

IN THE SUPERIOR COURT FOR PIERCE COUNTY

In re the

Personal Restraint Petition of No. 97-1-00433-2
GEORGE WILSON,
MOTION FOR LEAVE TO PROCEED

IN FORMA PAUPERIS

Petitioner.

COMES the Petitioner, George A. Wilson pro se, and moves this Court to permit the
Petitioner to proceed in this matter in forma pauperis.

In support of his Motion, Petitioner states as follows:

1. My name is George Anthony Wilson, and T am the Petitioner herein.

2. I have no money to pay the fees and costs of this proceeding, or give security
therefore.

3. I believe T am entitled to relief, as the other filings in this action make clear.

WHEREFORE, Petitioner moves this Court to grant the Motion.'

'If any further statements are required by this Court, please make a statement to this effect.

-10-
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DECLARATION
I swear that the foregoing facts are true and correct, under penalty of perjury under the laws

of the States of Washington and Wyoming.

DATED this /7 day of o $ozzae  , 2009.

;g “Wilson, pro se

EXECUTED BEFORE ME:

EN SV

Notary Public ™

YTV ROTARY PUBLIC §

NNRRLP
;C. EATUN
»

My commission expires:

R

STATE OF

COUNTY OF VYOMING

CARBON

AAAAAAAA

vvvvvvvv

AN/ APV
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George A. Wilson, pro se
Wyoming State Penitentiary
P.O. Box 400

Rawlins, WY 82301

IN THE SUPERIOR COURT FOR PIERCE COUNTY

In re the
Personal Restraint Petition of No. 97-1-00433-2

GEORGE WILSON,
MOTION FOR APPOINTMENT

OF COUNSEL

Nt Nt vt et et oo’

Petitioner.

COMES the Petitioner, George A. Wilson pro se, and moves this Court to appoint counsel
to represent the Petitioner. This Motion is based upon the following facts.?

1. My name is George Anthony Wilson, and I am the Petitioner herein.

2, I have no knowledge or training in law or legal procedure.

3. The many mistakes in the Washington Court of Appeals and this Court show
resoundingly the necessity for appointment of counsel in this case. Had I had counsel appointed in
this case at the time of the initial filing in 2001, t would have prevailed already. 1f | had counsel who
was aware of the successive petitions bar, | would not have filed the two successive — and therefore
ineftective — PRPs.

4. This Motion for Reinstatement and attendant documents is composed and drafted with
the assistance of Derrick R. Parkhurst, another prisoner at the Wyoming State Penitentiary. 1 have
had two prior assistants, one of whom prepared the third PRP for filing, unknowing the futility of
such filing.

5. To deny this Motion is to deny the Petitioner Due Process of Law under the Fifth and

Fourteenth Amendments.

*Petitioner does not know the specific rule which supports his request, but assumes there is
one. If, after obtaining the documents Petitioner requests, the Court prefers a re-filing of this Motion

for Reinstatement, then please say so.

-12-
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WHEREFORE, Petitioner moves this Court to grant the Motion."

DATED this /7 day of s pBor , 2009.

2 /_/
A. Wilson, pro se

"If any further statements are required by this Court, please make a statement to this effect.

13-




Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 910CAA2E-F20D-AA3E-5E3EBC795A4ED3CO
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SeriallD: 910CAA2E-F20D-AA3E-SE3EBC795A4ED3CO0 containing 13 pages
plus this sheet, is a true and correct copy of the original that is of record in my
office and that this image of the original has been transmitted pursuant to
statutory authority under RCW 5.52.050. In Testimony whereof, | have
electronically certified and attached the Seal of said Court on this date.

S

Kevin Stock, Pierce County Clerk

- Qo "4SHING‘\~“:
By /S/Chris Hutton, Deputy. %RC C
Dated: Mar 7, 2011 8:01 AM "un-v"'l

‘,.urn,,

SEAL o,b .

Vel ity
1! teg,

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: nttps:/
www.co.pierce.wa.us/cfapps/secure/linx/courtfiling/certifieddocumentview.cfm,

enter SeriallD: 910CAA2E-F20D-AA3E-S5E3EBC795A4ED3CO.

The copy associated with this number will be displayed by the Court.
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4 IN THE SUPERIOR COURT FOR PIERCE COUNTY

S

6 || Inre the )

Persona! Restraint Petition of ) No. 97-1-00433-2
! GEORGE WILSON, ;
8 ) AFFIDAVIT IN SUPPORT OF
Petitioner. ) MOTION FOR REINSTATEMENT

9

10 COMES the Petitioner, George A. Wilson pro se, and submits his Affidavit in Support of his
11 {| Motion for Reinstatement.

12 1. My name is George Anthony Wilson, and 1 am the Petitioner herein.

i3 2. My filings in this Court have included three (3) Personal Restraint Pelitions,
14 || described as follows:

15 (a) the first, which this Affidavit is in support of, was numbered 97-1-00433-2 in
16 the Superior Court for Pierce County;

17 (b) a second PRP, where I argued my reduction of sentence, case number 35685-
18 6-11 filed March 28, 2006;* and

19 (c) a third PRP, case number 37226-6-11 filed February 27, 2007, where | argued
20 " the facts involved in the instant case.
21 3. Since December 10, 2002 1 have been housed in the Wyoming State Penitentiary at
22 || Rawlins, Wyoming on transfer from Washington.
23 q. In Wyoming 1 have not had Washington laws or rules of court available to me because
24 || the Wyoming State Penitentiary’s Law Libranian, an untrained guard named N. York, refuses to
25 || provide them. Witness the two order forms attached, where she checked “Denied” and claims below
26
27 3This was mistakenly noted as filed on October 19, 2007, in a footnote in this Court’s Order
28 [f Dismissing Petition dated May 5, 2008.

-16 -




[V, TN "N VS B S

O e N

10
11
12
13
14

16
17
18
19
20
21
22
23
24
25
26
27
28

|4682 9/25,2689 Bh1488

Case Number: 97-1-00433-2 Date: March 7, 2011
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that they are unavailable.

5. T am not trained in law and legal procedure at all, and am completely ignorant of my
rights and duties under the law.

6. It is thus mandatory that | be appointed counsel to represent me. Without appointed
counsel, 1 will be left to the best efforts of people such as Mr. Parkhurst. While Mr. Parkhurst’s
efforts are very good, he is not an attorney and most particularly does not have Washington law or

rules of court available to him.

7. All documents attached are true and correct documents, as they were received by me.

WHEREFORE, Petitioner moves the Court to grant his Motion.
DATED this/ 7 day of Sermw Jerz , 2009.

ge A. Wilson, pro se
EXECUTED BEFORE ME:

(o

Notary Pubhic

g _NOTARY PUBLIC
COUNTY OF (¢ P sTATE OF M ol e
BON "l""* WYOMING y COMImSSIOn expires.
Qe

MY 5
COLMISSIDN EXVIRES JUN. 29, 2011

b "I~/
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CERTIFICATE OF SERVICE

I certify that 1 mailed a true and correct copy of the foregoing Motion for Reinstatement and

Transfer to the Court of Appeals, Division 11, firsi-class mail prepaid, to Stephen Trinen, Office of

Prosecuting Attoney, 930 Tacoma Avenue South, Room 946, Tacoma, WA 98402-2171, on this

/7 day of ger7z07 deow 2009.

- él’ 1;;‘

- 18-

ge A. Wilson, pro se
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WYOMING St YOC Form #3360 Page 1 of |
DEPARTMENT OF : : -
CEORRECTIONS Law Library Service Request - | Last Revised: 03/26/07

REQUEST FOR LAW LIBRARY MATERIAL

Inmate Name: /5, onripes o7 e o SO WDOCH#: 2/.,47
Facility: S5 el ~ Housing Unit: __af 2 - 274

Specific Item(s) Requested: g
Dule A= E o WDQC Use Onfy—~

P LA AR Ay A

I ﬂmmrr/z;« (Yash D.Coinn 2 7.2 [ Kpproved De"'ﬂ;} E'Re‘“med
2. pf’f?ﬂh?//}ﬂ#;,a:ﬂ//‘)ﬂf//a a/d»n-nu(n //9:0’5”/.9{3’,%)‘&‘1 DDemed uDl&!umed

ST

E(\pproved [] Denied {:] Returned '
4. /y/dnfé 724 0 S//h /72\'10’ 1. /c/ . Ap)r(ﬁed [ Denied : D R ct }“tedi :
5\ Am Flov Zd /r Jonn (A2 / Lﬂ/// /Z e ) Approved  [] Denied D Re'“med,

Coan of Taw library material is under the following express conditions:

»  This material remains the property of the Wyoming Depanment of Corrections. Material must remain in
your personal possession at all times until it is returned to the legal law library,  You are not allowed to
give or loan this material to another inmate.

*  You may request up to five (5) items per request, with no more than two (2} requests per inmate per week.
You may only possess a total of ten (10) authorized sets of copies. You may not have any outstanding
malcnials for this request to be honored. ltems must be returned in the envelope it was provided to you in.
All loan materials are to be returned on or before the due date.

Failure to rerurn this matenal may result in further requests heing denied and/or in your being charged a
replacement cost of the material at the cost of twenty (20) cents per page.

Inmaic Signature: (required) o2 Date: .3 €24
=

Requested items marked #Approved” by WDOC have been approved and must be returned by the date

indicated below. Requested items marked “Denied” have been denicd for the following reason(s):

Your request was not properly compleied- you must sign signature block.

Request is 100 voluminous. You have reached the weekly maximum amount of loan items.
The information provided on request is not specific enough 10 identify your need.

You are allowed to submit only two requests per week.

The law library does not have all or part of the matenials you requested.

You have outsianding loan items that were due on:

an

Other (specify):

Materials are to be returned no later than: ! J\ [ ) () (/] J
WDOC Staff Signature: (\ /\ X//“/(_/k Date: .2" /[) ‘067

| Date of request: | /\.J—»/ ’-/ ‘-/} ] Date request proccxsed and returncd to inmate: | "%~ 1/ 7/ (-74|
~ & -

}, the above identified inmate, hereby acknowledge reccipt of the approved items.

— ’

Inmate Signaturc: (required) -~ . -, 1 - Datc: -~

WYOMING DEPARTMENT OF CORRECTIONS * 700 West 2 1™ Street » Cheyenne, Wyoming 82002
TELEPHONE (307) 777-7208 « FaX (307) 777-7479 » WERSITE http://doc.stale wy.us/corrections.asp

o M,,w...w : Pt o v e AN
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Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 910CB6F0-F20F-6452-D05121814E692051

WYOMING DRy e R A G SRR H 306 e Page 1 of 1

RTMENT OF - - -
DEPARTM Law Library Service Request Last Revised: 03/26/07
CORRECTIONS

REQUEST FOR LAW LIBRARY MATERIAL

Inmate Name:/,//&ﬁ/ WDOC #: 2/ & &7
Facility: 47 S Housing Unit: Ao 2 2Ry

Specific Item(s) Requestcd:y )

/4/14 dJr /c/ Gr/f?z—— \//) 9()

Dovised CGule (os bins fov. 10273, 021 Approved:
( 4/?ﬁh/Z(‘ [Be Cricins Thete 7.8 "0 Approved

D Approved
] Approved

LA&LJJN'—‘

Loan of law library material is under the following express conditions:

*  This material remains the property of the Wyoming Department of Corrections. Material must remain in
your personal possession at all times unfil it is returned to the legal law library. You are not allowed to
give or loan this material to anothey inmate.

*  You may request up to five (5) items per request, with no more than two (2) requests per inmate per week.
You may only possess a total of ten (10) authorized sets of copies. You may not have any outstanding
materials for this request 10 be honored. Items must be retumned in the envelope it was provided to you in.
All loan materials are to be returned on or before the due date.

*  Failure to return this material may result in further requests being denied and/or in your being charged a
replacement cost of the material at the cost of twenty (20) cents per page.

Inmate Signature: (required) /// Date:;/?'— /;;6 7
)

Requested items marked “Approved” by WDOC have been approved and must be rctumed by the date

indicated below. Requested items marked “Denied” have been denied for the following reason(s):

iy

Your request was not properly completed- you must sign signature block.

Request is too voluminous. You have reached the weekly maximum amount of loan items.
_____ The information provided on request is not specific enough to identify your need.
+__ Youare allowed to submit only two requests per week.
X The law library does not have all or part of the materials you requested.

You have outstanding loan items that were due on:

Other (specify):

S —y -~ N
Materials are to be returned no later than: I (’S - f\/ / ’>‘ O ~ ’

WDOC Staff Signature: /{ ;\/\J "/ Date: % (7./[

Pt

[ Date of request: }"\ /{f‘ = “’? | Date rgluest  processed and returned to inmate:” [/‘r‘ { / 74 77 - |
D

1, the above identified inmate, hereby acknowledge receipt of the approved items.

Inmatc Signature: (required) ,;:47‘/, " ' Date:
J i

WYOMING DEPARTMENT OF CORRECTIONS « 700 West 21* Street « Cheyenne, Wyoming 82002
TELEPHONE (307) 777-7208 » Fax (307) 777-7479 » WEBSITE http://doc.state.wy.us/corrections.asp



Case Number: 97-1-00433-2 Date: March 7, 2011
SeriallD: 910CB6F0-F20F-6452-D05121814E692051
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SeriallD: 910CB6F0-F20F-6452-D05121814E692051 containing 5 pages plus
this sheet, is a true and correct copy of the original that is of record in my office
and that this image of the original has been transmitted pursuant to statutory
authority under RCW 5.52.050. In Testimony whereof, | have electronically
certified and attached the Seal of said Court on this date.

‘lpilfil,l

\\ 4 %E‘ ‘§ ".‘{lP(ﬁ'?/ ',l”
: a‘l =
Tl X0 -
Kevin Stock, Pierce County Clerk B "5
’ - 46\HING-‘0 >
By /S/Chris Hutton, Deputy. %RC C

Dated: Mar 7, 2011 8:01 AM Ttegpgant!

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: https./

www.co.pierce.wa.us/cfapps/secure/linx/courtfiling/certifieddocumentview.cfm:

enter SeriallD: 910CB6F0-F20F-6452-D05121814E692051.
The copy associated with this number will be displayed by the Court.
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State of Washington, County of Pierce ss: I, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SeriallD: 910CB22D-F20D-AA3E-5407C9FFC7847590 containing 1 pages
plus this sheet, is a true and correct copy of the original that is of record in my
office and that this image of the original has been transmitted pursuant to
statutory authority under RCW 5.52.050. In Testimony whereof, | have
electronically certified and attached the Seal of said Court on this date.

s S

Kevin Stock, Pierce County Clerk

,|4lfil,-f

‘eéa.sslj’:fiﬁbzy

7,

‘ SEAL op
Y o
1an0?u

3 qo "fiﬁllnga}?"
By /S/Chris Hutton, Deputy. IJJ"/O@?CE C
Dated: Mar 7, 2011 8:01 AM i '

Tteyppart?

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: htps:/
www.co.pierce.wa.us/cfapps/secure/linx/courtfiling/certifieddocumentview.cfm,

enter SeriallD: 910CB22D-F20D-AA3E-5407C9FFC7847590.

The copy associated with this number will be displayed by the Court.




