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I. INTRODUCTION 

Puget Sound Medical Supply (Puget Sound) administratively 

appealed a Department of Social and Health Services determination that it 

had erroneously billed and received nearly $2 million in Medicaid 

reimbursements. After a five-day hearing, the Administrative Law Judge 

(ALJ) agreed that the Department's assessed overpayment was 

substantially correct. 

Puget Sound then sought review from the Department's Board of 

Appeals, but its petition for review was untimely. When asked for 

justification, Puget Sound said the failure was due to the holidays and 

personnel changes in its attorney's office, resulting in a failure to calendar 

the appeal deadline, and it asked the Board to find these factors justified 

the late appeal. Exercising its discretionary authority, the Board of 

Appeals rejected Puget Sound's request and further denied a subsequent 

motion for reconsideration. The Board concluded that, under either a 

"good reason" or "good cause" standard, the late filed appeal was not 

justified. 

Puget Sound then sought judicial review of the Board's ruling 

refusing further review. The superior court, acting in its appellate 

capacity, reviewed the decision under the Administrative Procedure Act, 

and affirmed. 



Puget Sound appeals, essentially arguing that the Board of Appeals 

abused its discretion (1) in distinguishing between good reason and good 

cause and in then refusing to apply a "good cause" standard or (2) in 

applying DSHS agency rules defining "good cause" rather than applying 

the statutory definition of good cause that governs appeals from fair 

hearings in Employment Security Department cases. As shown below, the 

Board acted within its sound discretion to reject the untimely petition for 

administrative review, and the order of the Board should be affirmed. 

II. COUNTERSTATEMENT OF THE ISSUE 

Did the Board of Appeals abuse its discretion in applying the 

definition of "good cause" set forth in Department of Social and Health 

Services rules and refusing to hear an untimely petition for administrative 

review of an initial order, where the appellant was clearly informed of the 

deadline and argued that administrative mistakes should be considered 

good cause for accepting the untimely petition? 

III. COUNTERSTATEMENT OF THE CASE 

Puget Sound Medical Supply sells durable medical equipment and 

medical supplies. If the product is sold to a Medicaid-eligible client, 

Puget Sound bills the Department of Social and Health Services for the 

product and the Department pays for the product directly to Puget 
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Sound. The Department conducts periodic audits of Medicaid payments 

made to Puget Sound and other Medicaid providers. 

After an audit ofa sample ofPuget Sound's Medicaid billings and 

supporting documentation, the Department found overpayments and, 

based on extrapolation, assessed Puget Sound an overpayment of more 

than $1.8 million.! Administrative Record (AR) at 55. After five days 

of testimony, and after reviewing more than 750 exhibits, the ALJ 

modified the Department's decision and upheld the overpayment. AR at 

54-75. 

The ALJ's initial order, which was mailed December 24, 2007, 

AR at 54, explained Puget Sound's right to appeal and the procedure for 

doing so: 

NOTICE TO PARTIES: THIS ORDER BECOMES 
FINAL ON THE DATE OF MAILING UNLESS WITHIN 
21 DAYS OF MAILING OF THIS ORDER A PETITION 
FOR REVIEW IS RECEIVED BY THE DSHS BOARD OF 
APPEALS, PO BOX 45803, OLYMPIA, W A 98504-5803. 
A PETITION FORM AND INSTRUCTIONS ARE 
ENCLOSED. 

AR at 73. 

The enclosed petition form stated, "Deadline: Received on or 

before 21 days from mail date of Initial Decision" in large, bold print. 

AR at 74. The enclosed instructions stated: 

I Extrapolation is a standard and well-known statistical technique used to 
generalize data from a sample to a known universe. AR at 67. 
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DEADLINE for Appeal: The Board of Appeals must 
receive your appeal within twenty-one (21) calendar days 
from the date stamped on the enclosed hearing decision. If 
you miss the deadline, you may lose all right to appeal the 
decision. 

AR at 75 (emphasis in original). 

Puget Sound's appeal request was received by the Board of 

Appeals on January 15, 2008, one day after the 21-day deadline. AR at 

51. Puget Sound did not file a statement claiming good cause for the late 

filing until January 29, 2008, 15 days after the deadline. AR at 42-49. 

The Board of Appeals entered an order denying review, finding Puget 

Sound failed to provide a good reason for its late filing of the Petition for 

Review of the Initial Decision. AR at 19-32 (attached as Appendix A-I 

through A-14). The Board of Appeals also denied a subsequent motion 

for reconsideration because Puget Sound did not have a good reason for 

late filing, and the reasons given did not satisfy the good cause standard 

under Department rule. AR at 1-7 (attached as Appendix A-15 through A-

22). 

Puget Sound argued that the late filing should be excused because 

administrative office issues resulted in the failure to calendar the appeal 

deadline. To support its argument, Puget Sound argued that the Board 

should apply the statute and case law governing administrative appeals in 

employment security cases to determine whether good cause for the late 
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appeal existed in this case. The Board of Appeals explicitly rejected this 

position and applied DSHS rules instead of those of a different state 

agency. See AR at 1-7,29-30. 

Puget Sound sought judicial review of the Order Denying Review 

and Decision on Reconsideration in superior court. Puget Sound argued 

that the Board's refusal to accept review was an error of law and was 

arbitrary and capricious? The superior court affinned the Board of 

Appeals, holding that Puget Sound did not meet any of the criteria under 

the Administrative Procedure Act to overturn the agency decision denying 

review. CP at 59-61. 

Puget Sound now appeals to this Court. The sole claim of error 

raised by Puget Sound is that the Board of Appeals erred in denying Puget 

Sound's request to file its appeal after the deadline for filing had passed.3 

IV. ARGUMENT 

A. Standard of Review 

The court applies the Administrative Procedure Act standards 

directly to the record before the agency. Tapper v. Empl. Sec. Dep't, 122 

2 Puget Sound has abandoned the claim that the agency action was arbitrary and 
capricious on appeal. 

3 In a separate case brought after the AU decision became fmal, Puget Sound 
asked for judicial review of the initial substantive AU decision. That judicial review was 
dismissed for failure to exhaust administrative remedies. Puget Sound Med. Supply v. 
Dep't of Soc. & Health Servs., No. 08-2-00311-3 (Thurston Cy. Super. Ct., order to 
dismiss entered on Sept. 4, 2009). In any event, Puget Sound's opening brief raised only 
its claims from below, that the Board erred by not considering its late petition for 
administrative review. 

5 



Wn.2d 397, 402, 858 P.2d 494 (1993). A reviewing court may reverse an 

agency order if the order was based on an error of law. See 

RCW 34.05.570(3)(d). However, the burden of demonstrating the 

invalidity of the agency action is on the party asserting the invalidity. 

RCW 34.05.570(1)(a). The court should only grant relief if "it determines 

that a person seeking judicial relief has been substantially prejudiced by 

the action complained of." RCW 34.05.570(1)(d). 

Under Department of Social and Health Services rules, the Board 

of Appeals has discretion to accept a late appeal if the appellant 

demonstrates a good reason for the failure to timely appeal. WAC 388-

02-0580(3). A judicial entity abuses its discretion "if its ruling is 

manifestly unreasonable, or is exercised on untenable grounds, or for 

untenable reasons." State v. Rohrich, 149 Wn.2d 647, 654, 71 P.3d 638 

(2003). 

A court's decision is manifestly unreasonable if it is outside 
the range of acceptable choices, given the facts and the 
applicable legal standard . . . or the facts do not meet the 
requirements of the correct standard. 

In re Marriage o/Littlefield, 133 Wn.2d 39, 47, 940 P.2d 1362 (1997). 

Puget Sound's argument is that the Board of Appeals abused its 

discretion by applying the wrong legal standard. The argument is without 

merit. 
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B. The Board Of Appeals Correctly Relied On The Def'mition Of 
Good Cause Specific To The Department's Administrative 
Hearings Process 

Puget Sound argues the Board of Appeals erred in distinguishing 

between "good reason" and "good cause," and in failing to apply a good 

cause standard. Br. of Appellant at 9-13. Although the Board's order 

makes a distinction between good reason and good cause - based on the 

language of the Department's rules - the Board ultimately determined 

that Puget Sound did not meet the Department's good cause standard. 

Thus, the distinction argued by Puget Sound does not show error by the 

Board.4 

The Board of Appeals recognized that the Department has a 

definition of "good cause" in rule, specific to the administrative hearings 

process. AR at 5-7. WAC 388-02-0020(1) states: 

Good cause is a substantial reason or legal justification 
for failing to appear, to act, or respond to an action. To 
show good cause, the ALl must find that a party had a 
good reason for what they did or did not do, using the 
provisions of Superior Court Civil Rule 60 as a guideline. 

The rule also provides examples of circumstances that would rise to the 

level of good cause; these include the appellant ignoring a notice 

because the appellant was in the hospital or if the appellant did not 

4 Solely for purposes of this appeal, the Department agrees there is little, if any, 
distinction between a "good reason" and "good cause" for excusing a failure to timely file 
an appeal. 
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understand the notice because it was written in a language the appellant 

did not understand. WAC 388-02-0020(2). Both examples imply a 

fundamental inability of the appellant to respond to the notice. , It is 

uncontested that none of the reasons in Puget Sound's statement of good 

cause are consistent with these examples, because none of the offered 

reasons show a fundamental inability to file the appeal before the 

deadline. Instead, the reasons proffered are the inadvertence and 

inattention of Puget Sound and its counsel to the appeal and the rules 

governing the time frame for filing an appeal. 

Consistent with the Department's rule, the Board of Appeals 

looked to case law interpreting CR 60 for guidance in evaluating Puget 

Sound's request to file a late appeal. The Board determined that the 

primary reason for the untimely filing - the failure of Puget Sound's 

attorney's office staff to properly calendar the deadline - would not 

constitute good cause under CR 60 and case law interpreting that rule. 

AR at 5-7. 

CR 60 requires, in part, that a party who misses a deadline must 

demonstrate that any neglect was "excusable." Judicial decisions have 

repeatedly held that a failure to meet judicial deadlines based on a break

down of internal office procedure does not constitute excusable neglect. 

TMT Bear Creek Shopping etr., Inc. v. Petco Animal Supplies, Inc., 140 
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Wn. App. 191, 212, 165 P.3d 1271 (2007). See also Johnson v. Cash 

Store, 116 Wn. App. 833, 848, 68 P.3d 1099 (2003) (neglect is not 

excusable when a litigant fails to respond to a complaint because 

someone other than general counsel accepted service and neglected to 

forward the complaint to the appropriate person); Prest v. Am. Bankers 

Life Assur. Co., 79 Wn. App. 93, 100, 900 P.2d 595 (1995) (neglect is 

inexcusable when summons and complaint were "mislaid" while general 

counsel was out of town). 

Notably, Puget Sound does not contend that the request for a late 

appeal meets the requirements of good cause in the Department's rule or 

under CR 60, which should end its case. Puget Sound, however, contends 

that the Board of Appeals should rely on case law interpreting part of the 

Employment Security Act, rather than on the law governing DSHS 

appeals, to interpret the term "good cause." Br. of Appellant at 13. As 

discussed below, Part C, the Board of Appeals properly rejected Puget 

Sound's argument that Employment Security law should be looked to for 

guidance on the meaning of "good cause" because the Department has its 

own definition which uses CR 60 as a guideline. AR at 5-7, 29-30. 

The Court should therefore hold that the Board did not err when it 

applied the definition of "good cause," as set forth in DSHS rule, to 

determine that Puget Sound's reason for missing the appeal deadline did 

9 



not constitute a "substantial reason or justification" for failing to timely 

act and, therefore, did not constitute "good cause" under WAC 388-02-

0020(1). The Board properly exercised its discretion in denying Puget 

Sound's request for permission to file a late appeal. 

C. The Department's Definition Of Good Cause Does Not Require 
The Application Of Case Law Interpreting The Employment 
Security Act 

Puget Sound argues that the Board of Appeals should have applied 

the good cause standard of RCW 50.32.075, a standard applicable to 

litigants in Employment Security Department administrative appeals. 

Puget Sound does not support its argument with any authority and this 

Court should reject it. 

RCW 50.32.075 is part of the Employment Security Act, designed 

to address administrative challenges and appeals in unemployment 

compensation cases. The statutory scheme under chapter 50.32 RCW 

controls the Employment Security Department (ESD), a separate state 

agency from the Department of Social and Health Services. The 

legislature has not included a provision similar to RCW 50.32.075 in 

either the Administrative Procedure Act or in statutes governing DSHS 

administrative appeals. 

Moreover, no appellate decision involving RCW 50.32.075 has 

extended its reach beyond the ESD context, and none has found it to apply 
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by analogy to any other state agency. Nor has Puget Sound provided any 

authority to support its suggestion that a state agency must look to the 

statutes and case law governing ESD when the agency is interpreting its 

own rules and requirements. There is nothing in the Administrative 

Procedure Act which would compel the Department to apply the case law 

and statutory scheme of a different state agency in the Department's 

administrative hearing process. 

As even Puget Sound acknowledges, the case law interpreting 

good cause in the ESD context reaches different outcomes than the case 

law interpreting CR 60. Br. of Appellant at 18. A different outcome in 

the ESD context makes sense. The preamble to the Employment Security 

Act states that "(t)he legislature ... declares ... that this title shall be 

liberally construed for the purpose of reducing involuntary unemployment 

and the suffering caused thereby to the minimum." RCW 50.01.010. This 

language regarding a liberal construction has often been interpreted to 

support allowing some unemployment claimants to appeal, even though 

they missed a deadline. See, e.g., Devine v. Empl. Sec. Dep't, 26 Wn. 

App. 778, 782, 614 P.2d 231 (1980). 

Puget Sound advocates that this same rationale and case law 

should apply when an administrative tribunal is evaluating the late appeal 

of a business challenging an overpayment assessment in a Medicaid audit. 
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This position ignores that Puget Sound is a medical supply company that 

has 11 employees and earns $2.3 million in gross annual sales, AR at 56, 

not an unemployed individual the statutory scheme in the Employment 

Security Act was designed to protect. A construction similar to the liberal 

construction required under RCW Title 50 is not required or supported in 

the present case. This is particularly so because DSHS has defined "good 

cause" for purposes of its administrative appeals. There is no need to look 

to other agencies' laws or rules to detennine what constitutes good cause 

in DSHS cases. 

The Board of Appeals properly exercised its discretion by applying 

the definition and standards set forth in DSHS rules, rather than looking to 

a different state agency, governed by different statutes, for a definition. 

D. Any Error In Applying The Good Reason/Good Cause 
Standard Is Harmless 

Puget Sound also contends that it was error to use a good reason, 

rather than a good Cl:!-use, standard to review a request that the Board 

accept the untimely appeal. Br. of Appellant at 10. 

Assuming, solely for the sake of argument, that the Board of 

Appeals erred in discussing and applying a "good reason" standard to 

evaluate Puget Sound's request for a late appeal, Puget Sound is unable 

to show. the Board's reliance on the tenn "good reason" caused it any 
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hann. Error without prejudice is not a ground for reversal, and error is 

not prejudicial unless it affects the case outcome. Qwest Corp. v. Wash. 

Uti/so & Transp. Comm 'n, 140 Wn. App. 255, 260, 166 P.3d 732 (2007) 

(citing Brown v. Spokane Cy. Fire Prot. Dist. No.1, 100 Wn.2d 188, 668 

P.2d 571 (1983)). See also RCW 34.05.570(1)(d) (stating, "The court 

shall grant relief only if it detennines that a person seeking judicial relief 

has been substantially prejudiced by the action complained of."). Here, 

any error in discussing the good reason standard is hannless in light of 

the Board's ruling. 

After the Board of Appeals rejected the interchangeable nature of 

the phrases "good cause" and "good reason," AR at 5, 29-30, it still 

evaluated Puget Sound's reasons for missing the appeal deadline under 

the Department's definition of "good cause." It detennined that Puget 

Sound did not have either a good reason or good cause for failing to 

timely file its appeal. AR at 5-7. Therefore, because the Board of 

Appeals evaluated Puget Sound's request to file a late appeal under the 

good cause standard, and detennined that the appeal would still be 

dismissed, there is no prejudice from the Board of Appeals having 

examined the reasons for the late appeal under the "good reason" 

standard. 
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Any error in using two separate standards is harmless. The Board 

of Appeals, in substance, applied the good cause standard, which is the 

standard requested by Puget Sound, and determined that standard had 

not been met. 

v. CONCLUSION 

Puget Sound's explanation for missing the appeal deadline does 

not meet the standard of a good reason or good cause. Because the Board 

of Appeals' decision was in accordance with the law governing DSHS 

administrative appeals and within the sound exercise of the Board's 

discretion, the Board's orders should be affirmed. 

2009. 

RESPECTFULLY SUBMITTED this 14th day of September, 

ROBERT M. MCKENNA 
Attorney General 

~Cook7'L~ AN LA COATS MCCARTHY 
WSBA No. 35547 
Assistant Attorney General 
Attorneys for Respondent 
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Olympia, WA 98504-0124 
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14 



CERTIFICATE OF SERVICE 

I certify that I mailed a copy of the foregoing Brief of Respondent 

to Thomas L. Dickson, Attorney for Appellant, at Dickson Steinacker 

LLP, 1201 Pacific Avenue, Ste. 1401, Tacoma, WA 98402, postage 

prepaid, on September 14,2009. 

~~ 
Sharon Paakkonen, Legal Assistant 

15 

::::5 
i·.) 
0". 

~-~~.. ' .. 

:::,::, 
r·-· 



APPENDIX 

A-I Order Denying Review (mailed March 7, 2008) 

A-IS Decision on Reconsideration (mailed April 7, 2008) 



STATE OF WASHINGTON, DEPARTMENT OF SOCIAL AND HEALTH SERVICES 

BOARD OF APPEALS . 

In Re: ) Docket No. 08-2006-A-0851 
) 

PUGET SOUN.D MEDICAL SUPPLY ) ORDER DENYING REVIEW 
) 

_A--'pL.lp'-e_lI_an_t ____ -------- ) . Medical Provider Overpayment 

I. NATURE OF ACTION 

1. The Department assessed an overpayment against the Appellant provider. 

The Appellant requested a hearing to contest the Department's assessment of an 

overpayment. Administrative Law Judge Robert C. Krabill held a hearing on 

November 13,14,15,19, and 20,2007, in response to the Appellant's request. The 

Administrative Law Judge (ALJ) issued the Initial Decision on December 24, 2007, modifying 

the overpayment assessed by the Department. 

2. The Appellant filed a Petition for Revi~w of the Initial Decision on 

January 15,2008. The Board of Appeals issued a Notice of Late Request for Review and 

Deadline to Give Explanation. In response tothis'Notice, the Appellant filed a Memorandum 

Re: Good Cause for Late Petition on January 29,2008, The Appellant's Memorandum 

. stated: 

COMES NOW AppeliantPuget Sound Medical Supply ("PSM"), by and through 
its attorney undersigned, and submits this memorandum stating good cause why 
the Board of Appeals should accept the Petition for Review of the Initial Decision 
in this matter, dated December 24,2007. 

FACTUAL SUMMARY 

The administrative law judge's initial order in this matter was mailed December 
24,2007. The order was received by PSM's counsel on December 26; 2007. 
The receptionist, who receives and dockets incoming mailings and pleadings, 
and the legal assistantfor the attorneys working on the appeal were both on 
vacation for'the holidays. Due to the holidays ahd the timing of the decision, 00.0 0 ,'q, 

. PSM only had 10 business days after receipt before expiration of the 21 .. day 
deadline from the date of mailing. The hearing consisted of five days of 
testimony and over 750 exhibits. PSM's argument was largely based on the 

ORDER DENYING REVIEW 
Docket Nos. 08-2006-A·0851 
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analysis ,of an expert witness, DL Intriligator, who lives in California. The 
shortened time made it difficult to contact the client and the expert witness to 
evaluate whether to seek further relief. 

Furthermore, the initial order allowed either party to request that the record be 
, reopened within one week of the date of the decision. The ALJ had also stated, 
during the hearing that his decision would be mailed after the holidays.' 'Thus, 

, counsel did not believe that the 21-day deadline passed as early as January 14. 
However, upon confirm'ation of the deadline, PSM'spetition for review of the 
initial order was faxed to the Soard of Appeals and to cou~sel for the Department 
before noon on January 16, 2008. A copy was also mailed that day. 

AUTHORITY AND ARGUMENT 

The time for the petition for review is governed by WAC 388-02-0580: 

A review judge may accept a review requ'est after the, twenty-one 
calendar day deadline only if: 

(a) The BOA receives the review request on or before the thirtieth 
calendar day after the deadline; and, ' , 

(b) A party shows good reason for miSSing the deadlin~. 

WAC 388-02-0580(3). The petition forreview was received tWenty-two days 
after, the initial order was mailed. Thus, PSM must only establish a "good " 
reason" for missing the 21-day deadline. Significantly, there can' be no question 
whether the Board of Appeals has jurisdiction to hear the petition, because the 
WAC provision explicitly states that petitions may be accepted up to thirty deWS 
'after mailing. 

No reported decisions discuss the "good reason" requirement of 
WAC 388-02-0580, and this phrase is not defined in WAC 388-02. However, the 
statutes governing review of unemployment cOmpensation decisions contain an 
almost identical provision. pespite the statutory time limits for appeal, "[f]or good 
cause shown the appeal tribunal or the commi$s'ioner may waive ,the time ' 
limitations for administrative' appeals or petitions set forth in the provisiq ... )s of this 
title." RCW 50.32.075. 'A three-part test is used to,determine whether'good 
cause justifies extension of'the deadline: (1) the shortness of the delay, (2) the ' 
absence of prejudice to the parties, and (3) the excusability ofthe error. "E.g. 
Devine v. Employmen( Sec. Dept., 26 Wn. App. 178, 782,614 P.2d 231 (1960), 
(citing Gibson v. Unemplrwment Insurance Appeals Board" 9 Cal.3d 494, 
108 Cal. Rptr. 1,509 P.2d 945 (1973». "The eValuation of thethree fapiors in 
the good cause analysis is based on a sliding scale in which a short delay 
requires a less compelling reason for the failure to timely file than does a longer 
delay."'Wellsv. Employment Sec. Dep't., 61 Wn. App. 306, 314, 809 P.2d 1386 
,(1991 ). 

In Devine, the party was one day late in filing her petition for review. 26 Wn. 
App. at 780. She cl~imed that she had not seen the language in the decision 

, giving not,ice of the deadline. Id. Because there was no prejudice to the other 
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party, the court concluded that she had shown good cause for the delay. Id. at 
782. 

In Wells, the appellant was also only one day late. and there was no showing of 
prejudice. 61 Wn. App. at 314. The appellant excused his delay by stating that 
he "lost his determination notice and thought he had. a few more days in which to 
file." Id. This was sufficient to show good cause justifying the delay. Id. at 315. 

In Gibson, the California decision that originated the 3-part test, the party's 
attorney filed the notice 'of appeal three days late due' to inadvertent failure to 
calendar the deadline and to a large caseload. 509P.2d 945. Again, .there was 
no prejudice, and the court determined that the party had shown sufficient good 
cause justifying the deadline." . 

The. petition for review in this matter was received by the Board of Appeals only a 
matter of hours after expiration of the 21-day deadline, and well within the 30-day 

. deadline: There can be no Clrgumenfthat this short delay has resulted in any 
prejudice to the Department. In light of the ·Iack of prejudice and the extreme. 
shortness of the delay, the reason for the delay does not require extensive·· 
scrutiny under the rule in Wells. 

The initial order was mailed on Christmas Eve and was not 'received by PSM's 
attorney until December 26,2007. Due totheholiqay season, critical office staff, 
including the receptionist who receives and processes incoming. man and 
pleadings and the 'Iegal assistant to the two attorneys familiar with the appeal, 
was out of the office on vacation on the day-of receipt and subsequent days.' 
The response deadline was therefore not calendared. However, counsel did act 
diligently to communicate the effect of the order to the client. 

Also due to the holidays and the timing of the. o~der, there yvere fewer business 
days in which to consider the order and decide Whether to appeal. The 21-day 
deadline' expired only 10 business days after receipt of the order. Every bit of 

. the 21 days was necessary to decide whether to appeal and prepare the notice 
of appeal. Thehearirfg involved over 750 exhibits and five days of testimony. 
Chris Marston was the attorney who did rilost bfthe preparation for the hearing, 
was also lead ~ttorney for most of the hearing~ and was therefore most familiar 
'withthe matter. However, he moved on to a different law firm one day afterthe 
conclusion of the hearing. 

In addition, PSM'sargument was primarily based upon the testimony and 
analysis of an expert witness, Dr. Intriligator. a UCLA professor living in Los 
Angeles. PSM's counsel needed to confer with the client and with Dr. Intrillgator 
before fiJing a notice of appeal. Communi.cation with Dr. 'Intriligator already . 
involved inherent delays dLJe to his location and schedule. the holidays made it 
difficult to contact the client and Dr. Intriligator and delayed the decision' to file an 
appeal. 

As further justification for. the delay, the initial order allowed either party to 
request supplementation of the record within one week after the date of the 
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decision. The Department could have requested that the record be 
supplemented in order to recalculate the extrapolated overpayment based on the 
ALJ's findings. Ms. Coats, attorney for the Department, had filed a notice of 
unavailability, indicating that sh.e would be out of the office from December 24, 
2007, until January 7, 2008. Thus, there was some possibility that she would 
seek supplementation of the record even beyond the week one· deadline. 

The ALJ requested written closing arguments to be filed December 4,2007. 
Due to personal reasons on Ms. Coats, we extended the ,courtesy to allow 
continuance of filing the written closing arguments until December 7, 2007. At 
the conclusion of the hearing, the ALJ stated he did not anticipate that his written 
decision would be mailed until after the holidays on or about January 4, 2008. 
Thus, counsel did riot anticipate and had not planned for service of the order 
during the holidays .. 

Considering the extreme shortness of the delay, the lack of prejudice to the 
"Department, and the communication and other difficulties presented due to the 
/lolidayseason, the Board of Appeals should accept the good reason offered by 
PSM and allow hearing of the petition for review .. 

3. The Department filed a Response to the Appellant's Explanation on 

February 11, 2008. The Department's Response stated: 

I. INTRODUCTION 

The Department of Social and Health Services ("Department") responds to Puget 
Sounds Medical Supply's ("Puget Sound") statement regarding good cause for 
late filing. Because the Appellant failed to timely file an appeal, his appeal 
should be dismissed fOf lack of subject matter jurisdiction. 

II. FACTS 
.. :;\ 

A hearing was held mOthe above matter on November 13, 14, 15, 19, and 20, 
2007, before Administrative Law Judge: Robert C. Krabill. Puget Sound is 
appealing the iriitii:1I order from this hearing which upheld the Department's 
assessment of a monetary overpayment. . . 

The Office of Administrative Hearing's ("OAHI!) initial order was mailed on 
December 24,2007. The. hearing deCision explained Appellant's right to appeal 
and the procedure for doing so: 

NOTICE TO PARTIES: THIS ORDER BECOMES FINAL ON THE DATE 
OF MAJLlNG UNLESS WITHIN 21 DAYS OF MAILING OF THIS ORDER 
A PETITION FOR REVIEW IS RECEIVED BY THE BOARD. OF 
APPEALS, PO ·BOX 45803, OLYMPIA, WA98504-5803. A PETITION 
FORM AND INSTRUCTIONS ARE· ENCLOSED. . 

(Emphasis added.) 
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Appellant's appeal request was received by the DSHS Board of Appeals ("BOA") 
on January 15, 2008- one day after the deadline. The Appellant filed a. 
statement regarding good cause for late filing on January 29, 2008- 15 days 
after the deadline. . 

III. LEGAL AUTHORITY 

BOA must receive the written review request on or before the twenty-first 
calendar day after the initial order was mailed. WAC 388-02-0580(1). A review 
judge may only accept a review request after the twenty-one calendar day 
deadline, if the BOA receives the review request on or before the thirtieth 
calendar day after the deadline and a party shows good reason for missing the ' 
deadline. 'WAC 388-02-0580(3). Failure to timely appeal results in automatic 
dismissal due to lack of jurisdiction. See Clark v. Selah Schobl Dist., 53 Wn. . ' 

App. 832, 836-37, 770 p.2d1 062, review denied, 113 Wn.2d 1103 (1989). Strict 
adherence to time limits is also applied in administrative settings where the time 
limits' have been found to be jurisdictional. RLltcoskyv. Bd. of Trustees, 14 Wn. 
App. 78'6,789,.545 P.2d 567, review'denied, 87 Wn. 2d 1003 (1976);Rust v. 
Western Washington state College, 11 Wn. App. 410, 415,523 P.2d204, review 
denied, 84.Wn.2d 1008 (1974). Further, the Administrative Procedure Act (APA) 
provides that an agency shall only commence an adjudicative proceeding upon a 
timely application. RCW 34.05.413 (2). 

In this case, Appellant was required to file any appeal'within 21 days of mailing 
of the OAH decision. OAH mailed the decision on December 24, 2007. 
Twenty-one days following the mailing of the ,decision was January 14, 2008. 

, Appellant failed to file its request with the DSHS Board of Appeals until 
January 15, 2008- 22 days following the mailing of the OAH decision. Because 
of Appellant's failure to'timely file' its appeal request; this matter should be ' 
dismissed for lack of subject mattet jurrsdiction. 

The regulations do not specifically define the term "good reason." However, the 
regulations do define the term "good cause," which is instructive regarding the 
definition of a "good reason" for late filing. 1 WAC 388-02-0020(1) states, "Good' 

, cause is a substantial reason or legal justification for failing to appear, to act, or 
respond to an action." Examples of good cause include the appellant ignoring a 
notice because the appellant was in the hospital, or it was written in a language 

, that the appellant did not understand. WAC 388-02-0020(2). BO,thof these 
examples' imply a fundamental inability of the appellant to respond to the notice. 
None of the reasons in Puget Sound's statement of good cause meet this 
definition of go,od cause because nona of them show a fundamental inability to 
respond to the notice. . 

, Puget Sound did not request a timely appeal or follow th~ process to request a 
continuance of the appeal deadline, whiGh must be requested in 21 days. See 

000023 
1 Even Puget Sound uses the terms "good cause" and "good JeasQn" Interchangeably through out its 
Statement. Furthermore, Puget Sound's filing is entitled "Statement re Good Cause for U;1te Petition." 
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WAC 388.,.02-0580. Much of-Puget Sound's Statement of Good Cause·has no 
connection to missing the appeal deadline because the events that are 
referenced did not take place during the time to appeal, from Decemper 24 to 
January 14. For example, the fact that there was an agreed .continuance for 

. filing written closing arguments in this case in early December, when the 
Department representative had to attend to a family matter out of state, is 
completely unrelated to the present discussion. That agreed continuance was 
sought and obtained from opposing counsel and the court before the expiration 
of any deadline and had no bearing qn either party's actions once a deCision was 
issued at the end of December. Likewise, Puget Sound's contention that this 
appeal was affected by one of Puget Sound's attorneys transferring to another 
law firm IS equally unavailing because he left the law firm one day after the 
hearing, which occurred in mid-November. The remaining members of the law 
firm have known since November that any appeal would need to be prepared . 
without the transferred a~torney present.. These events, that occurred before the 
hearing record was even closed, cannot justify missing an appeal deadline in 
mid-January. . 

The. portion of Puget Sound's Statement Regarding Good Cause that deals with. 
the proper time period; between December 24 and January 14, basically states· 
that there was difficulty deciding whether to appeal and there wa·s a delay in 
getting started on the appeal because of the holiday season.2 Nothing prevented 
Puget Sound from filing a timely appeal or requesting a continuance within the 
specified deadline. In fact, the statement implies that once Puget Sound knew of 
the result of the hearin·g, the legal team began reviewing the initial decision and 
determining whether to appeal. Declaration of Kevin Steinacker in Support of . 
Memorandum re Good Cause for Late Petition, Section 2. Furthermore, once 
the date for appeal was "confirmed", presumably after the deadline on 
January 15, the appeal was filed "immediately." .Declaration of Kevin Steinacker. 
in Support of Memorandum re Good·Cause ·for Late Petition,. Section 5. 
Apparently, Puget Sound could have filed any response "immediately" had it paid . 
attention to the January 14, 2008, deadline. 

Appellant has· failed to demonstrate a good reason for filing a late appeal. As 
such, the BOA lacks subject matter jurisdiction of this appeal. .. 

.. 

IV. CONCLUSION 

Appellant was informed in writing of the deadline for appeal. Appellant filed its 
appeal 22 days after the OAH decision was mailed - one day later than required. 
Appellant's explanation for missing ·the deadline does not meet the standard of a 
good reason. Because of Appellant's untimely appeal. the court lacks subject· 

2 Puget Sound also tries to justify missing the appeal deadline because the attorney for the Department 
had filed a notice of unavailability during part of the time and "there was.some.possibiUty that she w0l!ld 
seek supplementatlo!1 of the record beyond the one week deadline." Memorandum fe:. Good Cause{) 0 0 0 2 ~ 
pg. 5. This argument is perplexing considering the Department's representatives sent a letter in earry . _
January to OAH and .the Appellant explicitly stating that it was the Department's understanding that 
neither side had filed a request for the record to be reopened. See Attachment A. . 
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matter jurisdiction and the Department respectfully requests thatthis matter be 
dismissed. 

II. FINDINGS OF FACT 

The undersigned has entered the following Findings of Fact solely for the purpose of 

this Order Denying Review. 

1. The Appellant provider requested a hearing to challenge an overpayment 

.assessed by the Department. The Office of Administrative Hearings held a hearing on 

November 13, 14, 15, 19, and 20,2007, in response to the Appellant's request. 

2. On December 24, 2007, the Office of Administrative Hearings· issued the Initial 

Decision, modifying the overpayment assessed by the Departm~nt. 

3. . On January .15, 2008, the Appellant filed a Petition for Review with the Board 

of Appeals, requesting review of the December 24,2007, Initial Dedsion. 

4. The Appellant provided the following six reasons· for its late filed Petition 

for Review: (1) response date not calendared because office staff was out of the office 

for the holidays; (2) short deadline .(10 working days) to decide whether to appeal after 

receipt of the Initial Decision; (3) lead attorney left the firm; (4) difficulty contacting .an 

expert witness; (5) possibility that the Department would seek to supplement hearing 

record; (6) Initial Decision arrived earlier·than expected. 

III~. CONCLUSIONS OF LAW 

1. Findings of Fact- The undersigned has entered four Findings of Fact. These 

Findings'of Fact have been entered solely for the purpose of this Order Denying Review. 

2. Late Petition for Review- The Department's rule re,garding the deadline for 

filing a Petition for Review stafes: 

000025 1 
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WAC 388·02·0580 What is the deadline for requesting review of cases 
listed in WAC 388-02-0215(4)? 

(1) BOA must receive the written review request on or before the twenty-
first calendar day after the initial order was mailed. 

(2) A review judge may extend the deadline if a party: 
(a) Asks for more time before the deadline expires; and 
(b) Gives a good reason for more· time. 
(3) A review judge may accept a review request after the twenty-one 

calendar day deadline only if: 
(a) The BOA receives the review request On or before the thirtieth calendar 

day after the deadline; and 
(b) A party shows good reason for missing the deadline. 

In this case, the ALJ issued the Initial Decision on December 24,2007. The deadline to file a 

Petition for Review was January 14, 2008, the 21 51 calendar day after the hearing decision was 

mailed. The Board of Appeals received the Department's Petition for Review on 

January .15,2008. Therefore, the Department's Petition fOfReview was one deW late. 

3. The Appellant provided the following six possible explanations for the late filed 

Petition for Review: (1) response date not calendared because office staff was out of the 

office for the holidays; (2) short deadline.(10 working days) to decide whether to appeal after 

receipf of the Initial Decision; (3) lead attorney left the· firm; (4) difficulty contacting an expert 

witness; (5) possibility that the Department would seek to supplement hearing record; 
. . 

(6) Initial Decision arrived earlier than expected. The undersigned addresses each of the 

explanations separately below. 

4. The Appellant provider first argued that it had a. good reason for the late filed 

Petition for Review because the response date was not calendared. This argument is not 

persuasive. All Pf;lrticip~nts in the administrative process are expected to keep track of 

relevant hearing ~ates and deadlines. The undersigned would not accept a late Petition for 

Review from a pro se appellant who. received the Initial Decision and didn't bother to look at 

the filing deadline until after the deadUne passed. The Appellant provider and its 

repres~ntative must be held to the same standard. Mere inattention is not sufficient to 
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,,---'. support a finding of good reason. The term "good reason" is not defined in chapter 388-02 
-----j 

WAc. However, the use of the modifier "good" indicates that not every reason is sufficient to 

permit the late filing of a Petition for Review. If the undersigned were to conclude,that 

ordinary carelessness is a good reason for late filing, this would completely undermine the 

21-day deadline in WAC 388-02-0580. If the undersigned were to conclude that ordinary 

carelessness is a good reason for late filing, then the word "good"would be rendered 

meaningless. 

5. The Appellant provider argued that it had a good reason for the ,late filed 

Petition for Review because it had a "short" deadline to request review. This argument is not 

correct. The Appellant's representative received the Initial Decision on December 26,2007. 

There was only one holiday day (New Year's Day) ~etween December 2p, 2007,and the 

deadline of January'14, 2008. Thus, the Appellant's appeal period was not appreciably 

'shorter than the standard appeal period. The Appellant still had 1,1 business days to prepare 

a Petition for Review.3 If the Appellant needed additional time, the Appellant could have 

cont~cted·the Board of Appeals at any time duri~g this 11-day period. In addition, the holiday 

occurred at the beginning of the Appellant's appeal period. The week immediately preceding 

,the deadline did' not contain a holiday and was a standard work week. The ,fact that there was 

one hofiday at the beginning of the Appellant's appeal period is not a good reason for a late 

Petition for Review. 

6. The Appellant provider argued that it had good reason for the iate filed Petition 

for Review because the lead attorney on the case left the firm. This fact is irrelevant to the 

late filed Petition because the lead attorney left the firm 55 days before the deadline to file' a ' 

Petition for Review. The firni had almost two months to recover from the loss of the lead 

3 Assuming two days for mail delivery of an Initial Decision, an appellant will never have more than 13'0 0 0 0 2 ~ j 
'business days to file a Petition' for Review because there are three weekenos in every 21-day appeal 
period. ' ' 
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attorney. The firm had almost two inonths to reassign the duties of the lead attorney. The 

Appellant failed to explain how the loss of the lead attorney in November -2007 impacted the 

filing, of a' Petition for Review in January 2008. 

7. The Appellant provider argued that it h~d good reason for the late filed Petition 

for Review because of difficulty contacting an expert witness. The difficulty contacting the 

expert witness was not the reason for the Appellant's late filed Petition for Review. The 

Appellant already asserted that the Petition was late, because the deadline was not 

calendared. However; even if the difficulty contacting the expert witness was the reason for 

the late filed Petition for Review, this is not a good reason for the late filing. In his 

declaration, the Appellant's representative stated that he began attempting to contact the 

expert witness after he received the Initial DeCision. Thus, the Appellant's ,representative 

knew at the beginning of the, appeal period that his communication with the expert witness 

would be delayed. If the Appellant was having difficulty contacting an expert witness, then 

the appropriate response wa~ to request additional time. The Appellant had ample 

opportunity to request additional time and the Appellant did not do so. A late filed Petition for 

Review is not an adequate substitute for a request for additional time. 

8. The Appel/ant provider argued that it had good reason for the late filed Petition 

for Review because of tt:'le possibility that the Department might seek to supplement the 
. '.' 

record. However" there was no ambiguity on this issue. The Appellant knew that the 
, . 

Department was not seeking to reopen the record. The Department sent a letter to the ALJ 

and the parties on January 3,2008, clearly stating'that it was not requesting a reopening of 

the record. The AppeUant presumably received the Department's letter at the beginning of 

the week of January 7,2008, ,on'e week before the filing deadline. It is not clear why the 

Appellant is now claiming that there was some ambiguity on this issue. 
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9. Finally, the Appellant provider argued that it had good reason for the late filed 

Petition for RevieW because the Initial Decision arrived earlier than expected. The 

Appellant's expectations are not relevant because the Appellant actually received the Initial 

Decision on December 26, 2007. Even if the ALJ said that he did not anticipate mailing his 

decision before January 2008, the Appellant knew that this statement was not correct when it 

received the Initial Decision on Dec~mber 26,2007. The Appellant should have been able to 

adapt to this new informa"tion instead of relying on its prior expectations. Once the"Appeliant 

received the Initial Decision, the Appellant still had 11 business days and 19 calendar days to 

recover from receiving the Initial Decision early and to prepare a timely Petition for Review~ 

10. In sum, the undersigned is unable to determine that a "good reason" existed 

for the late filing of the ~ppellant provider's Petition for Review. While the Appellant has 

provided six reasons for the late filing, the Appellant has not provided a good reason for the 

late filing. No outside force or event prevented the Appellant from filing a timely Petition for 

Review. The App~lIant could have requested an extension of the deadline at any time. The" 

Appellant had ample information to determine the precise deadline for review. If the 

undersigned were to conclLide that a simple failure to note the deadline constituted a good 

reason," then every reason would be a good reason and the phrase "good reason" would be 

rendered meaningless. Therefore, the Appellant has not provided a good reason for its late 

filed Petition and the request for review ~ust be denied. 

11. The Appellant cited several Employment Security Department (ESO) decisions 

and argued that the reasoning in these decisions should be follpwed in this case. This 

" argument i~ not persuasive for two reasons. First, the Appellant's argument is not 

persuasive because the cited ESO statute (RCW 50.32.075) refers to good cause, while the 

rule at issue in this case (WAC 388-02-0580(2» refers to good reason. Although several" 0 0 0 0 2q " 
other rules in chapter 388-02 WAC refer to ~'good ca~se," the drafters of 
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WAC 388-02-0580(2) chose to use the "good reason" standard instead of the "good cause" 

standard. Therefore, the undersigned cannot presume that "good cause" is synonymous 

with "good reCilson."· Second, the Appellant's argument is not persuasive because the cases 

interpreting RCW 50.32.075 have not been extended beyond the ESD context. Absent som~ 

authqrity, the undersigned declines to adopt an interpretation that expre.ssly applies to 

another state agency. 

The procedures and time limits for seeking reconsideration or judicial review of this 

decision are in the attached statement. 

IV; DECISION AND ORDER 

Review is denied because the Appellant provider failed to provide a good reason for 

its late filed Petition for Review of the .lnittal Decision. The Initial Decision remains the final 

agency decision . 

. Mailed on March 7, 2008. 

/ IdhiA oJ . 
~A¥iREW~ 
Review Judge 

Attached: Reconsideration/Judicial Review Information 

Copie.s have been sent to: Puget Sound Medical Supply, Appellant 
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STATE OF WASHINGTON 
DEPARTMENT OF SOCIAL ANDtiEAt. TH $ERVICES 

. BOARD OF APPEALS 
PETITION FOR RE.CONSIDERA liON OF' 

REVIEW DECISION 

See Information .on. back. , 

Print 01:' type detailed answers. 

. NAME(S) (PlEASE PRINT) DOCKET NUMBER 

MAiLING ADD.RESS CITY 'STATE . 

-rELEPHONE AREA CODE AND NUMBER' 

CLIENT 16 OR ftD" NUMBER 

ZIP CODE 

. Please explain .why you want a reconsideration of the Review De.cislon. Try to be specific. For example, explain: 

• Why you think that the decision Is wrong .(why you disagree With It). 
• How the decision should be changed . 
• The impOrtanCe'of certain facts which the Review Judge should.conslder. 

~ want the Re,,-Iew Judge to rec:;onslderthe Review Decfslon because ••• 

PRINT YOUR NAME SIGNATURE DATE 

M~ILlt-jG ~!20aESS f§BSONAL S§~CE bOC~TIO~ 

BOARD OF APPEALS Board' of Appeals, OSHS 
PO BOX 45803 Blake OffIce East BI4g 2nd Floor, W 
OLYMPIA VolA 96504-5603 4500 10th Ave SEI lacey Washington . 

. , 

. ~ TELEfl:lQJjI; ffQ[ more IDformd~Dl . 
1. • '.' 

1-(360) 664-6167 . 1-(360) 664-6100 or 1-677-361-0002 

;-~'i- d;ONSIOEAA TION REQUEST 

P~e. of ___ _ 
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. .. 

If You D~sagree wfth the·Judge's. Review Declslon OJ Order and.Want It Changed, 
You Have the Right to:. 

. . .' 

. (1) Ask the' Review Judge to re~onslder(rethlnk) the decision or order (10 day d~a~'ine); 

. (2) File a Petition forJ!Jdlclal Review (start.a Superior Court c~se) and ask the Superior Court Judge to revIew the declslon 
(30 day de~dlln~). . . '. . . .. 

DEA.DLlNE for Reoonslde'raUon Request - 10 DAYS; The Board of Appeals miJst RECEIVE your requ8$t within ten 
(10) Calendar days from the date. stamped on the en9l~sed .Revlew Decision or Order, The deadline Is .5:00 p:m .. If 
'you do not meet this deadline, you will lose your right to request a reconslderatt.on •. 

If you need ~oretltrie': A Review Judge ca!, extend (postpone. delay) the deadline, but yol,.! must ask within the same 
ten (10) day time limit. . . 

.' HOW to Request: Use the' enclosed form or make your .own. Aqd more paper If necessary: You must send or deliver 
.your'requst for reconsideration or 'for more time to the Board of Appeals on or before the 10-daydeadllne (see 
addresses on enclosed form). . 

COPIES·to Other Parties: You must send or deliver cOpies of your. request and attachments to every other party in 
this matter. For example, a client must send a.copy to the DSHS office·th~t opposed him or her In the healin'g.. . 

· Translations and VlsualChailenges: If you do' not read and~te English, you may submit and mcerve papers In 
'your Own language .. U you are visually challenged, you ·tiave .the. right to submit and· receive papers In an alternate. . 
for.nlat suCh as Braille or large print Let"th9 Board of Appeals khow. your needs. Call 1-(360)-6~100 or· TTY 
1-(360) ~178.· . . . . 

· OEADUNE for Sup~or Court Cases -30 DAYS: Tti~ Superior Court; 'the Boarct of .Appeals, and the state Attomey 
General's. Offtc:e must all RECEIVE copl~ of your Petltl<;ln. for JuCllcial Review WIth!n ·thlrty (30) days from· the date 
;stamped on the enclosed Review Oet::l~lon or Order. There ar~ rules ~or flllng .anCl service that you must.follow. . 

EXCEPTlqN: IF ~nd oniy If) you file'a timely recorisld~i'ation request (seeabove);:you will have thirtY days froni the 
date of· the Reoonslderation DeQ/sloil.· .. ' . . • 

~efer to.the Revls~d ~e 'of Washington (~9W). Including chapter 34.05, the Washington Administrative Code 
rNAC), and to the Washington Rules of Cpurt (eMO for guidance. These materials are avllable·ln all law Il.brarles and 

· In most ~mmunlty libranes~ 

I{You Need Help: . Ask ft1end~ or relaUves for a reference to an attorney. or contact your countY.'s bar association or 
referral services (usually listed at the end of the "attorney" seotion In the telephone book advertising seotlon). Columbia 
Legal Servioes, NOrthwest Justioe ProJeot,. the ~orthwestWomeri's Law Center. some law schoolS", and' othElr non-profit 
legal organizations may be' able·to'provlde asslstanoo. You are not guaranteed an attorney free of charge...· '.' 
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. STATE OF WASHINGTON, DEPARTMENT OF SOCIAL AND HEALTH SERVICES 

BOARD OF APPEALS 

In Re: ) Docket No.. 08-2006-A-0851 
) 

PUGET SOUND MEDICAL SUPPLY ) DECISION ON RECONSIDERATION, 
) 

_AJ...Jpp ...... e_"_a_nt _______ -'-'-____ ). Medical Provider Overpayment 

I. NATURE OF ACTION 

1. The undersigned issued an Order Denying Review on March 7, 2008, denying 

the Appellant's request for review of the Initial Decision. 

2.' The Appellant filed a Petition for Reconsideration of the Review Decision on 

March 17,2008. The Petition for Reconsideration' stated: 

COMES NOW Appellant Puget Sound Medical Supply ("PSM"), by and through its 
a.ttorneys undersigned, and moves the Board of Appeals ("BOA") to reconsider its 
Order Denying Review, entered in this matter on March 7, 2008. 

FACTUAL SUMMARY 

The Order Denying Review, a copy of which is attached hereto, reprinted the 
parties' previous statements of fact and legal argument. psM incorporates herein 
the statement of facts. provided its prior memorandum. PSM does not dispute the 
findings of fact in the Order Denying Review. 

AUTHORITY AND ARGUMENT 

PSM asks the BOA to reconsider its decision that it has not proVided adequate 
reason to allow review of the Petition for Review filed 22 days after the ,date of the 
Initial Decision. As acknowledged in the decision, the time for the petition for 
review is, governed by WAC 388-02-0580: ' 

A review judge may accept a review request after the twenty-one calendar 
day deadline only if: 

(a) The BOA receives the review request on or before the thirtieth 
calendar day after the deadline; and 

(b) A party shows good reason for missing the deadline. 

WAC 388-02-0580(3). 

The BOA decision concluded that "good reason" and "good cause" are not 
synonymous, and therefore the employment security decision cited by PSM were 
unpersuasive. Conclusion of Law 11. However,the two terms are sufficiently 
similar to allow an analogy to the' case law cited in PSM's,prior memorandum. For 
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example, in the provision defining whether sufficient justification exists for a· delay 
by DSHS in processing an application "for cash or medical assistance, "good 
reason" and "good cause" are synonymous: . 

If your application for cash or medical ~ssistance is not processed within 
the time limits under WAC 388-406-0035, the department must decide if 
there is a good reason for the delay. This good reason is also called 'good 
cause.' 

WAC 388-406-0045. Thus, the reason for writing "good reason" instead of "good 
cause" in WAC 388-02-0580 is not necessarily because there was an explicit 
decision to avoid the term good cause and its legal ramifications, but pos~ibly 
simply because the drafter understood that good reason might be more reaoily 
understood by a layperson than good cause. The standard applied to determine 
whether PSM established sufficient good cause should be the ·same standard 
applied to all appellants under this provision. . .. 

, 

Thu~, because the term used in WAC 388-02-0580 is virtually synonymous with 
the term used in RCW 50.32.075, the case law applying good cause as used in 
that statute is appropriately applied here. As argued in PSM's prior memorandum, 
courts have applied the language of RCW 50.32.075 to allow a late-filed petition to 
be heard where the delay was short and the prejudice was minimal, even absent a 
showing of compelling good cause. Wells v. Employment Sec. Dep. 't., 
61 Wn . .App. 306, 314,809 P.2d 1386 (1991); Devine V. Employment Sec. Dept., 
26 Wn. App. 778,782; 614 P.2 231 (1980); see.also Gibson v: Unemployment 
Insurance. Appeals Board,9 Cal.3d 494,108 Cal. Rptr.1, 509 P.2d 945 (1973). 
Under these decisions, compelling justification for a delay is not required where.the 
delay is minimal and there is no prejudice to the other parties, despite the. "good 
cause" requirement in the statute. . 

The decision also implies that for a good reason to exist there must be some 
outside force or event. Conclusion of Law 1 O .. However, nothing in 

. WAC 388-02-0580 indicates that this is a factor for determining the sufficiency of a 
party's reason for a late filing. There.is no compelling justifieation to adopt a .,. 
requirement for an external force, as opposed to the criteria developed for the 
courts for determining good cause under RCW ·50.32.075. . 

The statutory language and the Context of RCW 50.32.075 is very similar to the 
wording of WAC 388-02-0580. Both apply to the time period for an appeal of an 
agency decision within the agency. Both apply to a waiver of the tim~ limit for filing 
an appeal. Both allow an·extension of the time period if sufficient justification is 
shown. Given the similarities, the case law cited in PSM's prior memoran.dum 
should be applied to this decision. 

As·argued previously, considering the extreme shortness of the delay and the lack 
of prejudice to the Department, it is inappropriate to require a compelling . . 
justification for the delay. PSM has sufficiently provided good reason for the delay, 0 0 0 0 0 2 i 
and the BOA should accept the petition for review. . 
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3. The Department filed a Response to the Appellant's Petition for Reconsideration 

on March 26,2008. The Department's Response stated: 

The Department of Social and Health Services ("Department") responds to Puget 
Sound Medical Supply's ("Puget Sound") motion for reconsideration. 

I. FACTS 

A hearing was held in the ab~ve matter on November 13, 14,15,19, and 20, 
2.007, before Administrative Law Judge Robert C. Krabill. Puget Sound is 
appealing the initial order from this hearing which upheld the Department's 
assessmentof a monetary overpayment. 

The office of Administrative Hearings (OAH) initial order was mailed on 
December 24,2007. The hearing decision explained Appellant's right to appeal 
and the procedure for doing so: 

NOTICE TO PARTIES: THIS ORDER BECOMES FINAL ON THE DATE 
OF MAILING UNLESS WITHIN 21 DAYS OF MAILING OF THIS ORDER 
A PETITION FOR REVIEW IS RECEVIED BY THE DSHS BOARD OF 
APPEALS, PO BOX 45803, OLYMPIA, WA 98504-5803. A PETITION 
FORM AND INSTRUCTIONS ARE ENCLOSED. 

(Emphasis added.) 

Appellant's appeal request was received by the DSHS Board of Appeals (BOA) 
on January 15, 2008, one day after the deadline. Puget Sound filed astaterrient 
regarding good cause for late filing on January 29, 2008, 15 days'after the 
deadline. The BOA entered an order denying review because Puget.Sound 
failed to provide a good reason for its late filed Petition for Review of the Initial 
Decision. . 

II. RESPONSE TO MOTION FOR RECONSIDERATION 

The ·BOA's Order Denying Review in this case relies on the term "good reason" 
to deny review. This decision is consistent with the Department's regulations. 
See WAC 388-02-0580(2). Puget Sound has filed a motion for reconsideration 
advocating that (1) the phrase "good cause" and "good reason" are the same 
and (2) the BOA should rely on case law from the Employment Securities 
Department (ESD), another state agency, in interpreting the term "good cause". 
Puget Sound's position is, if this case law is used, it justifies the late filing in this 
case. This is the same position that Puget Sound advocated in the original . 
Statement Regarding Good Cause for Late Filing: This Position was explicitly 
rejected in .the BOA's Order Denying Review. See Order Denying Review,· 
pg.11-10. 

. As the Order Denying Review points out, the drafters of the rules used the 
phrase "good cause" in other places, but chose to use the phrase "go.od reason" 
here. As such, there cannot be a presumption that the two terms are 
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synonymous. Order Denying Review, Conclusion of Law 11, pg. 12. Secondly, 
the ESD case law interpreting RCW 50.32.075 has not been extended beyond 
the ESD context. Id. ' 

Even if the BOA does as Puget Sound requests and decides this 98se under the 
good cause standard, that standard does not mean that cases from qther 
agencies apply to this decision. Department rules ~pecifically def!ne the term 
"goOd cause.:' See WAC 388-02-0020(1). When Department rules apply to an 
issue on administrative appeal, Review Judges are first required to apply those 
rules. WAC 388-02-0220(1). Since there are specific Department rules 
regarding the definition of "good cause," this tribunal would need to decide this 
case under those rules and has no authority to look outside the rule for the 
defi'nition of good cause. 

Und.er the Department's rules, the good ,cause standard d()es not dictClte that 
review should be granted in this cass. WAC 388-:02-0220(1) states, "good;cause 
is a substantial reason or legal justification for failing to appear, to act, or to 
respond to an action." Examples of good cause include, the appellant ignoring a 
notice because th'e appellant was in the hospitc;ll or it was written in a language ' 
that the appellant did not understand. WAC 388-02-0220(2). Both of the 
examples of good cause in the pepartment's regulation il.l1Ply a fundamental 
inability" of the appellant to respond to the notice. None of the reasons in Puget 
Sound's original statement of good cause meet this definition of g'ood cause 
because none of them show a fundamental inability ~o respond to the notice. As 
such, even under the standard advocated by Puget Sound, review of the initial 
deCision must still be denied. ' , 

III. CONCLUSION 

Appellant was informed in writing of the deadline for appeal. Appellant filed it~ 
, appeal 22 days after the OAH decision Was mailed, one day later than required. 
Appellant's explanation for missing the deadline does not meet either the ' 
standard of good rea~on prthe standard of-good cause. The Department 
respectfully requests ·that Order Denying Review be upheld and the Appellant's 
Motion for RecOnsideration be denied.' , 

II.' FINDINGS OF FACT 

Th~ Findings of Fact in the Review Decision are adopted as findings in this decision 

under'RCW 34.05.464(8). 

III. CONCLUSIONS OF LAW 

1. The Petition, for Reconsideration was timely filed and is otherwise proper. 

WAC 388-02-0620. Jurisdiction exists for the undersigned Review Judge to reconsider the 

Review Decision. RCW 34.05.470 . 
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2.. In its Petition for Reconsideration, the Appellant provider continUed to argue that 

the terms "good reason" .and '~good cause" are sufficiently similar to allow an analogy to the 

cited' case law from the Employment Security Department (ESD). As noted in the Review 

Decision, this argument is not persuasive because the Department's procedural rules (chapter . 

388-02 WAC) do not use the terms "goqd reaso"n" and "good cause" interch~mgeably. The 

'drafters of chapter 388-02 WAC chose to use the phrase "good reason" in some rules and the 

phrase "good cause" in' other rules. "If the drafters of chapter 388-02 WAC.believed that "good 
. . 

reason'! was synonymous with "good cause", then the drafters would not have used different 

terms in different rules. If the drafters of chapter 388-02 WAC intended to adopt a single 

standard, then the drafters would have used a consistent phrase throughout the chapter. 

3. Even if ttie undersigned were to agree that the terms "good reason" and "good 

cause" are synonymous in chapter 388-02 WAC, this does not mean that the undersigned 

would rely on the cited ESD case law to interpret "good reason". Instead, WAC 388-02-0020 

contains the following definition of good ca~se: 

WAC 388-02-0020 'What'does good cause mean? . 
(1) Good causeJs a substantial reason or legal justifiCation for failing to . 

appear, to act, or respond to an action. To show good·cause, the ALJ must find 
that a party had a good reason for what they did or did not do, using the . 
provisions of Superior Court Civil Rule 60 'as a guideline. 

(2) Good cause may include, but is not 'limned to, the foIl9wing.examples. 
(a) You ignore~ a notice because you were in the hospital or were otherwise 

prevented from responding; or . 
(b) You could not respond to the notice because it was written in a language 

that you did not understand. . 

(Emphasis ~dded). If the undersigned were to co~clude that "good reason" was synonymous 

with "good cause", then the undersign~d would use Civil Rule 60 (CR 60) ~s a guideline to 

interpret "good cause". The undersig.ned would not use the ESD case law as a guideline 

~ecause this would conflict with the instruction in WAC 388-02-0020(1). 

4. The CR 60 case law does ~Qt support the Appellant's position in this case. The 

Appellant's primary reason fqr the late-filed Petition for Review was the failure of office staff to 
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add the petition deadline to the calendar. Washington courts have held that errors by office 

staff do not provide a valid excuse for late filing under CR 60: 

Judicial decisions have repeatedly held that if a company's failure to respond to a 
properly served summons and complaint was due to a break-down of internal . 
office procedure, the failure was not excusable. 

If a company fails to respond to a complaint because someone other than 
general counsel accepted service of process and then neglected to 

. forward the complaint, the company's failure to respond is deemed due to 
inexcusable neglect. . . 

Cash Store, 116 Wn. App. at 848. Seealso Beckman v. Dep't of Soc. & Health 
Servs., 102 Wn. App. 687, 11 P .3d 313 (2000) (neglect in failing to institute 
office management procedures to "catch" administrative errors was inexcusable); 
Prest v. Am. Bankers Life Assurance Co., 79 Wn. App. 93, 900 P.2d 595 (1995) 
(neglect inexcusable when summons and complaint were "mislaid" while general 
counsel was out of town). . 

hi this case, PETCO failed to ensure that the legal .assistant responsible for 
entering the deadline into the calendaring system did so before she left on an 
extended vacation, subsequently failed to ensure that employees hired to 
replace that assIstant were trained on the calendaring system and competent in 
operating it, and failed to institute any other procedures necessary to ensure that 
PETCO's general counsel received notice of the dispute. PETCO's neglect was 
due to a break-down in internal office management and procedure and was, 
therefore, inexcusable. 

TMT Bear Creek ShoppingCtr., Inc. v. PETCO Animal Supplies, Inc., 140 Wn. App. 191,212, 

165 P.3d 1271 (2007). 

[Respondent's] excuse for failing to answer is that the individual who, according 
to the records of the Washir:lgtonlnsurance Commissioner, carried the 
deSignation of General Counsel had been reassigned to other duties .and was 
out of town at the time the summons and complaint was received at Bankers's 
offices. This, Bankers indicated, resulted in the file being "mislaid" and a 
consequent failure to "forward it to the proper personnel in time." Br. of Resp't at 
23. While certainly Bankers's failure to answer was neglect, it is not excusable. 
It is an important part of the business of an insurance company to respond to 
legal process that is served upon it. If Bankers had designated another 
individual to receive legal process of this nature, it hap a responsibility to notify 
the state insurance cOmmissioner of the change or make arrangements to have 
that person's duties assLimed hy someone else at the company. The failure of . 
Bankers to dq eijher of those things is inexcusable. See B&J Roofing, Inc. v. 
Board of Indus/Ins. Appeals, 6~ Wn. App. 871, 832 P.2d 1386 (1992) (error by 
an employee or corporation in misdirecting a petition for review of administrative 
decision not excusable neglect). 
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Prest v. American Bankers Ufe, 79 Wn. App. 93, 100, 900 P.2d 595 (199~). Ev.en if the 

undersigned were to agree that ,jgood reason" is synonymous with "good cause", the CR 60 

case law indicates that ordinary errors by office staff do not provide good cause for late filing. 

5. Nothing the Appellant has said or argued in its Petition for Reconsideration has 

convinced the undersigned that the Review Decision was incorrect and should be changed. 

The Appellant's Petition for Reconsideration is denied. The Conclusions of Law in the Review 

Decision are adopted. HCW 34.05.464(8). The procedures and time limits for judicial review 

. are described in the attached statement. 

IV. DECISION . 

The Appellant's Petition for Reconsideration is denied. The Review Decision is the final 

administrative order. 

NOTICE: The deadline forfiling a Petition for JUdicial Review in Superior Court is 
thirty (30) days from the date of mailing of this Decision on 
Reconsideration. 

Mailed on April 7, 2008. 

. . 
Review Judge 

Encl. (Judicial Review Information) 

Copies have been sent to: Puget Sound Medical Su'pply, Appellant 
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. IF YOU DISAGREE . . . 
YOU HAVE THE RIGHT TO APPEAL TO SUPERIOR COURT 

DEADLINE for Superior Court Cases - 30 DAYS: The Superior Court, the Board of 
.Appeals,·and the s~ate Attorney General's Office must all RECEIVE copies of your Petition for 
JudicialReview within thirty (30) days frpm the date stamped on the enclosed Reconsideration 
Decision. 

Refer to the Revised Code of Washington (RCW), including chapter 34.05, the. Washington 
Admin·istrative Code (WAC), and to the Washington Rules of Court (civil) for guidance. These 
materials are available in all law libraries and in most community libraries. 

If You ·Need Help: Ask friends or relatives for a reference to an attorney, or contact your 
county's bar association or r~ferral services (usually listed at the end of the "attorney" section in 
the telepho-rle book advertising section). Columbia Legal Services, Northwest Justice Project, 
the Northwest Women's Law Center, some law. school$, and other non-profit legal organizations 
may'beable to provide assistance. YoLi are not guaranteed an attorney free of charge. 
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