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I. INTRODUCTION 

This Court should affinn the Board of Tax Appeals ("Board") and 

Thurston County Superior Court because they correctly held that Skagit 

County Public Hospital District No.2 dba Island Hospital ("Island 

Hospital") was not entitled to a deduction from revenue subject to 

business and occupation (B&O) tax for money received as payment for 

Medicare copayments and deductibles. Island Hospital claims that such 

revenue is entitled to a deduction from B&O tax set forth at RCW 

82.04.4297, which allows certain hospitals to deduct from taxable income 

money "received from the United States or any instrumentality thereof." 

The Board and the Thurston County Superior Court correctly held that 

money received from patients or private insurance companies was not 

money received "from the United States or any instrumentality thereof." 

II. COUNTERSTATEMENT OF THE ISSUES 

Washington's business and occupation tax applies to all gross 

income of a business unless an exemption or deduction applies. The 

Legislature has provided a deduction for certain hospitals for monies 

"received from the United States or any instrumentality thereof." Do 

payments received not from the United States, but from patients or their 

insurers, who satisfy patients' personal obligations to pay a Medicare 

copayment or deductible, qualify for this deduction? 



III. COUNTERSTATEMENT OF THE CASE 

A. Factual Statement 

The relevant facts in this case are undisputed. Island Hospital 

provides medical services to patients, some of whom are insured under the 

federal Medicare program. BTA Doc. 252. I Island Hospital bills 

Medicare for services provided, and after receiving payment from 

Medicare, the hospital sends a statement to the patient or the patient's 

supplemental insurance for any copayment or deductible owing. BT A 

Doc. 290-91. Generally, Island Hospital receives payments for these 

copayments and deductibles from the patient or the patient's supplemental 

insurance provider. BTA Doc. 252, 276. The only revenue at issue in this 

case is these payments for Medicare patient copayments or deductibles. 

BTA Doc. 252, 276, 286-87, 296. 

Undisputed facts in the record show that it is the patient's 

responsibility to pay the copayment or deductible. BT A Doc. 296 (answer 

to interrogatory that generally Medicare deductibles and copayments are 

received from Medicare beneficiaries); BTA Doc. 299 (form signed by 

patients agreeing "I am financially responsible to the hospital for charges 

not paid under this agreement"); BTA Doc. 287-89, 293 (deposition 

1 The appellate record in this case consists of Clerk's Papers and the 
administrative record at the Board of Tax Appeals. The Department of Revenue will 
refer to "CP" when citing to Clerk's Papers and to "BTA Doc." when referring to the 
administrative record. 
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testimony that Medicare copayments and deductibles are billed to patient 

and consent form applies to Medicare patients); BTA Doc. 304-05 

(deposition testimony that "[t]hey have some co-payments and deductibles 

that are the responsibility ofthe patient.") Island Hospital treats its 

collection of Medicare deductibles and co-insurance the same way it treats 

the collection of deductibles and co-insurance of private insurance 

companies. BTA Doc. 283. 

There is no evidence in the record that documents provided to 

patients, such as billing statements or consent forms, indicated in any way 

that Medicare was responsible for the copayment or deductible or that the 

patient was satisfying an obligation of the Medicare program. See 

generally BTA Doc. 287-89,293,299,305-06. Rather, the documents 

indicate that the amounts due are the patient's obligation and are owing to 

Island Hospital. Id. 

Island Hospital's discussion of the Medicare program is not fully 

accurate. The great majority of Island Hospital's citations to the record 

are not to evidence, but to argument or the Board's order, which was 

decided on summary judgment and therefore contained no findings of 

3 



fact. 2 Thus, there is no factual evidence in the record that payments 

received from patients to pay a copayment or deductible are "Medicare 

payments," (App. Br. at 3); that Medicare regulations and billing 

instructions are designed to lead to "total recovery" of Medicare cost 

(App. Br. at 3); that Medicare "directs" its beneficiaries to pay 

copayments or deductibles (App. Br. at 4); or that supplemental health 

insurance is sold by "Medicare-contracted" insurance companies (App. Br. 

at 4). 

Furthermore, Medicare does not reimburse Island Hospital for all 

uncollected Medicare copayments and deductibles, as Island Hospital 

suggests. App. Br. at 4. Only a small portion of these deductibles and co-

insurance payments became "bad debt" for which the hospital sought 

payment from Medicare. BTA Doc. 309, 311-15, 318-19, 323-24. 

Provided that Island Hospital had complied with Medicare regulations and 

had first sought payment from patients, Medicare paid only a portion of 

the "bad debt" from Medicare deductibles and co-insurance payments 

owed to Island Hospital. BTA Doc. 156-57,296. See also 42 C.F.R. 

413.89(h) (limiting payment by Medicare of bad debt by varying 

2 E.g., App. Br. at 3 (first paragraph of Statement of the Case citing to Board 
decision and Island Hospital's own answer to interrogatory; second paragraph, first 
sentence citing to Board decision and counsel's argument at superior court; second 
paragraph, second sentence citing to Board decision, argument of counsel at superior 
court and one page of deposition testimony). 
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percentages based on year). Therefore, Medicare was not responsible for 

all copayments and deductibles but paid only a portion of the amount of 

deductibles and only if the hospital had made efforts to first collect those 

deductibles from patients. The Department of Revenue ("Department") 

did not assess B&O tax on these payments from Medicare because, unlike 

payments from patients or private insurance companies, these payments 

are received from the United States. 

B. Procedural History 

Pursuant to an audit, the Department determined that Island 

Hospital had not reported nor paid tax on income received from patients 

and supplemental insurance companies for the period January 1, 1997, 

through June 30, 2000 (the "tax period"). BTA Doc. 256-57. The 

Department assessed Island Hospital, and upheld the assessment in an 

administrative review process. BTA Doc. 255-71. Island Hospital 

appealed to the Board, which affirmed the assessment, reasoning that 

"Medicare patients and their insurers are not agents or instrumentalities of 

the federal government (Medicare) under RCW 82.04.4297 .... The 

patients' insurers are making payment on behalf of the patient (patients 

voluntarily pay for supplemental insurance policies with their funds), not 

Medicare." BTA Doc. 48. Island Hospital appealed the Board's decision 

5 



to Thurston County Superior Court, which affirmed the Board's decision. 

CP 108. 

IV. SUMMARY OF ARGUMENT 

Island Hospital may not deduct income received from patients and 

private insurance companies paying Medicare co payment and deductibles. 

The plain language of the statutory deduction applies only to monies 

received directly from the United States or an "instrumentality thereof." 

The ordinary meaning of an instrumentality of the government, the 

accepted meaning of the phrase in case law, and the structure ofthe 

deduction all show that payments received from patients or private 

insurance companies to pay copayments or deductibles do not qualify for 

the deduction. 

Legislative history of the deduction and subsequent statutory 

amendments confirm that patients and private insurance companies are not 

"instrumentalities" of the federal government. Finally, Island Hospital's 

expansive definition ofthe term "instrumentality" absurdly robs the phrase 

of any meaning and leads to an incongruous statutory scheme. 

V. ARGUMENT 

A. Standard Of Review 

The Administrative Procedure Act (AP A) governs judicial review 

ofa Board of Tax Appeal's decision. RCW 82.03.180. "The burden of 
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demonstrating the invalidity of agency action is on the party asserting 

invalidity." RCW 34.05.570(1)(a). 

The court reviews the Board's legal conclusions under the error of 

law standard. RCW 34.05.570(3)(d). Since the Board decided this matter 

on summary judgment and did not enter findings of fact, the Court's 

review is limited to whether the Board erroneously interpreted or applied 

the law. 

B. The B&O Tax Generally 

The B&O tax is imposed on every person "for the act or privilege 

of engaging in business activities" and applies to the "gross income of the 

business." RCW 82.04.220. The "legislature intended to impose the 

business and occupation tax upon virtually all business activities carried 

on within the state." Simpson Inv. Co. v. Dep 't of Revenue, 141 Wn.2d 

139, 149,3 P.3d 741 (2000). As a result, unless an exemption or 

deduction applies, a taxpayer owes B&O tax on all income received for 

the rendition of services, including services related to health care. Tax 

deduction statutes are narrowly construed. United Parcel Serv., Inc. v. 

Dep 't of Revenue, 102 Wn.2d 355,360,687 P.2d 186 (1984). Any 

ambiguity in such a statute is construed strictly, but fairly, against the 

taxpayer. Group Health Coop. v. Washington State Tax Comm 'n, 72 
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Wn.2d 422, 429, 433 P.2d 201 (1967). The taxpayer has the burden of 

proving that it qualifies for a tax deduction. Id. at 429. 

C. Medicare Co-Payments And Deductibles Are Taxable 

Island Hospital argues that the B&O tax deduction set forth at 

RCW 82.04.4297 should apply in this case. Island Hospital improperly 

stretches the statutory language, "monies received from the United States 

or any instrumentality thereof' in an attempt to apply it to payments 

received not from the United States, but from patients and patients' private 

insurance providers. Accordingly, Island Hospital has failed to meet its 

burden to show that the Board erroneously interpreted or applied the law. 

1. The Hospital is not entitled to the deduction because 
monies received from patients and patients' private 
insurers are not monies "received from the United 
States or any instrumentality thereof." 

At all times during the tax period, Island Hospital was entitled to 

deduct from its taxable gross income money "received from the United 

States or any instrumentality thereof ... as compensation for, or to 

support, health or social welfare services rendered by a health or social 

welfare organization .... " RCW 82.04.4297 (2000) (Attached as 

Appendix 1).3 It is undisputed that the revenue at issue in this appeal was 

received from patients and private insurance companies - not from the 

3 As discussed below, the statute was amended after the tax period at issue here. 
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United States or the Medicare program. Thus, applying a common 

understanding of the words of the statute, the Hospital's revenue does not 

qualify for the deduction. 

Island Hospital argues that patients and private insurance 

companies become instrumentalities ofthe United States when paying 

Medicare copayments and deductibles. Case law discussing 

instrumentalities of the federal government for tax purposes, the plain 

words of the deduction, and the structure of the statute all show that 

patients and their insurance carriers are not instrumentalities ofthe United 

States. 

Several cases address the issue of what is an "instrumentality" of 

the United States for tax purposes in other contexts. For example, in 

United States v. City a/Spokane, 918 F.2d 84 (9th Cir. 1990), cert. denied, 

501 U.S. 1250 (1991), the court held that the American Red Cross was an 

"instrumentality" of the federal government because it was created to 

carry out functions of the government itself and was virtually an arm of 

the government. Id. at 88. (Attached as Appendix 2). The court thus 

distinguished the Red Cross from mere contractors that were hired to act 

as agents of the government. Id. See also McAvoy v. Weber, 198 Wash. 

370,88 P.2d 448 (1939) (Home Owners' Loan Corporation was an 

"instrumentality" of the federal government where it was created by 
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federal statute, the act authorizing its creation specifically stated that it 

"shall be an instrumentality ofthe United States," the act required that it 

be under the direction of a federal agency and operated by the federal 

agency under such rules and regulations as the agency may prescribe, and 

all ofthe capital stock of the corporation was owned by the United States). 

While these cases address the term "instrumentality ofthe United 

States" for purposes of tax immunity, this well-developed legal term sheds 

light on what the Legislature meant when using the phrase. These cases 

discussing "instrumentalities" of the United States for tax purposes are 

also consistent with the dictionary definition of "instrumentality," which 

includes "a part, organ, or subsidiary branch esp. of a governing body <the 

judicial instrumentalities of the federal government>." Webster's Third 

New International Dictionary 1172 (2002).4 In every dictionary definition 

of "instrumentality" cited in its brief, Island Hospital omits language that 

4 The full definition is: 

I: the quality or state of being instrumental: a condition of serving as an 
intermediary <the agreement was reached through the ~ of the governor> 2a: something 
by which an end is achieved: MEANS <precious metals purified through the ~ of heat> 
b: something that serves as an intermediary or agent through which one or more functions 
of a controlling force are carried out: a part, organ, or subsidiary branch esp. of a 
governing body <the judicial instrumentalities of the federal government>. 

Webster's Third New International Dictionary 1172 (2002). Webster's Third 
New International Dictionary is generally the dictionary used by Washington courts. 
State v. Glas, 106 Wn. App. 895,905,27 P.3d 216 (2001), rev'd on other grounds, 147 
Wn.2d 410,54 P.3d. 147 (2002). 
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specifically addresses an "instrumentality" of a government or governing 

body: 

• From Webster's Third New International Dictionary definition, 

Island Hospital omits "a part, organ, or subsidiary branch esp. of a 

governing body <the judicial instrumentalities of the federal 

government>." Webster's Third New International Dictionary 

1172 (1981) (attached as Appendix 3) (quoted by Island Hospital 

at App. Br. at 8). 

• From the American Heritage Dictionary, Island Hospital omits, "3. 

A subsidiary branch, as of a government, by means of which 

functions or policies are carried out." American Heritage 

Dictionary 908 (4th Ed. 2000) (attached as Appendix 4) (quoted by 

Island Hospital at App. Br. at 8-9). 

• From the end of the Black's Law Dictionary definition, Island 

Hospital omits, " ... , such as a branch of a governing body." 

Black's Law Dictionary 814 (8th Ed. 2004) (attached as Appendix 

5) (quoted by Island Hospital at App. Br. at 9). 

As these dictionary definitions and the cases cited above show, an 

instrumentality of a government is not merely something that assists a 

government purpose, but must be more closely associated with the 

government itself so as to be considered a part of it. 

11 



These dictionary and case law definitions are also consistent with 

the statutory deduction as a whole. The deduction applies to "amounts 

received from the United States or any instrumentality thereof or from the 

state of Washington or any municipal corporation or political subdivision 

thereof .... " RCW 82.04.4297 (2000). The parallel language involving 

payments from the state shows that the deduction was designed to apply to 

monies received from governments and governmental agencies. 

Otherwise, the deduction would absurdly allow deductibles and 

copayments for a federal insurance program to qualify, but not deductibles 

and copayments for a state insurance program. 

In the present case, patients and patients' private insurers are not 

carrying out government functions when making payments to the hospital. 

As the Board recognized, they are simply paying a bill to satisfy the 

patient's financial obligation to the hospital. The record before the Board 

includes deposition testimony and answers to interrogatories in which 

Island Hospital admits that the patient copayments and deductibles are the 

responsibility of patients and the vast majority of these payments come 

from patients or patients' private, supplemental insurance companies. 

Board Doc. 287-89, 296, 299, 304-05. There is no indication that patients 

or patients' insurers were carrying out government functions or even 

acting under the direction of the government. 

12 



Island Hospital makes much of the fact that insurance providers 

must comply with Medicare regulations when offering supplemental 

insurance to cover Medicare copayments and deductibles. App. Br. at lI­

B. Island Hospital mistakenly asserts that these regulations essentially 

make insurance companies agents of the Medicare program, rather than 

simply being regulated by Medicare. But the Medicare program does not 

contract with these insurance companies for payment of copayments and 

deductibles; the patients do. Island Hospital's argument would absurdly 

make any business operating in a highly regulated industry an agent of the 

government. 

Nor does the process by which the hospital can recover "bad debt" 

transform patients and their insurers into instrumentalities of the United 

States. Medicare does not simply agree to pay patient copayments and 

deductibles. Rather, the hospital is required to engage in collection efforts 

and only if those efforts fail does Medicare make any payments. 42 

C.F.R.413.89. Medicare does not cover all of this "bad debt" but 

determines a set percentage that it will pay. 42 C.F.R. 413.89(h) (limiting 

coverage of bad debt by varying percentages depending on year); BT A 

Doc. 154-505,296. The overwhelming majority of patient co-payments 

and deductibles are paid by patients or their private insurers. Id. As the 

Board properly concluded, when the private insurers make a payment, 

13 



they do so not because of any governmental requirement but because they 

have contracted with the patient to make the payments. 

Under these circumstances, it stretches reason to suggest that 

Medicare is responsible for the patient co-payments and deductibles. The 

"bad debt" reimbursement by Medicare is simply a feature of the 

Medicare program, not an admission that Medicare is responsible for all 

patient co-payments and deductibles. This feature does not make patients 

into instrumentalities ofthe federal government. Accordingly, payments 

from patients and their insurers are not entitled to the deduction set forth at 

RCW 82.04.4297. 

2. Legislative history of the deduction and rules of 
statutory construction show that the deduction applies 
only to governmental payments. 

Even if this Court were to determine that the language of the 

deduction is ambiguous, the legislative history of the deduction reinforces 

the conclusion that the deduction applies only to governmental payments. 5 

The deduction for amounts received "from the United States or any 

instrumentality thereof' was originally enacted in 1979. Laws of 1979, 1 st 

Ex. Sess., ch. 196, § 5 (former RCW 82.04.430(16), now codified at RCW 

5 Although Island Hospital refers to "legislative history" of the deduction in its 
argument heading, it does not cite or discuss any legislative history of the actual 
deduction in effect during the tax period, but discusses only later amendments of the 
deduction. App. Br. at 13-15. As shown below, to the extent that later amendments to 
the statute show anything about the meaning of the deduction during the tax period, those 
amendments show exactly the opposite of what Island Hospital argues. 
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82.04.4297) (attached as Appendix 6). The final bill report for this 

enactment describes the added language as "[a ]mounts received from the 

United States or any governmental unit." Final Bill Report, Substitute 

H.B. 302 (attached as Appendix 7). Giving further indication of what the 

Legislature meant in using the term "instrumentality," the law at that time 

exempted from B&O tax compensation for services rendered to patients 

by hospitals operated "by the United States or any of its instrumentalities." 

Laws of 1979, 1st Ex. Sess., ch. 196, § 5 (former RCW 82.04.430(8». 

Island Hospital's expansive interpretation of "instrumentality" would 

make any hospital that accepted Medicare patients into "instrumentalities" 

of the United States, contrary to the obvious meaning ofthis other 

exemption. 

Furthermore, courts construe ambiguous tax deductions strictly, 

but fairly, against a taxpayer. Group Health Coop. v. Washington State 

Tax Comm 'n, 72 Wn.2d 422, 429, 433 P.2d 201 (1967). Thus, even if the 

Court finds the language of the statute ambiguous, the court should strictly 

construe the deduction against the taxpayer. 

The plain meaning of the deduction, the application of the 

deduction to state payments, case law addressing what is an 

"instrumentality" of the United States, dictionary definitions, rules of 

statutory construction and legislative history all show that payments from 
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patients and private insurance companies are not included within the 

deduction set forth at RCW 82.04.4297. As shown below, subsequent 

amendments to the statute further reinforce this conclusion. 

3. Legislative amendments after the tax period 
demonstrate the taxability of Medicare deductibles and 
co-insurance payments. 

Island Hospital argues that subsequent legislation demonstrates 

that Medicare deductibles and co-insurance payments received from 

patients or their insurance companies are entitled to the tax deduction set 

forth at RCW 82.04.4297. App. Br. at 13-16. Unlike legislative history of 

the original legislation, subsequent amendments do not necessarily show 

the intent of the original legislation. However, even if the Court considers 

later amendments to the statute, such amendments show that later 

legislatures read the deduction exactly as the Department does in this case. 

During the tax period, RCW 82.04.4297 provided: 

In computing tax there may be deducted from the measure of tax 
amounts received from the United States or any instrumentality 
thereof or from the state of Washington or any municipal 
corporation or political subdivision thereof as compensation for, or 
to support, health or social welfare services rendered by a health or 
social welfare organization or by a municipal corporation or 
political subdivision, except deductions are not allowed under this 
section for amounts that are received under an employee benefit 
plan. 

The statute was amended effective July 13,2001, adding the following 

language: 
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For purposes of this section, "amounts received from" includes 
amounts received by a health or social welfare organization that is 
a nonprofit hospital or public hospital from a managed care 
organization or other entity that is under contract to manage health 
care benefits for the federal medicare program authorized under 
Title XVIII of the federal social security act; for a medical 
assistance, children's health, or other program authorized under 
chapter 74.09 RCW; or for the state of Washington basic health 
plan authorized under chapter 70.47 RCW, to the extent that these 
amounts are received as compensation for health care services 
within the scope of benefits covered by the pertinent government 
health care program. 

Laws of2001, 2d Sp. Sess., ch. 23, § 2 (Substitute H.B. 1624) 

(attached as Appendix 8). The stated purpose of this amendment was to 

preserve and enhance the government's purchasing power of health care 

services in light of changes in the way that Medicare and other 

government programs provided health care benefits. Laws of2001, 2d Sp. 

Sess., ch. 23, § 1. 

These government programs had changed from simply paying 

hospitals for services to encouraging beneficiaries to participate in 

government-funded managed care programs, operated by intermediaries 

(such as Group Health) between government entities and hospitals. Id. 

The Legislature concluded that even though these intermediaries were 

acting on behalf of the government, and paying for services with money 

they received from the government, the payments to hospitals from the 

intermediaries would not be entitled to the existing deduction because the 
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payments were not received directly from the government. Id.; Final Bill 

Report, Substitute H.B. 1624 (describing the statute before amendment as 

allowing deduction "only for payments made directly by federal, state, or 

local governments.") (attached as Appendix 9). In order to maintain the 

government's purchasing power with respect to health care services in 

light ofthese changes, the Legislature amended RCW 82.04.4297 to 

include in the deduction payments from managed-care organizations under 

contract with a governmental entity. Laws of2001, 2d Sp. Sess., ch. 23, 

§ 2. 

If the deduction as it existed during the tax period applied to all 

payments associated with the Medicare program, as the hospital argues, 

this amendment would have been wholly unnecessary. Similarly, ifthe 

deduction as it existed during the tax period applied to payments made on 

behalf of the Medicare program, the amendment would have been wholly 

unnecessary. In contrast to the hospital's rationale, the Legislature felt it 

necessary to specifically include managed-care organizations, even though 

these managed-care organizations were obviously operating on behalf of 

the Medicare program. 

The deduction for governmental health care payments was 

amended yet again in the following legislative session. And yet again, the 

amendment is inconsistent with the hospital's theory. The new 
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amendment deleted the language that had been added to RCW 82.04.4297 

by the 2001 amendment and created a new section: 

A public hospital that is owned by a municipal corporation or 
political subdivision, or a nonprofit hospital that qualifies as a 
health and social welfare organization as defined in RCW 
82.04.431, may deduct from the measure of tax amounts received 
as compensation for health care services covered under the federal 
medicare program authorized under Title XVIII ofthe federal 
social security act; medical assistance, children's health, or other 
program under chapter 74.09 RCW; or for the state of Washington 
basic health plan under chapter 70.47 RCW. The deduction 
authorized by this section does not apply to amounts received from 
patient co-payments or patient deductibles. 

Laws of 2002, ch. 314, § 2 (H.B. 2732) (codified at RCW 

82.04.4311 (2002))6 (attached as Appendix 10)). Unlike the deduction set 

forth at RCW 82.04.4297, this deduction does not require that the money 

be received "from the United States or any instrumentality thereof." 

Rather, the language more broadly applies to amounts received as 

compensation for services "covered under the federal Medicare program .. 

. . " RCW 82.04.4311 (2002). This broader language, unlike that in RCW 

82.04.4297, arguably includes Medicare deductibles and co-insurance 

payments received from patients and insurance companies. Consistent 

with the language in RCW 82.04.4297 and the statute's purpose 

(increasing governmental purchasing power), the Legislature specifically 

excluded from the deduction patient deductibles and co-insurance 

6 This statute was amended in 2005, adding language not relevant to the issue 
presented. The operative language quoted above is now codified at RCW 82.04.4311(1). 
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payments.7 RCW 82.04.4311 (2002) ("The deduction authorized by this 

section does not apply to amounts received from patient co-payments or 

patient deductibles.") In adding the language specifically excluding 

patient copayments and deductibles, there is no indication from the statute 

or legislative history that the Legislature was removing a previously 

available deduction. Rather, patient copayments and deductibles have 

never been included in the tax deduction, and the change in statutory 

language necessitated the Legislature making it explicit in RCW 

82.04.4311. Legislative history of this amendment, just like the legislative 

history of the 2001 amendment, shows that the deduction as it existed 

during the tax period applied only to payments "made directly by federal, 

state, or local governments." Final Bill Report, H.B. 2732 (attached as 

Appendix 11). 

7 Accordingly, Island Hospital may not take advantage of this deduction even 
though it is retroactive to 1998. Laws of2002, ch. 314, § 4. The revenue at issue in this 
case is solely payments for patient copayments and deductibles. At times, those 
payments were made by patients and at times the payments were made by a patient's 
private insurance carrier. In either case, the payment was for the patient's copayment or 
deductible. BTA Doc. 252 (Island Hospital's Notice of Appeal to Board of Tax Appeals 
stating issue as "Did the DOR err in concluding that Medicare deductibles and co­
payments paid to ISLAND by Medicare patients and their private insurance companies 
did not qualify for deduction under RCW 82.04.4297?"); BTA Doc. 276 (Island Hospital 
Answer to Interrogatory No.7: "Island Hospital receives Medicare deductibles and co­
payments either from the beneficiary (patient) or supplemental insurance."); BTA Doc. 
286-87,296. 
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4. Island Hospital's interpretation leads to absurd results. 

In construing statutes, the court seeks to harmonize the statutory 

scheme and give effect to all statutory language. 8 Dep 't of Ecology v. 

Campbell & Gwinn, L.L.c., 146 Wn.2d 1, 11,43 P.3d 4 (2002); Kilian v. 

Atkinson, 147 Wn.2d 16,21,50 P.3d 638 (2002). The court avoids 

unlikely, absurd, or strained consequences when interpreting statutory 

language. Tingey v. Raisch, 159 Wn.2d 652, 664, 152 P .3d 1020 (2007). 

Island Hospital's interpretation would make the statutory scheme 

internally incongruous and lead to absurd results. 

Under Island Hospital's interpretation, RCW 82.04.4297 allows a 

deduction for Medicare copayments and deductibles paid by patients. Yet 

after the statutory amendments discussed above, RCW 82.04.4311 

specifically states that its deduction for monies received for services 

covered by the Medicare program does not apply to patient copayments or 

deductibles. Island Hospital's interpretation thus results in two different 

statutory deductions, each applicable by its terms to payments received 

under the Medicare program, but only one of which allows a deduction for 

8 Island Hospital argues that the Washington Supreme Court in Hamestreet, Inc. 
v. Dep 't afRevenue, 166 Wn.2d 444,452,210 P.3d 297 (2009), discarded the 
longstanding principle that courts construe a statute in the context of related statutes and 
the statutory scheme as a whole. App. Br. at 7. While the court in Hamestreet apparently 
concluded that the overall statutory scheme did not preclude its interpretation of the 
statute, it did not reject the rule of statutory construction. Decisions subsequent to the 
Hamestreet opinion continue to apply this bedrock principle of statutory construction. 
E.g., City af Seattle v. Winebrenner, 2009 WL 3465931 at *2 (Wash. Supreme Ct., Oct. 
29,2009); Past v. City afTacama, _ Wn.2d _,217 P.3d 1179, 1184 (Oct. 15,2009). 
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patient copayments and deductibles. This result is not only incongruous 

but contrary to the express intent of the Legislature in enacting RCW 

82.04.4311. See Laws of 2002, ch. 314, § 1 ("the tax status of these 

amounts should not depend on whether the amounts are received directly 

from the qualifying program or through a managed health care 

organization under contract to manage benefits for a qualifying program.") 

The hospital's expansive reading of "instrumentality" to include 

any means to an end would also absurdly make federal instrumentalities 

out of virtually every person in this state who pays into the Medicare 

system through a payroll deduction or otherwise. The Department 

respectfully requests that this Court not endorse such an absurd result. 

D. Island Hospital Is Not Entitled To Attorney Fees 

If the Court affirms the Board of Tax Appeals, it need not reach the 

issue of Island Hospital's request for costs and reasonable attorney fees. 

Nevertheless, the Department addresses Island Hospital's request for costs 

and its reasonable attorney fees in its appeal. 

Island Hospital fails to comply with RAP 18.1 by failing to cite 

any applicable authority supporting its request for attorney fees. Instead, 

Island Hospital cites only RAP 18.1 itself for support of its reasonable 

attorney fees. App. Br. at 17. A party seeking reasonable attorney fees 

must support its request by citing to authority and providing argument to 
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the court. Just Dirt, Inc. v. Knight Excavating Inc., 138 Wn. App. 409, 

420, 157 P .3d 431 (2007) ("Argument and citation to authority are 

required ... to advise us of the appropriate grounds for an award of 

attorney fees as costs.") (quoting Wilson Court Ltd. P'ship v. Tony 

Maroni's, Inc., 134 Wn.2d 692, 710, nA, 952 P.2d 590 (1998)). Because 

it failed to cite to any applicable law creating a right to recover attorney 

fees, Island Hospital's request for attorney fees should be denied. See also 

Whidbey General Hosp. v. Dep't of Revenue, 143 Wn. App. 620, 637,180 

P.3d 796 (2008) (Hospital's request for attorney fees denied because it 

failed to cite applicable law and devote a section of its brief to the request 

for attorney fees). 

Under Washington law, "a court has no power to award attorney 

fees in the absence of contract, statute, or recognized ground of equity 

providing for attorney fees." Union Elevator & Warehouse Co., Inc. v. 

Dep't ofTransp., 152 Wn. App. 199,208,215 P.3d 257 (2009) (citing 

Wagner v. Foote, 128 Wn.2d 408, 416,908 P.2d 884 (1996)). Even 

though Island Hospital fails to cite to any applicable authority authorizing 

an award of attorneys fees in its opening brief, as required by RAP 18.1, it 

might seek to rely on the Equal Access to Justice Act ("EAJA'') in its 
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Reply.9 That statute provides, "[A] court shall award a qualified party that 

prevails in a judicial review of an agency action fees and other expenses, 

including reasonable attorneys' fees, unless the court finds that the agency 

action was substantially justified." RCW 4.84.350. The requirements of 

"judicial review of an agency action" would be met in this case. However, 

Island Hospital must also demonstrate that it is a "qualified party that 

prevails." Island Hospital has not prevailed in this matter; additionally it 

must establish that it is a "qualified party" as defined under RCW 

4.84.340(5). Even ifit were to qualify, Island Hospital would still not be 

eligible for an award of attorney fees and costs, if the court "finds that the 

agency action was substantially justified." Here, the Department must 

demonstrate that its position is reasonable in law and fact. Union Elevator 

& Warehouse Co., Inc. v. Dep'toJTransp., 144 Wn. App. 593, 608,183 

P .3d 1097 (2008). The Department's interpretation of the statute denying 

Island Hospital the deduction for co-payments is reasonable in law and 

fact, in light of the fact that a unanimous Board of Tax Appeals and three 

different Superior Court Judges ruled in favor of the Department on this 

issue. CP 107-08 (Order on Petition for Judicial Review (May 29,2009) 

(McPhee, J.)); St. Joseph General Hospital v. Dep't oj Revenue, Thurston 

9 Island Hospital cited the EAJA, RCW 4.84.350, in its Petition for Judicial 
Review before the Superior Court. CP 8. However, nowhere in its briefing before the 
Superior Court did it devote a section of its brief to a request for attorney fees. See CP 
38-49; 98-106. 

24 



Cy. Super. Ct. No. 08-2-02054-9, Order on Petition for Judicial Review 

(June 8, 2009) (Hicks, J.); Skagit County Public Hospital Dist. No.1 dba 

Skagit Valley Medical Center v. Dep't of Revenue, Thurston Cy. Super. Ct. 

No. 08-2-02527-3, Order on Petition for Judicial Review (July 10,2009) 

(Murphy, J.). The Department's action was substantially justified and 

attorney fees and costs should not be awarded to Island Hospital under the 

EAJA. 

VI. CONCLUSION 

Hospital patients who pay their own bills are not instrumentalities 

of the federal government. Nor are patients' insurance companies that 

make payments on behalf of the patients instrumentalities of the federal 

government. Accordingly, Island Hospital is not entitled to a deduction 

from gross income that applies only to monies received "from the United 

/1/ 

/1/ 

/1/ 
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States or any instrumentality thereof." The Department respectfully 

requests that this Court affirm the decisions of the Superior Court and 

Board of Tax Appeals. 

RESPECTFULLY SUBMITIED this (;f day of December, 

2009. 

~~=T M. MCKENN ;r 1 /Derru ; 
PETER B. GONICK, WSBA #25616 
DAVID M. HANKINS, WSBA #19194 
Assistant Attorneys General 
Attorneys for Respondent 
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Business aud Occupation Tax 82.04.4294 

Intent-1980 c 37: See note following RCW 82.04.4281. 

82.04.4295 Deductions-Manufacturing activities 
completed outNide the United Stutes. In computing tax 
there may be deducted from the measure of tax by persons 
subject to payment of the tax on manufacturers pursuant to 
RCW 82.i14.24Q, the value of articles to tht: extent of 
manufacturing activities completed outside the United States, 
if: 

(I) Any additional processing of such articles in this 
state consists of minor fmal assembly only; and 

(2) In the case of domestic manufacture of such articles, 
can be and normally is done at the place of initial manufac­
ture; and 

(3) The total cost of the minor final assembly does not 
exceed two percent of the value of the articles; and 

(4) The articles are sold and shipped outside the state. 
[1980 c 37 § 15. Formerly RCW 82.04.430(14).] 

Intent,-1980 c 37: See nole following RCW 82.04.4281. 

82.04.42% Deductions-Reimbursement for accom­
modation expenditures by funeral homes. In computing 
lax there may be deducted from the measure of tax that por­
tion of amounts received by any funeral home licensed to do 
business in this state which is rect:ived as reimbursements 
for expenditures (for goods supplied or services rendered by 
a person not employed by or affiliated or associated with the 
funeral home) and advanced by such funeral home as an 
accommodation to the persons paying for a funeral, so long 
as such cxpendirures and advances are billed to the persons 
paying for the funeral at only the exact cost thereof and are 
separatdy itemized in the billing statemelll delivered to such 
persons. [1980 c 37 § 16. Formerly RCW 82.04.430(15).J 

Intent-l~80 e ~7: See note following RCW 82.04.4281. 

82.04.4297 DedUctions-Compensation from public 
entities for h~lth or social welfare services-Exception. 
In computing tax there may be deducted from the measure 
of tax amounts received from the United States or anv in· 
~trumentality thereof or from the state of Washington 0; any 
municipal corporation or pOlitical subdivision thereof as 
compensation for, or to support, health or social welfare 
services rendered by a health or social welfare organization 
or by a municipal corporation or political subdivision, except 
deductions are nut allowed under this section for amounts 
that are received under an employee benefit plan. [198B c 
67 § 1, 1980 c 37 § 17. Formerly RCW 82.04.430(16).] 

Intfnt-1988 c 37: See note following RCW 8204.4281. 
"l/eal/I. or sor./al welfare organization" deji"ed for RCW 82.04.4297-

CnririrtJlJllS for exemp,ion-"lleaZch or social welfaTe services" 
defined: RCW 82.04.431. 

82.04.4298 Deductions-RepaJr, maintenance, 
replacement, etc., of residential structures and commonly 
held property-Eligible organizations. (1) In computing 
tax there may be deducted from the me.asure of tax amounts 
used solely fur repair, maintenance, replacement, manage­
ment, or improvement of the reSidential structures and 
commonly held property. but excluding property where fees 
or charges are made for use by the public who IIrt! not guesl~ 
accompanied by a member, which are derived by: 

(2000 Ed,) 

(a) A cooperative housing association, corporation. or 
partnership from a person who resides in a structure owned 
by the cooperalive housing association, corporation, or 
partnership; 

(b) An association of owners of property as defined in 
RCW 64.32.010, as now or hereafter amended, from a 
person who is an apartment owner as defined in RCW 
64.32.0lO; or 

(c) An association of owners of residential. property 
from a person who is R member of the association. "Associ­
ation of owners of residential property" means any organiza· 
tion of all the owners of residential property in a defined 
area who all hold the same property in common within the 
area. 

(2) Fo~ the purposes of this section "commonly held 
property" includes areas required for cornmon access such as 
reception areas, halls, stairways, parking, etc .. and may 
include recreation rooms, swimming pools and small parks 
or recreation areas; but is not intended to include more 
grounds than aft) normally required in a residential area, or 
to include such extensive areas as required for golf-courses, 
campgrounds, hiking and riding areas, hoating areas, etc. 

(3) To.qualify for the deductions under this Rec(ion: 
(a) The salary Ot compensation paid to officers, manag­

ers, or employees must be only for actual services rendered 
and at leveI.~ comparable to the salary or compensation of 
like positions within the county wherein the property is 
located; 

(b) Dues, fees, or assessments in excess of amounts 
needed for the purposes for which the deduction is allowed 
must be rebated to the members of the association; 

(c) Assets of the association or organization must be 
distributable to all members and must not inure to the benefit 
of any single member or group of members. [1980 c 37 § 
18. Formerly RCW 82.04.430(17),] 

Intent--1980 c 3': See note followillg RCW ~2.04.42g1. 

82.04.431 "Health or social wc1fare organization" 
defined for RCW 82.04.4297-Conditions for exemp­
tion-"Health or social welfare services" defined. (1) For 
the purposes of RCW 82.04.4297, thc tenn "health or social 
welfare organization" means an organization, including any 
cornmut)ity action council, which rentlers health or social 
welfare services as defined in subsection (2) of Ihis section, 
which is a not-far-profit corporation under chapter 24.03 
RCW and which is managed by a governing board of not 
less than eight individuals none of whom is a paid employee 
of the organization or which is a corporation sole Ulluer 
chapter 24.12 RCW. Health or social welfare organization 
does not include a corporation providing professional 
services as authorized in chapter 18.100 RCW. In andition 
a corporation in order to he exempt under RCW 82.04.4297 
shall satisfy the following conditions: 

(a) No part of its income may bc paid di reetly or 
indirectly to its member", stockholders, officers, directors, or 
trustees except in the form of services rendered by the 
corporation in accordance with its purposes and bylaws; 

(b) Salary or compensation paid to its officers and 
executives must be only for actual services rendered, and at 
levels comparable to the salary or compensation of like 
positions within the public service of the state; 

[Title 82 RCW-page 37] 
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H 
United States Court of Appeals, 

Ninth Circuit. 
UNITED STATES of America, Plaintiff-Appellee, 

v. 
CITY OF SPOKANE, Defendant-Appellant, 

No. 90-35118. 

Argued and Snbmitted Oct. 5, 1990. 
Decided Oct. 31, 1990. 

As Amended on Grant of Appellee'~ Motion FOT 

Clarification Nov. 27, 1990. 

United States brought action against city to pre­
clude its collection of tax on lawfully conducted 
gambling activities of local unit of Red Cross and 
to recover back taxes. The United States District 
Court for the Eastern District of Washington, Justin 
L. Quackenbush, Chief Judge, 734 F.supp. 919, 
granted summary judgment in favor of United 
States, and city appealed. The Court of Appeals, 
Fernandez, Circuit Judge, held that: (1) Red Cross 
was instrumentality of United States that was im­
mune from local taxation, and (2) city had to return 
taxes collected. 

Affirmed. 

West Headnotes 

[1] Federal Courts 170B €;:::>776 

170B Federal Courts 
170BVm Courts of Appeals 

170BVIII(K) Scope, Standard..~, and Extent 
170BVIII(K)1 In General 

170Bk776 k. Trial De Novo. Most 
Cited Cases 
Grant of summary judgment .is reviewed de novo. 

[21 Federal Courts 1708 €:=-776 

l70B Federal Court~ 
170BVIII Courts of AppcOls 

Page 1 of7 

Page I 

170BVIII(K) Scope, Standards, and Extent 
170BVIII(K)1 In General 

170Bk776 k. Trial De Novo. Most 
Cited Cases 

Federal Courts 110B €=8S0.1 

170B Federal Courts 
170BVlII Courts ofAppcals 

170BVIIl(K) Scope, Standards, and Extent 
170BVIlI(K)S Questions of Fact, Verdicts 

and findings 
170Bk850 Clearly Erroneous Findings 

of Court or Jury in General 
110Bk850.1 k. 10 General. Most 

Cited Cases 
(Formerly 170Bk850) 

On constitutional questions, Court of Appeals re­
views findings of fact for clear error, and mixed 
questions offact and law de novo. 

[3) Federal Courts 170B €;::::::>776 

170B Federal Courts 
170BVIIl Courts of Appeals 

170BVHI(K) Scope, Standards, and Extent 
170BVIII(K) 1 In General 

170Bk776 k Trial De Novo. Most 
Cited Cases 
Questions oflaw are reviewed de novo. 

[4] TaxatIoD 371 €;:::>l006 

371 Taxation 
3711 In General 

37tk2004 Power of State 
371k2006 k. United States Entities, Prop­

erty, and Securities. Most Cited Cases 
(Formerly 371k5) 

No state can impose tax upon jllstrumentlllity of 
United States Government. 

[5] Taxation 371 €=;;>2006 

371 Taxation 
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3711 In General 
371k2004 Power of State 

371k2006 k. United States Entities, Prop­
erty, and Securities. Most Cited Cases 

(Formerly 371k6) 
Red Cross was instrumentality of United States that 
was immune from state and local taxation OIl law­
fully conducted gambling activities despite city's 
reference to fact that Red Cross was not considered 
agency for purposes of Freedom of Infomtation 
Act. 5 U.S.C.A. § 552. 

16] Courts 106 €::::>IOO(I) 

106 Courts 
10611 Establishment, Organization, and Proced-

ure 
10611{H) Effect of Reversal or Overruling 

l06klOO In General 
106kl00(l) k. In General; Retroactive 

or Prospective Operation. Most Cited Cases 
Court of Appeals' decision striking down city's tax 
on Red Cross' lawfully conducted gambling activit­
ies could be applied retroactively; decision did not 
establish new principle of law but merely restated 
fundamental principle that precluded taxatiOll of 
United States governmental functions. and retroact­
ive application would foster respect fur such prin­
ciple and would not result in inequity even though 
city might have already used Rome tax money. 

17] Taxation 371 €=3555 

371 Taxatioll 
371Vm Income Taxes 

371 Vm(H) Payment 
371k3555 k. Refunding Taxes Paid Most 

CitcdCases 
(Formerly 371kl097) 

City that improperly taxed Red Cross' lawfully con­
ducted gambling activities had to return taxes col­
Itx;led. 
"85 Laurie Flinn Connelly and Michael A. Nelson, 
As~t. City Attys., Spokane, Wash., for defendant-ap­
pcllant. 
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Gary R. Allen, David English Carmack, and Ken­
neth W. Rosenberg, Attys., Tax Div., U.S. Dept. of 
Justice, Washington, D.C., for plaintitl:'appcllcc. 

Appeal from the United States District Court for the 
.I:lastem District ofWssbington. 

Herem:: SKOPIL, O'SCANNLAIN and FERNAN­
DEZ, Circuit Judges. 

FERNANDEZ, Circuit Judge: 

The United States brought this action against the 
City of Spokane ("the City") and Spokane's Man­
ager of Finance, Peter Fortin, to prncludc: the col­
lection of a tax on the gambling proceeds of a local 
unit of the American National Red Cross, and to re­
cover back taxes, together with interest. The district 
court granted summary judgment in favor of the 
United States FNI and the City appealed. We af- firm. 

FNl. United Stales v. City of Spokane, 734 
F.Supp. 919 (E.D.Wash.1989). 

BACKGROUND 

The American National Rcd Cross is a unique char­
itable institution. It was created by the United 
States to perform such exceedingly important pub­
lic functions as aiding "the: sick and wounded of 
AImed Forces in time of war," and canying on "8 

system of national and international relief in time of 
peace" to mitigate "the sufferings caused' by pesti­
lence, famine, fire, floods, and other great national 
calamities .... " 36 U.S.C. § 3. Eight of its fifty gov­
ernors are appointed by the President of the United 
States and one of those eight acts as the principal 
officer of the cotporation. 36 U.S.C. § 5(8). While 
the organization must support itself from public 
donations and other sources, the United States does 
supply it with a pennanent headquarters*86 build­
ing. 36 U.S.C. § 13. The financial reports of the or­
ganization arc audited by the Department of De-
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fense. 36 U.S.c. § 6. 

The Inland Northwest Chapter of the American Na­
tional Red Cross has been a chartered local organiz­
ation since 1914. As such it is a local unit of the 
American National Red Cross. 36 U.S.C. § 4a. We 
will hereafter refer to the American National Red 
Cross as the "Red Cross" and the Chapter as the 
"INC" However, since the INC is a unit of the Red 
Cross, what we say about the rights and duties of 
the Red Cross also applies to the INC. 

The State of Washington authorizes bona fide char­
itable or non-profit organizations to conduct bingo, 
pull-tab, and punchboard games. Wash.Rev.Code § 
9.46.0311 (1988),FNl The Red Cross is an organiz­
ation that comes within that definition. 
Wash.Rev.Code § 9.46,0209. At the same time, the 
State of Washington authorizes cities to tux certain 
of the proceeds of those gambling activities­
Wash.Rev.Code § 9.46.1l0-and since 1982 the City 
has levied a gambling tax upon the INC. Spokane, 
Wash.Ord. § 8.40.020 (1982). 

FN2. The citations to the Washington Code 
are to the eurrent version of that law. F.arli­
cr vcrsions were to the same effect, as far 
as the issues on this appeal are concerned. 

For some time, the INC paid that tax without appar­
ent protcst, but in February of 1986 it did protest 
and requested a refund of all gambling taKes paid 
since July 1, 1980. The request was denied. The 
Unil.ed Slates then brought this action to obtain the 
refund, \Vith interest, and to enjoin any further levies. 

Cross motions for summary judgment were filed, 
and the district court ultimately entered a judgment 
which required the disgorgement of prior exactions 
by the City, together with prejudgment interest 
from the date of the demand for refund. The district 
court further directed that the City eease funher im­
position of the tax. This appeal followed. 

JURISDICTION AND STANDARD OF REVIEW 

Page 3 of7 

Page 3 

The dishict court had jurisdiction pursuant to 28 
U.S.C. § 1331, and we have: jurisdiction pursuant to 
28 U.S.C. § 1291. 

[IJ[2J[3J We review the grant of SUnunllry judg­
ment de novo. Kruso v. intemationai Tel. & Tel" 
872 F.2d 1416, 1421 (9th Cir.1989), cert. denied, 
496 U.S. 937, 110 S.Ct. 3217, J 10 L.Ed.2d 664 
(1990). On constitutional questions, this court re­
view:. findings of fact for clear error, and mixed 
questions of fact and law de novo. State of Nevada 
Employees Ass'n Inc. v. Keating, 903 F.2d 1223, 
1226 (9th Cir.1990); La Duke V. Nelson, 762 F.2d 
131 R, 1322 (19R5), modified, 796 F.2d 309 (9th 
Cir.1986). Questions of law are reviewed de novo. 
United States 11. McConney, 728 F.2d 1195, 1201 
(9th Cir.) (en bane), cert. dented, 469 U.S. 824, 105 
S.Ct. 101,83 L.Ed.2d46 (1984). 

DISCUSSION 

Two major issues confront us. First, is the Red 
Cross an instrumentality of the United States which 
is immune from this kind of taxation? Second, if it 
is, should the rNC have been granted a refund of 
thc back taxes? We will discuss each of these issues 
in turn. 

A. The Red Cross Is lmmunefrom This Tax 

[4][5J One of the hoariest principles of federal-state 
governmental relations is that no state can impose a 
tax upon an instrumentality of the United States 
Government. As the Supreme Court, speaking 
tluough Chief Justice Marshall, eloquently stated in 
MCulloch 11. Maryland, 17 U.S. (4 Wheat.) 316, 
431, 4 L.Ed. 579 (1819), that principle is bottomcd 
upon certain important axioms: 

That the power to tax involves the power to des­
troy; that the power to destroy may defeat and 
render useless the power to create; that there is II 

plain repugnance in conferring on one government 
a power to control the constitutional measures of 
another, whieh other, with respect to those very 
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measures, is "87 declared to be supreme over that 
which exerts the control, are propositions not to be 
denied. 

Nor can it be said that a little taxation, or taxation 
of Just one function OJ instrumentality, is proper. 
M'Cul/och also dealt with those possibilities. The 
Court said: 

We are not driven to the perplexing inquiry, so un­
fit tor the judicial department, what degree of taxa­
tion is the legitimate use, and what degree may 
amount to the abu!le of the power. The attempt to 
use it on the Dleans employed by the govenunent of 
the Union, in pur::iuance of the constitution, is itsc)f 
an abuse, because it is the usurpation of a power 
which the people of a single state cannot give. 

M'Cul/och, 17 U.S. (4 Wheat.) at 430. The Court 
continued: 
If the states may tax one instrument, employed by 
the government in the execution of its powers, they 
may tax any and every other instrument. They may 
tax the mail; they may tax the mint; they may tax 
patent-rights; they may tax the papers of the cus­
tom-house; they Dlay tax judicial proee~~; they may 
tax all the means employed by the government, to 
an excess which would defeat all the ends of gov­
enunent. This was not intended by the American 
people. They did not design to make their govern­
ment dependent on the states. 

M'Cul/och. 17 U.S. (4 Wheat.) at 432. 

Nothing could be more forcefully established. and 
while those principles alone do not demonstrate that 
the Red Cross is an instrumentality of the United 
States, there can be no doubt that it is. The Supreme 
Court made that clear in Department of Employ­
ment v. United States, 385 U.S. 355, 358, 87 S.Ct. 
464, 467, 17 L.Ed.2d 414 (1966) where it said, 
"[W]e hold that the Red Cross is an instrumentality 
of the United States for purposes of immunity from 
state taxation levied on its operations, and that this 
immunity has not been waived by congressional en­
actment." 

Page 4 of7 
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At first blush that would appear to dispose of this 
issue, bur the City claims Ibal accretions to the 
M'Culloch doctrine make it inapplicable to the INC 
activities which were taxed here. That claim is 
based upon a misreading of the authorities. 

The City first points to Federal Land Bank v. Board 
of County Comm'ys, 368 U.S. 146, 82 S.C!. 282, 7 
L.Ed.2d 199 (1961), a case in which the Supreme 
Courl struck down a tax levy on the Fedentl Land 
Bank, an instrumentality of the United States. In so 
doing, the Court indicated that if the activity being 
performed is not within the authority granted to the 
instrumentality, for e:uunple if it were illegal, taxa­
tion may be appropriate. Federal Land Dank. 368 
U.S. at 152-56, 82 S.Ct. at 287-89. That, however, 
has no application whatever to this case. There can 
be no doubt that the Red Cross can engage in activ­
ities designed to earn money. In fact, because it is 
not, tor the most part, funded with tax dollars, it 
must engage in many fund raising activities if it is 
to survive. While we do not suggest that the Re.d 
Cross can engage in illegal activities in pursuit of 
its goals, there is nothing illegal about thc gambling 
activities the INC engaged in here. 

But the City claims that there is still another string 
to its bow, for some activities of agencies of the 
United States can be taxed. Here again, when gaz­
ing upon the authorities cited one must be purblind 
if one is to overlook the distinctions between th05e 
authorities and this case. 

Thus, in James v. Dravo Contracting Co .. 302 U.S. 
134, 58 S.C!. 208, 82 L.Ed. 155 (1937), a private 
independent corporation that had contracts with the 
United States complained about the taxation of its 
gross receipt.s. The Court declined to fmd that a tax 
on the private entity wa~ a tax upon the government 
or its instrumentalities, even though the effect of 
the tax could, in theory, be felt by the government. 
James, 302 u.s. at 161, 58 S.C!. at 221. That is not 
this ca~e; the Red Cros.'! is no mere private contract­
or, it is II United States instrumentality. The same 
analysis applies to United States v. New Mexico, 
455 U.S. 720, 102 S.Ct. 1373, 71 L.Ed.2d 580 

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 

https:llweb2.westlaw.com/prilltJprintstream.aspx?rs=WL W9.11 &destination-'-'atp&prft,,-H... 12/1112009 

Appendix 2-4 



918 fo2d 84 
(Cite as: 918 Fold 84) 

(1982). 'There, too, a tax. on the receipts of private 
contractors was attacked; there, too, the tax was 
sustained. The Court indicated *88 that the mere 
fact that a contractor acts as an agent of the govern­
ment does not mean that it is an agency or instru­
mentality of the government. It does not mean that 
the contractor stands in the government's shoes. 455 
U.S. at 735-36, 102 S.Ct. at 1383. The entities in 
question were not ~o integrated into the structure of 
the government that its tax immunity devolved 
upon them. Rather, it was realistic to view them as 
the private entities they were-entities "independent 
of the United State!!." 455 U.S. at 738, 102 S.Ct. at 
1385. When dealing with entities of that stripe, it is 
necessary to be extremely careful about parsing 
their various activities when they claim that a tax 
falls directly on the United States. The same does 
not apply when one is dealing with an acknow­
ledged government instrumcntality such as the Red 
Cross. To do so in that instance would engage the 
courts in the unfit inquiry that M'CuIloch warned 
against. 17 U.S. (4 Wheat.) at 430. Private inde­
pendent contractors may be agcncics because they 
act as agents. They are not to be confused with in­
strumentalities like the Red Cross which are agen­
cies because they were created to carry out func­
tions of the govcrnmcnt itself and are, therefore, 
imbedded in the structure of the government to that 
extent. FN) As the Supreme Court has said, "both 
the President and Congres,q have recogni7.eci and ac­
ted in reliance upon the Red Cross' status virtually 
as an arm of the Government" Department of Em­
ployment, 385 U.S. at 359-60, 87 S,Ct. at 467. The 
Court agreed with that characterization. 

FN3. California State Bd. of Equalization 
v. Sierra Summit, Inc., 490 U.S. 844, 109 
S.Ct. 2228, 104 L.Ed.2d 910 (1989), and 
Washington v. United Scates, 460 U.S. 536, 
103 S.Ct. 1344, 75 L.Ed.2d 264 (1983), 
which also uphold taxation of a bankruptcy 
trustee's sales and private construction 
contractors' income, respectively, apply the 
same principles and are to the same effect. 
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In a fmal bid to deflect the inexorable force of the 
law in this area, the City asserts that the Red Cross 
is not really a tax exempt instrumentality of the 
govermnent, because we have said that it is not an 
agency for the purposes of the Freedom of Informa­
tion Act. See Invin Memorial Blood Bank v. Amer­
ioon Nat'l Red Cross, 640 F.2d 1051, 1057 (9th 
Cir.1981). That is an astonishing proposition. It 
suggests that we, in effect, overturned Department 
0/ Employment when we decided Irwin Memorial 
Blood Bank. We did no such thing. What we did de­
cide was that given the purposes and the back­
ground of the Freedom of Information Act, the Red 
Cross was not an agency within the meaning of thaL 
statute. To extrapolate from that holding to the area 
of the law which we must deal with here would be a 
serious logical and semantic error. It would insist 
that an entity incorporated by an acL of Congress to 
carry out essentially public functions is not exempt 
from taxation as it struggles to accomplish those 
purposes. rt would insist upon that even when the 
entity's activities are lavd'uJ, necessary and in pur­
suit of its duties as an instrumentality of the United 
States. It would insist upon that based on the fallacy 
that a word which has a meaning in one context 
must have the selfsame meaning when transplanted 
to an entirely .different context. We must eschew 
that extrapolation. 

It follows that the City improperly imposed the 
gambling tax upon INC. 

B. The City Must Disgorge the Taxes II Collected 

The City asserts that even if the tax is invalid, it 
should not be required to reimburse the INC for the 
taxes which have already been collected. Discus· 
sion of that claim requires analysis of two sub-is­
sues. Should the decision here be given retroactive 
effect, and, if so, what remedy is proper? 

While the issues sometimes seem 10 be entangled, 
the Supreme Court bas recently been at some pains 
to untangle them. See American Trucking Ass'm, 
Inc. v. Smith. 496 U.S. 167, 110 S.C!. 2323, Ito 
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L.Ed.2d 148 (1990). In American Trucking, the 
Court pointed out that retroactivity must be decided 
by use of the analysis outJined in Chevron Oil Co, 
v. Huson, 404 U.s. 97, 92 S,Ct. 349, 30 L.Ed.2d 
296 (1971). That does not, however, answer the 
remedy *89 question, a que~tion usually left to the 
states themselves to work out. American Trucking. 
110 S.Ct. at 2330. Sec also Probe v, State Teachers' 
Retirement Sys., 780 F.2d 776, 782-84 (9th Cir.), 
cert. denied. 476 U.S. 1170, 106 S.Cl. 2891, 90 
L.Ed.2d 978 (1986), where we, in effect, recog­
nized and applied the distinctions. 

[6] Because we need oot consider the question of 
remedy if the effect of our decision is not retroact­
ive, we will first consider retroactivity.FN4 

FN4. There is much juriRprudential debate 
about the propriety of any such analysis in 
the area of the constitution. See American 
Trucking, 110 S.Ct. at 2343 (Scalia, J., 
concurring). We, of course, cannot enter 
thc arena. We leave the battle to other gla­
diators. 

Our retroactivity analysis must apply the three-part 
Chevron Oil test: 

First, the decision to be applied nonretroactively 
must establish a new principle of Jaw, either by 
ovcnu\ing clear past precedent on which litigants 
may have relied ... or by deciding an issue of first 
impression whose resolution was not clearly fore­
Hhadowed.... Second, it has been stressed that "we 
must ... weigh the merits and demerits in each case: 
by looking to the prior history of the rule in ques­
tion, its purpose and effect, and whether retrospect­
ive: operation will further or retard Its operation." ... 
Finally, we have weighed the inequity imposed by 
retroactive application, for "[ w ]hcrc a decision ... 
could produce substantial inequitable results if ap­
plied retroactively, there is ample basis in our cases 
for avoiding the 'injustice or hardship' by a holding 
of nonretroactivity." 

404 U.s. at 106-07, 92 S.Ct. at 3S:S (citations omit-
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ted). 

Our decision striking down this tax does not meet 
the tests of nonretroactivity. We overrule no pre­
cedent here and we do not decide an issue of flCSt 
impression. As we have shown, our determination 
regarding the status of the Red Cross does not pro­
ceed from some obscure and half-formed idea only 
now wrested into the light of day. Rather, it pro­
ceeds from a long, if sometimes wavy, line of Suo 
preme Court authority. This alone indicates that ret· 
roactivity is required. See Ash/and Oil, Inc. v. 
Caryl, 497 U.S. 916, 110 S.C!. 3202, 3205, 111 
LF.d.2d 734 (1990) (per curiam). However, we will 
also look to the other elements, We are dealing with 
II fundamental principle that precludes the taxation 
of United States governmental functions. Retroact­
ive operation of our decision will surely foster a 
proper respect for that principle by encouraging 
local entities to trcad carefully when they impose 
taxes on entities like the Red Cross. Finally, no in­
equity results from retroactive application. It is true 
that the City may already have u.~ed the tax money, 
but at the very least it should bave entertained the 
gravest doubts about its right to collect the tax in 
the first place. Against that is the ineqUity to the 
INC which would be wrought were i( furced to 
forego its claim to recover. PN5 Therefore, this de­
cision will apply retroactively. 

FNS. There ill no 8ssmtion that this actiun 
is barred by the statute of limitations. Nor 
is there a claim that payment under protest 
was required by Washington law. Cf. McK­
esson Corp. v. Division qf Alcoholic Bever­
ages and Tobacco, 496 U.S, 18, 110 S.Ct. 
2238.2243-44 n, 4, 110 L.Ed.2d 17 (1990)', 

[7] We tum then to the question of relief. That the 
INC is entitled to relief can hardly be questioned, It 
is true that the exact form of relief is often left to 
the local governmental entity when a tax is struck 
down as unconstirutional. However, that is typically 
done in cases WhCR there is a commerce clause vi­
olation whicb can be remedied in anyone of a num-
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ber of ways. See, e.g., Ashland Oil, 110 S.Cl. at 
3205; American Truclcing. 110 S.C!. at 2330; McK­
esson Corp., 110 S.Ct at 2252. That approach has 
no application here, for here, purely and simply, a 
IIIX lut~ been exacted from a federal instrumentality. 
The only logical relief, aside from precluding fur­
ther taxation, is to order the improperly taken mon­
ies refunded. That was the course adopted in De­
partment of Employment, 385 U.S. at 357, 87 S.Cl. 
at 466. It is the course the district court adopted; it 
is the course we adopt today. 

*90 CONCLUSION 

The Red Cross is II United States Government in­
strumentality which i~ immune from state lind local 
taxation when it is lawfully pursuing its mandated 
purposes. Here, the INC was engaged in fundrais­
ing by lawfully conducting certain gambling activ­
ities. The City erred when it levied a tax on those 
activities. 

Thus, the City must cease making that levy and 
must refund back taxes paid by the INC since 
November 21, 1982, together with interest from 
February 28, 1986, the date that the INC made its 
demand. 

AFI'IRMED. 

C.A.9 (Wash.),1990. 
U.S. v. City of Spokane 
918 F.ld 84 

END OF DOCUMENT 
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Instrumental crime 

§ 3-104(a). See NEGUTlABLH lNSIKUNt:N'1. 3. A means 
by whir.h something is achieved. performed, or fur­
thered <an instrument of social equality> 

inchoate instrument. An unrecorded instrument 
that must, bv law. be recorded to serve as effective 
nutice to third parties, • llntil the instrument is 
recorded, it is effective only between tbe parties to 
the instrument. 

incomplete instrument. A paper that, although in­
tended to be a negotiable instrument, lacks an 
eR.~f'.mial element. • An incomplete instrument 
may be enforced if it is subsequently completed, 
vec § 3-115. lCases: Bil],. and Notes <3=>144. 
C.J.S. Bills end N()us; Letters of Credit §§ 127, 
129-130, 143.) 
indispenJable instrument. The formal written evi­
dence of an interest in intangibles, so necessary to 
represent the intangible that the enjoyment, trans­
fer, or enforcement of the intangible depellds 011 

possession of the insLt'UIlIent. 

perfect instrnment. An instrument (such as a deed 
or mortgage) that is executed and filed with a 
public registry. 

sealed instrument. Sec: SE.ALED INSTRUMENT. 

instrumental crime. See CKIM~. 

instrumentality. n. 1. A thing used to achieve an end 
or purpose. 2. A means or agency through which a 
function of another entity is accomplished, such.a.s a 
branch of a governing bOdy. 

instrumentality .. ule. The principle that a corporation 
ill treated all a ~lIhsidiary if it is .controlled to a great 
extent by another corporation. - Also termed ins/ro­
mt1ltality th8ory. 

instrllment4 noviter repe.rta; (in-stre-men-ta DOh-y,,-tar 
ri-p9I'-ta). [Law Latin] Hist. Inslruments newly dis­
covered. Se~ E,X INsrRllMtNI'IS DE NOVO REnRTIS. 

Instrument of accession_ Int'/law. A document formal­
ly acknowledging cite issuing state's consent to an 
existing treaty, and cxchan~ed with the treaty pal­
tics or deposited with a desIgnated stale ur intern,,­
tional organization. See ACC[.~SION (3). 

Instrument of appeal. Hist.. English J.aw. A document 
used to appeal a judgmenL of divorce rendered by a 
trial judge of the Probate, Divon;e and Admiralty 
DiviSlon to the full panel of the court .• The use of 
the instrumenl uf appeal ended in 188!, when ap­
p~al~ were t.~ken to the Court of Appeal rather than 
the full panel of the Probate, Divorce and Admiralty 
Division. 

instrllment of crime, See CRIM INAL lNSTI\UMENT. 

instrument of ratificiltion. Infl law. A document for­
IIl"lly ;u:knowleriging th~ issuing state's confirmation 
and acceptance of a treaty, and exchanged by the 
treat y parties or deposited with a designated state or 
international orgalllzation. See R1I:rlFlCAT10N (4). 

insh'lIl1lelllurll (in-strcwrwen-laIIl). [Latin] Hisl. A docu­
ment, deed, or instrumeJll; esp., a document that is 
not under seal, such as a Courl roll. 

insubordination. 1. A willtil] disregard of an employ­
er's instructions, esp, behavior that gives dle "lIIpluy-

er G(Use to tCl'lllinate ,1 worker's cnlplovm 
[(;as~s: M'il,I{:1' and Servant (l=>~\O(5), C.J.S. Em io!nt 
1'.\uiJiOH'f' Hd,,{irHlI/II/! §~ 6!). 71.1 2. All act of t~ J~' 
diencc lo propel .lull"Jlil;;; e~}l .. ;1 refusal tu obeo . 
ord"r Ih,,! " ,up""i", "Ilker is 'llItilclI'ized to ! an • .,.Ve. 

in subsidium (in '<lb-.. id-~e-;lJ11). [1.;llin1 Hi .. l. In aid 

insuftlcient evidtno.:e. Se" I·.\·IIJI:.'<:I· .. 

insuffici<:nt funds. See N'll Sl l+IClI'.:'<lT H'~l)~. 

insula: (in·sly]a-la). I/. [L>I:;nl NIJlIlf/U Im(l. 1. An 
2. !\ deu\Cllc<l hOllse or .Jlcwk "I' "partments 
l.el,allis. 

in~ular, ad]. I. Or. rclalil1!-( to. ii'om, or ~·'''"';U[·urJln 
isiallli <iuolilar origin> 2. l'I,I"lc:c1 (i'om 
cSl.ed in, ()l jgn()r~ill or lhings outside 'a 
scope <inslliaL" \-'it.:wpuinl> 

insular area. A 1·"'lTil.oI'Y or rommollwealth .•.. 
phn,e JS used I,y SOIll<: writers 10 d<'n<)te 
of which the lCl'm. In TiIOJ)' and "" "'IJ'''fJ1~wl'altlii 
spe(.ie~. S<;e CO\{MO!'iV'r"l:,,\I.TH til: -, I:.KK1TOR'r' (1:1 

insular court. Se~ l:( )l: K I 

insular possession. S~{' 1'( )'sSI'.SSII IN. 

in .~UI) (in s[yJoo·oh) [Ltt:ll]lIiII. In reference to 
own afbirs. 

in suo genere (ill sty)oo ·oh jen·~r·ee). ILatin] 
their own kind .• The phrase lISU. referred 
lain writJl)~~ thal wen; binding even rhough 
lacked I.he tClrJlull re'l,uremcnrs. 

in SilO ordine (in s[y]OO-Oll or·rl~-nce). lLath,] 
hiS order. 

"In suo ordlne A cauHoner whO is 
benetit 01 discussion can only be I 
of the obllga:ioP'l which he . i 
is, af1ar \he prinoopaI creditor has been 
an heir :;an ooly be made liable for the 
h s ancester, ar.er the executor who 
moveable estate has been discussed, 
able estate has prO'led insufficient In mAP.! 
John Traynar, TraY,1sr's Latin Max/ms 277 (4UJ 

insurable, lJdi Able' to ~ iIlSun::<I 
risk>. - insurability, rl. 

insurable interest. See .YfEHST 12!. 

in.,"mble value. The worth of [he. mhjecl of an 
<lnee (,(lI1rract, usu. expJ'ess<:d as a monetary 
[ealSe.: In~l1nlncc ~2171. C.J.S. 
§§ IIOf!-II09, 1204.] 

in,~UJ'3IIo;e. l. .'I. colltrac-! by whiell one pany 
immu) 1111denakes III i:ldelllnif)' an()lh~r parry 
m.\w·prl) agHinsl I-i.~k Dr loss. <i3111'lge, or Iiabilily . 
illg fl'Cilll rhe O(t'UrreHce 01 ",me specified 
gell(:Y. 'llld USII. to dekn<l tile iC\""r~d or 1.0 pax 
Jdcnse regardle,s of whethn Ih~ insured lS 
1Il.'lel), li)u1ld [i;lhle. - All inwred pan)' USt!. 
premillill to Lh~ inslll"(-r in exchange fill' the 
rr'~ "SSlllllplio" of lht: in.I11r<:rl's J·isk. 
dcnllllH~al iun P]"OVi!:lIOll:;t Hl'C ~;10:)t C~)Jnlnon ill. 
all(, [Julido;,. p'II·(j"S ((l .IIlY lype of 
a~~I'(~C (11') indt;:l1u'liti{,lli(~n <llTi.lJlgemellls. 
slIr;mce ~lonI. CJ.S. ins/lm/I(;' ~ 
anlol11'lt for \A:hi<:h !'!(IU1COlh' or S<.Im(~l.hing 
by ~1I('h rt" agn,:ullt;nL. -- insure. l!b. 

"Insutanca. or us ·t ts sometimes I 
comracl by which Dna party, lor a COflSKJer~ltlon. 
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prop"rty at the time of the granting of th~ option. as determined by the de­
panment of revenue or when the option is held by the United States. or by 
an appropriate agency thereof. 

Passed the House May 9, 197.9. 
PaSSed the Senate May 7. 1919. 
Approved by the G.overnor May p, 1919. 
Filed in Office of Secretary of State May H, 191-9. 

CHAPTE~ 194 
ISubslilllte HOUiso Bill No. 7~j 

CITIES AND.COUNTll:S-HOMf. R.1JLB--LEO!SLAnve STUDY 

AN ACT Adaling to local pernment; ami addins a new chaplet ro nile lS RCW. 

B~ it eDac~cd by the ~i$laturc or the State ot Wa~hil\gt~n: 
NEW SECTION. Section I. The Legislature finds that coDfusion and 

ambiguily e~is1S in relation to 'borne rulc' powe~ of cities and counties, 
The legislalure further recognizes tb.! expansion of bome rule POWCl'S cre. 
ates questions 'of conflict and duplication of laws and ordinances, the effects 
of which are of concern to all the citizem; of the Slate of Washington. 

Therefore, the legislature hereby cmpowel'$ and directs that'a 'joint 
~ornmittee compo.o;ed sf six members of the Senste and sil( IlJel!lbers oC the 
House of ReprqenlativC$ be appointed .to study the ;ssue pf "home rule.' 
The committee sball be composed of tb~ members of.the majority anQ 
thr~e members of the mruo";ty from each house of tbe legislature appointed 
by the President of the Senate a.nd the Speaker(s) of the Housc of Repr.c, 
senlatives.. The i!lint committee sbsJl hold hearings Jlnd report to the legis. 
lature their filJdings aad recommendations on or before February I, 1981. 

Passed lhe House: May 11. 1979. 
Passed the Senate April 12., 1979. 
ApproVed by the Governoi May 24, 1979. 
Filed in Office of Secrc:tary of Slate May 24, 1979. 

CH.oI\.PTER 195 
[HoUSe Bill No. 100] 

STA T.E ROUTE NUMBER 27 

AN ACT RclariD& ro Sla1C lIigbwa,. ""'lcs; and ameaclins reetiao 24. c:IIaptCi- $1. Laws ot 
1970 CI<..-s. dJ: amended toysoolion 2, ehpter 63, Lawsot-lt75 aa4 RCW 47.r7.ll~. 

Be il enacted by the .Legislature of the Slate oC Washington: 

Section. ,. Section 24. chapter 51, Laws of J 970 ex. R:SS. as amended by 
section 2, cbapler 63, LaW$ of 1975 and RCW 47.17.115 are each amended 
[0 read lIS f oJ/ows: 

01541 
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.fit state higbway to be known as state roufe number 27 is eSUlblished as 
follows: 

Beginning at a junction with state roule number «('R&-at) 195 in the 
vicinity of Pullman, thence northerly to a junction with stale route number 
211 in the vicinity of Oakesdale; ~Iso 

from a junction with State: roU11: number 271 at Oak~alc, thence in a 
northerly dil·tclion by lA.'lIy of Tekoa, Latah. fairfield, and Rockford to a 
junction with state route num'her 90 in the vicinity of Opportunity. 

Passed the House March 21, 1979. 
Passed the Senate May II, 1979. 
Approved by the Governor May 24, 1979. 
Filed in Office or Secretary of State May 14. 1919 

CHAPTER 196 
ISuhotitrlte House Bill No. 302j 

TAXA T10"-RATes--EXEMYrION~-DEDUcnONS 

AN .o,cr Itdatina to bIKi~ and """"paliml ta?'otlOll; amend.inl section ~2.02.o20. chaplcr 
rs. Laws of 1961. HCIilIiII6, chapt .. 236, Laws of 196' •• "" scc:t.ion &. chapter 94. Laws 
of 19~, 1st ox. --. ud ItCW 82..Cl2.0lO; .""",dilll! ",:>lion 82.().4.240. chapter IS. L ..... 
of 1961 u lasI amauIed bysoclion 3, chapter 281. Laws or 197\ ex. _. and ItCW 82· 
-04.240; aJHllllilll IItCDon 82.04.200 •• pler 15. La ... ofl961 as last amended by section 
;, clurplcr 291. La .... of 1975 I" ex. sou. and ItCW 32.04.260; amcoclill, section 82.04-
.300. e&aJICsr 15. La .... ot 11161 .. /os( amemlod by teetion 41. cIlapter 278. La .... of 19n 
III ex. !tis. amlllCW 82-04.300; arnadir., _ion 82JI'UJO, chaptd I S. La .... of 1961 
as last aJJICIIdcd by -aon I. oJrapter IO~. Laws of 1!l77 ell ....... ud RCW 82.04.430; 
amendiD& _ion :.l, caapler 169, La .... 0( 1974 ex.. ...... and RCW S2.04.44Z; amc:Dding 
UdiOll 7. cJaap«.cr .>?,Laws oIl974 ex. -. as .meJldul by section I. chapter 35. La .... or 
197'1 CJ<. '1I8S. aad ltCW 35 •. %;.755; .",Cllldialtl SectIoa 14. c:.~"pler 61. La .... of 1915-'76 
2J>d •• ICIS. aMi RCW 84.36.451; a/IICDdjlll SeclioD 2. citapler 61. La ... of 1975-'76 2nd 
CL SCSI. asci RC'fII &+~A.02O; addilr8 new II!lClions to chaptCl' nOlI RCW; providins an 
eft'e<doo dale: ... d rIecJrorins u emo:rpney. 

Be it enacted by tbe Legislature of the Slate of Waahington: 

Seclion I Section 82.04.240. chapter 15, Laws of I 961 2.5 lasl amended 
by sectiorJ 3, chapter 28/, Laws of 1971 ex. sess. and RCW 82.04.240 aTe 
each amended to readas follo\1los: 

Upon every person excepl persons taxablc under subsections (2), (3). 
(4). (5), (6). «~) (8), (9),-or (I0) of RCW 82.04.260 engaging wilhin this' 
state in business as a manufacturer; as to such persons the amounl of the 
tax with respect to such business shall be equ.a.i to the value of the products. 
including byproducts, manufactured. multiplied by the ratc of forty-four 
one-hundredths of one percent 

The measll.re of the tax is the value of the products, including byprod· 
ucts. SO manufactured regardless of the place of sale or the fact that deliv· 
cries may ~ made 10' points outside tbe Slate. 
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Sec. 2. Section 82.04.260, chapter 15, Laws of 1961 as last amended by 
section 7. chapter 291, La....,. of 1975 1st ex. scss. and RCW 82.04.260 are 
each amended to read as follows: 

(I) U!xm ever), person engaging withiQ tbis stale in the bu$iness of 
buying wheat. oats. dry peas, com, rye and barley. but not including any 
manufaclured or processed products thereof. and selling the >:arne at whole. 
sale; the (u imposed shall be cqll<l[ to the gross proceeds derived from such 
sale:; multiplied by the rale of one one-hundredth of one percent. 

(2) Upon every person engaging within this state in the business of 
manufacturing wheat into &ur, soybea~s into soYbean oil. or ~unBowcr 
seeds into sunflower oil, as to sucbpcrsons the amQunt of tax with respect to 
snch business shalJ be equal to the value of the /lour ~ manufactured. 
multiplied by the rate of one-eigbth of one percent, 

(3) Upon every person engaging within tllis state in the busines5 of 
splitting or processing dried peas; as Lo sucb persons the amount of tax with 
respect to sm:h business shall be equal to the value of the peas split or pro­
cessed. multiplied by the Tate of one-quarte.!' of OIle percent. 

(4) Upon every penon engaging within this state in the business of 
manufacturing seafood products which remain in a raw, raw froxen. Qr raw 
sailed staLe at the completion of t-be manufacturing by that person; as to 
such persons the amount of tal: with respect to such bu~illess shall be equal 
"0 the value of the produc~ manufactured. multiplied by the rate of one­
eighth of one percent. 

(5) Upon every person engaging within Lhis state in the business of 
manufacturing by canning, preserving, freezing or dehydrating fresh fruits 
II nd vegetables; as to such persons the amount of tax with resPect to such 
business sball be equal to the value of the products canned, preserved, fro­
zen or dehydra~ multiplied by the rale of three-tenths of one percent. 

(6) Upon every person engaging within this state in the business of 
manufacturing aluminum pig. ingot, billet, plate. sheet (flat or coiled). rod, 
bar, wire.,cahle or eKtrusions; as to such persons the am<lunt of the tax with 
respect to such business shall be equal to the value of the products manu, 
factured multiplied by Ihe rate of (our-tenlhs Gf one percent. 

(7) Upon every nonpr9fit ~rlltion and nonprofit aS3ociation c:ngt\ging 
within this state in re.~e.arch and development, as to such corporations aDd 
lIs.~ociatj<ms. the amou.nt of tax with respect to such activities shall be equal 
to the gross income derived from such activities multiplied by the rate of 
forty-four one-hundredths of one pefccnl. 

(8) Upon every person engaging within this state in the business of 
slauehtering. breaking and/or processing perisbable meal products ud/or 
selling the same at Wholesale; as tu such persons the taJc imposed sJIaU be 
equal to the gross proceeds derived from slIeh sales multiplied- by the: rate of 
rhirty-tbrec one-hundredths of OBe percent. 

11756 J 

WASHINGTON LAWS, 1979lst Ex. Sus Cb. 196 

(9) Upon etVery person engaging within Ihis state in the business of 
making sales, at retail or wholesale. of nuclear fuel assemblies manufac­
lured by tbat person, as ,to such persons lhc amoun.t of tax with respect to 
such business shall be equal io tbe gross pro=:ds of sales of the assemblies 
multiplied by the ratc: of twent)l-Iive one-hundredths of one percent. 

(IO) Upon every person t:Jlgaging within this slate in the bU5ine~ of 
manufacturil!g nuclear fuel assemblies, as 10 such j)¢TSons the amount at tax 
with respect to such business shall be· equal to the v211le of the ptoduclS 
manufactured multiplied by the rate of twenty-live one-hundredths of one 
percent. 

(II) Upon every person engaging within this state in th., business of 
acting as a travel agent; as 10 soch persons the amount of the tax with re­
spect to such activities shalf be cqual to the 8r~ income derived from such 
activities multiplied by the Tate of twellty-five one-hundredth; of one 
percellt. 

(12) Upon every person engaging within this ,tate in business as an in­
termitiOlUlI steamship agent, internaLior.aJ cu~toms house brOKer, interna· 
tional freight forwarder, vessel and/or cargo cbarter broker in foreign 
cOmmerce. and{ or international air cargo agent; as to such persons tht: 
amount of the tal: with respect to only international activities shaH be equal 
to the gross income derived from such activities multiplied by the rale of 
thirty-three ono-hundredths of one perce.'!L 

'(13) Upon every person engaging within this stale in the business of 
stevedoring and associated activities pertinent to the movement of goods and 
coinmodities in waterborne iilterslatc or foreign commerce; as to such per· 
SOlIS the am?unt of ta~ with rcspect to' such business shall be eq'Jal to the 
:l!ross proceeds derived from sucb activities multiplied by lhe rate of thirty­
three one hundredtbs of one percent. Per~ns subject to taxation under this 
subsection shall be exempt from payment of Ia}les imposed by chapLer 82.16 
RCW for that portion of lheir business subject to taxation under this sub­
$ection. Stevedoring and as.t;()Cia.ted activities pertinent to the conduct of 
gouds and commodities in waterborne interstate or foreign commerce arlO 
defined as all activities of a labor, service or trnnsportaliou nature whereby 
cargo may be loaded or unloaded to or from "essels or barges, passing over, 
ODtO' or under a wharf, pier, or similar structure; cargo ma~' be moved to a 
warehoiaae or similar holding or storage yard or area to await further 
movement in import or export or may move to a consolidation freight sta­
tion' and be stuffed, unstlilfed,containc:rized. separated or otherwise segre· 
gated or allgresated for delivery or loaded 011 any mode of lrallsportinion 
for delivery to its consignee. Specific activities included in this definition 
arc: wharfage, handling, loadiog, unlbading, moving of carge to a conve­
nient place of deli~ to tfle consignee or a convenient place for furtber 
movement to export modCi documentation services in connection with the 
receipt, deJiVe% checking, care, custody and control of cargo required in 
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Lhe transfci- of cargo; ,importc;d automobile handlinp! prior, to deljvery to 
consignee; tctminal steYc:dorin& amf incidemal vessel services, jDcludiqbul 
nOi Jinlit~ to pluwng' and Ul1pJumriag refrlgcratar service to t<lntainers, 
trililers, a nd other refngeratcd caqo receptaclcs. and securing 81lip hatch 
~ 

·Sec. 3. Section 82.02.020. chapter 15. Laws of 1961. section 16, chapter 
i36, uWs- of 1967, and' section 8. ch8.pter 94, Laws of 1970, 1st ex. sess.., 
aOd RCW 82.02.020 'arc each amended to read 'as follows: 

Except only 'as expressty provid~d in RCW 67.28.180 and 67.28.190 and 
[he provisions of chapter 82.14 RCW. the Rate preempts the field oHm­
posi:pg taxcz upon'retail sales of tailgibJe personal property, the usc of tan­
gible personal 'ProPerty, parimuruel wagcring authorized !)UlSuanl to RCW 
67 16.060, conveyances. and Cl.caTettes. a'nd no 'county, town, or other mD­
niapaJ $ubdi~sian shall have tbe right to Impose taxes of that nature. 

Sec_ 4. Section ./!2.04.300, chapter 15. laws of j 961 as Jast amended by 
section 4L "haPte~'278, Laws of"l97S Ise ex. sess .. and RCW 82.04.300 are 
I:4ch amendy,d ,t.o r~d as fol.lows: 

This chapter ~haJl appfy ~o any persop. engaging i.n any business activity 
taJ\\,:b1e und~ RCW 82.04_230. 82.04.240,82.04.250. 82.04.260. 82.04.270, 
82.04.275, 82.04.,280 llJId' 82.04.290 othei than t!Josc wbose value of pro­
ducts. gross proceeds of sales, or glO&l in~e of the business is less than 
(tbl(::e hpiuked») one thOll8and doll .. rs pei- month: PROVIDED •. ThaI 
wher.e one ~son' eil8a,8C'$ in more than one business ac:U'Iity and the'com­
bined l1Ie:lIsures I,If the: tall appli~bl~ tei suc;h' buSi~_ equal or exceed 
White hdUdl.i.'.t!)) One thousand d.~lIars ~'month, no exemption or deduc­
tio.aJi"om 'the amount of tax js all4wm by tjJis seqion. 

Any person <;Iaiming exemption under the provisions of tbiJ section may 
be: .required to fiJe returns even though 110 ,tax may be due: PROVIDED. 
FU~THER, That the department of revenue may allow flI{emptioru;, by 
general rille or regulation, in those instances in which ,quarterly, semiannu. 
al. or annul;ll' tclutJ~ are permitted. ElI.e~ption8 for $Uen periods shall I!e 
equivalent in amj)ullt ·to .l~e total of ~mptjon' for eacb month of a report_ 
ing pcribd. . . 

Sa:.S. Section 82·04·430, chap~ I S, Laws of 1961 as last amen~ by 
section l, chap~ )()S, Laws of 1977 ex. sess.,Md RCW 82.04.430 arE:each 
amendca 19 ielId as fallows: 

, In computing tax there may be: deducted from the ~Bsure of tax tbe 
folio.Wi~ ltefUS~ 

(I.) A'-;""'ni~ <ler;"~ by persoos. od.c. tha~ those c;ngaging'in bank~lI. 
loan. security. or ol~er nnancial busjnes~.~ investments or tl1e usc of 
money a.s suCh, and also amounts derived as I$vidends by a paAlnt from its 
subsidiary corporations; , 
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(2) Amounts derived from bona fide initiation fees. dues, contributions. 
donatiOll$. tuition fees. charges made' for operation oj privately operated 
kindef!8.rtens, and endOWm~nt funds. This paragraph shall /lOt be construed 
Lo exempt any person. association, Of' .society (rom talC liability upon selling 
\angibJe personal property o.r upun provjding facilities or services for which 
8 special cbarge is .made to members 01' others. ({Dues whieh alC, fo •• 01 
I!radaated dDeIi. the 8111GDnl of service _ .. , ,. . , • 8radaated npoll, the 8111GDnl of service I tlidel cd by tire 1 eelpient tbeJ cor di e 
lOot pelliliited as d dcdactiUI( betCDlldCJ.)) If ,dues are in exchange for any 
significant amount o( gOOd5 Of' services rendered by the recipient th~reof to 
membenl without au)!' additional charge: til the member, or jf the dues are 
graduated upon the amount of goods $IF services rendered, the value of such 
goods or IIOrvic:es sh;lll Dot be: considered as a·ded~ion hereunder: 

(3) The amount of cash discount actually taken by -the purchaser. This 
deduction ·is nct allowed ill arriving at the taxable amount under the ex .. 
lrac;tive.or malHJfacturing classifications with rcspect tQ, articles produced or 
ma~ufa<:tured. tbe rq,ortecl values of which. fOl the purposes of this tax, 
belle been Ct?mJlllted according to· the provisioDs of RCW 82.04.450; 

(4) The amount of cr-c:dit .. losses actually sustained by taxpayers whose 
regular books of. account,.are kept upon an accrual basis; 

'(S) So much oi thc sale pricz of motor vehicle fuel as ('-Onstitutcz the 
am<iunt of tax imposed by the state or the U!1it«l Slalt:S govCTnmell1 upon 
the sale thereof; . 

(6) Am.oants derived from business which tbe state is prohibited from 
taxing under the Constitution of Lhis slate or the Constitution Dr laws of the 
United States; 

(7) Amounts derived by any person as (:01I\pcnsation for the recciv.J1lg. 
washing, sorting, and packing of fresh perishable horticultural products anc 
the material and supplies· used therein when perronned for the person ex­
empted in' RCW 82.04.330, either,as agent or as iQdcpendenl COIlt-ractor; 

(8) Amounts derived is compensation for SCTVlCes rendered or to be 
rendered to patients or .fJ'Ol]1 sales of prescription drugs as defined in RCW 
82.08.030 furnished as.an inte!!ral part of services rendered to pa1ients by a 
lro5pital, as defined in chapter 70_41 RCW" devotee to the elIre Qf human 
ildllgs with respect to the prevention or treatmen t of disc:ase, sickness. or 
~eri,*. when such hospital is ope.rated by tbe United Slates or any of i15 
instrumentalities, or .by the state, or any of its poiitical subdilii"sions; 

(9)· Anlounts derived as compensatIon. '(or services rendered to patients 
or from sales of prescription.drugs as defill(ld in RCW 82.08.(130 furnishe.d 
as an integral part of serVices rendered to paticnts I;oy ~hospital,. as· define<l 
in.chapler 70.41 RCW, which is operated as a nonproJit corporation. nurs­
ing homes and homes for unwed mothers operated as religious or charitable 
organizations, but only jf no. part of tbe ·net earnings received by such an 
institution inures directly aT indirectly, to !lny pcr~oll otber tba-n the institu .. 
tion entitled to deduction herellnder. In no event shail any such deduction 
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bc allowed, unle:ss the hospital building is entitled 10 Cl<cmption from taxa­
tion under the propeny tax laws of tbis stale; 

< Ul) Amounts· deri .... ed by a political subdivision of tbe state of 
Washington [rom another political subdivision of tbe state: of Washington as 
compensation for servicc:s which are within the purview of RCW 8204.290; 

(II) By those·engaged in banking. loan, securitY.or Other financial busi­
nesses, amounts derived from interest received on investments or loans prr­
marily secured by /irst mortgages or trust deeds on non transient residential 
Pfopenies; 

.( 12) By those ~ngagcd in banking, loan, security 01' other.filll!Dcialbusi­
nesses, amounts derived from interest paidop 1\11 oblil!/ltions of the state of 
Washington, its politic.al ~ubdivisions. and municipal ~rporations organized 
pursuant to the laWs tliereof; 

(13) Amounts' derived as interest on loans ,to bona fide farmel's' and 
ranchers. producers or harvesters of aguatic products. or their cooperatives 
by 9. lendinS institution which is owned exclusively by its borrowers 01" 

membe1s and which is engaged solely in the buSiness of makh.g JoaJl$ ((for 
AgdwluliZd prodractioil» and providing finance-related servi«.s to bona fide 
fanners and ranchers, producers or harvesters of aquatic products, their So­
operalivcs, rll1'al f"C!o;dents for housing,' Or persons engaged. in fumisbing 
farm-rclated or-aqu8tic-related services to tbese individuals or cntitios; 

(14) By peJ'SOllS subject to payment of thc tax on manufa'CtJlre-:s J'llTSu­
ant to RCW 82.04.240, the value of articles 10 the extent of manufacturing 
activities i:Ompletcd outside the United States. if 

(a) any additional processing or sucb articles in this state consists of 
minor final assemlHy only. and 

(b) in the case of domestic manufacture of such articles, can be and 
normally is done at the place of initial manufac:ture, and 

(c) tbe total cost of' the IOinor final assembly docs not exceed two per. 
cenl of the valuc of the articles, and 

(d) the articles are sold and shipped outside thcstatci 
(15) That portion of amounu received by. any funeral home licensed to 

do businC5$ in"tbis state which is received as reimbursements far expendi­
tures «(or goods supplied or services rendered by a person not employed by 
or affiliated <>r a5S0Ciated with the funeral home) and advanced by such fu­
neral home lIS aJl acc:ommodation to the persons paying fm a funeral, so 
10n& as such expenditures and ·advances are billed to the persons paying for 
the funcral at only the·exact co.'it thereof and are separntely itemized in the 
bi~ling sta'temenl'dtJivered to such persons. 

(16) Amou.ntS received' from the United Stat..s or any instrumcnt8lity 
thcr~f or fram tbe state of Washington or any municipal corporation or 
politital subdivision thereof as campcnsation for, or to support. health or 
social wclfilre services" rendered by a health cir social welfare orpnizatiOll or 
by a municipal corporation or political subdivision. 
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( 7) Amounts used solely for repair, maintenance. replacement, man­
agement, or improvement of the residential structures and commonly held 
property, .but u.cllKiing property where fees or charges are made for usc by 
the publi<: who are ROl guests acaJmpanied by a member, which nre derived 

~ (a) A cooperative housing association, corporation, or partneTship from 
a person who resides in a structure owned by the ('.ooperative housing asso· 

ciation, corporation, or partnership; 
(b) An assvcialion of owners of prnJ?C?"ty as' defined in RCW 64.32.0.10. 

as now or hereafter amended, from a person who is an apanment ownc:r~ 
defined in RCW 64.32.0-10; OT 

(c) An assooiation of owners of residential property from a p:rson wbo 
is a member of the association. "Association of owners of residential prop­
erty' means any organization of all the owners of resldential property in :1 

defined area who all bold the same property in common WIthin the area. 
For the: pufJ!O'CS of this subsection ·comrr.only held propeny'· includes 

areas required for common access such as recepJiOTl areas. halls. stairways. 
P:lrking. elC., and may include recreation rooms, swimming pools and small 
~ bi" rec:reatian areas; but ,is not intended ta include: more srounds than 
lire normally required in a residential area,. or to include such cJ<lensi'Ve ar­
eas as requir=d for golf courses, campgrounds. hiking and riding areas. 

boating areas, etc. 
To 9ualify for the deductions under this section: 
(8) Tbe salary or compensation pa-id to officers, managers, or employees 

must be only for actual servioes rendered and at levels comparable to the 
salary or compensation of like positionS within the county wberein the 

propCrty is located. 
(b) Dues, fees. or 8S$cssments in excess of amounts needed (or the pur· 

pastS for which the deduction is allowed must be rebated to the members of 

the associa lion; 
(e) Assets of the associa.tion or organi7.ation must ~ distributable to all 

members and nlust not inure to the benefit of B:ny single member or group 

ofmembcrs. 
NEW SECTION. Sec. 6. There is added to chapter 82.04 RCW a new 

section to read as foHows: 
(I) For the purposes of RCW 82.04.430(16). the term 'health or soci<!1 

welfare organization" means an organization whiCh Tenders health or soc,al 
welfare SCTlIiccs as defined in subsection (2) of ~his section, which is a not­
for-prOfit corporation under 'Chapter 24.03 RCW and which is managed by 
a governing board of not less than eight individuals none of whom is a pa.id 
employee of the organization or which is 8 corporation sole undeT ChapLeT 
24.12 RCW. In addition a corporation in order to be exempt under RCW 
82..04.430(16) shall satisfy the following conditions: 
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.(a) ~o part· of, its income may be paid directly or indirectly to its memo 
hers. stockholde~, ·officers. directors. or trustees except in the (orm of s.er· 
vices. re~dered by the corporation in aOCQrdancc' with its' purposes and 
byiaws; 

(b) Sarary Or compeiisation paid to its officers' and c:xecutives mU$t be 
only for actual services rendered, a.nd. at levels comparaple to tile salary or 
compensation of like positions Witbin the public service of the State; 

(c) Assets. of tile corporation must be irrevocably dedicl.I.ed to the activ­
i~i~ for which the exemption ~ vanted JUld, on the liquidation, cUsSollition, 
or abandonment by the corporaiion, maJ not inure direetly·or indireclly to 
t.he benefit of any member or individual except.a nonprofit organization, as­
:IOciatlon, or corporation which also would be entitled to the exemption; 

Cd) The corpOrntion must be duly licensc:dar certified where licensing or 
certification. is required by law or regulation; . 

(e). The a'mollnta received qualifying for exemption' must be used for .the 
activities lor which the exemption is granted; .. 

(f) Services must be available regardless of race, color, national origin. 
Or ancestry; and . 

{g) The director of revenue ~ball have access·to its books in order to de· 
termine ";hetbcr the ;.CorPoration is exempt' fFom taxes within .tIie intern or 
RCW 82.04.430.(16) and this secti6D. . . 

i2) The term "health or social welfare services" includeS and is limited 
to: 

(a) Mental hcaltb"drug, or alcohelism counseling or treatment; 
(bi Family ~nseJi;;g; . . 
(c) Hea\t~ care~rvices; 
(d) Therapeutic,. diagnostic, rehabilitative. or restorati-:c services for the 

careef the sick. ·aged. or physically. developmentally. or emotionally-dis-
abJed individuals;. . 

{e} Activities which arc for tbe purpose of preventing or ameliorating 
ju"enilc .delinquent:y or ci)11d abuse, including recreational activities for 
those putposes; • 

(f) Care of orphans or foster children; 
(g). Day, care of children; 
(h) Empklyment"ilev;;'opment, tmining. and placement; and 
(i) Legal ~rvices to t,he ,indigent. 

NEW SECTION. Sec. 7 Th,ere is added to chapter· 8204 R.CW I new 
sectiElOl to; read as' follows: . 

m T-bis .cbapter does flOt' apply to alll.(lUnlS derived by a nonprofit or· 
'gartization' as a result of ccndJieting or participating in a bazaar or rum-
I114ge saJe if: ., ' 

(a) Tbe. ()f'ganjza~ion does not conduct;or participatejn more ~han two 
bazaars or rummage sales pery.ear;·and 
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(b)'Each bazaar or rummAge sale does nat extend over·a period of more 

than tw.o days; and 
(c) The gross income received by each organization from each bazaar or 

rummage SAle does nol exceed one thousand dollars. 
(2) For purposes of tnis section •. "nonprofit organization' means an 0'­

ganization that -meets all of the following criteria: 
(a) The members. stockholders, officers, directors. or truslees of the or­

ganization do not receivc any part of the organization's gross income, e:xcept 

as payment for services rendered: 
(b) The compensation received by any person for services rendered to 

the organization does not exceed an amount reasonable under the circum­

stances; and 
(c) The activities of the organization do not include a substantial 

amount'of political activity, including but nat limited to influencing legisla­
tion and participation in any campaign on behalf of any can<1idaw for po­

litical office. 
Sec. 8. Section 2. chapter 169. Laws of 1974 ex. scss. and RCW 82.04-

.442 are each amended to read as follows: 
For each of the cafendar years 1974 through 1983. a perCentage as set 

forth below. of any personal property taxes paid before delioqucIlcy after 
May J(), 1974 by any taxpayer Ilpon business inventories during the same 
calendar year or paid afier delinquency under extenuating ciJ'Cumstances if 
!ppfoycd by the department of revenue shall be allowed as a credit against 
the total or any taxes imposed on sllch taxpa yer or its successor by cha pter 
82.04 RCW (buSiness and occupation tax), as follows: 

Inventory taxes paid in 1914 ' ten percent 
Inventory taxes paid in 1975 twenty percent 
Inventory taxes paid in 1976 thirty percenl 
Inventory taxes paid in 1977 . . . forty percent 
Inventory taxes paid in 1978.. . fifty pe~ceot 
Inventor}' taxes paid in 1979 , sixty percent 
Inventory taxes paid in 1980. se"cnly percent 
Inventory taxes paid in 198 I . . eight)' percent 
Inventory taxes paid in 1982 ninety pcrcent 
Inventory taxes paid in 1983 , one hundred percem 

Sec. 9. Section 7, chapter 37, Laws of \914 ex. scss. as amended by 
section I, chapter 35, Laws of 1977 ex. sess. !tnd RCW 35:21.755 are each 

amended to read as follows: 
A. publiC corporation, commission. OT authority created pursuant to 

RCW 35.21.730 or 35.21;660 shall receive the same immunity or ~emption 
from taxation lI$ that of the city. town, or county. creating tbe same: PRO­
VIDED, "Tbat, except fur any property listed 00, or which is within a dls­
tnct listed on any federal or state register of historical sites, any such public 
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corporation, commission, Or authority shall pay to the cOunty treasurer an 
aJlnual excise tax equal to the amounts which would be paid upon r~1 
property and personal propeTty devoted to the purposes of such pilblic cor­
poration, commi:;:;i<lll, or authority were it in private ownership, and ~ucb 
real property and personal property is acquired and/or operated under 
RCW 35.21.725 through 35.21.755, and tbe proceeds of such excise tax 
shall be allocated by the count)' treasurer to the various taxing autbor-iLies 
in which such property is situated, in the same manner as thougb the prop­
erty were ill private ownership: PROVIDED fURTHER, That tbe provi. 
sions of chapter 82.29A RCW{(, alid RCW 84.36.451 alid 84."8.175» 5hall 
not apply to property within a district listed on any federal or state register 
of historical sites and which is controlled by a public· corpOration, commis­
sion, or authori~y· created pursuant to RCW 35.21.130 or 35.21.660. wbidt 
was in existence prior to Januar)' 1.1976«, and tlie exediptio'Ji set fOllll iii 
this poo,iso shall be: :allo .. ed ill accOidancc willi the foltowilfg scbc;dllie. 

Pe.ccntage Cxemptioll of 

191i2. to 1.985 ., _, _ <_ 

I~K~' to 1989 ]] 1/3 peicellt 

alld sludl cxpii COil Decclllbe. 31, 19S9)}. 

See: 10. Section 14. <;hapter 61, Laws of 1915-'76 2nd ex. scss. arid 
RCW 84.36.451 ·arc each amended to read as (ollows: 

The foiJowing property shall be exempt from taxation: Any and all 
rights to occupy or use any real or personal property owned in fee or held in 
tfltst by, 

1ll!h(l United States. the stale of Washington, or any polilical subdi­
vision or municipal corporation of the 518le of Washington{(,».i.2! 

(2} A public corporation. c;omlllis$ion, or aUllwrity created onder .RCW 
35.21.730 ,or 35.21.660 jf the property is listed on, or is within .8 dimict 
listed on ally federal or .slate register of bistorical sitc5; and 

!llincluding a,ny leasehold interest arising rrom {(~» the property 
identified in subsections (I) and (2) of this section as defined in RCW 82· 
.29A.020: PROVIDED, That ((this)} lheCltelllptioll under this soction sball 
1101 apply to any such leasehold interests whicb are a part or operating 
properties of public utilities subject to asSessment. under chapter 84,12 
RCW nOT be construed to modify the provisions of RCW 84.40.230 .. 

Sec. ) I. Section 2. chapter 61, Laws of 1975-'76 2f1d ex. 5eSS. and 
RCW 82.29A.020 are ClIcil amended to read as I'bJlows: 

As used in this chapter the following terms shall be defirn:d as follows, 
unless the context otherwise rc.quiT~: 
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(I) "Leasebold interest' shall mean an intcrest in ;rublicly owned real or 
personal property which exists by vinue of any lease. permit. license. or an) 
other agreement. written or verbal. between the public owner of the proper­
ty and a person who would not be exempt from property taxes if thai person 
owned tbe property in fcc, granting possessioll and usc, to 0 degree tess than 

fce simple owner&hip: PROVIDED, That no interest in personal pruperty 
(excluding land or buildings) \\'hich is owned by tlte United States. whether 
or ~OL 85 trustee, or by any foreign government shall constitute a leasehold 
interest hereunder when the right to U5C such property is granted pursuant 
to a contract solely for the manufacture or production of articles fOT >ale to 
tht United States or any roreign government. The term "leasehold interest' 
shall include the rights or use or occupancy by othe~ of property which is 
owned in fee or held in trust by II public corporation, commission. or au­
thority created under RCW 35.21.730 or 35,21.660 if th" property is listed 
Ill! or is withill a district listed on any fed"ral or .tatc register of historica I 
sites. The ter'm 'leasehold interest" shall nol include road or utility ease­
ments or rights of ac=, occupancy or use granted sotel)' for the purpose of 
removing materials or products purcbltsod from a public owner or Ihe lessee 
of a public owner. 

(2) "Taxable rent' shall mean contract rent a~ defined in sub:;ection (a) 
of thi~ slIooc:ction in all cases wbere the lease or agreement has been estab­
lished or rcnegOliated throngh compctiliYe bidding, or negotiated or r<::ne­
gotialed in accordalux with statutory requiremenls regarding (be rent 
payable, or negotillted or renegotiated under circumstances. establish~d by 
public record. clearly showing that the contract rent was the maximum at­
tainable by the lessor' PROVIDED. That after January I 1986. Wilh re­
spe<:t to any lease which has been in dfect for ten years or more without 
renegotiation, taxable rent may be c:stablished b;v procedures ~et forth in 
subsection (b) of this $ubs~tion. All other leasehold interc~ts shall be sub­
ject to the determination oC taxable rent under the lerms of subsection (b) 
of thia subsection, 

(a) • Con tract rent" shall mean the amount or con.;ideratJOn due as pay­
ment for a leasehold intert:st, including: The total of cash payments made to 

the lessor or to another party for the benefit of the lessor according l(J the 
requirements of the 'lease or agreement; expenditures for the protection of 
the lessor's (nterest when required by the tenns or the lease or IIgreement; 
alld expenditures for improvemelllS to Ihe property 10 the extent thaI such 
improvements become tile property of the: lessor. Where the consideration 
conveyed for the leasehold inlcrCllt is made in combination with payment for 
concession or other rights gran led by the lesscit-. only Ihal portion of such 
payment which represents consideratioo for the leasehold interest shall be 

part ot contract rent. 
'Contract rent" shall not include: (i) Expenditurcs made by the lessee, 

whiclt under the terms of the lease or agreement, arc to be reimbursed by 
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the lessor to tbe Iessec; (ii) eltpelldilures made by the lessee for the repI, 
ment or repair of facilities due to fire or other casualty or for slteratia . 
additions made neeessary by an a~on of governmellt takCJI after·tho 
of the execution· of the lease or agreement; {iii} improvements. . 
publicly owned property by a sublessee under. an agreement executc(t 
to Janllllry t ,. 1976, wbicll have bce.n taxed· as personal . .property of the 
lessee prior to January I. 1916, or improvements made by a sublc:&liee 
same lessoc under a similar agreement ~ prior to January 1, 
alld such improyemellts shall be taxable to the sublessee a.s perSQnal. 
crt)'; (iv) improvements added to publicly owned property if such· 
mellls are being taxed WI personal prO)l!:rty to any person. . ., 

Any prepaid contract rent shall be considered to have been paid m,· 
year due aDd not ·in the year a~uall~ pai~ with respect to prepayment 
period of more than one year. Expenditures for improvements witb If.' 
life of more tban one year which are included as part Qf contract rent i 
be treated as prepaid coutract rent and prorated over the useful life ~ 
improvement or the remailring ter-m of the lease or agreement if the 
life is in excess of tbf;remainill8 term of the lease o~ a,:ree:ment. ReJl' . 
paid prior to January I, 1976, shall be prorated from the dal'· 
prepayment. . 

With rcspect to a "product lease'. the vallie of agrieu.llUral produ(#., 
ccived lIS rent shall be the value at th~ place 0( de/i,v1!lY as of the fift~ 
day of the month of delivery; with respect to all othGr prod~ recem: .0: 

contract rent, the value sbail be that vallie: determined at tlae time of 
WIder terms of the lease. 

(b) If it shall be detl:rmined by the depanment of revenue:, upon­
nation of a lessee's accollnts or tbose of a lessor af publicly owned p 
lhat a lessee is occupying or using publicly owned property in sucb 
ncr as to create a leasehold interest and tbat such leasehold interest 
been cstablished througb competitive bidding. or nqotiated in accerd.: 
witb statutory requirements reganiing tbe rent payable, OT negotiated 
ciTCUms~. I!Slslllisbed. by public recor:d. clearly sbowinJ that the.. 
tract rcnt was the: maximum attainable by !he lessor. the departmen~ ~ .,' 
establish a taxable rent computation for use in dQt~milliJlg the tax 
under authority granted in this cbaptet based upon t~ followinl cri . 
Con~idera lion shall be given to rental being pai., to other lCSlOl'S by .~. 
of similar property for similar purposes over similar periods of Iq' 
conliidcration shall be given to what .... ould be c:oasidered II fair rate:! . 
turn on tile market value of t.hc property leased II:SS tcalSOoable dcd~,. _ 
for any rcstri<:tions on usc, special operating requircmenu·or pr~ 
concurrent use by the lessor. anotber person or the general pubti~. .'i.f' 

(3) "Product lease' as used in tna chapter shall mean. II Ic,ase of· . 
«:I"ty for use in tbe production of agricuJtural or marine producu to 

tent lila-I sucb lease pl"Ol'ides for the contract rc:ut to be paid by the 
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oJ II ~.ated percentage: 'of the production of such agricultural or marine pm­
duels to the credit of the lessor or the payment to the It!ssor of a stated 
-p.er.ccotqe of the proceeds from the sale of such products. 

(4) "Renegotiated' means a change in the lease: agroc:ment which 
.c)I1l1iges· the agreed time ar JIOSSCSliion. restrM:rioo6 on use, the rate of the 
psh relltal or or any other consideration payable by the lessee to or for the 
bGIIefit of the leslOt. ·Mller than any such change required by the terms of 
~:t_ or a~recmcnl. In addition 'rellegotiated' shall mean a ·continua· 
_ -of:posscsslOJ1 by the Ic:aec beyond the date when, under the terms of 
th~~tease agreement. the. lessee bad tbe right to vacate tlle premises withoUI 
~ (urtber liability 11) the lessor. 

(5) ·City·. meafls allY city or town. 

li1 NEW SECTION. Sec. 12. There: is added to chapter 82.04 RCW a new 
~oii' to read as follows . 
. ~: ·Tbis cbapier shall not apply to school -districts and educational service 
~ii:ts as dcfined in Title 28A RCW. in respect to materials printed in the 
ili;iibOl district and educational service districts printing facilities wben said 
~~als are used solely (or school distriet and educational service district 

~~', 
... : NEW SECTION. Sec. 13. There is added 10 chapter 82.04 RCW a new 
lIi:afon to read Ill! follows: 
;~. The tax imposed by RCW 82.04.270(1) does not apply 10 any person 
,,00 manufactures alcohol witb respect to sales r:K said alcohol to be used in 
~:JirOdUCIion of gasohol foJ' usc as malO( vclJicle: fuel. As used in lhili sec· 
ioti. "motor vc:hicl~ (tiel" has the meaning gIven in RCW 82.36.0JO(2). and 
.j(~ol·· means motor vehicle fuel which contains more than nine and 
~ltaJf percent alcohol by volume. 

;;'~NEW SECTION. Sec. 14. Tnere.is added to chapter 82.04 RCW a new 
:~ to· read as foliows: 
:;;.: This chapter does,not apply 10 any county. city or town as defined in 
;;t~t}S RCW and Title ~6 RCW. in respect to materials printed in the 
~.;m(Y. city or town printing facilities when said matt>rials Ilrc used solely 
I/.:'.j" . 
iw.·(s~id ~n~y, ci~ or f,oWn purpQ$cs. 

,. NEW SECTION. Sec. 15. This act is necessary for the immedil!lt: 
~ti()ll of.the: public peace, health. and safety! the $1Ipport of the stale 
~CIlI and its existing public iosti.tutions, and snail take effect on July 

~i~' 
#,"'l'assed'tbc: House May 14, 1979. 
(, '. 'Pased tbe Senate May I I • 1979 . 

. ~i1~·.'Approved .by the QOY'crnor MIlY 24. 1919. 
p.?),. filed in Olficc of,~retary of State May ~4, ) 979. 
,;. 
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environment to residents or substanUal1y lloUllted 
aftall. 

SUMMARY: 

The Departtnent of Ecology is requited 10 cQnduCI 
a volu~tary v~hiclCl elJliB'ion inspecLIQn program. 
The implementation or public educa:tion and 
notification prQlram, is requirod. Thc&o programs 
are to provldc information regarding vehicle 
cm~s8ions. noncompliance and emission contributing 
IIrw, !lnd rea~ri~ioila impmcd on those areas. The 
Dapartment or Ecology il to cLel'elop, willi the 
Superinlfmdent r1 Public Instruction and the Slate 
Board for 'Community Collese Ed uca lion, . a 
program ror grantirig cctti6cales' of hUlrbci.ion to 
persons who successfully complete training COUrsCI 

rcgarding engine mllintenanoe and emisaicm CO\1trol 
systems. 

If the Director of the peparLment or BcoioSY 
determim;11 lhat the air quality ~tandard5 ror 
vehiilc-emhslon contaminants arc likel)' to be 
uc:eeded· in an area artcr Dc:«mber 31, 1982, the 
Director is req oired to deslgnatCl the area as a 
n~ni.:Ornplianc" area for motor vehicle emillliions. 
The geographic area. including Lhe noncompliance 
area within .Wh01C bound!J.ries are registered 
vehi<:k:5 tnt tontribute significantly to the viQIatiOn 
of tho standards within the nonoornplianco .re.a. is 
to bc'dcsilPllltcd Ii; an emilSien contriblnlng itca. 
The Department is re4J1i~ to administer a 'Vehicle 
Cl;ftiaicm inspection I~stem for all molor vehicles 
registered within each .erni~"iqn conLributina area. 
The "hispectlon StiUiohS must· be e,,, bU,licd and 
operaic;d by on~ or !iK!rc priva!t contraclori who 
secure contracts by comp.etitlve bid. Sucli 
contractors may not be in thc buslnlfSS or repairing 
~ehicles for compensation. Ownets or ope~a~on of 
Recti of motor vehicles and used motor vehicle 
d~tm may bel aulhr;Jrizcd by the Director. ·or Ihe 
Department of EcolQiY to i!lSPect their vehicles. 

The Department of Ecology must reyj~w consumer 
complaints regarding the. jJ\$pl)Ctlon systeM a"d 
repair s.crvice luilized LO meet the "~milsion 
9!andards. 
Arl.er JailllllrY i, 1982, motor vehiCle licensce for 
vehicles regislcrl:d in emission contributing areas 

.. may nflt !xl: issued or relle.wed unless the 
applications "are accompanied by: 

I. A ccrl.iflcate of cQmpliance i$Sued for vehicles 
passing the emiasion test by meeting the emission 
st~ndards~ or 

2. A ccrtificate of I!-i::ceptanc~ issued to Ii ... chicle 
ow.ner whose vehicle faileU the inspection test. 
who then spent rnorc th!loll S500n repairs a·nd/or 
(larls 10 paS5 the 'inspection, .bul whose vehicle 
nonetheless failed III pass the inspection teit upon 
retCIIling. 

The following motor vehicles are exempt.ed from 
this requirement: new vehicles (first licensing); 

Vehicles fifteen years old or older; those powered by 
electricity Dr by diesel eniines; JIlQtorcycles and 
motor driven cytiles; certain farm vemelCII; and. 
classes of vehicles designated by the DirectOr of the 
Department of &ology: An area mall no tonllDr be 
designated as a noncompliance area if' the air 
qU\lllty l!andarlls art no longer tieing viola!cd in the 
area and termination. of th~ area Inspection sYitem 
does not result in vi-olatlona of the atandarlli. " 
Any rules proposed by tht Department Gf Ecology ~ 
to implement Ibis act, includinll tboie des\Jnatlnll 
noncompliance and emissio!\ contributing areas and 
their boundaries, must ~ submiued to lhe Hoose 

. and Senate Eco\ag.y Cummitlcca rOT rCYlew and 
"approwlll before adoption. I ' 

The provisions of lhe bill expire on January I, 
199()., unlcss extend!XI ~y law for an' addltlollal 
PGriod of time. ," . 
The state~ aper;lill8 blldget a!-lth~izc.s the 
e~pcn~illlrc or not more. th;'n SSQO,QOO "by the 
Department of ~lQJY to Implement this proeram 
durin, the 1979:-81 bi~nium. 

House:: (a) 62 36 ElfCcliv6: Sept. 1,1979 
Senate: (a) 2S 12 C 163 L 79 1st ell. seas.. 
H. Concur: 55 36 
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SPONSORS: Committee OD. Rcvcllue. 
(Original1;' Sponsored by 
ReprCS01\taliYe5 Whiteside. Thompson, 
Adain~, Barr. Bllrns .• Btekkc, Fancher. 
Maxie. T!,ylor" Williams, NOrth and 
EMera) 
(By Department c:if Social ~1Id H~al\h 
Semees Request) 

COMI'A lTYEE: Revenue 
Modiryinl th!= 8&0 lax. 

ISSUE: 
Exemptions and redul."tinns in the' bulilless and 
occupation tn statute al'll ncccsllar.y' in order to 
make the statute more equitable. tefl.cct 'inDation, 
and em:OUrl&C the develOJ)ment of certain products 
hI WaShington Sta.tt.. 

SUMMARY: 

\361 

A business and occupation (lJ&tO) tax rate of Ofle­

eighth Df onE. percent is im~s=d u\lOil 
manufacturers of soybean oil and. sunllowllr oil, 
A B&O tall nte of thirty-three hllndrttltlis of one 
percent is imp~sed upon steamship agents, customs 
house broken. "freight. (lIJ"Wardcrs, oargo charter 
brokers and air carlO a&entS engaged in 
international trade activities. 

B~O tax" ratc of thirJy-three hundfedths of onc 
PCrcl!lit is imposed. upon pcrsdhS engaged in the 
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business of s\~vedoring and associated actlVllIes. 
'The portion of income of public ports and other 
\lublie service businesses derived from these 
activities is exempt rrom the I.S% public utHit~ lax 
tate and ~upjeci to.th.; .33% rate. 

Counties. towns. and Olhcr municip-cil co)rporation~ 
may not impose an> e~ci5c taxes on parimutuel 
Ojagering, 

Ho~pitals selling pr~scription drllgs u.s an inti:grui 
part I)r services rendered are exempted from B&O 
tlU on amounts received from the sale of such 
drugs. 

1\11 exemption froni 9&0 tax on i~tere~t on loun~ 
to produ~r$ of aqllutic products Is e~tendoo to 
cooperative lending.institutions. 

Funetal homcs ure exempted frorll 8&0 tall. for 
indirect costs incurrl:d. such as prElviding Howl:r~. 
soloists. minislers and tram.porlation scrvicc5. paid 
in ~dvancc by the funeral home for th~ col\venience 
and accommodation of its customers. Cu~tomers 
ml).st be billed at the ellact cost 10 t~e funeral borne 
and sucn costs must qe separaleill itemi1.«1 in the 
billing stalemvnt. 

Amounts r~eived rrom the United Slates or any. 
g!Wcrnmental unit for support of health and social 
welfare ~rv[ces are ellemjltcd rrom business and 
occupation tax assess cd ~ upon priyale, nonprofit 
health and Social welfare' organizationS, but only if 
the orpnizutlans comply with severnl sj>cci6cd 
cOnditions. 

A deduction is 1I110V1~ from lbJ: 8&0 talC. for 
amounts relieivcd by condomini)lm owners' 
assOciations; cooperative housing aS5ociatioos. und 
other associations of owners of residential property 
for Iile repair, maintcnancl;, and manag,emcnt or 
rcsl(lential structures and common areas. 

Credit for property taxes paid on busilll::s& 
inventories i6 allowed to delinquent laJ.payers und"f 
extenuating circumstances ir approved b~' the 
Depaftmenl of Revenue. 

The income level at which a busin~s' activit~, 
becomc& subject to the appropriate bus11!,esS' and 
occupation tal( is raised froln $lOO to 1> I ,000"-: .L 

ArilOunts dcriv~ by 1\ nonprofit organila(ionis '0 
result of conducting Or participaling in II bazaar Of .. , 
rumma.ge sale arc eMmpted from B~O lax if 
certain specifie4 oondi.ions ILre followed. 

The l::lJr.-e~l:mp\ SiBlUS of the Pike Place Market in . 
Seattle is cla.rified. 

The 6&0 tn ~ doc~ not apply tD the prinling 
facilities or .;chools. counties. cities. or towns when 
lhe printed materials Drc used solely for school. 
county, city. or town purposes. 

HB 307 

Tne B&O tax stalus of amOlll"\lS received by clubs 
and other org~nj-zalions which are designllted as 
dl1es ~o their members is clarified. 

The biH co~tains an emericncy clause and takes 
effect July I, 1979. 

House: o Eff~ctlve: July I, 1979 
Senate: (8) 
H. Concur: 

98 
46 
8S 

I C 196 1. 7·9 1 5t ex. scm· 
7 

1:IB 307 

SPONSORS: Reprcs~ntativeH Newhouse and Knowles 

COMMITTEE: Judiciary 

Revi&ing t he criminal code. 

ISSUE: 

In 1975 a comprehensive reviAilln of the criminal 
code wo.~ enacteD, codified as the Washington 
Criminal Code (Tille 9A RCW).· The i97S 
tevisioli, which ~a,s the product of an eXtended 
criminal C1Jdc: revision' process in this state, was 
principally based upon. a proposal ~CYelopc;d by tbl! 
Criminal Code Rllvision Committee of the State 
Bar Association. The Committee has continued in 
existence ill orlier to develop whatevc;t foJlew-up 
houselceeping amendments appear to ~ necessary. 
The Committee's first proposal ~ ihtroduced in 
1976 and enacted as Chapter 38, LaWI of t 975-16. 
2nd ex. scss. 

SUMMARY: 

This is the st;COlld ~ouselC.ecp'ng bill developed by 
the Criminal Code Rellisic:in Committee as a. 
follow"-up to the 1975 criminal code revision. It 
makes the Collowing changes in the criminal law: 

t ,Thc r:ape alld statutory rape statut~ which ar-e 
now in Title 9, and the Communi~ting wilh a 
minor for immoral purP9SCS and indecent 
Iibertiel ~talLitC8. are r~odified into a. new 
chapter in Title 91\. The purpose of this 
recodification is to gather all of th,c se.lI crimes 
sta\utes into a single chapter· within Title; 91\. 

The B&O t~ll Dn wliolesaler5does' ACI!' (lpply to 
persons who manufa.ctlHC >lIcohol to be.used, in the 
production of gasDhol. ': .. :'" '. 

2. Sume language in the ell.cusable homicide slatute 
is revised to eHmihate some unccrtainty caused 
by the revision in the manslaugh.ter statutes in 
1915. The problem ·is that the mental state 
requirement in the low=st degree of felony 
nomidde (manslliughtc:r second) ;$ 'criminal 
neglige:\ce" which is d.efined as "gross 
negligence' The elt,cusBble hOl')licide statute, 
however, requires that th~ actor acted 'with 
ordinary caution' which leallC& open the question 
or whether someone acting with simple 
ne&ligence carl take advantag~ oC the excijsable 
hom:cidc statute. To eliminate this uncertainty, 
the phrase 'without criminal negligence" is 

\311 
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CERTIFICATION OF ENROLLMENT 

SUBSTITUTE HOUSH BILL 1624 

Chapter 23, Laws of 2001 

(partial veto) 

57th Legislature 
2001 Second Special Legi8lative Session 

HEALTH OR SOCIAL WELFARE SERVICES--?AX ORDUCTION 

EFFECTrVE DATE: 

Pas.ed by tbe House June 4. 2001 
Yeas 87 Nayy 0 

..• SpflUu of the HOlisa <> 
lleprssentati"co8 

CLIDB BALLAAD 
Sps.ke~ Df chs Hou.. of 
•• prese1'l.t.a.tlv •• 

pamaad ~y t.he Senate JUn~ 14. iOOl 
Yeas 48 Nays 0 

B!t1UJ OHBN 
PresLdent of the Senat.e 

APprovlld July. 1.3, 2001, with the 
"xuept ion of secl: ion J, Which is 
\Ie toed 

GARY LOCKE 
Gove~nor of the State of ftaahln9ton 

7/13/01 

CIRTlPlCA'I'B 

We, Timothy A. Martin and Cynthis 
Zehl:lder, eo-Chief Clerks of the HOWS" 
of Represent. ... tives ot the State of 
" .. shingt.cm, do hereby certify tl1llt "h. 
att.sched 18 SUI!III"l:ITVTII ROllSB BILL 1624 
e. pa ... d by the HOllse of 
Reprellentatives aJ.~d lhe Senate· on the 
dates hereon eet forth 

TIMQTHX A. MARTIN 
Chtef Clerk. 

CYlITH!A ZEHNDER 
Chief Clarlc 

FILBD 

')uly 1:;. 2001 3:14 p.m. 

Secr"tary of Sta~e 
St&te c~ Washington 
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SlJBS'l:J;'l'UTE HOUSE BILL 1624 

Passed Legislature - 2001 ~ Special Session 

S~ate of Wasnington 57th Legislature 2001 Regular Session 

By House Corrrmittee on Finance ~orl.ginal1y sponsored by Representatives 
Morris, Cairnes, Reardon, Conway, Dunshee Oyden, I?ennington, Van 
Lu"V"en, Doumit, Ve1o:r:ia, nickerson, Fromho1d, Anderson and Edwards} 

Read firot t;ime Referred to Committee on 

L AN ACT Relating to the business and occupation tax deduction for 

2 health or Bocial welfare services iiB applied to government-funded 

3 health benefits paid through managed care organizations; amending RCW 

4 82 .. ()1,4297; creating new sections; and declari.ng an emergency. 

5 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON: 

6 NEW SECTION. Sec. L The legislature finds t:hat l:.he· deduct.ion 

7 under the business and occupation t.ax st.atut.es for compensat:"oIl from 

S public entities for health or social welfare services waF! intended to 

9 provide government with greater purcnasing power when "overnment 

10 .provides financial support for the provision of heal th or social 

11 welfare services to benefited classes oE pers~ns The legislature also 

12 finds that both the legislature and the UniLed S·.·.ates congress have in 

13 recent years mod if ied government- funded health care pro3rams 1.0 

1.4 enCQuri'lgf> p.~rt.i Gipa, ion by ber,efi.ciarics in hi.·:Jhly Legu1at~~'1 manaqed 

lS care programs operated by persons who act as i~termedldrieR between 

16 governmellL ent ities ar.d hea:th 0-:- social welfare organizations. ,"he 

l7 1 e9i:310 ture turther finds that the oJ::.j eel i ve of these changes is again 

IS to extend the purchasing po-<er of scarce government hea1tll care 

19 reso~rces, ~uL that this objective woul.d be thwarted to a significant 

p SliB 1524.SL 
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degree if the bll~:i)leaR and occupation t.ax deduction were lost by ~lealth 

2 or Bocial welfere organizations solely on account of t.heir 

3 participation in managed care for governmflnt-funded health programs 

4 In keeping with LhR original purpose of the health or Bocial welfare 

5 deduction. it is desirable to ensure that compensatlon received from 

6 government sources through contractual managed C"Lt:! programs also be 

7 de<luct.ible 

8 aea. 2. RCW B2 G4.4297 and 1988 c 67 s 1 are each amended to read 

9 as follows: 

~o 

U 

12 

13 

14 

15 

1.6 

1.'7 

18 
1.9 

20 

21 

22 

23 

24 

25 

?6 

27 

2B 

?'''l 

30 

33. 

:\2 

In computing tax therl? may be dediJct.ed from the measure of tax 

amounts received from the Unit~d States or any instrumentality thereof 

or f:rom the state of Washington or any municipal corporation or 
pol. itica 1 subdivision thereof ae compensation for, or to support. 

health or Bocial welfare services rendered by a health or Bocial 

welfare organization or by a muniCipal corporation or political 

Elubdivision, except dedunt.ions are not allowed under this section for 

amounts that are received under an employee benefit plan. For pUrposBS 

of this section, "amounts received from.".._-.i.n~ludes amounts raggiyed by 

a health or soc~al welfare organization that is a ngnprofit AQspital or 
public hospital frpm a managed C~organiza~ion or other entity that 

is under contract to manage health care benefits for the federal 

medlcs,re program aut,hQriz.ed under T,it1e XVIII of the federal social 

security act, for a medical assistance children' B healLh, OJ; other 

I,1rDgrarn authQrizeQ._~ ',chapter 74 09 RCW; or for the state of 

Waahington basic health ~lan AuthQrized under cba~_11L_~1_S.CW, to the 

extent that .th~Ju~._amcjuntB are received as compensation tor healt.h care. 

services within the seege of benP.f its coyere9 by !:.he_ Rer1:in~ 

'JoYl:!rllment health care program. 

'"NEW SEC"I'ION. Sec. 3. This act ~pplies to taxes collected after 

the effective date or this act:. including taxes callec:ted OIl :n~portiJlg 

periodR I)rior to the effective date of ,this act 

.... Sec ). waE 1!e.t06Q S(le :\'\essag@l at. Ail:! cf chapter 

33 NEW S&'CTl.Q.!'L. Sec. 4. Thi~ act is necessary far th~ inmediate 

14 pr.EHervation of the public peace. heal tt-. , or safety. or s'..lpport of the 

35 state government and its existing public inst~tutionB. and tdkes effect 

36 inllned1ately 

loam 1624 SL P 2 
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Passed the House J',me 4, 2001. 
PaBsed the Senate June 14, 2001. 
Approved by the Governor July 13. 2001, with the exception of 

certain items that were vetoed. 
Filed in Offlce of secretary of State Jul)' 13, 2001 

1 Note: Governor's explanation of part.ial veto I.s aR EnDows: 

2 "r am returning herewith. without my approval as to sect ion 3, 
3 Substitute House Bi~l No 1624 entitled: 

4 "AN ACT Relating to the business and occu~ation tax deduction for 
5 health or social welfare services as applied to government-funded 
6 health benefite paid through managed care organizations;" 

? Substitute HOUDC Bill Nq 1624 Quthorizes a business and occupation 
B {B&O} tax deduction for amounts received by a he~lth or social welfare 
9 organization that is a non-profit hospital or a public hospital, from 

10 a managed. care organization or other entity that is under contract with 
11 tl~ federal or state goverpment to manage cert.ain haal~h care ban~fits 
12 The deduction is equal to the amount of payments the enti~ receives 
13 for health benefits for Medi.care; medical a.SlIist:.ance, children's 
L4 health, or other I?rograms aULhori"ed pursuant to RCW 74., ()9; or the 
15 Washin9t:.on Basic Health Plan. 'l'he credit amount is limited co the 
Hi extent theDe payments are received as compensation for health. care 
1? services within the scope of benefits covered by the pertinent 
18 government health care progra.m. 

19 Section. 3 of this bill WOUld. have applied the deduction to taxes 
20 collecned. in the future, on reporting ·periods prior to the effective 
al date of this act. The retroaotive nature of the provision is not fair '. 
22 to taxpayers who have timely reported and remitted their taxes. 
23 Taxpayers who failed to pay their taxes due before the effective date 
24 of ~his bill would have been rewarded for being delinquent., while thOlle 
25 who paid on ti.me would not receive a refund (such refunds are 
26 prohibited by Articl~ V!II~ Sect.ion 7 of the WashingLIJn COlIst.i.cuLion. i:lS 
27 interpreted by the Washington s~preme Court) . 

28 For this reason, I have vetoed sect.ion 3 of Substitute House Bill 
:a9 No. 1624. 

30 With the exception of section 3" Substitute House Bill No. 1624 is 
31 approved. II 

P 3 SH13 1624.SL 
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FINAL BILL REPORT 
SHB 1624 

PARTIAL VETo 
C 23 L 01 E 2 

Synopsis as Enacted 

Brief Description: Clarifying the tax.ation of amounts received by public entities for health 
or welfare gervices. 

Sponsors: By House COllunittee on Finance (oc:ginal\y sponsored by Representativ!".s 
Morris, Cairnes, Reardon, Conway, Dunshee, Ogden, Pennington, Van Luven, Doumit, 
Veloria, Dickerson, Fromhold, Anderson and Edwards). 

H()use Committee on Fluauce 
Senate Committee on Ways & Means 

Backgrouud: 

Washington's major business tax is the business and occupation (B&O) tax. Thi8 tax is 
imposed -on the gross receipts of bminess activities conducted within the stat\:. Nonprofit 
organizations pay B&'O t~ unles3 sper.ifirndly exempted ~y statute. Exemption from 
federal income tax does not automatieal1y prQVide exemption from state taxes. 

Specifio 9&0 exemptions and deductioo!l, covering all or mo.t income, exist for 8eYorai 
types of nonprofit organizations. The eligibility oonditiollB vary for each exemption. The 
B&'O \aJt deduction for nonprofit organizations ox local government jurisdictions for the 
support of health or social welfare IlTOgums is provided only for payments· made:. directly 
by federal, state, or local govermn.ents. 

Summary: 

Nonprofit hospitals and public hospitals are exempt from B&O tax on payments they 
receive from organizations under contract with the federal or &tate government to manage 
nea-lth benefits for medicare, medical assistance, children's health, or the basic health 
plan. 

The exernpti:lIl ~ppli~s to taxes collected after the aCl'S etfective date, including amounts 
from reporting periods before the act'~ effective date. 

Votes on Final Pass~gc: 

HOllse nill ~~~lOI·t - I - :;I-!B 1624 
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Fitlif. Special Se'.sioll 
House 93 2 

Second Speci,l Session 
House 87 0 
Senate 4~ 0 

Erreetive~ July l3. 2001 

Partial Veto Summllry= The Governor vetoed the section which provided an exemption 
for tax amounll! from reporting periods before the aet's effeetive date. 

- 2 - SHU 1624 
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82.04.431 Title 82 RCW: Excise Taxes 

able and potentially majur impact on causes of poverty in 
communities of the state. [1986 c 261 § 6; 1985 c 431 § 3; 
1983 1st ex.s. c 66 § 1; 1980 c 37 § 80; 1979 ex.s. c 196 § 
6.) 

Intent-198C c 37: See note following RCW 82.04.4281. 

Effective date-19?9 ex.s. c 196: See Dote following RCW 
82.04.240. 

82.04.4311 Deductions",-Compensation received 
under the federal medicare program by certain nonproftt 
and municipal bospltals. A public hospital that is owned 
by a municipal corporation or political subdivision, or a 
nonprofit hospital that qualifies as a health and social 
welfare organization as defined in RCW 82.04.431. may de­
duct from the measure of tax amounts received as compensa­
tion for health care services covered under the federal 
medicare program authorized nnder Title XVIII of the 
federal social security act; medical assistance, children's 
ht:altb, or other program under chapter 74.09· RCW; or for 
the state of Washington basic health plan LInder chilpter 
70.47 RCW. The deduction authorized by this section docs 
not apply to amounts received from patient copayments or 
patient deductibles. [2002 c 314 § 2.J 

]o'lndln~2002 c 314: 'The legi8lature fmds that Ihe provision of 
health services to those people who reoeive feck>tal OI state subsidized heulth 
cart: benefits by reason of age, disability. or lack of inoome is a recoguized. 
ncce.osary. and vital governmental function. As D result, tl~ legi.I.tw:e finds 
thal it would be inconsistent with that gove11lll1CDtal functioll III lalt amounts 
received by a public hoApital or nonprofit ho:;pital qwilifying aq a h~.alth and 
social welfare organization. when tbe arilOunts are paid under a bealth 
service program subsidized by federal or state government. Further. tile tax 
stitus of these amounts should not dep¢od on whether the amounts are 
rece>ived directly from the qualifying program or througlt a managed healUI 
care organization uuder contract to rnanag,e benefits for a qualifying 
program. Therefore, the legislature adopts this act 10 pmvicle a clear and 
understandable deduction for these amounts. and to provide refunds ror 
taxes paid as 8pflCifJed in 8eCtion 4 of this acL" [2002 c 314 § I.] 

Refund of laxe~-2001 e 314: "A public hospitaL owned by a 
lllwlidpal corporation or political subdivision. or a nonproflt hospital lhat 
qualifies as a health and social welfare orglllliUltion under RCW 82;04.431, 
is entitled to: 

(I) A refund of bu.\iness and occupation tax paid between January 1. 
1998. aIkl Ap-il 2. 2002. on amounts that would be deductiole under section 
2 of this act; and 

(2) A wBiver of tax lillbility for accrued, but unpaid taxes that would 
be dcdllctible under section 2 of thls act." r2002 c 314 § 4.] 

Efredive da-..wol • 314: ''TItis nel i. IlC<>:3sary for the immediate 
preservation of the public peace. health, Or safety. or support of the state 
government and its existing public institutions. and talces effect immediately 
(April 2, 20021." [2002 c 314 § S.] 

82.04.432. DcducdOl1s-MUDicipal sewer servke fees 
or charges. In computing the tax imposed by this chapter, 
municipal sewentge utilities and other public corporations 
impoSing and collecting fees or charges for sewer service 
may deduct from the measure of the tax, amounts paid to 
another municipal corporation or governmental agency for 
sewerage interception, trealment or disposal. [1967 ex.s. c 
149 § 17.J 

82.04.4322 Deductions-Artistic or cultural organi-
7.8tioo-Compensation from UnJted Statcs, state, etc., for 
artistic or cultural exhibitions, performances, or pro­
grams. In computing tax there may be deducted from the 
measure of ta" amounts received from the United States ur 

[Tille 112 RCW -page 40] 

any instrumentality thereof or from the state of Washington 
or any municipal corporation or subdivision lhereof as 
cumpensation for, or to support, artistic or cultural exhibi­
tions' performances, or programs provided by an artistic or 
cultural organization for attendance or viewing by the 
general public. [1981 c 140 § 1.] 
"Artistic or cui/ural 0rcani2,alion" defined: RCW 82.04.4328. 

82.04-4324 Deductions-Artistic or cultural organi­
zation-Deduction for tax nllder RCW 82.04.240-Value 
of articles for use in displaying art objects or presenting 
artistic or cultural exhibitions, performanccs, or pro­
grams. 1n computing ta." there may be deducted from the 
measure of tax by persons subjeCt to payment of the tax on 
manufacmring under RCW 82.04.240. thc value of articles 
to the extent manufacturing activities are undertaken by an 
artistic or cultural organization solely for the purpose of 
manufacturing articles for use by the organization in display­
ing art objects or presenting artistic or culturnl exhibitions, 
perfomllinccs. or programs for aUt:mlance or viewing by the 
general publiC. [1981 c 140 § 2.] 
"Artistic ()T cultural orcani(JJtioll" defined: RCW 82.04.4328. 

82.04.4326 Deductions-Artistic or cultural organi­
zations-Tuition cllarges for attending artistic or cultural 
education programs. In computing lax there may be 
deducted (rom the measure of tax amounts received by 
artistic or culluntl organizations as mition charges collected 
for the privilege of attending artistic or cultural education 
programs. [1981 c 140 § 3.) 
"Arti.sli(; or cultural orgarnzation" d.fjnsd: RCW 82.04.4328. 

82.04.4327 Deductions-Artistic and cultural 
organizations-Income from business activities. In 
computing tax there may be deducted from the measure of 
tax those amounts received by artistic or cultural organiza­
tions which Iepl'CSeIll income derived from business activities 
conducted by the organization'. [1985 c 471 § 6.) 

SeverablHty-Effecthe date-l?85 c 471: Sec notes following 
RCW 82.04.260. 

"Artistic or cultural or~anizati()n" lh/iNd: RCW 82.1l4.4128. 

82.04.4328 "Artistic or cultural organization" 
defined. (1) For the purposes of RCW 82.04.4322, 
82.04.4324, 82.04.4326, 82.04.4327, 82.08.031, and 
82.12.031, the term "artilltic or cultural organi7.lllion" means 
an organization which is organized and operated exclu'sively 
for the purpose of providing artistic or cultural exhibitions, 
presentations, or' performances or cultural or art education 
programs. as dermed in subsection (2) of this section, fOT 

viewing or attendance by the general. public. The organiza­
tion must be a not-for-profit corporation under chapter 24.03 
RCW and managed by a governing board of not less than 
eight individuals none of whom is a paid employee of the 
organization or by a corporation sole under chapter 24.12 
RCW. In addition. to qualify for deductloll or exemption 
from taxation under RCW 82.04.4322, 82.04.4324, 
82.04,4320. 82.04A327, 82.08.031, and 82.12.031. the cor­
poration shall satisfy the follow.ing conditions: 

\a) No part of its income may be paid directly or 
indirf'.ctly to its members, stockhOlders, officers. direclors. or 

(2002 Ild.) 
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FINAL BILL REPORT 
HB 2732 
C 314 L 02 

Synopsis as Enacted 

Brief Description: Excluding government subsidized social welfare compensation from 
taxation. 

Sponsors: By Representatives Gombosky, Cairnes, Berkey, Nixon, Morris, Armstrong, 
Esser, Fromhold, Ogden, Conway, Hunt, Van Luven, Veloria, Romero, Reardon, 
Edwards, Chase, Morell, Santos, Kenney and Wood. 

House Committee on Finance 
Senate Committee on WaYli & Means 

Background: 

Washington's major business tax is the business and occupation (8&0) tax. This tax. is 
imposed on the gross receipts of business activities conducted within the state. Nonprofit 
organizations pay B&O tax unless specifically exempted by statute. Exemption from 
federal income tax does not automatically provide exemption from state tax.es. 

Specific B&O exemptions and deductions, covering all or most income, exist for several 
types of nonprofit organizations. The eligibility conditions vary for each exemption or 
deduction. 

SHB 1624, adopted in 2001, provided a deduction for nonprofit hospitals and public 
hospitals from B&O tax on payments they receive from organizations under contract with 
the federal or state government to manage health benefits for medicare, medical 
assistance, children's health, or the basic health plan. A deduction already existed for 
these payments when made directly by federal, state, or local governments. 

SHE 1624 contained a section that applied the deduction to taxes collected after the act's 
effective date, including amounts from reporting periods before the act's effective date. 

The Governor vetoed this secLion of SHB 1624 sLaLing that "The retroactive nature of the 
provision is not fair to taxpayers who have timely reported and remitted their taxes. 
Taxpayers who failed to pay their taxes due before the effective date of this bill would 
have heen rewarded for bemg delinquent, while those who paid on time would not 
receive a refund ... " 

Summary: 

HOllse Bill Report - 1 - HB 2732 
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The tax deduction available to nonprofit hospitals and public hospitals for payments for 
health benefits under medicare, medical assistance, children's health, or the basic health 
plan is restated in a new section. The deduction does not apply to patient copayments or 
deductibles. 

Nonprofit hospitals and public hospitals are entitled to retroactive relief for 8&0 taxes on 
payments for health benefits under medicare, medical assistance, children's health, or the 
basic health plan. Taxpayers who remitted tax are entitled to a refund dating back to 
January 1, 1998. Tax. liability for unpaid taxes is waived. 

Votes on Final Passage: 

House 97 I 
Senate 48 0 

Effective: April 2, 2002 

House Bill Report - 2 • HB 2732 
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NO. 39457-0-11 09 DEC 15 Mi II: 09 

COURT OF APPEALS, DIVISIO~TATE OF ,'ciA 'fjINGTON 

OF THE STATE OF WASHINGTON DEPUTY--

SKAGIT COUNTY PUBLIC 
HOSPITAL DISTRICT NO.2, d/bla 
ISLAND HOSPITAL, 

DECLARATION OF 
SERVICE 

Appellant, 

v. 

STATE OF WASHINGTON, 
DEPARTMENT OF REVENUE, 

Respondent. 

I, Carrie A. Parker, state and declare as follows: 

I am a citizen ofthe United States of America and over 18 years of 

age and not a party to this action. On December 14, 2009, I caused a true 

and correct copy of RESPONDENT'S BRIEF and this DECLARATION 

OF SERVICE to be served via U.S. mail (through Consolidated Mail 

Services), with proper postage affixed to: 

1/1 

/II 

/II 

Carla Dew Berry 
Roger L. Hillman 
Jamal N. Whitehead 
Garvey Schubert Barer 
1191 Second Avenue, Suite 1800 
Seattle, WA 98101-2939 

ORIGINAL 



.. . 

I declare under penalty of perjury under the laws of the State of 

Washington that the foregoing is true and correct. 

Executed this 14th day of December, 2009, in Tumwater, 

Washington. 

Cruw.e: fl.~ 
Carrie A. Parker, Legal Assistant 

2 


