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I. INTRODUCTION

This Court should affirm the Board of Tax Appeals (“Board”) and
Thurston County Superior Court because they correctly held that Skagit
County Public Hospital District No. 2 dba Island Hospital (“Island
Hospital) was not entitled to a deduction from revenue subject to
business and occupation (B&O) tax for money received as payment for
Medicare copayments and deductibles. Island Hospital claims that such
revenue is entitled to a deduction from B&O tax set forth at RCW
82.04.4297, which allows certain hospitals to deduct from taxable income
money “received from the United States or any instrumentality thereof.”
The Board and the Thurston County Superior Court correctly held that
ﬁoney received from patients or private insurance companies was not
money received “from the United States or any instrumentality thereof.”

IL COUNTERSTATEMENT OF THE ISSUES

Washington’s business and occupation tax applies to all gross
income of a business unless an exemption or deduction applies. The
Legislature has provided a deduction for certain hospitals for monies
“received from the United States or any instrumentality thereof.” Do
payments received not from the United States, but from patients or their
insurers, who satisfy patients’ personal obligations to pay a Medicare

copayment or deductible, qualify for this deduction?



III. COUNTERSTATEMENT OF THE CASE
A. Factual Statement

The relevant facts in this case are undisputed. Island Hospital
provides medical services to patients, some of whom are insured under the
federal Medicare program. BTA Doc. 252." Island Hospital bills
Medicare for services provided, and after receiving payment from
Medicare, the hospital sends a statement to the patient or the patient’s
supplemental insurance for any copayment or deductible owing. BTA
Doc. 290-91. Generally, Island Hospital receives payments for these
copayments and deductibles from the patient or the patient’s supplemental
insurance provider. BTA Doc. 252, 276. The only revenue at issue in this
case is these payments for Medicare patient copayments or deductibles.
BTA Doc. 252, 276, 286-87, 296.

Undisputed facts in the record show that it is the patient’s
responsibility to pay the copayment or deductible. BTA Doc. 296 (answer
to interrogatory that generally Medicare deductibles and copayments are
received from Medicare beneficiaries); BTA Doc. 299 (form signed by
patients agreeing “I am financially responsible to the hospital for charges

not paid under this agreement”); BTA Doc. 287-89, 293 (deposition

! The appellate record in this case consists of Clerk’s Papers and the
administrative record at the Board of Tax Appeals. The Department of Revenue will
refer to “CP” when citing to Clerk’s Papers and to “BTA Doc.” when referring to the
administrative record.



testimony that Medicare copayments and deductibles are billed to patient
and consent form applies to Medicare patients); BTA Doc. 304-05
(deposition testimony that “[t]hey have some co-payments and deductibles
that are the responsibility of the patient.”) Island Hospital ftreats its
collection of Medicare deductibles and co-insurance the same way it treats
the collection of deductibles and co-insurance of private insurance
companies. BTA Doc. 283.

There is no evidence in the record that documents provided to
patients, such as billing statements or consent forms, indicated in any way
that Medicare was responsible for the copayment or deductible or that the
patient was satisfying an obligation of the Medicare program. See
generally BTA Doc. 287-89, 293, 299, 305-06. Rather, the documents
indicate that the amounts due are the patient’s obligation and are owing to
Island Hospital. Id.

I[sland Hospital’s discussion of the Medicare program is not fully
accurate. The great majority of Island Hospital’s citations to the record
are not to evidence, but to argument or the Board’s order, which was

decided on summary judgment and therefore contained no findings of



fact.” Thus, there is no factual evidence in the record that payments
received from patients to pay a copayment or deductible are “Medicare
payments,” (App. Br. at 3); that Medicare regulations and billing
instructions are designed to lead to “total recovery” of Medicare cost
(App. Br. at 3); that Medicare “directs” its beneficiaries to pay
copayments or deductibles (App. Br. at 4); or that supplemental health
insurance is sold by “Medicare-contracted” insurance companies (App. Br.
at 4).

Furthermore, Medicare does not reimburse Island Hospital for all
uncollected Medicare copayments and deductibles, as Island Hospital
suggests. App. Br. at 4. Only a small portion of these deductibles and co-
insurance payments became “bad debt” for which the hospital sought
payment from Medicare. BTA Doc. 309, 311-15, 318-19, 323-24.
Provided that Island Hospital had complied with Medicare regulations and
had first sought payment from patients, Medicare paid only a portion of
the “bad debt” from Medicare deductibles and co-insurance payments
owed to Island Hospital. BTA Doc. 156-57, 296. See also 42 C.F.R.

413.89(h) (limiting payment by Medicare of bad debt by varying

2 E.g., App. Br. at 3 (first paragraph of Statement of the Case citing to Board
decision and Island Hospital’s own answer to interrogatory; second paragraph, first
sentence citing to Board decision and counsel’s argument at superior court; second
paragraph, second sentence citing to Board decision, argument of counsel at superior
court and one page of deposition testimony).



percentages based on year). Therefore, Medicare was not responsible for
all copayments and deductibles but paid only a portion of the amount of
deductibles and only if the hospital had made efforts to first collect those
deductibles from patients. The Department of Revenue (“Department”)
did not assess B&O tax on these payments from Medicare because, unlike
payments from patients or private insurance companies, these payments
are received from the United States.
B. Procedural History

Pursuant to an audit, the Department determined that Island
Hospital had not reported nor paid tax on income received from patients
and supplemental insurance companies for the period January 1, 1997,
through June 30, 2000 (the “tax period”). BTA Doc. 256-57. The
Department assessed Island Hospital, and upheld the assessment in an
administrative review process. BTA Doc. 255-71. Island Hospital
appealed to the Board, which affirmed the assessment, reasoning that
“Medicare patients and their insurers are not agents or instrumentalities of
the federal government (Medicare) under RCW 82.04.4297. ... The
patients’ insurers are making payment on behalf of the patient (patients
voluntarily pay for supplemental insurance policies with their funds), not

Medicare.” BTA Doc. 48. Island Hospital appealed the Board’s decision



to Thurston County Superior Court, which affirmed the Board’s decision.
CP 108.
V. SUMMARY OF ARGUMENT

Island Hospital may not deduct income received from patients and
private insurance companies paying Medicare copayment and deductibles.
The plain language of the statutory deduction applies only to monies
received directly from the United States or an “instrumentality thereof.”
The ordinary meaning of an instrumentality of the government, the
accepted meaning of the phrase in case law, and the structure of the
deduction all show that payments received from patients or private
insurance companies to pay copayments or deductibles do not qualify for
the deduction.

Legislative history of the deduction and subsequent statutory
amendments confirm that patients and private insurance companies are not
“instrumentalities” of the federal government. Finally, Island Hospital’s
expansive definition of the term “instrumentality” absurdly robs the phrase
of any meaning and leads to an incongruous statutory scheme.

V. ARGUMENT
A. Standard Of Review
The Administrative Procedure Act (APA) governs judicial review

of a Board of Tax Appeal’s decision. RCW 82.03.180. “The burden of



demonstrating the invalidity of agency action is on the party asserting
invalidity.” RCW 34.05.570(1)(a).

The court reviews the Board’s legal conclusions under the error of
law standard. RCW 34.05.570(3)(d). Since the Board decided this matter
on summary judgment and did not enter findings of fact, the Court’s
review is limited to whether the Board erroneously interpreted or applied
the law.

B. The B&O Tax Generally

The B&O tax is imposed on every person “for the act or privilege
of engaging in business activities” and applies to the “gross income of the
business.” RCW 82.04.220. The “legislature intended to impose the
business and occupation tax upon virtually all business activities carried
on within the state.” Simpson Inv. Co. v. Dep’t of Revenue, 141 Wn.2d
139, 149, 3 P.3d 741 (2000). As aresult, unless an exemption or
deduction applies, a taxpayer owes B&O tax on all income received for
the rendition of services, including services related to health care. Tax
deduction statutes are narrowly construed. United Parcel Serv., Inc. v.
Dep’t of Revenue, 102 Wn.2d 355, 360, 687 P.2d 186 (1984). Any
ambiguity in such a statute is construed strictly, but fairly, against the

taxpayer. Group Health Coop. v. Washington State Tax Comm’n, 72



Wn.2d 422, 429, 433 P.2d 201 (1967). The taxpayer has the burden of
proving that it qualifies for a tax deduction. /d. at 429.
C. Medicare Co-Payments And Deductibles Are Taxable

Island Hospital argues that the B&O tax deduction set forth at
RCW 82.04.4297 should apply in this case. Island Hospital improperly
stretches the statutory language, “monies received from the United States
or any instrumentality thereof” in an attempt to apply it to payments
received not from the United States, but from patients and patients’ private
insurance providers. Accordingly, Island Hospital has failed to meet its
burden to show that the Board erroneously interpreted or applied the law.

1. The Hospital is not entitled to the deduction because

monies received from patients and patients’ private
insurers are not monies “received from the United
States or any instrumentality thereof.”

At all times during the tax period, Island Hospital was entitled to
deduct from its taxable gross income money “received from the United
States or any instrumentality thereof . . . as compensation for, or to
support, health or social welfare services rendered by a health or social
welfare organization . . . .” RCW 82.04.4297 (2000) (Attached as

Appendix 1).* It is undisputed that the revenue at issue in this appeal was

received from patients and private insurance companies — not from the

? As discussed below, the statute was amended after the tax period at issue here.



United States or the Medicare program. Thus, applying a common
understanding of the words of the statute;the Hospital’s revenue does not
qualify for the deduction.

Island Hospital argues that patients and private insurance
companies become instrumentalities of the United States when paying
Medicare copayments and deductibles. Case law discussing
instrumentalities of the federal government for tax purposes, the plain
words of the deduction, and the structure of the statute all show that
patients and their insurance carriers are not instrumentalities of the United
States.

Several cases address the issue of what is an “instrumentality” of
the United States for tax purposes in other contexts. For example, in
United States v. City of Spokane, 918 F.2d 84 (9th Cir. 1990), cert. denied,
501 U.S. 1250 (1991), the court held that the American Red Cross was an
“instrumentality” of the federal government because it was created to
carry out functions of the government itself and was virtually an arm of
the government. /d. at 88. (Attached as Appendix 2). The court thus
distinguished the Red Cross from mere contractors that were hired to act
as agents of the government. Id. See also McAvoy v. Weber, 198 Wash.
370, 88 P.2d 448 (1939) (Home Owners’ Loan Corporation was an

“instrumentality” of the federal government where it was created by



federal statute, the act authorizing its creation specifically stated that it
“shall be an instrumentality of the United States,” the act required that it
be under the direction of a federal agency and operated by the federal
agency under such rules and regulations as the agency may prescribe, and
all of the capital stock of the corporation was owned by the United States).
While these cases address the term “instrumentality of the United
States” for purposes of tax immunity, this well-developed legal term sheds
light on what the Legislature meant when using the phrase. These cases
discussing “instrumentalities” of the United States for tax purposes are
also consistent with the dictionary definition of “instrumentality,” which
includes “a part, organ, or subsidiary branch esp. of a governing body <the
judicial instrumentalities of the federal government>.” Webster’s Third
New International Dictionary 1172 (2002).* In every dictionary definition

of “instrumentality” cited in its brief, Island Hospital omits language that

* The full definition is:

1: the quality or state of being instrumental: a condition of serving as an
intermediary <the agreement was reached through the ~ of the governor > 2a: something
by which an end is achieved: MEANS <precious metals purified through the ~ of heat>
b: something that serves as an intermediary or agent through which one or more functions
of a controlling force are carried out: a part, organ, or subsidiary branch esp. of a
governing body <the judicial instrumentalities of the federal government>,

Webster’s Third New International Dictionary 1172 (2002). Webster's Third
New International Dictionary is generally the dictionary used by Washington courts.
State v. Glas, 106 Wn. App. 895, 905, 27 P.3d 216 (2001), rev'd on other grounds, 147
Wn.2d 410, 54 P.3d. 147 (2002).

10



specifically addresses an “instrumentality” of a government or governing

body:

From Webster’s Third New International Dictionary definition,
Island Hospital omits “a part, organ, or subsidiary branch esp. of a
governing body <the judicial instrumentalities of the federal
government>.” Webster’s Third New International Dictionary
1172 (1981) (attached as Appendix 3) (quoted by Island Hospital
at App. Br. at 8).

From the American Heritage Dictionary, Island Hospital omits, “3.
A subsidiary branch, as of a government, by means of which
functions or policies are carried out.” American Heritage
Dictionary 908 (4™ Ed. 2000) (attached as Appendix 4) (quoted by
Island Hospital at App. Br. at 8-9).

From the end of the Black’s Law Dictionary definition, Island
Hospital omits, “. . ., such as a branch of a governing body.”
Black’s Law Dictionary 814 (8" Ed. 2004) (attached as Appendix
5) (quoted by Island Hospital at App. Br. at 9).

As these dictionary definitions and the cases cited above show, an

instrumentality of a government is not merely something that assists a

government purpose, but must be more closely associated with the

government itself so as to be considered a part of it.

11



These dictionary and case law definitions are also consistent with
the statutory deduction as a whole. The deduction applies to “amounts
received from the United States or any instrumentality thereof or from the
state of Washington or any municipal corporation or political subdivision
thereof . ...” RCW 82.04.4297 (2000). The parallel language involving
payments from the state shows that the deduction was designed to apply to
monies received from governments and governmental agencies.
Otherwise, the deduction would absurdly allow deductibles and
copayments for a federal insurance program to qualify, but not deductibles
and copayments for a state insurance program.

In the present case, patients and patients’ private insurers are not
carrying out government functions when making payments to the hospital.
As the Board recognized, they are simply paying a bill to satisfy the
patient’s financial obligation to the hospital. The record before the Board
includes deposition testimony and answers to interrogatories in which
Island Hospital admits that the patient copayments and deductibles are the
responsibility of patients and the vast majority of these payments come
from patients or patients’ private, supplemental insurance companies.
Board Doc. 287-89, 296, 299, 304-05. There is no indication that patients
or patients’ insurers were carrying out government functions or even

acting under the direction of the government.

12



Island Hospital makes much of the fact that insurance providers
must comply with Medicare regulations when offering supplemental
insurance to cover Medicare copayments and deductibles. App. Br. at 11-
13. Island Hospital mistakenly asserts that these regulations essentially
make insurance companies agents of the Medicare program, rather than
simply being regulated by Medicare. But the Medicare program does not
contract with these insurance companies for payment of copayments and
deductibles; the patients do. Island Hospital’s argument would absurdly
make any business operating in a highly regulated industry an agent of the
government.

Nor does the process by which the hospital can recover “bad debt”
transform patients and their insurers into instrumentalities of the United
States. Medicare does not simply agree to pay patient copayments and
deductibles. Rather, the hospital is required to engage in collection efforts
and only if those efforts fail does Medicare make any payments. 42
C.F.R. 413.89. Medicare does not cover all of this “bad debt” but
determines a set percentage that it will pay. 42 C.F.R. 413.89(h) (limiting
coverage of bad debt by varying percentages depending on year); BTA
Doc. 154-505, 296. The overwhelming majority of patient co-payments
and deductibles are paid by patients or their private insurers. /d. As the

Board properly concluded, when the private insurers make a payment,

13



they do so not because of any governmental requirement but because they
have contracted with the patient to make the payments.

Under these circumstances, it stretches reason to suggest that
Medicare is responsible for the patient co-payments and deductibles. The
“bad debt” reimbursement by Medicare is simply a feature of the
Medicare program, not an admission that Medicare is responsible for all
patient co-payments and deductibles. This feature does not make patients
into instrumentalities of the federal government. Accordingly, payments
from patients and their insurers are not entitled to the deduction set forth at
RCW 82.04.4297.

2. Legislative history of the deduction and rules of
statutory construction show that the deduction applies
only to governmental payments.

Even if this Court were to determine that the language of the
deduction is ambiguous, the legislative history of the deduction reinforces
the conclusion that the deduction applies only to governmental payments.’
The deduction for amounts received “from the United States or any
instrumentality thereof” was originally enacted in 1979. Laws of 1979, 1%

Ex. Sess., ch. 196, § 5 (former RCW 82.04.430(16), now codified at RCW

5 Although Island Hospital refers to “legislative history” of the deduction in its
argument heading, it does not cite or discuss any legislative history of the actual
deduction in effect during the tax period, but discusses only later amendments of the
deduction. App. Br. at 13-15. As shown below, to the extent that later amendments to
the statute show anything about the meaning of the deduction during the tax period, those
amendments show exactly the opposite of what Island Hospital argues.

14



82.04.4297) (attached as Appendix 6). The final bill report for this
enactment describes the added language as “[a]Jmounts received from the
United States or any governmental unit.” Final Bill Report, Substitute
H.B. 302 (attached as Appendix 7). Giving further indication of what the
Legislature meant in using the term “instrumentality,” the law at that time
exempted from B&O tax compensation for services rendered to patients
by hospitals operated “by the United States or any of its instrumentalities.”
Laws of 1979, 1™ Ex. Sess., ch. 196, § 5 (former RCW 82.04.430(8)).
Island Hospital’s expansive interpretation of “instrumentality” would
make any hospital that accepted Medicare patients into “instrumentalities”
of the United States, contrary to the obvious meaning of this other
exemption.

Furthermore, courts construe ambiguous tax deductions strictly,
but fairly, against a taxpayer. Group Health Coop. v. Washington State
Tax Comm’n, 72 Wn.2d 422, 429, 433 P.2d 201 (1967). Thus, even if the
Court finds the language of the statute ambiguous, the court should strictly
construe the deduction against the taxpayer.

The plain meaning of the deduction, the application of the
deduction to state payments, case law addressing what is an

“instrumentality” of the United States, dictionary definitions, rules of

statutory construction and legislative history all show that payments from

15



patients and private insurance companies are not included within the
deduction set forth at RCW 82.04.4297. As shown below, subsequent
amendments to the statute further reinforce this conclusion.

3. Legislative amendments after the tax period
demonstrate the taxability of Medicare deductibles and
co-insurance payments.

Island Hospital argues that subsequent legislation demonstrates
that Medicare deductibles and co-insurance payments received from
patients or their insurance companies are entitled to the tax deduction set
forth at RCW 82.04.4297. App. Br. at 13-16. Unlike legislative history of
the original legislation, subsequent amendments do not necessarily show
the intent of the original legislation. However, even if the Court considers
later amendments to the statute, such amendments show that later
legislatures read the deduction exactly as the Department does in this case.

During the tax period, RCW 82.04.4297 provided:

In computing tax there may be deducted from the measure of tax

amounts received from the United States or any instrumentality

thereof or from the state of Washington or any municipal
corporation or political subdivision thereof as compensation for, or
to support, health or social welfare services rendered by a health or
social welfare organization or by a municipal corporation or
political subdivision, except deductions are not allowed under this
section for amounts that are received under an employee benefit
plan.

The statute was amended effective July 13, 2001, adding the following

language:

16



For purposes of this section, “amounts received from” includes

amounts received by a health or social welfare organization that is

a nonprofit hospital or public hospital from a managed care

organization or other entity that is under contract to manage health

care benefits for the federal medicare program authorized under

Title XVIII of the federal social security act; for a medical

assistance, children’s health, or other program authorized under

chapter 74.09 RCW; or for the state of Washington basic health
plan authorized under chapter 70.47 RCW, to the extent that these
amounts are received as compensation for health care services
within the scope of benefits covered by the pertinent government
health care program.

Laws of 2001, 2d Sp. Sess., ch. 23, § 2 (Substitute H.B. 1624)
(attached as Appendix 8). The stated purpose of this amendment was to
preserve and enhance the government’s purchasing power of health care
services in light of changes in the way that Medicare and other
government programs provided health care benefits. Laws of 2001, 2d Sp.
Sess., ch. 23, § 1.

These government programs had changed from simply paying
hospitals for services to encouraging beneficiaries to participate in
government-funded managed care programs, operated by intermediaries
(such as Group Health) between government entities and hospitals. /d.
The Legislature concluded that even though these intermediaries were
acting on behalf of the government, and paying for services with money

they received from the government, the payments to hospitals from the

intermediaries would not be entitled to the existing deduction because the
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payments were not received directly from the government. /d.; Final Bill
Report, Substitute H.B. 1624 (describing the statute before amendment as
allowing deduction “only for paymeﬁts made directly by federal, state, or
local governments.”) (attached as Appendix 9). In order to maintain the
government’s purchasing power with respect to health care services in
light of these changes, the Legislature amended RCW 82.04.4297 to
include in the deduction payments from managed-care organizations under
contract with a governmental entity. Laws of 2001, 2d Sp. Sess., ch. 23,
§2.

If the deduction as it existed during the tax period applied to all
payments associated with the Medicare program, as the hospital argues,
this amendment would have been wholly unnecessary. Similarly, if the
deduction as it existed during the tax period applied to payments made on
behalf of the Medicare program, the amendment would have been wholly
unnecessary. In contrast to the hospital’s rationale, the Legislature felt it
necessary to specifically include managed-care organizations, even though
these managed-care organizations were obviously operating on behalf of
the Medicare program.

The deduction for governmental health care payments was
amended yet again in the following legislative session. And yet again, the

amendment is inconsistent with the hospital’s theory. The new
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amendment deleted the language that had been added to RCW 82.04.4297
by the 2001 amendment and created a new section:

A public hospital that is owned by a municipal corporation or

political subdivision, or a nonprofit hospital that qualifies as a

health and social welfare organization as defined in RCW

82.04.431, may deduct from the measure of tax amounts received

as compensation for health care services covered under the federal

medicare program authorized under Title XVIII of the federal
social security act; medical assistance, children’s health, or other
program under chapter 74.09 RCW; or for the state of Washington
basic health plan under chapter 70.47 RCW. The deduction
authorized by this section does not apply to amounts received from
patient co-payments or patient deductibles.

Laws 0of 2002, ch. 314, § 2 (H.B. 2732) (codified at RCW
82.04.4311 (2002))° (attached as Appendix 10)). Unlike the deduction set
forth at RCW 82.04.4297, this deduction does not require that the money
be received “from the United States or any instrumentality thereof.”
Rather, the language more broadly applies to amounts received as
compensation for services “covered under the federal Medicare program . .
..” RCW 82.04.4311 (2002). This broader language, unlike that in RCW
82.04.4297, arguably includes Medicare deductibles and co-insurance
payments received from patients and insurance companies. Consistent
with the language in RCW 82.04.4297 and the statute’s purpose

(increasing governmental purchasing power), the Legislature specifically

excluded from the deduction patient deductibles and co-insurance

® This statute was amended in 2005, adding language not relevant to the issue
presented. The operative language quoted above is now codified at RCW 82.04.4311(1).
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payments.” RCW 82.04.4311 (2002) (“The deduction authorized by this
section does not apply to amounts received from patient co-payments or
patient deductibles.”) In adding the language specifically excluding
patient copayments and deductibles, there is no indication from the statute
or legislative history that the Legislature was removing a previously
available deduction. Rather, patient copayments and deductibles have
never been included in the tax deduction, and the change in statutory
language necessitated the Legislature making it explicit in RCW
82.04.4311. Legislative history of this amendment, just like the legislative
history of the 2001 amendment, shows that the deduction as it existed
during the tax period applied only to payments “made directly by federal,
state, or local governments.” Final Bill Report, H.B. 2732 (attached as

Appendix 11).

7 Accordingly, Island Hospital may not take advantage of this deduction even
though it is retroactive to 1998. Laws of 2002, ch. 314, § 4. The revenue at issue in this
case is solely payments for patient copayments and deductibles. At times, those
payments were made by patients and at times the payments were made by a patient’s
private insurance carrier. In either case, the payment was for the patient’s copayment or
deductible. BT A Doc. 252 (Island Hospital’s Notice of Appeal to Board of Tax Appeals
stating issue as “Did the DOR err in concluding that Medicare deductibles and co-
payments paid to ISLAND by Medicare patients and their private insurance companies
did not qualify for deduction under RCW 82.04.4297?”); BTA Doc. 276 (Island Hospital
Answer to Interrogatory No. 7: “Island Hospital receives Medicare deductibles and co-
payments either from the beneficiary (patient) or supplemental insurance.”); BTA Doc.
286-87, 296.
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4. Island Hospital’s interpretation leads to absurd results.

In construing statutes, the court seeks to harmonize the statutory
scheme and give effect to all statutory language.® Dep 't of Ecology v.
Campbell & Gwinn, L.L.C., 146 Wn.2d 1, 11, 43 P.3d 4 (2002); Kilian v.
Atkinson, 147 Wn.2d 16, 21, 50 P.3d 638 (2002). The court avoids
unlikely, absurd, or strained consequences when interpreting statutory
language. Tingey v. Haisch, 159 Wn.2d 652, 664, 152 P.3d 1020 (2007).
Island Hospital’s interpretation would méke the statutory scheme
internally incongruous and lead to absurd results.

Under Island Hospital’s interpretation, RCW 82.04.4297 allows a
deduction for Medicare copayments and deductibles paid by patients. Yet
after the statutory amendments discussed above, RCW 82.04.4311
specifically states that its deduction for monies received for services
covered by the Medicare program does not apply to patient copayments or
deductibles. Island Hospital’s interpretation thus results in two different
statutory deductions, each applicable by its terms to payments received

under the Medicare program, but only one of which allows a deduction for

¥ Island Hospital argues that the Washington Supreme Court in Homestreet, Inc.
v. Dep’t of Revenue, 166 Wn.2d 444, 452, 210 P.3d 297 (2009), discarded the
longstanding principle that courts construe a statute in the context of related statutes and
the statutory scheme as a whole. App. Br. at 7. While the court in Homestreet apparently
concluded that the overall statutory scheme did not preclude its interpretation of the
statute, it did not reject the rule of statutory construction. Decisions subsequent to the
Homestreet opinion continue to apply this bedrock principle of statutory construction.
E.g., City of Seattle v. Winebrenner, 2009 WL 3465931 at *2 (Wash. Supreme Ct., Oct.
29, 2009); Post v. City of Tacoma, __ Wn2d __ ,217P.3d 1179, 1184 (Oct. 15, 2009).
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patient copayments and deductibles. This result is not only incongruous
but contrary to the express intent of the Legislature in enacting RCW
82.04.4311. See Laws of 2002, ch. 314, § 1 (“the tax status of these
amounts should not depend on whether the amounts are received directly
from the qualitying program or through a managed health care
organization under contract to manage benefits for a qualifying program.”)

The hospital’s expansive reading of “instrumentality” to include
any means to an end would also absurdly make federal instrumentalities
out of virtually every person in this state who pays into the Medicare
system through a payroll deduction or otherwise. The Department
respectfully requests that this Court not endorse such an absurd result.

D. Island Hospital Is Not Entitled To Attorney Fees

If the Court affirms the Board of Tax Appeals, it need not reach the
issue of Island Hospital’s request for costs and reasonable attorney fees.
Nevertheless, the Department addresses Island Hospital’s request for costs
and its reasonable attorney fees in its appeal.

Island Hospital fails to comply with RAP 18.1 by failing to cite
any applicable authority supporting its request for attorney fees. Instead,
Island Hospital cites only RAP 18.1 itself for support of its reasonable
attorney fees. App. Br. at 17. A party seeking reasonable attorney fees

must support its request by citing to authority and providing argument to
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the court. Just Dirt, Inc. v. Knight Exc;zvating Inc., 138 Wn. App. 409,
420, 157 P.3d 431 (2007) (“Argument and citation to authority are
required . . . to advise us of the appropriate grounds for an award of
attorney fees as costs.”) (quoting Wilson Court Ltd. P’ship v. Tony
Maroni’s, Inc., 134 Wn.2d 692, 710, n.4, 952 P.2d 590 (1998)). Because
it failed to cite to any applicable law creating a right to recover attorney
fees, Island Hospital’s request for attorney fees should be denied. See also
Whidbey General Hosp. v. Dep’t of Revenue, 143 Wn. App. 620, 637, 180
P.3d 796 (2008) (Hospital’s request for attorney fees denied because it
failed to cite applicable law and devote a section of its brief to the request
for attorney fees).

Under Washington law, “a court has no power to award attorney
fees in the absence of contract, statute, or recognized ground of equity
providing for attorney fees.” Union Elevator & Warehouse Co., Inc. v.
Dep’t of Transp., 152 Wn. App. 199, 208, 215 P.3d 257 (2009) (citing
Wagner v. Foote, 128 Wn.2d 408, 416, 908 P.2d 884 (1996)). Even
though Island Hospital fails to cite to any applicable authority authorizing
an award of attorneys fees in its opening brief, as required by RAP 18.1, it

might seek to rely on the Equal Access to Justice Act (“EAJA”) in its
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Reply.” That statute provides, “[A] court shall award a qualified party that
prevails in a judicial review of an agency action fees and other expenses,
including reasonable attorneys’ fees, unless the court finds that the agency
action was substantially justified.” RCW 4.84.350. The requirements of
“judicial review of an agency action” would be met in this case. However,
Island Hospital must also demonstrate that it is a “qualified party that
prevails.” Island Hospital has not prevailed in this matter; additionally it
must establish that it is a “qualified party” as defined under RCW
4.84.340(5). Even if it were to qualify, Island Hospital would still not be
eligible for an award of attorney fees and costs, if the court “finds that the
agency action was substantially justified.” Here, the Department must
demonstrate that its position is reasonable in law and fact. Union Elevator
& Warehouse Co., Inc. v. Dep’t of Transp., 144 Wn. App. 593, 608, 183
P.3d 1097 (2008). The Department’s interpretation of the statute denying
Island Hospital the deduction for co-payments is reasonable in law and
fact, in light of the fact that a unanimous Board of Tax Appeals and three
different Superior Court Judges ruled in favor of the Department on this
issue. CP 107-08 (Order on Petition for Judicial Review (May 29, 2009)

(McPhee, J1.)); St. Joseph General Hospital v. Dep’t of Revenue, Thurston

? Island Hospital cited the EAJA, RCW 4.84.350, in its Petition for Judicial
Review before the Superior Court. CP 8. However, nowhere in its briefing before the
Superior Court did it devote a section of its brief to a request for attorney fees. See CP
38-49; 98-106.
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Cy. Super. Ct. No. 08-2-02054-9, Order on Petition for Judicial Review
(June 8, 2009) (Hicks, J.); Skagit County Public Hospital Dist. No. 1 dba
Skagit Valley Medical Center v. Dep’t of Revenue, Thurston Cy. Super. Ct.
No. 08-2-02527-3, Order on Petition for Judicial Review (July 10, 2009)
(Murphy, J.). The Department’s action was substantially justified and
attorney fees and costs should not be awarded to Island Hospital under the
EAJA.
VI. CONCLUSION

Hospital patients who pay their own bills are not instrumentalities
of the federal government. Nor are patients’ insurance companies that
make payments on behalf of the patients instrumentalities of the federal
government. Accordingly, Island Hospital is not entitled to a deduction
from gross income that applies only to monies received “from the United
/17
/11

111
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States or any instrumentality thereof.” The Department respectfully

requests that this Court affirm the decisions of the Superior Court and

Board of Tax Appeals.
RESPECTFULLY SUBMITTED this (Mday of December,

2009.

PETER B. GONICK, WSBA #25616
DAVID M. HANKINS, WSBA #19194
Assistant Attorneys General

Attorneys for Respondent
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Business and Occupation Tax

Intent-—1980 ¢ 37: Sce note fallowing RCW 82.04.4281.

82.04.4295 Deductlons—Manufacturing activities
completed outside the United Statcs. In computing tax
there may be deducted from the measure of tax by persons
subject to payment of the tax on manufacturers pursuant to
RCW 82.04.240, the value of articles to the extent of
manufacturing activities completed outside the United States,
if:

(1) Ary additional processing of such articles in this
state consists of minor final assembly only; and

(2) In the case of domestic manufacture of such articles,
can be and normally is done at the place of initial manufac-
ture; and

(3) The total cost of the minor final assembly does not
exceed two percent of the value of the articles; and

(4) The articles are sold and shipped outside the state.
[1980 ¢ 37 § 15. Formerly RCW 82.04.430(14).]

Intent—1980 c 37: See note following RCW 82.04.4281.

82.04.4296 Deductiony-—Relmbirsement for accom-
modation expenditarcs by funeral humes. In computing
tax there may be deducted from the measure of tax that por-
tion of amounts received by any funeral home licensed to do
business in this state which is received as reimbursements
for expenditures (for goods supplied or services rendered by
a person not employed by or affiliated or associated with the
funeral home) and advanced by such funeral home as an
accommodation to the persons paying for a funeral, so long
as such cxpenditures and advances are billed to the persons
paying for the funeral at only the exact cost thereof and are
separately itemized in the billing statement delivered to such
persons. {1980 ¢ 37 § 16. Formerly RCW 82,04.430(15).1

Intent—1980 c 37: See note following RCW 82.04.4281,

82.04.4297 Dedoctions—Compensation from. pubtic
entities for health or social welfare services—Exception.
In computing tax there may be deducted from the measure
of tax amounts received from the United States or any in-
strumentality thereof or from the state of Washington or any
municipal corporation or political subdivision thereof as
compensation for, or ta support, health or social welfare
services rendered by a health or social welfare organization
or by a rnunicipal corporation or political subdivision, except
deductions are not allowed under this section for amounts
that are received under an employee benefit plan. [1988 ¢
67 § 1, 1980 ¢ 37 § 17. Formerly RCW 82.04.430(16).]

Intent—1980 c 37: See notc following RCW 82.04.4281.

"Health vr soclal welfare organization” defired for RCW 82.04.4297—

Conditions for exemption—"Health or social weifare services"
defined: RCW 82.04.431.

82.04.4298 Deductions—Repair, malntenance,
replacement, ete., of residential structures and commonly
held property—Eligible organizations. (1) in computing
tax there may be deducted from the measure of tax amounts
used solely fur repair, maintenance, replacement, manage-
ment, or improvement of the residential structures and
commonly held property, but excluding property where fees
or charges are made for vse by the public who are not guests
accompanied by a member, which are derived by:

{2000 Ed))

82.04.4294

(a) A cooperative housing association, corporation, or
partaership from a person who resides in a structure owned
by the cooperative housing association, corporation, or
partnership;

(b) An association of owners of property as defined in
RCW 64.32.010, as now or hereafter amended, from a
person who is an apartment owner as defined in RCW
64.32.010; or

(c) An association of owners of residential, property
from a person who is a member of the association. “Assoct-
ation of owners of residential property” means any organiza-
tion of all the owners of residential property in a defined
area who all hold the same property in common within the
area.

(2) For the purposes of this section "commonly held
property” includes areas required for commion access such as
reception areas, halls, stairways, parking, etc., and may
include recreation rooms, swimming pools and small parks
or recreation areas; but is not intended to include more
grounds than are normally required in a residential area, or
to include such extensive areas as required for golf courses,
campgrounds, hiking and riding areas, hnating areas, etc.

(3) To.qualify for the deductions under this section:

(a) The salary or compensation paid to officers, manag-
ers, or employess must be only for actual services rendered
and at levels comparable to the salary or compensation of
like positions within the county wherein the property is
located;

(b) Dues, fees, or assessments in excess of amounts
needed for the purposes for which the deduction is allowed
must be rebated to thc members of the association;

(c) Assets of the association or organization must be
distributable to all members and must not inure to the benefit
of any single member or group of members. [1980 ¢ 37 §
18. Formerly RCW 82.04.430(17).]

Intent—1980 ¢ 37: See note following RCW 82.04.4281.

$2.04.431 “Health or social welfare organization'
defined for RCW 82.04.4297—Conditions for exemp-
tion—'"Health or social welfare services" defined. (1) For
the purposes of RCW 82.04,4297, the term “health or social
welfare organization" means an organization, including any
community action council, which renders health or social
welfare services as defined in subsection (2) of (his section,
which is & not-for-profit corporation under chapter 24.03
RCW and which is managed by a governing board ot not
iess than eight individuals none of whom is a paid employee
of the organization or which is a corporation sole nnder
chapter 24.12 RCW. Health or social welfare organization
does not include a corporation providing professional
services as authorized in chapter 18.100 RCW. In addition
a corporation in order to he exempt under RCW 82.04.4297
shall satisfy the following conditions:

(a) No part of its income may bc paid directly or
indirectly to its members, stockholders, officers, directors, or
trustees except in the form of services rendered by the
corporation in accordance with its purposes and bylaws;

(b) Salary or compensation paid to its officers and
executives must be anly for actual services rendered, and at
levels comparable to the salary or compensation of like
positions within the public service of the state;

[Title 82 RCW—page 37}
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Westlaw,

918 F.2d 84
(Cite as: 918 F.2d 84)

H
United States Court of Appeals,
Ninth Circuit,
UNITED STATES of America, Plaintiff- Appellee,
v.
CITY OF SPOKANE, Defendant-Appellant,
Nea. 90-35118.

Argued and Submitted Oct. 5, 1990.
Decided Oct. 31, 1990,
As Amended on Grant of Appellee's Mation For
Clarification Nov. 27, 1990.

United States brought action against city to pre-
clude its collection of tax on lawfully conducted
gambling activitics of local unit of Red Cross and
to recover back taxes. The United States District
Court for the Eastern District of Washington, Justin
L. Quackenbush, Chief Judge, 734 F.Supp. 919,
granted summary judgment in favor of United
States, and city appealed. The Court of Appeals,
Fernandez, Circuit Judge, held that: (1) Red Cross
was instrumentality of United States that was im-
mune from local taxation, and (2) city had to return
taxes collected.

Affirmed.
West Headnotes
[1] Federal Courts 170B €776

170B Federal Courts
170BVIII Courts of Appeals
170BVIII(K) Scope, Standards, and Extent
170BVIL(K)}1 In General
170Bk776 k. 1rial De Novo. Most
Cited Cases
Grant of summary judgment is reviewed de novo.

{2] Federal Courts 170B €776

170B Federal Courts
170BVIII Courts of Appcals

Page 1 of 7

Page 1

170BVIIKK) Scope, Standards, and Extent
170BVIIIK)! In General
170Bk776 k. Trial De Novo. Most
Cited Cases

Federal Courts 170B €-2§50,1

170B Federal Courts
170BVIII Courts of Appcals
170BVIIKK) Scope, Standards, and Extent
v 170BVIII{K)5 Questions of Fact, Verdicts
and Findings
170Bk850 Clearly Emoncous Findings
of Court or Jury in General
170Bk850.1 k. In General, Most
Cited Cases
(Formerly 170Bk850)
On constitutional questions, Court of Appeals re-
views findings of fact for clear error, and mixed
questions of fact and law de novo.

[3) Federat Courts 170B €=>776

170B Federal Courts
170BVIII Courts of Appeals
170BVI1I(K) Scope, Standards, and Extent
170BVIII(K)! In General
170Bk776 k. Trial De WNova. Maost
Cited Cascs
Questions of law are reviewed de novo.

[4] Taxation 371 €2006

371 Taxation

3711 In General

371k2004 Power of State
371k2006 k. United States Entities, Prop-

erty, and Securities. Mast Cited Cases

(Formerly 371k5)
No state can impose tax upon instrumentality of
United States Government.

[5] Taxatlon 371 €2006

371 'laxation
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3711 In General
371k2004 Power of State
371k2006 k. United States Entities, Prop-

erty, and Securities. Most Cited Cases

(Formerly 371k6)
Red Cross was instrumentality of United States that
was immunc from state and local taxation on law-
fully conducted gambling activities despite city's
reference to fact that Red Cross was not considered
agency for purposes of Freedom of Information
Act. S US.C.A. § 552.

{61 Courts 106 €=>100(1)

106 Courts

10611 Establishment, Organization, and Proced-
ure

10611(H) Effect of Reversal or Overruling
106k100 [n General
106k100(1) k. In General; Retroactive

or Prospective Operation. Most Cited Cases
Court of Appeals' decision striking down city's tax
on Red Cross' lawfully conducted gambling activit-
ies could be applied retroactively; decision did not
establish new principle of law but merely restated
fundamental principle that precluded taxation of
United Statcs governmental functions, and retroact-
ive application would foster respect for such prin-
ciple and would not result in inequity even though
city might have already used some tax money.

[7] Taxation 371 €=23555

371 Taxation

371VII Income Taxes

371VIII(H) Payment
371k3555 k. Refunding Taxes Paid. Most

Cited Cases

(Formerly 371k1097)
City that improperly taxed Red Cross’ lawfully con-
ducted gambling activities had to return taxes col-
lecled.
*§5 Laurie Flinn Connelly and Michael A. Nelson,
Asst. City Attys., Spokane, Wash., for defendant-ap-
peliant,

Page 2 of 7

Page 2

Gary R. Allen, David English Carmack, and Ken-
neth W, Rosenberg, Attys., Tax Div., U.S. Dept. of
Justice, Washington, D.C., for plaintitt-appclice.

Appeal from the United States District Court for the
Eastern District of Washington,

Befure SKOPIL, O'SCANNLAIN and FERNAN-
DEZ, Circuit Judges.

FERNANDE?Z, Circuit Judge:

The United States brought this action against the
City of Spokane (“the City”) and Spokane’s Man-
ager of Finance, Peter Forlin, to preclude the col-
lection of a tax on the gambling proceeds of a local
unit of the American National Red Cross, and to re-
cover back taxes, together with interest. The district
court granted summary judgment in favor of the
United States ™' and the City appealed. We af- firm.

FN1. United States v. City of Spokane, 734
F.Supp. 919 (E.D.Wash.1989).

BACKGROUND

Thc American National Red Cross is & unique char-
itable insttution. It was created by the United
States 1o perform such exceedingly important pub-
lic funclions as aiding “the sick amd wounded of
Armmed Forces in time of war,” and carrying on “a
system of national and international relief in time of
peace” to mitigate “the sufferings caused by pesti-
lence, famine, fire, floods, and other great national
calamities....” 36 US.C. § 3. Eight of its fifty gov-
ernors are appointed by the President of the United
States and one of those eight acts as the principal
officer of the corporation. 36 U.S.C. § 5(a). While
the organization must support itself from public
donations and other sources, the United States does
supply it with a permanent headquarters*86 build-
ing. 36 US.C. § 13. The financial reports of the or-
ganization arc audited by the Department of De-
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fense. 36 U.S.C. § 6.

The Inland Northwest Chapter of the American Na-
tional Red Cross has been a chartered local organiz-
ation since 1914. As such it is a local unit of the
American National Red Cross. 36 U.S.C. § 4a. We
will hercafter refer to the American National Red
Cross as the “Red Cross” and the Chapter as the
“INC” However, since the INC is a unit of the Red
Cross, what we say about the rights and duties of
the Red Cross also applies to the INC.

The State of Washington authorizes bona fide char-
itable or non-profit organizations to conduct bingo,
pull-tab, and punchboard games., Wash.Rev.Code §
9.46,0311 (1988)."%2 The Red Cross is an organiz-
ation that comes within that definition.
Wash.Rev.Code § 9.46.0209. At the same time, the
State of Washington authorizes cities to tax certain
of the proceeds of those gambling activities-
Wash.Rev.Code § 9.46.110-and since 1982 the City
has levied a gambling tax upon the INC. Spokane,
Wash.Ord. § 8.40.020 (1982).

FN2. The citations to the Washington Code
are to the current version of that law. Farli-
cr versions were to the semc cffcct, as far
as the issues on this appeal are concerned.

For some time, the INC paid that tax without appar-
cnt protcst, but in Fcbruary of 1986 it did protest
and requested 8 refund of all gambling taxes paid
since July 1, 1980. The request was denied. The
United States then brought this action to obtain the
refund, with interest, and to enjoin any further levies.

Cross motions for summary judgment were filed,
and the district court ultimately entered a judgment
which required the disgorgement of prior exactions
by the City, together with prejudgment interest
from the date of the demand for refund. The district
court further directed that the City cease further im-
position of the tax. This appeal followed.

JURISDICTION AND STANDARD OF REVIEW

Page 3 of 7

Page 3

The district court had jurisdiction pursuant to 28
U.S.C. § 1331, and we have jurisdiction pursuant to
28US.C. §1291.

[1][2][3] We review the grant of summary judg-
meat de novo. Kruso v. International Tel & Tel,
8§72 F.2d 1416, 1421 (9th Cir.1989), cert. denied,
496 US. 937, 110 S.Ct. 3217, 110 LEd.2d 664
(1990}, On constitutional questions, this court re-
views findings of fact for clear error, and mixed
questions of fact and law de novo. State of Nevada
Employees Assm Inc. v. Keating, 903 F.2d 1223,
1226 (9th Cir.1990); La Duke v. Nelson, 762 F.2d
1318, 1322 (1985), modified, 796 F.2d 309 (9th
Cir.1986). Questions of law are reviewed de novo.
United States v. McConney, 728 F.2d 1195, 1201
(9th Cir.) (en banc), cert. denied, 46% U.S. 8§24, 105
S.Ct 101, 83 1.[Ed.2d 46 (1984).

DISCUSSION

Two major issues confront us. First, is the Red
Cross an instrumentality of the United States which
is immune from this kind of taxation? Second, if it
18, should the INC have been granted a refund of
the back taxcs? Wc will discuss cach of thesc issucs
in turn.

A. The Red Cross Is Immune from This Tax

[4][5] One of the hoariest principles of federal-state
governmental relations is that no statc can imposc a
tax upon an instrumentality of the United States
Government. As the Supreme Court, speaking
through Chief Justice Marshall, elogquently stated in
MCulloch v. Maryland, 17 US. (4 Wheat) 316,
431, 4 L.Ed. 579 (1819), that principlc is bottomed
upon certain important axioms:

That the power to tax involves the power to des-
troy; that the power to destroy may defcat and
render useleéss the power (o create; that there is a
plain repugnance in conferring on one government
4 power to conirol the constitutional measures of
another, which other, with respect to those very
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measures, is *87 declared to be supreme over that
which exerts the control, are propositions not to be
denied.

Nor can it be said that a little taxation, or taxation
of just one function or instrumentality, is proper.
M'Culloch also dealt with those possibilitics. The
Court said:

We are not driven to the perplexing inquiry, so un-
fit for the judicial department, what degree of taxa-
tion is the legitimate use, and what degree may
amount to the abuse of the power. The attempt to
use it on the means employed by the government of
the Union, in pursuance of the constitution, is itsclf
an abuse, because it is the usurpation of a power
which the people of a single state cannot give.

M'Culloch, 17 U.5. (4 Wheat.) at 430. Thc Court
continued: '

If the states may tax one instrument, employed by
the government in the execution of its powers, they
may tax any and every other instrument. Thcy may
tax the mail; they may tax the mint; they may tax
patent-rights; they may tax the papers of the cus-
tom-house; they may tax judicial process; they may
tax all the means employcd by the government, to
an excess which would defeat all the ends of gov-
ernment. This was not intended by the American
people. They did not design to make their govern-
ment dependent on the states.

M'Culloch, 17 U.S. (4 Wheat.) at 432.

Nothing could be morc forccfully cstablished, and
while those principles alone do not demonstrate that
the Red Cross is an instrumentality of the United
States, there can be no doubt that it is. The Supreme
Court made that clear in Department of Employ-
ment v, United States, 385 U.8. 355, 358, 87 S.Ct.
464, 467, 17 LEd.2d 414 (1966) where it said,
“[W]e hold that the Red Cross is an instumentality
of the United States for purposes of immunity from
state taxation levied on its operations, and that this
immunity has not been waived by congressional en-
actment.”

Page 4 of 7

Page 4

At first blush that would appear to dispose of this
issue, but the City claims that aceretivns to the
M'Culloch doctrine make it inapplicable to the INC
activities which were taxed here. That claim is
based upon a misreading of the authorities.

The City first points to Federal Land Bank v. Board
of County Comm’rs, 368 U.S. 146, 82 5.Ct. 282, 7
L.Ed.2d 199 (1961), a case in which the Supreme
Court struck down a lax levy on the Federal Land
Bank, an instrumentality of the United States. In so
doing, the Court indicated that if the activity being
performed is not within the authority granted to the
instrumentality, for example if it were illegal, taxa-
tion may be appropriate. Federal Land Bank, 368
U.S. at 152-56, 82 S.Ct. at 287-89, That, however,
has no application whatever to this case. There can
be no doubt that the Red Cross can engage in activ-
ities designed to carn money. In fact, because it is
not, for the most part, funded with tax dollars, it
must engage in many fund raising activities if it is
to survive. While we do not suggest that the Red
Cross can engage in illegal activities in pursuit of
its goals, there is nothing illegal about thc gambling
activities the INC engaged in here.

But the City claims that there is still another string
to its bow, for some activities of agencies of the
United States can be taxed. Herc again, when gaz-
ing upon the authorities cited one must be purblind
if one is to overlook the distinctions between those
authorities and this case.

Thus, in James v. Dravo Contracting Ca., 302 U.S.
134, 58 5.Ct. 208, 82 L.Ed. 155 (1937), a private
independent corporation that had contracts with the
United States complained about the taxation of its
gross receipts. The Court declined to find that a tax
on the private entity was a tax upon the government
or its instrumentalities, even though the effect of
the tax could, in theory, be felt by the govemment.
James, 302 U.S. at 161, 58 5.Ct. at 221. That is not
this case; the Red Cross is no mere private contract-
or, it is a United States mstrumentality. The same
analysis applies to Unrired States v. New Mexico,
455 US. 720, 102 S.Ct. 1373, 71 LEd.2d 580
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(1982). There, too, & tax on the receipts of private
contractors was attacked; there, too, the tax was
sustained. The Court indicated *88 that the mere
fact that a contractor acts as an agent of the govern-
ment does not mean that it is an agency or instru-
mentality of the government. It does not mean that
the contractor stands in the government's shoes. 455
U.S. at 735-36, 102 S.Ct. at 1383, The entities in
question were not so integrated into the structure of
the government that its tax immunity devolved
upon them. Rather, it was realistic to view them as
the private entities they were-entities “independent
of the United States.” 455 U.S. at 738, 102 $.Ct. at
1385. When dealing with entitics of that stripe, it is
necessary to be extremely careful about parsing
their various activities when they claim that a tax
falls directly on the United States. The same does
not apply when one is dealing with an acknow-
ledged government instrumcntality such as the Red
Cross. To do so in that instance would engage the
courts in the unfit inquiry that M'Culloch wamed
against. 17 U.S. (4 Wheat) at 430. Private inde-
pendent contractors may be agenoics because they
act as agents. They are not to be confused with in-
strumentalities like the Red Cross which are agen-
cies because they were created to carry out fune-
tions of thc government itsclf and are, therefore,
imbedded in the structure of the govermment to that
extent, ™ As the Supreme Court has said, “both
the President and Congress have recognized and ac-
ted in reliance upon the Red Cross' status virtually
as an arm of the Govermnment.” Departrnent of Em-
ployment, 385 U.S, at 359-60, 87 S.Ct. at 467. The
Court agreed with that characterization.

FN3. California State Bd. of Equalization
v. Sierra Summit, Inc., 490 U.S. 844, 109
S.Ct. 2228, 104 LEd.2d 910 (1989), and
Washington v. United States, 460 U.S. 536,
103 S.Ct. 1344, 75 LEd.2d 264 (1983),
which also uphold taxation of a bankruptcy
trustee's sales and private construction
contractors' income, respectively, apply the
same principles and are to the same effect.

Page 5 of 7

Page 5

In a final bid to deflect the inexorable force of the
law in this area, the City asserts that the Red Cross
is not really a tax exempt instrumentality of the
government, because we have said that it is not an
agency for the purposes of the Freedom of Informa-
tion Act. See frwin Memoriadl Blood Bank v. Amer-
ican Natl Red Cross, 640 F.2d 1051, 1057 (Sth
Cir.1581). That is an astonishing proposition. It
suggests that we, in effect, overhuned Department
of Employment when we decided Irwin Memorial
Blood Bank. We did no such thing. What we did de-
cide was that given the purposes and the back-
ground of the Freedom of Information Act, the Red
Cross was not an agency within the meaning of thal
statutc. To cxtrapolate from that holding to the area
of the law which we must deal with here would be a
serious logical and semantic error. It would insist
that an entity incorporated by an act of Congress to
carry out essentially public functions is not exempt
from taxation as it struggles to accomplish those
purposes. [t would insist upon that even when the
entity's activities are lawful, necessary and in pur-
suit of its duties as an instrumentality of the United
States. [t would insist upon that based on the fallacy
that a word which has a meaning in one context
must have the selfsame meaning when transplanted
1o an entircly different context. We must eschew
that extrapolation.

Tt follows that the City improperly imposed the
gambling tax upon INC.

B. The City Must Disgorge the Taxes It Collected

The City asserts that even if the tax is invalid, it
should not be required to reimburse the INC for the
taxes which have already been collected. Discus-
sion of that claim requires analysis of two sub-is-
sues. Should the decision here be given retroactive
effect, and, if so, what remedy is proper?

While the issues sometimes seem to be entangled,
the Supreme Court has recently been at some pains
to untangle them, See American Trucking Ass'ns,
Inc. v. Smith, 496 U.S. 167, 110 S.Ct. 2323, 110
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LEd.2d 148 (1990). In American Trucking, the
Court pointed out that retroactivity must be decided
by use of the analysis outlined in Chevron Oil Co.
v. Huson, 404 U.S. 97, 92 S.Ct. 349, 30 L.Ed.2d
296 (1971). That does not, however, answer the
remedy *89 question, a question usually left to the
states themselves to work out. American Trucking,
110 S.Ct. at 2330. See also Probe v. State Teachers'
Retirement Sys., 780 F.2d 776, 782-84 (5th Cir.),
cert. denied, 476 US. 1170, 106 S.Ci. 2891, S0
L.Ed.2d 978 (1986), where we, in effect, recog-
nized and applied the distinctions.

[6] Because we need not consider the guestion of
remedy if the cffcct of our decision is not retroact-
ive, we will first consider retroactivity. ™4

FN4. There is much jurisprudential debate
sbout the propricty of any such analysis in
the area of the constitution. See American
Trucking, 110 S.Ct. at 2343 (Scalia, I,
concurring). We, of course, cannot enter
thc arcna. We leave the battle to other gla-
diators,

Our rctroactivity analysis must apply the three-part
Chevron Oil test:

First, the decision to be applied nonretroactively
must establish & new principle of law, either by
overruling clear past precedent on which litigants
may have relied ... or by deciding an issue of first
impression whose resolution was not clearly fore-
shudowed.... Second, it has been stressed that “we
must ... weigh the merits and demerits in each case
by looking to the prior history of the rule in ques-
tion, its purpose and effect, and whether retrospect-
ive operation will further or retard its operation.” ...
Finally, we have weighed the inequity imposed by
retroactive application, for “[w]herc a decision ...
could produce substantial inequitable results if ap-
plied retroactively, there is ample basis in our cases
for avoiding the ‘injustice or hardship® by a holding
of nonretroactivity.”

404 U.S. at 106-07, 92 S.Ct. at 355 (citations omit-

Page 6 of 7

Page 6

ted).

Our decision striking down this tax dozs not meet
the tests of nonretroactivity. We overrule no pre-
cedent here and we do not decide an issue of first
impression. As we have shown, our determination
regarding the status of the Red Cross does not pro-
ceed from some obscure and half-formed idea only
now wrested into the light of day. Rather, it pro-
ceeds from a long, il sometimes wavy, line of Su-
preme Court authority. This alone indicates that ret-
roactivity is requited. See Ashland Oil hc. v
Caryl, 497 U.S. 916, 110 S.Ct. 3202, 3205, 111
1.Ed.2d 734 (1990) (per curiam). However, we will
also look to the other elements. We are dealing with
a fundemental principle that precludes the taxation
of United States governmental functions. Retroact-
ive operation of our decision will surely foster a
proper respect for that principle by encouraging
local entitics to trcad carcfully when they impose
taxes on entities like the Red Cross. Finally, no in-
equity results from retroactive application. It is true
that the City may already have used the tax money,
but at the very least it should have entertained the
gravest doubts about its right to collect the tax in
the first place. Against that is the inequity to the
INC which would be wrought were it forced two
forcgo its claim to recover.™* Therefore, this de-
cision will apply retroactively.

FNS5. There is no assertion that Lhis action
is barrcd by the statute of limitations, Nor
is there a claim that payment under protest
was required by Washington law. Cf McK-
esson Corp. v. Division of Alcoholic Bever-
ages and Tobacco, 496 U.S. 18, 110 S.Ct.
2238,2243-44 n. 4,110 LEd.2d 17 (1990) -,

[7]1 We mirn then to the question of relief. That the
INC is entitled to relief can hardly be questioned. It
is true that the exact form of relief is often left to
the local governmental entity when a tax is struck
down as unconstitutional. However, that is typically
done in cases where there is a commerce clause vi-
olation which can be remedied in any one of a num-
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ber of ways. See, e.g., Ashlend Oil, 110 S.CL. at
3205; American Trucking, 110 5.Ct. at 2330; McK-
esson Corp., 110 S.Ct. at 2252. That approach has
no application here, for here, purely and simply, a
tux hus been exucted from a federal instrumentality.
The only logical relief, aside from precluding fur-
ther taxation, is to order the improperly taken mon-
ies refunded. That was the course adopted in De-
partment of Employmeni, 385 U.S. at 357, 87 S.Ct.
at 466. It is the course the district court adopted; it
is the course we adopt today.

*30 CONCLUSION

The Red Cross is a United States Government in-
strumnentality which 18 immune from state and local
taxation when it is lawfully pursuing its mandated
purposes. Here, the INC was engaged in fundrais-
ing by lawfully conducting certain gambling activ-
ities. The City emred when it levied a tax on those
activities.

Thus, the City must cease making that levy and
must refund back taxey puid by the INC since
November 21, 1982, together with interest from
February 28, 1986, the date that the INC made its
demand.

ATTIRMED.

C.A.9 (Wash.},1990.

U.S. v. City of Spokane

918 F.2d 84

END OF DOCUMENT
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instanter | insubordinate

908

Tnstdns, Instant-, present. See INSTANT,] —insstan’tasne’ oty (In-stan’-
ts-naA-1¢, Tn’stan-) n, —In‘stansta’nerousy adv. —in'staneta’-
NE*OUL*Ness 1,

Inestanster (in-stinfiar] ade Without delay; instantly, {Medleval
Latin, from Latin, urgently, from frestans, Tustans-, present. See INSTANT.|
inestanstieate (In-stinshi.it’) wv -ateed, -ateing, -ates To
represent (an abstract concept) by 3 eoncrete or tangible example: “Two
apples .. both instantiate the single uriversal vedness® (J. Holloway),
|Latin, nstantia, example; see INSTANCE + —ATEL] —inestan’tiva’tion
n. —insstanftiastive (~stin/shy-tiv) adi.

insstantsly (In’stont-18) adv. 1. Atonce. 2. With insistence; urgent-
ly. % conj. Chiefly British As soon as.

Instant replay » fa, The recording and immediate playback of
part of a [ive television broadcast, 4s of & sports play. b. The part 50 re-
corded and replayed. 2. Informal? Something repeated d:ncti y or scon
after its origlnal occurrence.

Inestar’ (n-starf) tr.v -starred, -starsring, «stars To stud with or
as if with stars,

inestar? (Infstix’) n A atage of an insect or other arthropod between
molts. {New Latin Paear, from Latin, image, form.]

inestate (n-ait!) .y -stateed, -statsing, -states To establish in
office; install.

tnestauerastion (In/sta-13shon) n. 1. Renavation; restoration. 2.
The institution or establishraent of something [Latn inctaurdid,
nstaurdtion-, fram Instaurdtus, past participle of tngtaurdre, to reaew.
See 5t&- in Appendix L]

inestead (In-st¥d’) adx 1. In the place of something previously men-
toned; g a substi or an equivalent: Huving plannted to drive, we
walkzd instead. 2. In preference; as an alternative: yearned instead for a
horne and family. [Middle Baglish ix sted of, in place of : in, in; see ™! +
stede, place; see STEAD + of, of; see OF]

instaad of prep. In place of; rather than: ordered chicken instead of

i,

estep (/stip’) n. 1. The arched middk part of the human foot
between the toes and the ankle. 2. The part of a shoe or atocking covering
the instep. [Middle English ]

Inestiegate (In/stl-gar’) v gateed, -gatsing, -gates 1. Tourge
on; goad. 2. To stir up; foment. {I.atin stigdre, Instighi- Sec steig-
Appendix L] —In’stisga’tion n. —in/stisga’tive adj —In’stivga’-
tor n.

inestill also inestil (in-stl?) mr.x -stilled, -stillving, -stills also «stils
1. To intraduce by gradual, persistent effarts; implant: “Morality . . . may
be instilled into their minds” (Thomaa Jefferson). 2. To pour in (medi-
cine, for example) drop by drop. [Middle English instiflen, from Latin
Insifikdre : in-, into; see IN-* + stillare, to drip, drop (from stifle, drop).)
—in’stilsla’tion (In‘sta-li%sban) 1. —inestili?ar 1. —Inestill’mant

"

inestinet (in/sitngkt’) n. %, An inborn pattern of behavior that is
characleristic of a species and is often a responst to specific environmen-
ta] stimuli; the spawning instinctin salmors aliruistic instincts in soclal an-
inals. 2. A powerful motivation or impulse. 3. An innate capabiliry or
aptitade: an instirict for wact and diplomacy. & adj. (In-stingkt’) 1, Deeply
filed or irobued: words jnstinct with love. 2. Obsolete Impelled from
within. [Middle English, from Latin Mstincns, impulse, from past pacti-
ciple of Instingusre, to incite : in-, intensive pref,; see IN-? + sfinguers, to
pridg see stm- in Appendix L}

insstincstive (n-stingl/ttv) adj, 1. Of, relating to, or prompted by
instinct. 2, Arising from impulse; spontaneous and unthinking an in-

inctive mistrust of b —insstinc’tivesly adv. '

Synanyms instincvive, instinctual, imwitive, visceval These adjectives
mean derived from or prompted by a natural tendency oc impulse: an
instinctive fear of snakes; Insti i behavior; an intuitive perception; vis-
cerad revalsion. See also synonyms at SPONLRNGOUS,

inestincetueal (In-singk’chdo-al} adj. OF, relating to, or derived
from Instinct. See synoryms at instincthve, —inestinc/tusalely ady

inestietute (In/sil-tddt/, -tyddt’) v -tuteed, tuteing, -tutes
1a. To establish, organize, and set in operation. b. T initiate; begin. See
synonyms at found®, 2. To establish or invest in an office or a pasition,
4 n. 1a. Something instituted, especially an anthoritative rule or prece-
dent. b, Institutes A t of the principles or rudiments of a partic-
ular subject, aspecially 2 legal sbswact. 2. An organization founded to
promote a auac: & cancer research institure. 38, An educational institu-
tiop, especially on¢ for the instmction of technical subjects. b The
building or buildings howsing such an institution. 4. A usually short,
i fve worksh p or seminar an a specific subject. [Middle English in-
stituten, from Latm nstituere, Fustitlt-, 10 establish : i, in; see v +
ssatuere, to set up; see StA- in Appendix L] —in/stietut’ar, In‘stistu’-
tor n.

fnestistustion (In'sf-tdb/shan, -ty®®~-) 1. 1. The act of instituting,
2a. A custon, practice, relationship, or behavioral pattern of importance
in the life of 2 community or soclety: the institutions of merriage and the
family, b. Informal One long associated with a specified place, pesition,
or functiun, 3a. An established organizetion or foundation, especiatly

one dedicated to education, public service, oz culture. B The building or
baildings housing such an organization. €. A place for the care of persons
who are destitute, disabled, or mentally ill

negti=tustioneal {in’stt-1®v/shonol, -tyso’-) adi 1. Of or relating
to an institution ar jnstitutions. 2. Organized as or forming an instita-
ton: institutional religion. 3. Characteristic or suggestive of an nstit-

furniture; a paie instimtionai green, 4. Ot or relating 1,
institutes of ¢ sabject such as law, —in’stistuttion, 2l
insstietustionsalsism (In'st-t6d/sho-naYeryy, 1 &
Adherence to or betief i established forms, especially jy 0 »,
;:jligou 2 U‘!:n‘;'f gﬂ:}: institutions t‘o;etzli\; Care of peqpl, w}:mm
or men isabled, criminally uen e,
pendent living. —ln’stistu*tionsalsist e S e b
inestistustionealelm {in‘st-t0/sha-0a-ltr’, .iygy
-lzving. -izees ta. To make into, weat as, or give the c') e gy
insdiution to. b. To make part of 4 stractured and yg,qp, ¥
listhed systern: a society that has institutionalized injugtice 23’ el
pexson) in the care of an institution. —-in'n.i-tulﬁun.i".r"lik‘
{-N-za’shon) n. o2y
instr. abbr. 1, instructor 2. instrument 3. Bsimenty)
Insstroke (Infstrik’) #. An inward stroke, especially ,
moving away from the crankshaft. Yt Pl g,
Inestruct (in-strikt))  -structsed, -structsing, -ciq,
To provide with knowledge, especially in s methodical IV, See g "
at teach. 2, To give orders to; direct, —infr To m“m;mhy
[Middle English insirucrzn, ftom Fatin Tnstruers, fsracs. g o re
'k N Tebs o * Y0 Premre ¢
struct : i+ on; see N2 + struere, to build; see ster-2 1 A, h
inesgtrucstion (to-striik/shan) . 1. The act, practice, g gy
of instructing. 2a. Imparted knowledge. b. An impared g o
item of knowledge: a leston. 3. Computer Science A sequence agyy -
tells 2 central processing unit to perforn 1 particular oprrarion Ltk
cantain data to be used in the operation. 4a. An suthori, u’dfi
10 be obeyed; an order. Often used mthepluxal:iud% "
horte by midright. . instructions Detailed directions on pmeg,
read the instructions for assembly. —Insstrucitioneal ofj o
Inestrucstive (in.strak/tv) adj.-Couveying knowledge or i,
tion; enlightening. —Inestruc’tivasly adv. —in -mm‘;""
gwl;stnn-t?r fi- st x) o 1, One o it vae Y
ege O university teacher I: v BN atsistan .
—inestruc’torsship’ n. " ok
insstruement (Infstra-mant} . 1. A means by which someting;
dong; an agency. 2. One used by another to accomplish 4 purpaw
dupe. 3, An implement used to tacilitate work See syponys  tpg|
4. A device for recording, measuring, or controlling, especialy radh ;
device functioning as part of 3 control systern. 5. Maaic A device b
playing or producing music: a keyboard instrument. 6. A legal dorupey
such as a deed, wﬂf, mortgage, of insurance policy. ¢ mr, {-may
-mantved, -mantsing, -ments 1. Ty provide ar equip with ioare
ments, 2. Music To compose or arrange for performance, 3. To sdbes
1 legal document 1o, {Middle English, from Old French, from Uatin fx
strit tool, imp fromn instruere, to prepare. See INSTRUTT]
inestruemenetal (n’sto-menitl} adi 1. Serving a2 mana
agency; impl I: was insit f in solving the crima. 3, OF, whe-
ing te, or accomplished with an jnstrument or tool 3. Music Perbonct
o or written for an instrument. 4. Grammar Of, relating to, of beig
the case used typically to express means, agency, of accompaniment. 3.
Of or relating to instr lism. ¢ n 1a. G The i d
case. b. A word or form in the instrumental case. 2. Music A comper:
tion for one or more instrurnents, usually without vocal acoompanimes.
~—in‘strusman?taisly ads
inestrusmenstalsism (lo’stra-ménfd-iz’om) n A pragnaic
theoty that ideas are instnmments that function :%As of actinn, hek
validity being determined by-the success of the ,
Inestruemenetaleist (In’st>-mén/tHist) n, 1. Musk One vie
plays an Instrament. 2. An advocate or a student of inswemenaliss
4 adj. Of, relating to, or advocating Instrumentalisio. .
inestrusmanetalsisty (in'stro-mén-talfi-2) n., pl -ties & T
stare or quality of being instrumental. 2, A means; an agency, 3 4 b
aidiary branch, a2 of a government, by means of which functions apt
icies are carried out. -
Inestrusmenstaction {in’sto-min-ta/shan) n. 1. The eppliutitt
or use of instruments. 2. Music &, The study and prectice of wTaH
music for instroments. b. The arrangement or orchestration r}ﬂ’"ﬁ
from such practice. €. A Hat of instrirnents used in an orchestrafion :
The study, development, and menufacmre of instruments, as of "‘:‘_
tific ;Lindmtrial use. b, Instrnents for a specific purpose. 4. 1%
mentality.
Instrument board . Sec instrument panel. .
Instrument Flying n Alrcrafs navigation by reference to bt
ments only. .
instrument landing ». An streraft ianding made by meansof?
struments and ground-based radfo equipment only. diod
Instrument panel #. A mountrd array of instruments = ! i
erate 2 machine, especially the dashbaard of an auwmntve wehide:
craft, or motorboat. Also called instrument board. o
Inesubeorsdienate (f’ss-bérdn-tt) adi Not mbm‘-“"fm,g,,
tharity: har a histery of insubordinate behavior. “ein'subeot’d!
—in‘subsordisnatasly sdv. —in‘subcor’dionafifon s
Synonyms  insubordinate, rebeliows, mutinous, factions f::}
ese adjectives mean in opposition to snd usually in defiance @
tished authority. Pnsubordinate impties faihure or refusal © PO
submit to the authority of a supetior: was firad for being l% W
Rebellious implies open deffance of authority or resistance 1 g
beitions studesrts demonstratiag on campus. Mutinous pestalié = ©
against constituted authority, especially that of 2 navsl of mﬂ,“;‘{zmg»
tnand: mutinous sailors defying the captuin. Fagsious implies dive

h pn N
oy oy ™

tion, especially in being uniform, dufl, or nai

Lo
! 4 saieors acfyy 5 A e The
dissenshon, or disunity within a group or an organizaton; “THe#
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instrumental crime 814

§ 3-104(a). See NEGOVIABLE iNsIRUMENTE. 3. A means ey
Ly which snmething is achieved, performed, or fur-
thered <an instrument of social equality>

cause to teyminate o worker's em

[Cases: Master and Servant ¢&=80(5). (1-J~S-pE]:3“£fnL
Eutplivee Relutionsinfe $§ 65, 71.) 2. An et of ¢ u,'er\ ;
dience 1o proper aathurity: esp., i refusal to ohey 5.
arder that a superion officer is authorized (g g“l:

in substdiwm {in seb-sid-ce-am). (Latin] Hix, In id of

inchoate instrument. An unrecorded instrument
that must, by law, be recorded to serve as effective
notice o third parties. @ Until the instrument is
recorded, it is effective only between the parties to
the instrument.

incomplete instrument. A paper that, although in-
tended to be a negotiable instrument, lacks an
essential element. ® An incomplete instrument
may be enforced if it is subsequently completed.
UCC § 3-115. |Cases: Bills and Notes &144.
CJ.S. Bills and Noites; Letters of Credit §§ 127,
129-130, 143 ]

indispensable instrument. The formal written evi-
dence of an interest in intangibles, so necessary to
represent the intangible that the enjoyment, trans-
fer, or cnforcement of the intangible depends on
possession of the insteuient.

perfect instrument. A instrument (such as a deed
or mortgage) that is executed and filed with a
public registry.

sealed instrument, Sce SEALED INSTRUMENT.

I

insulficient evidence. Sei LVILDENGE.
insufficient fands, Se¢ NG SUFRCIENT FUND,

insula (in-sylo-lay. «. [Lain| Rowan fow. V. An jslagi
2. A derached house or sluck of apartments leasedf
Lenants, .

insular, ot L. Of relating to, [(rom, oy consticuring
island <insular ovigin> 2. bsolated Gom, eping
ested in, o1 ignorant of things outside a |
scope <insilar viewpoint >
insular area. A tervitory ur commonwcalth. o
phrase 1s used by some writers (o denote the:
of which the texms territmy and commonenishy
SPECIEs. BCC COMMONWERLTHZ ) ERKITORY (1),

insular court. See Coukr
insular possession. See pONSESSION,

i1 sun (in s{yJoo-oh) [Latin] ffisl, In reference o g
own affairs.

instrownental crime, See CRIMg.

instrumentality, n. 1. A thing used to achieve an end
or purpose. 2. A means or agency through which a
function of another entity is accomplished, such as a
branch of a governing body.

in suo genere (in s|yJoo-oh jen-ar-ee). [lLatin] Hi
their own kind. ® The phrase usu. relerred to#
tain writings that were binding even rhough.
lacked the formal requirements.

in suo ordine (in s(yloo-ol or-da-nee). {Latin] Hisf
his order.

“In suo ordine .. A cautionsr whe is entitied tg
benefit of discussion can only be called upon, for R
of the obligation which he guarantacd, in his order ~3§
is, after the principal creditor has been discussed. So,%
an heir can only be made liable for the moveable detf
hs ancester, efer the executor who succeeded tp
moveable estate has been discussed, and whera tha
able estale has proved insufficlent to maet thase
John Trayner, Trayner's Latin Maxims 277 (4t ed. 1§

instrumentality rule, The principle thar a corporation
is treated as a subsidiary if it is controlled to a great
extent by another corporation. — Also termed instru-
mentality theory.

fnstrumenta noviter reperta (in-stre-men-t3 noh-ve-ter
ri-par-ta). [Law Latin] Hist. Iustruments newly dis-
covered. Se¢ EX INSTRUMEN 15 DE NOVO REPERTIS.

instrument of accession. [n1’] lgw. A document formal-
ly acknowledging the issuing state’s consent to an
existing treaty, and cxchanged with the treaty par-
tics or deposited with a designated state or interna-
tional organization. See ACCESSTON 3).

instrument of appeal. Hist. Eaglish low. A document
used to appeal a judgment of divorce rendered by a
trial judge of the Probate, Divorce and Admiralty
Division to the full panel of the courc. ® The use of
the instrument of appeal ended in 1881, when ap-

insurable, #dj Able w be insured <«un insur
risk>. — insurability, n. :

insurable interest. Ste 1NTEREST (2!,

insurable valve. The wardh of the subject of an inf
AnCE CONITAcE, usu. expressed 4s a monetary amo
[Cases:  Insurance  &=2171.  CJ.S.  fnsun
§§ 1108-1109, 1204.]

insurance, 1. A contract by which one party

peals were taken to the Court of Appeal rather than
the full panel of the Probate, Divorce and Admiralty
Division.

muerer) nidertakes w indemnity another party |
onured) against risk of loss, damage, or Liability

iug from the accurrence of some specilied conlgy
. . gency, and uso. to defend the insurm‘ ar o pay (g
instrument of crime. Sce GRIMINAL INSTRUMENT. detense vegardiess of whether the insured is Vig
instrument of ratification. /¥ lqw. A document for- mately fouid liable. ® An insured party usu. pajyg
mally acknowledging the issuing state’s confirmation premium to the insueer in exchange for the ind
and acceptance of a treaty, and exchanged by the er's assumption of the nsured’s visk, Although 18
treaty parties or deposited with a designated state or demnificaiion proviwons are most common in 104
intcrnational organization. See RATIFICATION (4). ance policies, pavties 0 any ype of cootract
agree an indenmification arrangements. [Cuses:
surance €001, C.|.S. fnswrimer § 2] !
amuntat lor which suneone or samething is COVErs
by sueh an agreement. - - ipsure, vh. K

“Insurance, or @s 1 is somelimes called, assurance, !5y

contract by which ona party, far a conssderation. W A

instrumentum (in-stroo-men-am). [Latin] Hist. A docu-
ment, deed, or instrument; esp., a document that is
not under seal, such as a court roll,

insubordination. L. A willtu] disregard of an employ-
er’s instructions, ¢sp. behavior that gives the employ-
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property at the time of the grantin, i i

g of the option, as determined by th
partment of revenue or when the option is held by the United Slatzs oc C::r—
4n appropriate zgency thereof, Y

Pessed the House May 9, 1979,

Passed the Senate May 7, 1979.

A_pprqved by the Governor May 17, 1979,

Filed in Office of Secretary of State May 17, 1979,

CHAPTER 194
Substitute House Bill N
CITIES AND. COUNT!H:‘S-—![-IFOH:: ;?JI;I.EN:?.;G[SLATIVE STUDY
AN .ACT Relating 10 joeai gavernment; and adding 2 sew chapter 16 Title 35 RCW.
Be it enacted by the Legistature of the étatc of Washington:
amb]‘va SITZ'C‘TI_ON. S?cmm l' The Legislature finds that confusion and
'EUILY exists in relation to *home rule* powers of cities and counti
The legzsl'zllure further recopnizes that expansion of home rule wers o
ates questions of conflict and duplication of laws and ordinancesp:hc aﬂ'm-
of which are of concern 10 aji the citizens of the state of Washx'n’gton .
Tﬁereforc, the legislature hereby cmpowers and directs that 'r.; “joint
;;ommmee compased of six members of the Senate and six members ot! otl;e
b ;:Lus:.,:,r J_Repm;nlauva be appointed to study the issue of "Elome rule,”
i ;‘ngt;ee shalj be' cm'nposad of three members of . the majority and
ers of the minority from each house of the legisiature 5 inted
by Lh‘? Pres:dcnf of the Senate and the Speaker(s) of the House o? pl: 1§
lsenlatxve.&_ The {,oim committee shall hold hearings and report to the 1?§
ature their findings and recommendations on or before February ! lgslg1

Passed the House May 11, 1979,
PassedA the Senate April 12, 1979,

Approved by the Governor Ma
\ppro y 24, 1979,
Filed in Office of Secretary of State May 24, 1979,

CHAPTER 195
{House Biit No. 100}
STATE ROUTE NUMBER 27
AN ACT Refating to staié hj ; i
ghway routes; and amends i &
T ¢ h k 5 ng sectton 24, chapter 5§,
cX. SCSS: A5 by 2, chapter 63, Laws of 1975 ang RgW 44.[’}.??;. o

Be it enacted by the Legislature of the State of Washington:

SOC[iOn. I SCCﬁOn 24 cha ter 5 L2 Y
> . P ], La sofl930 &X. STSS. a8 amended b
ton 29 Chaplet 63, La“’s of 19 W 47 7 1 r.

$ectro " : 75 and RC N {152 ¢ each amended

(1754 ]
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A stale highway to be known as state route number 27 is established as

follows:
Beginning at a junction with state route number ({(276-at)} 195 in the

vicinity of Puilman, thence northerly 10 a junction with state route number
271 in the vicinity of Qakesdale; also

From 2 junction with siate routc number 271 at Oakesdale, thence in a
northerly direction by way of Tekos, Latah, Fzirfield, and Rockford to a
junction with state route number 90 in the vicinity of Opportunity.

Passed the House March 21, 1979.
Passed the Senate May |1, 1979,

Approved by the Governor May 24, 1979.

Filed in Officc of Secretary of State May 24. 1979

CHAPTER 196
{Substitute House Bili No. 302}
TAXATION ——RATES——EXEMPTIONS——DEDUCTIONS

ACT Relating to business and cocupetion taxauon; amending section 52.02.020, chapter
135, Laws of 1961, section 16, chapter 236, Laws of 1967, and section &, chapter 94, Laws
of 1970, st cx. sess., and RCW §2.02.020; amending sextion 82.04.230, chapter 15, Laws
of 1961 us les1 amended by section 3, chapter 281, Laws of 1971 ex. sess. and RCW 82-
.04.240; amending secrion 82.04.260, chapter 15, Laws of 1961 as {ast amended by section
7, chapter 291, Laws of 1975 Ist ex. sess. and RCW 82.04.260; ameoding scction 82.04-
300, chaptar 15, Laws of 1961 as imsf amendad by section 41, chapter 278, Laws of 1975
Ist ex. aess, and RCW §2.04.300; amending scction £2.04.430, chapter 15, Laws of 1961
as iast amended by section 1, chapter 105, Laws of 1977 ex. sevs. and RCW 82.04 430,
amending section 2, chapter 169, Laws of 1974 ex. sexx. and RCW 82.04.442; amending
section 7, chapter 37, Laws of 1974 ¢x. sese. as amended by section |, chapter 15, Laws of
1977 ex. sess. and RCW 35,23.755, amending section 14, chapter §1, Laws of [975-'76
2nd ‘ox. sess, and RCW B4.36.451; amepding section 2, chapier 61, Laws of 197576 2nd
£x. scss. and RCW 82.29A.020; adding new sections to chapier 82.04 RCW; providing an
effective date; and declaying an emergency.

Be it enacted by the Legislature of the Siate of Washingion:

Section 1. Section 82.04.240. chapter 15, Laws of 196] 2s last amended
by sectian 3, chapter 281, Laws of 1971 ex. sess. and RCW 82.04.240 are

each amended to read as follows:
Upon every person except persons tuxable under subsections (2), (3).

{4}, (5), (6), {{or)) (8), (9); of (10} of RCW 82.04.260 engaging within this
stete in business &s a manufacturcr; as to such persons the amount of the

tax with respect to such business shall be equai to the value of the products.
including byproducts, menufactured, muitiplied by the raie of forty=four

one-hundredths of one percent
The measure of the 1ax is the value of the products, including byprod-

ucts, so manufactured regardless of the place of sale or the (act that deliv-
cries may be made 1o points outside the state.

AN

[1755]
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Scc_ 2. Section 82.04.260, chapter 15, Laws of 1961 as last amended by
section 7, chapter 291, Laws of 1975 st ex. sess. and RCW 82.04.260 ar
each amended 10 read as follows: o )

.[ 1Y Upon every person engaging within 1his statc in the business of
buying wheat, oats, dry peas, coen, rye and barley, but not including any
mannfactured or processed products thereof, and selling the same at whole.
sale; the tax impesed shall be equal to the pross proceeds derived from such
sales muitiplied by the rate of one one-hundredth of one percent.

(2) Upc?n €Very person cngaging within this stale in the business of
manufactunng wheat into four, soybeans into soybean oil, or sunflower
seeds into sunflower oil, as to such persons the amount of tax with respect to
such_busmss shall be egual to the value of the flour or oil manufacrured
multiplied by the rate of one-cighth of one percem. '

4(?) Upon every person engaging within this state in the business of

splitling or processing dried peas; as lo such persons the amount of tax with

respect to such business shali be equal to the value of the peas split or pro-

cessed, multiplied by the rate of one-quarter of one percent, P

(4) Upt?n every person engaging within this statc in the business of
manafacturing seafood products which remain in a raw, raw frozen, or raw
salied state at the completion of the manufacturing by that pcrso;r ‘as 10

.suctl; persons the amoun! of tax with respect to such business shal] bc egual
::;gm; ;?!;1;0; ;Z:nzroducls manufactared, mulitiplied by the rate of one-

(5) Up?n Cvery person engaging within this state in the business of
manufacturing by canning, preserving, freezing or dehydrating fresh fruits
and. vegelables; as to such persons the ariount of tax with respect to sich
business shell be equai to the value 6f the products canped, preserved, fro-
zen or dehydrated multipiied by the rate of three~tenths of one pcrcem’.

(6) qun every person engaging within this state in the business of
manuffacwrmg aluminum pig, ingot, billet, plate, sheet (fat or coiled), rod
bar, wire, cabile or exteusions; as to such persons the amount of the La.x'wit};
respect to such business shall be cqual to the valus of the prodects manu-
lactured muitiplied by the rate of four—tenths of one percent. .

_ (.7) U POR every nonprofit corporation and nonprofit association engaging
w;lhlfl z}ns state in research and development, as to such corporations anpd
associations, ic amount of tax with respect to such activities shail be equal
to the gress income derived from such activities multiplied by the rate of
forty—four one-hundredths of one percent.

(8) L{pqn CVCTY person engaging within this state in the business of
slaughtering, breaking and/or processing perishable meat products and/or
seiting the same at wholesale; as to such persons the tax imposed shall be
eq.ual to the gross proceeds derived from such sales muitiplied by the rete of
thirty—three one-hundredths of one percant.

{1756 )

WASHINGTON LAWS, 1979 st Ex. Sess Ch. 196

(9) Upon every person cngaging within this state in the business of
making sales, at refail or wholesale, of nuclear fuel assemblies manufac-
tured by that persan, as to such persons the amount of tax with respect o
such business shall be equal io the gross proceeds of sales of the assembiies
multiplied by the rate of twenty~five one—hundredths of ene percent.

(10} Upon every person engaging within this state in the business of
manufacturing nuclear fucl assemblies, as to such persons the amount of tax
with respect 1o such business shall be-equal to the vziue of the ptoducts
manufactured mulliplied by 1he rate of twenty~five onc-hundredths of onc
percent,

(11) Upon cvery person engaging within this state in the business of
acting as a travel agent; as ta such persons the amount of the tax with re-
spect to such activities shall be equal to the grosy income derived froma such
activities multiplied by the rate of twenty-five one~hundredths of one

percent.
(12} Upon every person cngaging within this state in_business as aa in-
ternational steamship agent, international customs house broker, interna-
tionzl freight forwarder, vessel and/or cargo charter broker in foreign
commerce,_and/or_internationa) air_cargo agent; as to such persans the
amount of the tax with respect 10 only international activities shall be equa]
to the gross income derived from such activities multiplied by the raie of
thirty—three onc-hundredths of one percent.

{13} Upon every person engaging within this staie in_the business of
stevedoring and associated activitics periinent 1o the movement of goods and
commoditics in waierborne interstate or foreign commerce; as 1o such per-
sons the amouni of 1ax with respect t6 such business shall be equal to the
gross proceeds derived from such activities multiplied by the rate of thirty—
three one hundredths of one percent. Persons subjsct 10 taxation under this
subsection shall be exempt from payment of taxes imposed by chapter 82.16
RCW for that portion of their business subject to laxation under this sub-
section. Sievedoring and associated activities pertinent to the conduct of
gouds and_commadities in waterborne intersiate or foreign commerce are
defined as all activities of a labor, service or transportatiou aature whereby
carpo may be loaded or unioaded io or from vessels or barges, passing over,
onto or under a wharf, pier, or similar structure, cargo may be moved 10 a
warehouse or similar holding or storage yard or area to await_further
movement in tmport or export or may move to a comsolidation freight stu-
tion and be stuffed, unswiffed, containerized, separated or otherwise segre-
pated or sggregated for delivery or loaded on_any mode of transportation
for_delivery to_its consipnee. Specific activities included in this definition
are: wharfage, handling, loading, unloading, moving of carge 10 a conve:
nient_place of delivery to the consignee or a convenient place for farther
mavement to export mode; documentation scrvices in connection with the
receipt, delivery, checking, care, custody and control of cargo required in

[1787
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the transfer of vargo: iinported automobile hardling prior- to delivery to
bt

cogsi_gx{fzc; ;crminal sfevedorin and incidental vessel services, includs
not_linfited 1o plugging and unplugging refrigerator service to container
trailers, and ather refrigerated cargo receptacles, and securing ship hatch
covers.

_ Sec. 3. Section 82.02.020, chapter 15, Laws of 1961, section 16, chapter
236, Law;' of 1967, and’ section 8, chapter 94, Laws of 1970, Ist ex. sess.
and RCW 82.0?.020 ‘arc each amended to read as follows: ,

Exce_pl_ only as expressly provided in RCW 67.28.180 and 67.28.190 and
[hc“pruvxsmns of chapter 82.14 RCW, the state preempts the field of im-
posing taxes upon reizil sales of tangiblé personal property, the use of tan-
sible personal propeity, parimuuel wagering aunthorized pursuant to RCW
6? ')6‘0602 conveyances, and cigarettes, and no county, town, or other mn-
nicipal subdivision shall have the right to impose taxes of that nature.

Sa 4. Section 82.04.300, chapter 15. Laws of 1961 as lagt amended by
section 4] -chapter 278, Laws of 1975 1sf ex. sess. and RCW 82.04.300 arc
each amended to read as follows:

This chapter shal} apply 10 any person engaging in any business activity
taxable under RCW 82.05.230, 82.04.240, 82.04,250, 82.04.260, 82.04.27¢,
82.04.275, §2.04.280 and 82.04.290 other than thase whose value of pro-
ducts, gross proceeds of sales, or gross income of the business is less than
((thrcrhmrgrc&)) onc thonsand dollars per month; PROVIDED, That
w}'ner.e one person engages in more than one business activity and the com-
bined mcasurf:s of the 1ax applicable ta such busincsses equal or exceed
((ﬁntt-hundred)) one thousanc! dollars per month, no exemption or deduc-
tion. from the amount of tax js allowed by this section.

Any_ person claiming exemption under the pro\jisians of this section may
be reqeired to fie returns even though no tax may be duc; PROVIDED
FURTHER, That the department of revenue may aflow exemptions, by,

genera} rule or regufation, in those instances in wﬁich.quarterfy, semianny-
al, or lanm@l“rc:ums, are permitied. Exemptions for such periods shall be
equivalent in amount 10 the total of exemptions for each t
ooy Xemnpt ch month of a report-

_Scc.!5. ic{tion 82.04.430, chapter 15, Laws of 196] as last amended by
scction 1, chapter 105, Laws of 1977 ex. sess. and RCW 82.04.430 are &
amended 10 read as follows: A A arecach

: ln;c_omputing tax there may be deducted from the measure of tax the

following items: v
(1) Amounts derived by persons, other than thosc ing i j
’ d " L ' n engaging in banking,
loan, Securily. or other financial businesses, from investments or the use .gf
money as such, and also amounts derived as divi’dends bya t from i
subsidiary corporations; ¥ & parent : h

[17se]
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{2) Amounts derived from bona fide initiation fees, dues, contributions,
donations, tuition fees, charges made for oporation of privately operated
kindergartens, and endowment funds. This paragraph shall not be construed
to exempt any person, association, or society from tax liability upon selling

tangible personal property or upon providing facilities or services for which
a special charge is made to members or others. ({Dwes—which—are-foror

not-permitted-as—a—deduetion—hereunders)) 1f dues are in exchange for any

significant amount of goods or services rendered by the recipient thereof 10
members without any additional charge 10 the member, or if the dues are
graduated upon the amount of goods ur services rendered, the value of such
gooeds or services shall not be considered as a-deduction hereunder;

(3) The amount of cash discount actuaBly taken by the purchaser. This
deduction is not allowed in arriving al the taxable amount under the ex-
tractive or manufacturing classifications with respect to. articles produced or
manufactured, the reported values of which, for the purposes of this tax,
have becn computed according to-the provisions of RCW 82.04.450;

(4) The amount of credit.lasses actually sustained by taxpayers whose
regular books of account.are kept upor an accrual basss;

iS) So much of the sale price of motor vehicle fuel as constitutes the
amount of tax imposed by the state or the United Stales government upon
the sale thereof;

(6) Amounts derived from business which the state is prohibited from
taxing under the Constitution of Lhis state or the Constitution or laws of the
United States;

(7) Amounts derived by any person as compensation for the receiving.
washing, sorting, and paciing of fresh perishable horticultural products anc
the material and supplies- used therein when performed for the person ex-
empted in: RCW 82.04.330, either as agent or as indcpendent contractor;

(8) Amounts derived as compensation for services rendered or to be
rendered to patients or .froin sales of prescription drugs as defined in RCW
82.08.030 furnished as an integral part of services rendered to patients by 2
hospital, as defined in chapter 70.41 RCW . devotec to the care of human
beings with respect to the prevention or trestment of discase, sickness, or
suﬁ'cring, when such hospital is operated by the United States or any of is
instrumentalitics, or by the state, or any of its political subdivisions;

{9} Amounts derived as compensation. for services rendered to patients
or from sales of prescription drugs as defined in RCW 82.08.030 furnished
as an integral part of services rendered 10 patients by a hospital, as-defined
in.chapter 70.41 RCW, which is operated as a nonprofit corporation, nurs-
ing homes and homes for unwed mothers operated as religious or charitable
organizations. but only if no part of the .net earnings received by such an
institution inures directly or indirectly, to any person other than the institu-
tion entitled to deduction hereunder. In no evenl shail any such deduction

{1759}
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be allowed, unless the haospital building is entitled to exemption from taxa-
tion under the property tax laws of this state;

{10) Amounts derived by a political subdivision of the statc of
Washington from another political subdivision ol the statc of Washinigton as
compensation for services which are within the purview of RCW §2.04.290;

(11) By thosc-cngaged in banking, loan, security or other financial busi-
nesses, amounts derived from interest received on investments or loans pri-
marily secured by first mortgages or trust decds on nontransient residential
properties;

{12} By those engaged in banking, loan, security or other financial busi-
nesses, amounts derived from interest paid op all obligations of the state of
Washington, its political subxlivisions, and municipal corporations organized
pursuant 10 the laws thercof;

{13} Amounts derived as interest on loans to bona fide farmcrs and
ranchers, producers or harvesters of aquatic products, or their cooperatives
by a lending institution which is owncd exclusively by its borrowers or
members and which is engaged solely in the business of making Joams {((for

agricoiturat-production)) and providing finance—related services to bona fide

facmers and ranchers, producers or harvesters of aquatic products, their co-
operatives, rural residents for housing, or_persons engaged. in furnishing
farm-—rclated or'aquatic—related servioes to these individuals or entities;

(14} By persons subject to payment of the tax on manufacturers pursu-
ant 10 RCW 82.04.240, the value of articles (0 ihe sxtent of manufacturing
activitics compieted outside the United States, if

(8) any additional processing of such articies in this state consists of
minor finaj assembly only, and

(b) in the case of domestic manufacture of such articles, can be and
normally is done at the place of initia} manufacture, and

{c) the total cost of the minor final assembly does not exceed two per-
cent of the value of the articles, and

{(d) the articles are s0ld and shipped autside the state;

{15) That portion of amounts reccived by any funeral home licensed to
do business in this statc which is received as reimbursements for expendi-
tures (for goods supplied or services rendercd by a person not employed by
or affiliated or associated with ihe funcral home) and advanced by snch fu-
neral home as an_accommodation to the persons paying for a funcral, so
long as such expenditires and -advanoes are billed to the persons paying for
the funcral at only the-exact cost thercof and are separately itemized ip the
billing statemnent délivered 1o such persons.

(16) Amounis received from the United States or any instrumentzlity
thereof or from 1he state of Washington or any municipal corporation or
political subdivision thereof as compensation_for, or to support, health or
social welfare services rendered by a health or socizl welfare organization or
by a municipal corporation or political subdivision.
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{17) Amounts vsed solely for repair, maintenance, replacement, man-
agement, or_improvement of the residential structures and commonly held
property, but excluding property where fees or charges are m.ade for usc_.y
the public who are not guests acopmpanied by a member, which are derived

b (a) A cooperative housing association, corporation, or _parmers.hﬂrom
a2 person who resides in a structure owned by the conperative housing asso-
ciation, corporation, or parinership;

(l:TAh lziLt:«:imiun of owners of property as defined in RCW 64.32.010,
as now or hereafter amended, from a person who is an apariment owner as
defined in RCW 64.32.016; or

{c) An association of owners of residential property from a person who
is a_member of the association. ~Assaciation of owners of .rcsidennal prop-
erty” means. any organization of all the owners of rcsxdcm.a.l | property in @
dchned area who ali hold the same property in comimon within the arca.

For the purposcs of this subsection "commonly held property’. I{)Cll.ldﬁ
areas required for common access such as reception areas, halls, stairways,

rkine, etc., and may include recreation rooms, swimming pools and smal}
parks OF recreation areas; bul is not intended to include more ground‘s than
are ndrmally required in a residential arca,. or to include such extensive ar-
eas as required for golf courscs, campgrounds, hiking and riding areas,

boating areas, ctc. ) )
er this section:

To gualify for thé deductions und
a) The salary or compensation paid to officers, managers, or employecs

must be only for actua) services rendered and at Jevels comparablc .to the
salary or compensation of like positions_within the county whercin the

property is located;
(b) Ducs, fecs, or asscasments in excess of amounts necded for the pur-
poses for which the deduction is allowed must be rebated to the members of

the association; o o
(c) Assets of the association or orgaization must be distributable. to all
members and must not inure 10 the benefit of any single member or group

of members.
NEW SECTION. Sec. 6. There is added to chapter 82.04 RCW a new

section to read as foliows: _

(1) For the purposes af RCW 82.04.430(16). the term "health or social
welfare organization" meens an organization which renders hczflth or soc:al
welfare services as defined in subsection {2) of :his scclio‘n. thlch is a not—
for-profit corporation under chapter 24.03 RCW and which is marfaged k‘:y
2 governing board of not less than cight individuais none of whom is a paid
employee of the orgknization or which is a corporation sole under chapter
24.12 RCW. In addition a corporation in order 10 be exempt under RCW
82.04.430(16) shall satisfy the following conditions:

11761}
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«(2) No part-af its income may be paid directly or indirectly to its mem-
bers, stockholders, officers. directors, or trustees except in the form of ser-
vices rendered by the corporation in accordance with its purposes and
bylaws; 3 '

(b) Salary or compensation paid to its officers and cxecutives must bc
only for actual services rendered, and at levels comparable to the salary or
compensation of like positions within the public service of the stae;

{c) Asscts of the corporation must be irrevocably dedicated to the activ-
itics for which the exemption is granted and, on the liquidation, dissolutian,
or abandonment by the corporation, may not inure direetly-or indirectly to
the benefit of any member or individual except.a nonprofit organization, as-
soctation, or corporation which aiso would be entitled to the exemption;

(d) The corporation must be duly licensed or certified where licensing or
certification is required by law or regulation;

(e). The amounts received. qualifying for exempzion' must be used for the
activities for which the cxemption is granted; .

(f) Services must be available regardless of race, color, mational erigin,
OrF ancestry; and ’

{g) The director of revenue shall have access-ta its books in order to de-
termine whether the :corporation is exempt from taxes within the intent of
RCW 82.04.430(16) and this section. o

{2) The term “health ar social welfare scrvices” includes and is limited
10 -

{z) Mental health, .drug, or aicoholism counseling or treatment;

(b} Family counscling; o

(<) Health care services;

(d) Therapeutic, diagnostic, rehabilitative, or restorative services for the
care of the sick,-aged, or physically, developmentally, or emotionally—dis-
abled individuals;. '

{e) Activities which arc for the purpose of preventing or ameliorating
juvenile delinquency or child abuse, including recreational activities for
those purposes; - . N

¢f) Care of orphans or foster children; ’

(g), Day carc of children;

{h) Employment development, training, and placement; and

(3) Legal services 10 the Jindigent.

NEW SECTION. Sec. 7. There is added to chapter-82.04 RCW 2 new
section 10.read as-fotlows: : : .

(1) This chapter does not apply to amounis derived by a nonprofit or-
‘ganization as a result of condueting or participating in a bazaar-or rum-
mage sale if: . .. A .

(2) The organization does not conduct-or participate jn more than two
bazaars or rummagce sales per year;-and :

s .
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{b)‘Each bazaar or rommage sale does nat extend over a period of morc
than two days; and

{¢) The gross income reccived by each organization from each bazaar or
rummage sale does not exceed one thousand dollars. '

(2) For purposes of this section, “nonprofit organization” means an oi-
ganization that meets all of the following criteria:

(2) The members, stockholders, officers, directars, ur truslees of the or-
ganization do not receive any part of the organization's gross income, except
as payment for services rendered; )

{b) The compensation received by any person for services rendc'rcd 1w
the organization does not exceed an amount reasonable under the circum-
stances; and )

(¢c) The activities of the organization do 1ot incl.udc a .subsmr‘mal
amount of political activity, inciuding but not limited to mﬂuer_xcmg legisla-
tion and pasticipation in any campaign on behalf of any candidate for po-
litical office.

Sec. 8, Section 2, chapter 169, Laws of 1974 ex. sess. and RCW 82.04-
442 are each amended 10 read as foliows:

For cach of the cafendar years 1974 through 1983, a percentage as sel
forth below, of any personal property taxes paid before dclin_qumcy after
May 10, 1974 by any taxpayer upon business invhntori:s dl’mng the same
calendar year or paid after delinquency under cxlcnuatlngé:smumftancg il
appraved by the department of revenue shall be allowed as a credit against
the total of any taxes imposed on such tz2xpayer of its successor by chapter
82.04 RCW (business and occupation tax), as follows:

. len percent
wenty pereent
thirty percent

forty percent

fifty percent

sixty percent
sevenly percent

. eighty percent
ninety percent

one hundred percent

inventory taxes paid in 1974 . .. ... .. .
Inventory taxes paid in 1975 .
Inventory laxes paid in 1976 . . ..... .
Inventory taxes paid in 1977 ... .
Inventory taxes paid in 1978.. ... ...
Inventory taxes paid in 1979 . ... ..
Tnventory taxes pajd in 1980 ... ...

Inventory taxes paid in 198! .

Inventory taxes paid in 1982 . .-

Inventory taxes paid in 1983 . .

Sec. 9. Section 7, chapter 37, Laws of 1974 ex. scss. as an:endcd by
section 1, chapter 35, Laws of 1977 ex. sess. and RCW 35.21.755 are cach
amended 2o read as follows:

A public corporation, commission, or authority crcat.cd pursuant to
RCW 35.21.730 or 35.21:660 shall receive the same immunity or exemption
from taxation as that of the city, town, or coumy.crca’tixjtg tbc same: PRO-
VIDED, That, except for any property listed on, or wl_uch is within 2 d’?’
trict listed on any federal or state register of historical sites, any such public
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corporation, commission, or authority shall pay to the county treasurer an
annual excise tax equal to the amounts which would be paid upon real
property and personal property devoted to the purposes of such public cor-
poration, commission, or authority were it in private ownership, and such
veal property and persopal property is acquired and/or operated under
RCW 35.21.725 through 35.21.755, and the proceeds of such excise tax
shali be allocated by the county treasurer to the various taxing authorities
in which such property is situated, in thc same manner as though the prop-
crty were in private ownership: PROVIDED FURTHER, That the provi-
sions of chapter 82.29A RCW({(;and-REW-8436:45and-84:46:175)) shall
not apply to property within a district listed on any federal or state register
of historical sites and which is controlled by a public corparauon, commis-
sion, or authority. created pursuant to RCW 35.21.730 or 35.21.660, which

was in existence prior to January 1. 1976((;and-tirexemptiorset-forthim
thiz-provisorshati-be-aHowed-inxocordancewith the-followimg-schedmie:

mdﬁdkmmmm*anwaﬁ))

Sec: 0. Section 14, chapter 61, Laws of 1975-'76 2nd ex. sess. and
RCW 84.36.45] arc each amended to read as follows:

The following property shall be cxempt from taxation: Any and all
righis to occupy or use any real or personal property owned in fee or held in
trust by;

(1) The United States, the state of Washington, or any political subdi-
vision or municipal corporation of the state of Washington{{(;)); or

(2} A public corporation, commission, or authority created under RCW
35.21.730 or 35.21.660 if the property is listed on. or is within_a district
listed on any lederal or s1ate registes of historical sites; and

(3) Including any leasehold interest arising from {(swch)) the property
identified in subsections (1) and {2) of this seclion as defined in RCW 82-
-29A.020: PROVIDED, That {(tins}} the cxemption under this section shall
not apply to any such leaschold interests which are a2 past of operating
properties of public utilities subject to assessment under chapter 84.12
RCW nor be construed 1o modify the provisions of RCW 84.40.230.

Scc. 11. Section 2, chapter 61, Laws of 197576 2nd ex. sess. and
RCW §2,29A.020 arc cach amended to read as fbllows:

As used in this chapter the following terms shall be defined as follows,

unless the context otherwise requires:
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(1) "Leaschold interest® shall mean an interest in publicly owned real or
personat property which exists by virtue of any lease, permit, license, or any
other agreement, writlen or verbal, between the public owner of the proper-
ty and a person who would not be exempt from property taxes if that person
awned the property in fee, granting possession and usc, to a degree less than
fee simple ownership: PRQVIDED, That no interest in personal pruperty
(excluding land or buildings) which is owned by the United States. whether
or not 2s {rustee, or by any foreign government shall conslitule a leasehoid
interest hereunder when the right to usc such property is granted pursuam
to a contract solely for the manufacture or production of articles for sale to
the United States or any foreign government. The term "leaschold interest”
shall include 1he rights of use or occupancy by others of property which is
owned in fec or held in trust by a public corporation, commission. or au-
thority created under RCW 35.21.730 or_35.21.660 if the property is listed
on or is within a district listed on any federal ar statc register of historical
sites. The term *leaschold interest” shall not include road or utility case-
ments or rights of access, occupancy or usc granted solely for the purpose of
removing matcrials or products purchased from a public owner or the lessee
of a public owner,

(2) "Taxable rent” shall mean contract rent as defined in subsection (a)
of this subscction in all cases where the lease or agrecment has been estab-
lished or rcnegoualcd through competitive bidding, or negotiated or rene-
gotizted in accordance with statutory requirements regarding the rent

payable, or negotiated or rencgotiated under circumstances, established by
public record, clearly showing that Lhe contract remt was the maximum at-
tainable by the lessor: PROVIDED, That after January ). 1986, with re-
spect to any lease which has been in effect for len years or more without
renegotiation, taxable rent may be established by procedures set forth in
subsection (b) of this subsection. All other leaschold interests shall be sub-
jéct 10 the determination of taxable rent under the terms of subsection (b)
of this subsection.

{a) "Contract rent" shall mean the amount of considcration due as pay-
mem for a leaschold interest, including: The total of cash payments made 10
the lessor or to another party for the benefit of the lessor according to the
requirements of the lcasc or agreement; expenditurcs for the protection of
the lessor's interest when required by the terms of the leasc or agreement;
and expenditurcs for improvements to Lthe property 10 the extent that such
improvements become the property of the lessor. Where the consideration
conveyed for the Jeaschold interest is made in combination with payment for
concession of other rights granted by the lessor, only that portion of such
payment which represents consideration for the leasehoid intcrest shall be
part of contract rent.

*Contract rent® shall not include: (i} Expenditures made by the lessee,
which under the terms of the lease or agreement, arc to be reimbursed by
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the lessor 0 the lessee; (if) expenditures made by the lessee for the reph
ment or sepair of facilities due 10 fire or other casnalty or for alterations
additions made necessary by an action of government taken after the
of the execntion of the Jease or agreement; (ifi} improvements add
publicly owned property by a sublessec under an agreement execoted
1o January 1,.1976, which have been taxed as personal.property of the
lessee prior to January 1. 1976, or improvements made by a sublessee o
same lessec under a similar agrecment executed prior to January 1, 1
and such improvements shall be taxable to the sublessee as persanal p
erty; (iv) improvements added to publicly owned property if such imprey
ments arc being taxed as personal property to any person.

year due and nat'in the ycar actually paid with rcspect to prepayment
period of more than one year. Expenditares for improvements with x
lifc of more than one year which are included &s part of contract rent 8

impravement or the remaining term of the lease or agreement if the us

tife is in excess of the remaining term of the Jease or agrecment. Rent g
paid prior to January 1, 1976, shall be proraled from the date;
prepayment. ;

With respeet to 2 product lease”, the value of agricultural products i
ceived as rent shail be the value at the place of delivery as of the fiftee
day of the month of delivery; with respect to all other products recei
cuntract rent, the value shall be that value determined at the time of -
under terms of the lease.

(b) If it shail be determined by the department of revenue, upon ex
nation of a lessce’s accounts or those of a lessar of publicly owned prope
that a Jessee is occupying or using publicly owned property in such a
ner as to create a leasehold interest and that such leasehold interest ha

establish a raxable rent computation for use in de¢termining the tax pa
under authority granted in this chapter based upon the following criters
Consideration shall be given to rental being paid to other lessors by .

turn on the market valuc of the property leased Iess reasonable dedug
for any restrictions on use, special aperating requirements-or provision
concurrent use by the lessor, another person or the general public.

(3) "Product lease” as used in this chapler shall mean a lease of.
ecty for use in the production of agricultural or marine products to the
tent that such lease provides for the contract rent to be paid by the delive
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of a »ated percentage of the production of such agricultural or marine pro-
ducts to the credit of the lessor or the payment 10 the lessor of a stated
percentage of the praceeds from the sale of such products.

" (4) "Rencgotiated” means a change in the lease agreement whicl
chigges the agroed time of posscssion, restrictions on use, the rate of the

sh rental or of any other consideration payable by the lessce to or for the
bgncﬁt of the lessor, other than any such change rcquired by the terms of

& fease or agreement. In addition 'renegotiated” shall mean a continua-
gan -of :possession by the lessee beyond the date when, under the 1erms of
#n¥ lease agreement, the. lessee had the right to vacate the premises withoul
b,g{y further Hiability to the lessor.

(5) "City". means any city or town.

i NEW SECTION, Sec. 12. Therc is added to chapter §2.04 RCW a new
ga&.von to read as follows.
! ~This chapter shall not apply to school districts and educational service
xﬁmm&s as dcfined in Title 284 RCW. in respect 10 materials printed in the
f'f.chbol district and educational service districis printing facilitics when said
matma!s arc used solely for school district and cducational service district

pirposss.
NEW SECTION. Sec. 13. There is added to chapter 82.04 RCW a new

gction o read as follows:

" The tax imposcd by RCW 82.04.270(1) does not apply to any person
who manufactures alcohol with respect 10 sales of said alcohol to be used in
4" production of gasohol for usc as motor vehicle fuel. As used in this sce-
iion, "meotor vehicle fuel” has the mecaning given in RCW 82.36.010{2), and

Hdasohol® means motor vehicle fuel which contains more than nine and
‘ne::half percent alcohol by volume.

v " 'T'his chapter does not appiy 10 any county, city or 1own as defined in
ME 35 RCW and Title 36 RCW, in respect to materials printed in the
£ unty. city or town printing facilities when said materials are used solely
,(or said county, city or town purposes.

 NEW SECTION. Sec. {5. This act is necessary for the immediate
ipieservation of the public peace. health, and safety, the support of the state
gorernment and its existing public institutions, and shall take cffect on July
4 3979

$5:Passed ‘the House May 14, 1975.

Passed the Senate May 1. 1979.
Approved by the Governor May 24, 1975.

vf;xw'r; Filed in Ofice of Secretary of State May 24, 1979.
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environment to reésidents of substantiall

y polluted
areas.

SUMMARY:

The Departiment of Ecology is required to canduct
a voluntary vohicle emission inspection program.
The implementation of public education and
notificalion programs is required. These programs
are to provide information regarding vehicle
emissions, noncompliance and emission contributing
areas, and restrictions imposcd on those areas. The
Department of Ecology is to develop, with the
Superintendent of Public Instruction and the State
Board for Comrunity College Educalion, a
program for granting certificates of insiriciion to
persons who successfully complete training courses

regarding ongine meintenance and emission control
sysisms.

If the Director of the Department of Ecology
determines that the air quality $tandards for
vehicle-emission cortaminants are likely Lo be
exceeded in an area after December 31
Director is réquired to designate the area as &
noncompliance area for motor vchicle emissions.
The geographic aresa, including the noncompliance
arca Within whosé¢ boundaries are registered
vehicles that contribute significantly to the violation
of the standards within the noncompliance area, i
10 be designdted as an emissien contributing drea.

The Department is required o administer a vehicle
emission inspection system for all motor vehicles
registered within each emissign contributing area.
The .inspection stdlions must- be establisiied and
operaied by ong or mare private contractors who
secuTe contracts by competitive bid. Such
contractors may not be in the business of repairing
vehicles for compensation. Owrers or opetators of
fleets of motar vechicles and used motor vehicle
deaters may be authyrized by the Director of the
Depariment of Ecology to inspect their vehicles.

The Department of Ecology must revigw consumer
complamts regardmg the inspection systeth and

repair service utilized to meel the ‘emission
standards.

Alter January i, 1982, motor vehicle licenseg for
vehicles registered in emission contributing areas
may npt be ‘issued or renewed unjess the
applicmions‘are accompanied by:

. A certificate of compliance issued for vehicles
passing the emission test by meeting 1he emission
standards; or

2. A certificate of acceplance issued 10 & vehicle
owner whose vehicle failed the inspection test,
who then spent more than $50-on repairs and/or
parts (o pass the ‘inspeclion, but whose vehicle
nonetheless failed 10 pass the inspection test upon
retesting.

The following motor vehicles are exemnpted from

Lhis requirement: new vehicles (first licensing);

, 1982, the |

136]

vehicles fifteen years old or older; those powered by
electricity or by disss! engines: motorcycles and
motor driven cycles; certain farm vehicles; and.
classes of vehicles designated by the Director of the
Department of Ecolosyg An area may no longar be
designated as a noncompliance area if" the air
qu4lity standards aré no longer being violated in the
ares and termination of the area inspection system
does not result in violations of the standards.

Any rules proposed by the Department of Bcology
to implement this act, includlng those designating
noncompiiance and emission contributing arcas and
their boundaries, must be submitted to the Hause
_and Senate Ecology Cummittees for review and
“dpprovil before adaption. ’

The provisions of the bill expite on January i,
1990, unless extended by law for an: addllional
period of time.

The state” operating budget aythorizes the
expenditure of not more than $500,000 by the
Department of Ecclogy to implement this program
during the 1979-81 biennium.

House: (2} 62 36 Effectivé: Sept. |, 1979

Scnate: {(a) 25 22 C 163 L 79 Ist ex. sess.

H. Congcur: 55 36

SHB 302

SPONSORS: Committee on Revenue.
(Originally Sponsored by
Representalives Whiteside, Thomgpson,
Adamns, Barr, Burns, Brekke, Fancher,
Maxie, Taylor, Williams, North ind
Ehlers)
{By Department of Secial and Health
Services Request)

COMMITTEE: Revenue

Modilying the B&O tax.
ISSUE:

Exemptions and reductions in the business and
accupation tax slatute are necessary' in order to
mike the statute moré equitable, reflect inflation,
and encourage the development of certain products
in Washington State.

SUMMARY:
A business and occupation (B&O) tax rate of one—
cighth of one percent is impopséd upon

manufacturers of soybean oil and sunflower oil,

A B&O tax rate of thirty-three hundredthis of one
percent is imposed upon sleamship agents, customs
house brokers, -freight {forwarders, cargo charter

brokers and air cargo agents engaged in
international irade activities.

B&O tax rate of thirty~three hundpedths of one
percerit is imposed upon persdhs cngaged in the
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business of sievedoring and associated activitics.
The portion of income of public ports and other
public seryice businesses derived from these
activities is éxempt from the 1.8% public utility tax
tate and subject to.the .33% rate.

Counties, towns, and other municipal corporations

may not impose any cxcisc laxes on parimutuel
vagering.

Hospitals selling prescription drugs s an intégrai
part of services rendered are exempted {rom B&QO

1ax on amounts received from the sple of such
drugs.

An exemption froni B&O tax on interest on loans
to preducers of aquatic products is extended Lo
ceoperative lending institutions.

Funcral homes are excmpled {rom B&O tax for
iidirect ecosts incurred, such as previding Bowers,
soloists, ministers and transgportation services, paid
in gdvance by the funeral home for the convenicnce
and accommodation of its customers, Custorers
must be bilicd at the exact cost 10 the funcral hame

and such costs must be separately itemizéd in the
billing statement.

Amounts received from the United States or any.

governmental unit for support of heaith and social
welfare services are exempled from business and
otcupation tex assessed’ upon private, nonproft
health and social welfare organizations, but only if

the organizations comply with several specified
conditions. o -

A deduction is allowed {rom the B&O tax for
amounts received by condominium  owners'
associalions; cooperative housing associalions, and
othér associations of owners of residential property

for the repair, maintenance, and management of
residential structures and common areas.

Credit for property taxes paid on business
inventorics is dllowed 10 delinquent taxpayers under
extenuating circumnstances if approved by the
Department of Reyenue.

The income leve] at which a business activity
becomes subject to the appropriate bushess und
occupation tax is raised from $300 to $1,000. . -

Athounts derived by a nonprofit organization as a

result of conducting or participating in a bazaar o,
rummage sale are exempted from B&O uax if

certain specified conditions are followed.

The tax-exeiipt siatus of the Pike Place Market in =

Seattle is clarified.

The B&O 1ax does not apply to the printing
(acilities of schools, counties, citles, or 1owns when
the printed malerials arc used solely foc schoot,
county, city, or tawn gurposes.

The B&O (ax on wholesalers does’ R apply 10
persuns who manufacture sleohal ta be used in the
praduction of gasohol. L

43

HB 307 !

The B&O tax status of amounts received by clubs
and other organizations which are designated as
dues to their members is clarified.

The bill contains an emergency clause and takes
effect July [, 1979.

House: 98 O Effective: duly 1, 1979

Scnaté: (2) 46 I C 196 1. 79 )st cx. sess.
H. Concur: 85 7

HB 307

SPONSORS: Representatives Newhouse and Knowles
COMMITTEE: Judiciary

Revising the criminal code.
ISSUE:

In 1975 a comprehensive revision of the criminal
code was onacted, codified as the Washington
Criminal Code (Title 9A RCW). The {975
revision, which was the ptoduct of an extended
criminal cade revision® process in this state, was
principally based upon a proposal developed by the
Criminal Code Revision Committee of the Statc
Bar Association. The Committes has continued in
cuistence in order to deveiop whatever follow—up
housekeeping amendments appear (o be necassary.
The Committee’s first proposal was introduced in

1976 and efacted as Chapter 38, Laws of 1975-76,
2nd ex. sess.

-SUMMARY:

This is the second housekecping bill developed by

the Criminal Code Revision Committes as a

follow-up (o the 1975 criminal code revision. it
. makes the folfowing changes in the criminal law:

1. The rape and statutory rape statutes, which are
now in Title 9, and the communicating with a
.minor for immoral pucposes and indecent
liberties statutes, are recodified into a new
chapter in Tite 9A. The purpes¢ of this
recodification is ta gather alt of the sex crimes
stalules into a single chapter-within Title 9A.

2. Some language in the excusable homicide statute
is revised to elimihate some uncertainty caused
by the revision in the manstaughter statutes in
1975. The problem -is that the mental state
requirement in the lowest degree of felony
homicide (mansliughter sccond) is "criminal
negligence”  which is defined as ‘"gross
negligence * The excusabic homicide statute,
however, requires that the aclor acted *with
ordinary caution® which leaves open the question
of whelher someone acting with simple
negligence can lake advantage of the excysable
homicide statute. To eliminate this uncertainty,
the phrase without criminal negligence" is
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CERTIFICATION CF ENROLLMENT .

SURSTITUTE HOUSE BILL 1624

Chapter 23, Laws of 2001

{partial veto)

57th Legislature
2001 Second Special legislative Session

HEALTH QR SOCIAL WELFARE SERVICES--TAX DRDUCTION

EFFECTIVE DATE: 7/13/01

Paesed by the House June 4. 2001
Yeas 87 Nays 9

. FRAN: (o)
+ « Speakay of the Housa of
Reprasentativea

CLYDR BALLARD

§peaker of tha House of
Ropresentatives

Paesed ky the Senate June 14, 2001
Yeas 40 Nays 0

BRAD OWEBN

Freslident of the Jenata

Approved July 13, 2001,
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SUBSTLTUTE HOUSE BILL 1624

Passed Lesislature - 2001 % 8pecial Session

State of Washington 57th Legislature 2001 Regular Session

By Houge Conmmittee on Finance {originally sponsored by Representativas
Moxrie, Cairnea, Reardon, Conway, Dunshee

Oygden, Pennington, Van
Luven, Doumit, Veloria,

Dickerson, Frowhold, Andergon and Bdwards)

Read firat time Referred to Comnittee on

BN ACT Relating to the business and occupation tax deduckion for
health or Bocial welfare services as applied toc government-funded
health benefits paid through managed care organizations; amending RCW
82.04,4297; creating new sections; and declaring an emergency.

BE IT ENACTED BY THE LEQGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION. 8ec. 1, The legislature finds that Lbhe deduction

under the business and occupation tax statutes for compensation from
public entities for health or social welfare services was intended to
provide yovernment with greater purchasing power when government

provides financial support for the provision ©f health or social

wel fare services to benefited classes of persons. The legislature alsp
firnds that both the legislature and the UnilLed States congress have in

recent. years modified government-funded health

care programs Lo
encourage partieipacion by berneficiaries in highly regulated managed

care programs operated by persons who act as intermediaries between

governmenlt entities ard health or sccial welfare organizakions The
legiglature further finds that the objeclive of these changes is again
ro extend the purchasing power of scarce government health care

resources, bul that this objective would be thwarted to a significant

SHB 1624 .S8L
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degree if the business and occupation tax deduction were lost by health

or social welfare organizations sasolely on account of their

participation in managed care for government-funded health programs
In keering with the original purpose of the health or social welfare
deduction, it is desirable to ensure that compensation received from

government sources through contractual managed cere programs also be
deductible

8ec. 2.

RCW 32 04.4297 and 1988 ¢ 67 s 1 are each amended to read
as follows:

In computing tax there may be deducted from Lhe measure of tax
amounts received from the United States or any instrumentality thexeof

or from the state of Washington or any mwunicipal corporation or

political subdivision thercof as compensation for, or to support,
heaith or social welfare services rendered by a health or social

welfars organization or by a municipal corporation or political
gubdivigion, except deductions are not allowed under this section for
amounts that are received under an employee benefit plan. For purpoess

m_wmﬂmmfgnﬁh&wm_w

program authorized under -chapter 74.09 ROW; or f£or the gtate of

Yapghipngton basic health plan aythorized under chaptex 70,47 RCW. to the
extent thar these amounts are regeived as compengation for health care

sexvicee within the scope of henefits covered by the pertinent

gavernment health care program,

*NEW _SECTION  Sec. 3. This act applies to taxes collected after
the effective date of this act, including taxes collected on reporting
periods prior to the effective date of this act

+3ec 3 wae vstosd 8ee message at anidl eof chapter

NEW_SECTION. Sec. 4. Thiw aclt is necessary for the immediate
predervation of the public peace, health, or safety, or support cif the
staté government and its existing public inst:itutions, and takes effect
imnadirately

SHE 1624 5L
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Passed the House June 4, 2001

Pagsed the Senate June 14, 2001.

Approved Dby the Cdovernor July 12 2001, with the exception of
certaln items that were vetoed,

Filed in Office of Secretary of State July 13, 2001

Note: Governor®s explanation of partial veta ia as follows:

"I am returning herewith, without my approval as to section 3

Substitute House Bill No 1624 entitled:

"AN ACT Relating to the businegs and occugation tax deduction for
health or social welfare services as applied to government-funded
health benefits paid through managed care organizatcions;*

Substitute Houoe Bill No 1624 authorizes a business and cccupation
(B&O) tax deduction for amounte received by a health or social welfare
organization that 1s a non-profit hospital or a public hoapital, from
a managed care organizatian or othexr entity that is under ¢ontxact with
the federal or state govarnment to manage certain health care buneflts

The deduction is egqual tc the amount of payments the entity receives
for health benefits for Medicare; medical assistance, children’s
health, or other programs aulhorized pursuant to RCW 74 .09; or the
Washington Baslc Health Plan. The credit amount is limited to the

extent thepe payments are recelved aa compensation for hcalth care
services within the scope of benefits coverad by the pertinent
govexnment health carxe program.

Section 3 of this bill would have applied the deduction to taxes
collected in the future, on reporting periods prior to the effective
date of thig act. The retroactive nature of the provision is not fair
to taxpayers who have timely reported and remitted their taxes.
Taxpayera who failed to pay their taxes due before the effectiva date
of this bill would have been rawarded for being delinquent, while thoge
who paid on time would not receive a refund {such refunds are
prohibited by Article VIII, Section 7 of the Washington Congtitulion us
intexpreted by the Washington Sypreme Court}.

For this reason, I have vetoed section 3 of Substiture Houge Bill
No. 1624.

With the exception of section 3, Substitute House Bill No. 1624 is
approved "

SHD 1624 .8L
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FINAL BILL REPORT
SHB 1624

C23L01E2
Synopsis a8 Enacted

Brief Deseription: Clarifying the taxation of amounts received by public ealities for health
or welfare gervices.

Sponsors: By House Committee on Finance (originally sponsored by Represcntatives
Morris, Caitnes, Reardon, Conway, Dunshee, Ogden, Penninglon, Van Luven, Doumit,
Veloria, Dickerson, Fromhold, Anderson and Edwards).

Rouse Committee on Finance
Senate Committee on Ways & Means -

Background:

Washington’s major business tax is the business and occupation (B&O) tex. This tax is
imposed-on the gross recsipts of business activities conducted within the state. Nonprofit
organizations pay B&Q tax inless specifically exempted by statute. Exemption from
federal income tax doe¢s not automatically provide exemption from state taxes.

Specific B&0 exemptions and deductions, covering all or most income, exist for several
types of nonprofit organizations. The eligibility conditions vary for each exemption. The
B&OQ tax deduction for nonprofit organizations or local government jurisdictions for the
suppott of health or social welfare programe is provided only for payments-made directly
by federel, state, or local governments.

Summary:

Nonprofit hospitals and public hospitals are exempt frorm B&O tax on payments they
receive from organizations under contract with the federal or state govermmnent to manage

health benefits for medicare, medical assistance, children’s health, or the basic health
plan.

The exemption applies to taxes collected after the acl’s cffective date, including amounts
from reporting pestods before the act’s effective date.

Votes en Final Passage:

House Bill Report SHB 1614
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Fitst Special Session
House 93 2

Second Special Session
House 87 0
Senale 48 0

Effeetive: July 13, 2001

Partial Yeto Summary: The Govemnor vetoed the section which provided an exemption
for tax amounts from repaorting periods before the act’s effective date.

Houze Bill Report SHB {524
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82.04.431

able and potentially major impact on causes of poverty in
communities of the state. {1986 ¢ 261 § 6; 1985 ¢ 431 § 3;
1983 1st ex.s. ¢ 66 § 1; 1980 ¢ 37 § 80; 1979 ex.s. c 196 §
6.)

Intent—1980 ¢ 37: See note following RCW 82.04.4281.

Effective date—1979 ex.s. ¢ 196: See note following RCW
82.04.240.

82.04.4311 Deductions—Compensation received
under the federal medicare program by ceriain nonprofit
and. municipal hospitals. A public hospital that is owned
by a municipal corporation or political subdivision, or a
nonprofit hospital that qualifies as 4 health and social
welfare organization as defined in RCW 82.04.431, may de-
duct from the measure of tax amounts received as compensa-
tion for health care services covered under the federal
medicare program authorizcd under Title XVIII of the
federal social security act; medical assistance, children’s
hcalth, or other program under chapter 74.09- RCW; or for
the state of Washington basic health plan znder chapter
70.47 RCW. The deduction authorized by this section docs
not apply to amounts received from patient copayments or
patient deductibles. [2002 c 314 § 2.

Findings—2002 ¢ 314: "The legislature finds that the provision of
bealth services to those people who receive federal or state subsidized heulth
care benefits by reason of age, disability, or lack of income is a recoguized,
necessary, and vital governmental function. As a result, the legislature finds
that it would be inconsistent with that govemmental furktion (» Lax amounts
received by a public hospital or wonprofit hospital quulifying & » health and
socjal welfare organization, whea the amounis are paid under a haalth
service prograrn subsidized by federal or siate government. Further, the tax
stetus of these amounts should not depend on whether the amovnts are
received directly from the qualifying program or through a managed health
care organization under contract to manage benefits for a qualifying
program. Therefore, the legislature adopts this act o pravide a clear and
understandable deduction for these amounts, and to-provide refunds {or
taxes pald 8s specified in section 4 of thig act.” [2002 ¢ 314 § 1.]

Refund of taxes—2002 ¢ 314: "A public hospital owned by a
municipal corporation or political subdivision, or a nonprofit hospital that
qualifies as a health and social welfare organjzation under RCW 82:04.431,
is entitled to:

(1} A refund of business and occupation tax paid between January I,
1998, and April 2, 2002, on amaunts that would be deductible under sectian
2 of this act; and

(2) A waiver of tax Jiubility for accrued, but unpaid taxes that would
be deductible under section 2 of this act." [2002 ¢ 314 § 4.1

Effective date-—2002 c 314: "This acl is neccssary for the immediate
preservation of the publhic peace, health, or safety, or suppor of the state
government and its existing public institutions, and takes effect immediately
[April 2, 2002]." [2002 ¢ 314 § 5.)

82,04.432. Deductions—Municipal sewer service fees
or charges. In computing the tax imposed by this chapter,
municipal sewerage utilities and other public corporations
imposing and collecting fees or charges for sewer service
may deduct from the measure of the tax, amounts paid to
another municipal corporation or governmental agency for
sewerage interception, treatrnent or disposal. [1967 exs. ¢
149 § 17.)

82.04.4322 Deductions—Ardtistic or cultural organi-
zation—Compensation from United Statcs, state, etc., for
artistic or cultural exhibitions, performances, or pro-
grams. In computing tax there may be deducted from the
measure of tax amounts received from the United States or

[Tide 82 RCW—page 4]

Title 82 RCW: Excise Taxes

any instrumentality thereof or from the state of Washington
or any municipal corporation or subdivision thereof as
compensation for, or to support, artistic or cultural exhibi-
tions, performances, or programs provided by an artistic or
cultural organization for attendance or viewing by the
general public. {198l ¢ 140§ 1.]

"Artistic or cultural organization” defined: RCW §2.04.4328.

82.04.4324 Deductlons—Artistic or cultural organi-
zation—Dedaction for tax under RCW 82,04.240—Value
of articles for use in displaying art objects or presenting
artistic or cultural exhibitions, performances, or pro-
grams. In compuiing tax there may be deducted from the
measure of tax by persons subject to payment of the tax on
manufacturing under RCW 82.04.240, the value of articles
to the extent manufacturing activities are undertaken by ap
artistic or cultural organization solely [ur the purpose of
manufacturing articles for use by the organization in display-
ing art objects or presenting artistic or cultural exhibitions,
performanccs, or programs for atlendance or viewing by the
general public. [1981 ¢ 140 § 2.]

"Artistic or cultyral organization” defined: RCW 82.04.4328.

82.04.4326 Deductions—Arfistic or cultural organi-
zations—Tuition charges for attending artistic or cultural
education programs. In computing tax there may be
deducted from the measure of tax amounts received by
artistic or culturul organizations as tuition charges collected
for the privilege of attending artistic or cultural education
programs. {1981 ¢ 140 § 3.]

"Artistic or cultural organization” defined: RCW §2.04.4328.

82.04.4327 Deductions—Artistic and cultural
organizations—Income from business activities. In
computing tax there may be deducted from the measure of
tax those amounts recejved by artistic or cultural organiza-
tions which represent income degived from business activities
conducted by the organization. [1985 ¢ 471 § 6.)

Severability—Effective date—1985 ¢ 471: Sec notes following
RCW B2.04.260.

"Artistic or cultural nrganization” defined: RCW 82.04.4328,

82.04.4328 "Artistic or cultural organization”
defined. (1) For the purposes of RCW 82.04.4322,
82.04.4324, 82.04.4326, 82.04.4327, 82.08.031, and
82.12.031, the termn "artistic or cultural organization" means
an organization which is organized and operated exclusively
for the purpose of providing artistic or cultural exhibitions,
presentations, or’performances or cultural or art education
programs, as defined in subsection (2) of this section, for
viewing or attendance by the general public. The organiza-

tion must be a not-for-profit corporation under chapter 24.03°

RCW and managed by a goveming board of not less than
eight individuals none of whom is a paid employcc of the
organization or by a corporation sole under chapter 24.12
RCW. In addition, to qualify for deduction or exemption
from taxation under RCW 82.04.4322, 82.04.4324,
§2.04.4326, 82.04.4327, 82.08.031, and 82.12.031, the cor-
poration shall satisfy the following conditions:

{8) No part of its income may be paid directly or
indirectly to its members, stockholders, officers, directors, or

(2002 Ed.)
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FINAL BILL REPORT
HB 2732

C31a102
Synopsis as Enacted

Brief Deseription: Excluding government subsidized social welfare compensation from
taxation.

Sponsors: By Representatives Gombosky, Caimes, Berkey, Nixon, Morris, Armstrong,
Esser, Fromhold, Ogden, Conway, Hunt, Van Luven, Veloria, Romero, Reardon,
Edwards, Chase, Morell, Santos, Kenney and Wood.

House Committee on Finance
Senate Committee on Ways & Means

Background:

Washington’s major business tax is the business and occupation (B&Q) tax. This tax is
imposed on the gross receipts of business activities conducted within the state. Nonprofit
organizations pay B&O tax unless specifically exempted by statute. Exemption from
federal income tax does not automatically provide exemption from state taxes.

Specific B&O exemptions and deductions, covering all or most income, exist for several
types of nonprofit organizations. The eligibility conditions vary for each exemption or
deduction.

SHB 1624, adopted in 2001, provided a deduction for nonprofit hospitals and public
hospitals from B&O tax on payments they receive from organizations under contract with
the federal or state government to manage health benefits for medicare, medical
assistance, children’s health, or the basic health plan. A deduction already existed for
these payments when made directly by federal, state, or local governments.

SHB 1624 contained a section that applied the deduction to taxes collected after the act’s
cffcctive date, including amounts from reporting periods before the act’s effective date.

The Govemor veloed this section of SHB 1624 stating that: "The retroactive nature of the
provision i8 not fair to taxpayers who have timely reported and remitted their taxes.
Taxpayers who failed to pay their taxes due before the effective date of this bill would
have been rewarded for being delinquent, while those who paid on time would not
receive a refund..."

Summary:

House Bill Report -1- HB 2732
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The tax deduction available to nonprofit hospitals and public hospitals for payments for
health benefits under medicare, medical assistance, children’s health, or the basic health

plan is restated in a new section. The deduction does not apply to patient copayments or
deductibles.

Nonprofit hospitals and public hospitals are entitled to retroactive relief for B&O taxes on
payments for health benefits under medicare, medical assistance, children’s health, or the
basic health plan. Taxpayers who remitted tax are entitled to a refund dating back to
January 1, 1998. Tax liability for unpaid taxes is waived.

Votes on Final Passage:

House 97 1
Senate 48 0

Effective: April 2, 2002

House Bill Report -2 HB 2732
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I declare under penalty of perjury under the laws of the State of
Washington that the foregoing is true and correct.

Executed this 14™ day of December, 2009, in Tumwater,

Cone, Q. (ke

Carrie A. Parker, Legal Assistant

Washington.




