NO. 39487-1-11

COURT OF APPEALS, DIVISION II
OF THE STATE OF WASHINGTON

ST. JOSEPH GENERAL HOSPITAL,
Appellant,
V.
STATE OF WASHINGTON, DEPARTMENT OF REVENUE,

Respondent.

RESPONDENT'S BRIEF

P M \2-3(-09

ROBERT M. MCKENNA
Attorney General

PETER B. GONICK,

WSBA #25616

Assistant Attorney General o o
DAVID M. HANKINS,
WSBA #19194

Senior Counsel
Revenue Division
Cleanwater Drive S.W.
P.O. Box 40123 P I
Olympia, WA 98504-0123| ¢ ~ =




II.

III.

IV.

TABLE OF CONTENTS

INTRODUCTION ......ooviiiiiriiniiiiiiicienrcrectcentesesne e 1
COUNTERSTATEMENT OF THE ISSUES ..ot 2
COUNTERSTATEMENT OF THE CASE ..o 3

A. Medicare Deductibles And Co-Payments Are Paid By
Patients Or Private, Supplemental Insurance............cccccoeueenienn. 3

B. The Hospital Billed Patients For Emergency Room

SEIVICES. weveruveeiiieireeriteit et et sttt etee e sttt e b aeste e saeesanas 6
C. Procedural HiStOTY ......coceriiiirieninienieeceeereeee e 9
SUMMARY OF ARGUMENT.......ccoovteirieieieieieieieieeee e 10
ARGUMENT ...ttt ee e s 11
A. Standard Of REVIEW .....cc.coeviiiririinieeiieeerecreceeceere e 11
B. The B&O Tax Generally.......cccooveeienieerinnineieneieiecenee s 11
C. Medicare Co-Payments And Deductibles Are Taxable. .......... 12

1. The hospital is not entitled to the deduction because
monies received from patients and patients’ private
insurers are not monies “Received From The United
States Or Any instrumentality Thereof.”.............cceeennen. 13

2. The legislative history of the deduction and rules of
statutory construction show that the deduction
applies only to governmental payments. ..............c.eeue.e. 19

3. Legislative amendments after the tax period
demonstrate the taxability of Medicare deductibles

and CO-PAYIMENLS. ....c.oeruiririieieienienieieercriesteeresvesieereeree s 21

4. The Hospital’s interpretation leads to absurd results. ......25



D. Revenue Received By The Hospital For Emergency

Room Services [s Taxable. .....ccccooveeiinniiiniiiiciiciieeee 27
1. Washington’s B&O tax is a gross receipts tax that is
designed to be a pyramiding tax..........cocceeviervenieneennnnne 27
2. Monies received for emergency room services are
part of the Hospital’s gross income...........cocceeveeeeerurenenne 30
3. The hospital cannot meet the requirements of Rule
LT ettt 38
4. Prior Board Of Tax Appeals Decisions Support the
Department. ........cocoeeiiviiiiieiieee e 40
E. The Hospital Is Not Entitled to Attorney Fees..........ccccevenenn. 41
VL CONCLUSION ..ottt sttt sttt sanan 44

INDEX TO APPENDICES

Appendix 1
Appendix 2

Appendix 3
Appendix 4
Appendix 5
Appendix 6
Appendix 7

Appendix 8
Appendix 9

Appendix 10
Appendix 11

Appendix 12

Appendix 13
Appendix 14

RCW 82.04.4297 (2000)

United States v. City of Spokane, 918 F.2d 84 (9th Cir.
1990), cert. denied, 501 U.S. 1250 (1991)

Webster’s Third New International Dictionary 1172 (1981)
American Heritage Dictionary 908 (4th Ed. 2000)

Black’s Law Dictionary 814 (8" Ed. 2004)

Laws of 1979, 1* Ex. Sess., ch. 196

Final Bill Report on Substitute H.B. 302, 46th Leg, 1st Ex.
Sess (Wash. 1979)

Laws of 2001, 2d Sp. Sess., ch. 23

Final Bill Report on Substitute H.B. 1624, 57th Leg., 2d
Sp. Sess. (Wash. 2001)

RCW 82.04.4311 (2002)

Final Bill Report on H.B. 2732, 57th Leg., Reg. Sess.
(Wash. 2002)

Pilcher v. Dep’t of Revenue, 112 Wn. App. 428, 49 P.3d 947
(2002), review denied, 149 Wn.2d 1004 (2003)

WAC 458-20-111

RCW 82.04.080



TABLE OF AUTHORITIES
Cases

Brim Healthcare, Inc. v. Taxation and Revenue Dep 't
119 N.M. 818, 896 P.2d 498, 500 (1995). c.eeeeerereiereerreieceeereeeean 30

Christensen, O ’Connor, Garrison & Havelka v. Dep’t of Revenue,
97 Wn.2d 764, 649 P.2d 839 (1982)..cccevvverreiiiiinieiiiciiienens 29, 30, 39

City of Seattle v. Paschen Contractors, Inc.,
111 Wn.2d 54, 758 P.2d 975 (1988) ...evueerereeneciinienieieeee e 32

City of Seattle v. Winebrenner,
167 Wn.2d 451, 219 P.3d 686 (2009)....c.ceveeeruereenerecrceeneeeereaenn 26

City of Tacoma v. William Rogers Co.,
148 Wn.2d 169, 60 P.3d 79 (2003)....ceerierirecieeienienicenieeneeeeen passim

Dep’t of Ecology v. Campbell & Gwinn, L.L.C.,
146 Wn.2d 1,43 P.3d 4 (2002) ...coouieiirieieienieeieciceceieee et 26

Group Health Coop. v. Washington State Tax Comm'n,
72 Wn.2d 422, 433 P.2d 201 (1967) c.ecevevererireeirieierecieceeeeeeans 12,20

Homestreet, Inc. v. Dep’t of Revenue,
166 Wn.2d 444, 210 P.3d 297 (2009).....ccccorriemiroeenceenenieiecienneens 25,26

Impecoven v. Dep’t of Revenue,
120 Wn.2d 357, 841 P.2d 752 (1992)..ceiiieirieiricienicieecrercrceecnaene 31

Just Dirt, Inc. v. Knight Excavating Inc.,
138 Wn. App. 409, 157 P.3d 431 (2007) cuveereeeeeeeieieeeeie e 41

Kilian v. Atkinson,
147 Wn.2d 16, 50 P.3d 638 (2002)...ccveeeriiecrieeieeeeecreeereeeeeeeeeevee v 26

McAvoy v. Weber, :
198 Wash. 370, 88 P.2d 448 (1939) ..eeovrreeeeieeieeeeeeeeeee e 14

il



Medical Consultants Northwest, Inc. v. State,
89 Wn. App. 39, 947 P.2d 784 (1997) .cccveeeeereeiereeienene. 29, 30, 34, 38

Pilcher v. Dep’t of Revenue,
112 Wn. App. 428, 49 P.3d 947 (2002), review denied, 149 Wn.2d
1004 (2003) oottt e passim

Post v. City of Tacoma,
167 Wn.2d 300, 217 P.3d 1179 (2009)....ccmeeeeieieiireieeeeieeeeieeeens 26

Rho Co., Inc. v. Dep’t of Revenue,
113 Wn.2d 561, 782 P.2d 986 (1989)....ccecevviiiiiiricnnnnn 29,30, 31, 36

Seattle FilmWorks, Inc. v. Dep’t of Revenue,
106 Wn. App. 448, 24 P.3d 460 (2001} revvvvveereereeeeereeeeeeeeeeseeeeeeseeee 40

Simpson Inv. Co. v. Dep’t of Revenue,
141 Wn.2d 139, 3 P.3d 741 (2000)...cceererenenieeneeieeeeeeieeieeiceiens 11

State v. Glas,
106 Wn. App. 895,27 P.3d 216 (2001), rev'd on other grounds,
147 Wn.2d 410, 54 P.3d. 147 (2002)..ccueeeirieieieniencnieieeeeienie e 15

Tingey v. Haisch,
159 Wn.2d 652, 152 P.3d 1020 (2007)....cccevveerimeinreieieinreiereiennens 26

Union Elevator & Warehouse Co., Inc. v. Dep’t of Transp.,
152 Wn. App. 199, 215 P.3d 257 (2009) ..ceeeeeiieeieeeieeeeee e 41, 42

United Parcel Serv., Inc. v. Dep’t of Revenue,
102 Wn.2d 355, 687 P.2d 186 (1984)...cc.ccovieerecrciiecceeneeee 12

United States v. Spokane,
918 F.2d 84 (9th Cir. 1990), cert. denied, 501 U.S. 1250 (1991)......... 14

Wagner v. Foote,
128 Wn.2d 408, 908 P.2d 884 (1996)......coccvvevieriireieicincnreecneaene 41

Walthew, Warner, Keefe, Arron, Costello & Thompson v. Dep’t of

Revenue,

103 Wn.2d 183, 691 P.2d 559 (1984);..c..coiiviaiereircrcnennne 29, 30, 38

v



Washington Imaging Services, Inc. v. Dep’t of Revenue,
No. 38247-4-11, 2009 WL 4815583 (Wa. Ct. App. Div. 2 Dec. 15,

2009) 1ottt ettt 29, 30, 34, 35
Whidbey Gen. Hosp. v. Dep’t of Revenue,

143 Wn. App. 620, 180 P.3d 796 (2008).....cccvcreeuneenee. e 41
Wilson Court Ltd. P’ship v. Tony Maroni’s, Inc.,

134 Wn.2d 692, 952 P.2d 590 (1998).....coerieiriiieeeieiieeeceeeceeene 41

Statutes

Laws 0f 1979, 1st Ex. Sess., ch. 196, § 5...cccociiiiiiiiiiiiiecieece e, 19, 20
Laws.of 1980, €h. 37, § 9 ettt 20
Laws 0f 1993, ch. 492, § 3006........coieiiriiiiieteseetet ettt 20
Laws of 2001, 2d Sp. Sess., ch. 23, § 1 .oovviveiiiiieeeeseeeeceee e 22
Laws of 2001, 2d Sp. Sess., ch. 23, §2 ...coovviirieiieeeenieeeiee e 22,23
Laws 0f 2002, ch. 314, §1.cooiiiriiiie et e rrre e 26
Laws 0f 2002, ch. 314, §2 ...ttt 24
ROW 4.84.340(5) ccuveeeeieeieeeeeett ettt sb et se e eve e 42
ROW 4.84.350 ...ttt ettt s st 42
ROW 4.84.350(1) ettt sttt et sae e een 42
RCW 34.05.570(1)(Q) weverrverreereiieniieieneeieeeeiesiceicsre et esresteesveesaeenienas 11
RCW 34.05.570(3)(A) ceeveereeieeeereeeeieeee ettt sttt s 11
RCW 82.03.180 .ottt st seees 11
RCW 82.04.080 .....eoeveiiniieiiiietcientecnte e 11,27, 30, 31
ROW 82.04.220 ...ttt ettt ettt n 11



ROCOW 82.04.4207 ...ttt passim
RCW 82.04.4297 (2000)....eeeoiireiiiiirieieeee e 13,16
RCW 82.04.4311 (2002)..ccerviriiniirieninieieniecnenrenienee e 24,25, 26

Other Authorities

Andrew Chamberlain and Patrick Fleenor, Special Report, Tax
Pyramiding: The Economic Consequences of Gross Receipts

Taxes, Tax Foundation No. 147, at 1, 6 (Dec. 2006).........ccceeevvveenneen. 28
Dominican Health Services dba Holy Family Hospital v. Dep’t of

Revenue, BTA No. 01-149 (2005) ..ccveoiiiieeieieeeeeeeeceee v 40
Final Bill Report on H.B. 2732, 57" Leg., Reg. Sess. (Wash. 2002) ....... 25
Final Bill Report on Substitute H. B. 1624, 57th Leg., 2d Sp. Sess.

(Wash. 2001)..ceeiiieeieeeierteeieteseete ettt et s saees 22
Final Bill Report on Substitute H. B. 302, 46th Leg, 1st Ex. Sess

(WaSh. 1979) ettt st 19
H. B. 2732, 57th Leg., Reg. Sess. (Wash 2002).......ccccocvevviieiienvenennnnnn. 24
Northwest Hospital Medical Center v. Dep’t of Revenue, BTA No. 01-

144 (2005) oottt ettt ettt et 40
Sacred Heart Medical Center v. Dep’t of Revenue, BTA No. 01-147

(2005) 1ottt ettt sttt s sre s naeas 40
Substitute H.B 1624, 57 Leg., 2d Sp. Sess. (Wash. 2001)........cceeeeee. 22

Rules

RAP T0.3(2)(5)ceeteeteieeiieieeieeiieee ettt sttt ettt sree e naesne v 4
RAP T8.1 ettt et ettt st st as 41, 42

vi



Regulations

42 C.F.R. §413.89(1) oottt e 5,18
WAC 458-20-111 oottt 27,29,32,38
WAC 458-20-168(2)(8) -+eveevverreeriremreenienieriteneresiestreiesrreeessee e seeeneenreenne 32
Washington State Tax Commission, Rules & Regulations relating to
Revenue Act 0f 1935 (1936) c...coviiiiiiiiiieeeteeeeee e 29
Dictionaries
American Heritage Dictionary 908 (4th ed. 2000)........ccccoveevveninnennnne. 16
Black’s Law Dictionary 814 (8th ed. 2004).......cocovniinivireiirerreiieenien, 16
Webster's Third New International Dictionary 1172 (2002) ....ccovvevvene. 15

vii



L INTRODUCTION

This Court should affirm the Board of Tax Appeals (“Board”)
because it correctly held that St. Joseph Medical Center (“the Hospital™)
was not entitled to a deduction from revenue subject to business and
occupation (B&O) tax for money received as payment for Medicare co-
payments and deductibles and was not entitled to treat payments received
for emergency room services performed by physicians as “pass through”
payments. The Hospital claims that the Medicare co-payment and
deductible revenue qualifies for a B&O tax deduction under RCW
82.04.4297, which allows certain hospitals to deduct from taxable gross
income money “received from the United States or any instrumentality
thereof.” The Board correctly held that money received from patients or
private insurance companies was not money received “from the United
States or any instrumentality thereof.”

The Board also correctly held that revenue the Hospital received as
compensation for emergency room services was not entitled to “pass
through” treatment because the Hospital was liable to pay the emergency
room physicians regardless of whether the Hospital received payment for

these services.



II. COUNTERSTATEMENT OF THE ISSUES

A. Washington’s business and occupation tax applies to all gross
income of a business unless an exemption or deduction applies.
The Legislature has provided a deduction in RCW 82.04.4297
for certain hospitals for monies “received from the United
States or any instrumentality thereof.” Do payments received
not from the United States, but from patients or their insurers,
to satisfy patients’ personal obligations to pay a Medicare co-
payment or deductible, qualify for this deduction?

B. May a hospital exclude from its gross income money received
for emergency room services performed by physicians, where it
billed patients for these services in its own name, was obligated
to pay emergency room physicians regardless of whether it
received payment for the services, was not acting as an agent for
its patients in paying emergency room physicians, and had no
obligation to “pass through” to the emergency room physicians

the money it collected?



III. COUNTERSTATEMENT OF THE CASE

During 1997-2000 (the “tax period”), the Hospital provided
medical services to patients, including Medicare patients and patients who
received care at the Hospital’s emergency room. BTA Doc. 669." The
Hospital received payments from patients or their insurance companies for
the deductible or co-insurance payments not covered by the Medicare
program and also received payments related to emergency room physician
services. Id. These two types of revenue are at issue in this case.

A. Medicare Deductibles And Co-Payments Are Paid By Patients
Or Private, Supplemental Insurance.

The material facts in this case are undisputed. The Hospital

A provides medical services to patients, some of whom are insured under the
federal Medicare program. BTA Doc. 669. The Hospital bills Medicare
for services provided, and after receiving payment from Medicare, the
Hospital sends a statement to the patient or the patient’s supplemental
insurance for any co-payment or deductible owing. BTA Doc. 318-22.
Generally, the Hospital receives payments for these co-payments and

deductibles from the patient or the patient’s supplemental insurance

! The appellate record in this case consists of Clerk’s Papers and the
administrative record at the Board of Tax Appeals. The Department of Revenue will
refer to “CP” when citing to Clerk’s Papers and to “BTA Doc.” when referring to the
administrative record.



provider. BTA Doc. 308. The only revenue at issue in this case, other
than money received for emergency room services provided by physicians
(discussed below), is these payments for Medicare patient co-payments or
deductibles. BTA Doc. 668.

Undisputed facts in the record show that it is the patient’s
responsibility to pay the co-payment or deductible. BTA Doc. 324-25,
340, 348-49, 351. There is no evidence in the record that documents
provided to patients, such as billing statements or consent forms, indicated
in any way that Medicare was responsible for the co-payment or
deductible or that the patient was satisfying any obligation of the Medicare
program. See generally BTA Doc. 324-25, 327, 350-51, 371. Rather, the
documents indicate that the amounts due are the patient’s obligation and
are owing to the Hospital. Id.

The Hospital’s discussion of the Medicare program is not fully
accurate. The Hospital does not cite to any factual evidence in the record
in its discussion of Medicare co-payments and deductibles. App. Br. at 4-
5. Rather, the Hospital cites only to its oral argument or the Board’s
order, which was decided on summary judgment and therefore contained
no findings of fact. Accordingly, this Court should give no weight to the
Hospital’s assertions since they are not supported by citation to the record.

RAP 10.3(a)(5). For example, there is no factual evidence in the record



that payments received from patients to pay a co-payment or deductible
are “Medicare payments,” (App. Br. at 4); that Medicare regulations and
billing instructions are designed to lead to “total recovery” of Medicare
cost (App. Br. at 4); that Medicare “directs” its beneficiaries to pay co-
payments or deductibles (App. Br. at 4); or that supplemental health
insurance covering co-payments and deductibles is sold by “Medicare-
contracted” insurance companies (App. Br. at 5).

Furthermore, Medicare does not reimburse the Hospital for all
uncollected Medicare co-payments and deductibles, as the Hospital
suggests. App. Br. at5. Onlya smali portion of these deductibles and co-
insurance payments became “bad debt” for which the Hospital sought
payment from Medicare. BTA Doc. 360-61. Provided that the Hospital
had complied with Medicare regulations and had first sought payment
from patients, Medicare paid only a portion of the “bad debt” from
Medicare deductibles and co-insurance payments owed to the Hospital.
BTA Doc. 356-57. See also 42 C.F.R. § 413.89(h) (limiting payment by
Medicare of bad debt by varying percentages based on year). Medicare
determined the percentage of bad debt it would pay based primarily on
federal budgetary considerations. BTA Doc. 359-60. Therefore,
Medicare was not responsible for all co-payments and deductibles but paid

only a portion of the uncollectible co-payments and deductibles and only



if the Hospital had made efforts to first collect those amounts from
patients. The Department of Revenue (“Department”) did not assess B&O
tax on these bad-debt payments from Medicare because, unlike payments
from patients or private insurance companies, these payments are received
from the United States.
B. The Hospital Billed Patients For Emergency Room Services.
During the tax period, the Hospital operated an emergency room
and held itself out to the community as having emergency room services
available. BTA Doc. 328. As a Hospital witness testified, a reasonable
person would assume that an emergency room would have physicians
available. BTA Doc. 328-29. Rather than employ emergency room
physicians to staff its emergency room, the Hospital hired a group of
physicians, Northwest Emergency Physicians (“NEP”), as independent
contractors to provide emergency room physician services for the
Hospital. BTA Doc. 406-14. Under the terms of the Hospital’s
Agreement with NEP, NEP agreed to provide emergency room physicians
“as are necessary for the provision of emergency services at Hospital.”
BTA Doc. 407. The agreement specifically stated that the reason for the
agreement was that the Hospital was in need of a Medical Director and
physicians “to develop and deliver the [Hospital Emergency]

Department’s services.” BTA Doc. 406 (emphasis added). In addition to



providing emergency room services, NEP was required by its contract
with the Hospital to perform various administrative duties such as
participating in quality assurance reviews, participating in management
meetings, assisting in teaching physicians, and supervising hospital
personnel. BTA Doc. 406-07.

In exchange, the Hospital agreed to provide the necessary space,
utilities, supplies and equipment for an emergency department. BTA Doc.
409. The Hospital also agreed to pay NEP 66.7% of the “gross
professional charges for the prior month.” BTA Doc. 411. Thus, the
Hospital did not agree to pass on a percentage of what it collected; instead,
the Hospital was obligated by its contract to pay a percentage of the
amount billed regardless of whether the Hospital actually collected
payment from the patients. /d.; BTA Doc. 337, 365-67.

Emergency room patients and insurance companies had no input
into what NEP was paid. BTA Doc. 335-36, 369. Similarly, the Hospital
had no input into how much the individual emergency room physicians
were paid by NEP. BTA Doc. 368.

The Hospital provided no documents to patients that explained the
relationship it had with emergency room physicians. BTA Doc. 423
(answer to request for production No. 12). Thus, the Hospital did not

advise the patients that it was acting merely as a billing agent for the



emergency room physicians. The Hospital’s witnesses similarly could
provide no evidence that patients were ever told that the Hospital was

acting as a collecting agent for the emergency room physicians. BTA

Doc. 332-34.

The Hospital mistakenly claims that invoices sent to patients by St.
Joseph “identified ER Physicians as the party billing for emergency-room
services.” App. Br. at 7 (citing BTA Doc. 17, R-5-1).2 As noted above,
this statement is contradicted by the testimony of Hospital witnesses,
answers to interrogatories, and Hospital documents.

Moreover, the Hospital has not shown that the document to which
it refers is an invoice sent to patients or that it identified ER Physicians as
the party billing for emergency room services. BTA Doc. 544. The
document itself seems to be an invoice sent to the Nooksack Indian Health
Services. Id. Other documents provided by the Hospital in discovery as
representative of patient account statements do not indicate in any way
that the Hospital is billing on behalf of the emergency room physicians.
BTA Doc. 371. Moreover, a Hospital witness testified that the Hospital
sent forms similar to the one cited by the Hospital with the same

information in circumstances where the Hospital admits it was not acting

? The Hospital uses a different citation method than the Department in its brief.
Using the Department’s citation method, the document cited by the Hospital can be found
at BTA Doc. 544.



as a billing agent for the physician. BTA Doc. 200-01. Thus, according to
the Hospital’s own witness, the document does not indicate that the
physician is the one billing for emergency room services.
C. Procedural History
Pursuant to an audit, the Department determined that the Hospital
had not reported nor paid tax on income received from patients and
supplemental insurance companies for Medicare co-payments and
deductibles and for emergency room services performed by physicians for
the period January 1, 1997, through June 30, 2000 (the “tax period”).
BTA Doc. 670-72. The Department assessed the Hospital for the unpaid
B&O taxes, and upheld the assessment in an administrative review
process. BTA Doc. 669-83. The Hospital appealed to the Board, which
affirmed the assessment, reasoning that “Medicare patients and their
insurers are not agents or instrumentalities of the federal government
(Medicare) under RCW 82.04.4297. ... The patients’ insurers are making
payment on behalf of the patient (patients voluntarily pay for supplemental
insurance policies with their funds), not Medicare.” BTA Doc. 48. The
Board also upheld the B&O tax assessment on gross income for
emergency room services provided by physicians. BTA Doc. 49. The
Hospital appealed the Board’s decision to Thurston County Superior

Court, which affirmed the Board’s decision. CP 140-41.



IV. SUMMARY OF ARGUMENT

The Hospital may not deduct income received from patients and
private insurance companies paying Medicare co-payment and
deductibles. The plain language of the statutory deduction applies only to
monies received directly from the United States or an “instrumentality
thereof.” The ordinary meaning of an instrumentality of the government,
the accepted meaning of the phrase in case law, and the structure of the
deduction all show that payments received from patients or private
insurance companies to pay co-payments or deductibles do not qualify for
the deduction.

Legislative history of the deduction and subsequent statutory
amendments confirm that patients and private insurance companies are not
“instrumentalities” of the federal government. Finally, the Hospital’s
expansive interpretation of the term “instrumentality’” absurdly robs the
deduction of any meaning and leads to an incongruous statutory scheme.

Payments received by the Hospital for emergency room services
are also taxable gross revenue to the Hospital. The money was received
by the Hospital for services rendered by the Hospital through its
independent contractor physicians. The Hospital did not “pass on” the

money it received but instead paid its independent contractors a monthly

10



fee based on the amount billed (not collected). Accordingly, the revenue
was properly included in the Hospital’s taxable gross income.
V. ARGUMENT

A. Standard of Review

The Administrative Procedure Act (APA) governs judicial review
of a Board of Tax Appeals decision. RCW 82.03.180. “The burden of
demonstrating the invalidity of agency action is on the party asserting
invalidity.” RCW 34.05.570(1)(a). The court reviews the Board’s legal
conclusions under the error of law standard. RCW 34.05.570(3)(d). Since
the Board decided this matter on summary judgment and did not enter
findings of fact, the Court’s review is limited to whether the Board
erroneously interpreted or applied the law.
B. The B&O Tax Generally

The B&O tax is imposed on every person “for the act or privilege
of engaging in business activities” and is measured by the “gross income
of the business.” RCW 82.04.220. A business may not deduct from
“gross income” costs such as labor costs or other costs of doing business.
RCW 82.04.080. The Legislature “intended to impose the business and
occupation tax upon virtually all business activities carried on within the
state.” Simpson Inv. Co. v. Dep 't of Revenue, 141 Wn.2d 139, 149, 3 P.3d

741 (2000). As aresult, unless an exemption or deduction applies, a

11



taxpayer owes B&O tax on all income received for the rendition of
services, including services related to health care. Tax deduction statutes
are narrowly construed. United Parcel Serv., Inc. v. Dep’t of Revenue,
102 Wn.2d 355, 360, 687 P.2d 186 (1984). Any ambiguity in such a
statute is construed strictly, but fairly, against the taxpayer. Group Health
Coop. v. Washington State Tax Comm’'n, 72 Wn.2d 422, 429, 433 P.2d
201 (1967). The taxpayer has the burden of proving that it qualifies for a
tax deduction. Id. at 429.

C. Medicare Co-Payments And Deductibles Are Taxable.

The Hospital argues that the B&O tax deduction in RCW
82.04.4297 should apply in this case. The Hospital improperly stretches
the statutory language of “monies received from the United States or any
instrumentality thereof” in an attempt to apply it to payments received not
from the United States, but from patients and patients’ private insurance
providers. The Hospital’s interpretation is contrary to the ordinary
understanding of the statutory language, case law interpreting the term
“instrumentality of the United States,” the structure of the deduction, and
legislative history. Accordingly, the Hospital has failed to meet its burden

to show that the Board erroneously interpreted or applied the law.
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1. The hospital is not entitled to the deduction because
monies received from patients and patients’ private
insurers are not monies “received from the United
States or any instrumentality thereof.”

At all times during the tax period, the Hospital was entitled to
deduct from its taxable gross income money “received from the United
States or any instrumentality thereof . . . as compensation for, or to
support, health or social welfare services rendered by a health or social
welfare organization . . ..” RCW 82.04.4297 (2000) (Attached as
Appendix 1).> It is undisputed that the revenue at issue in this appeal was
received from patients and private insurance companies — not from the
United States or the Medicare program. Thus, applying a common
understanding of the words of the statute, the Hospital’s revenue does not
qualify for the deduction.

The Hospital argues that patients and private insurance companies
become instrumentalities of the United States when paying Medicare co-
payments and deductibles. Case law discussing instrumentalities of the
federal government for tax purposes, the plain words of the deduction, and

the structure of the statute all show that patients and their insurance

carriers are not instrumentalities of the United States.

? As discussed below, the statute was amended after the tax period at issue here.

13



Several cases address the issue of what is an “instrumentality” of
the United States for tax purposes in other contexts. For example, in
United States v. Spokane, 918 F.2d 84 (9th Cir. 1990), cert. denied, 501
U.S. 1250 (1991), the court held that the American Red Cross was an
“instrumentality” of the federal government because it was created to
carry out functions of the government itself and was virtually an arm of
the government. /d. at 88. (Attached as Appendix 2). The court thus
distinguished the Red Cross from mere contractors that were hired to act
as agents of the government. Id. See also McAvoy v. Weber, 198 Wash.
370, 88 P.2d 448 (1939) (Home Owners’ Loan Corporation was an
“instrumentality” of the federal government where it was created by
federal statute, the act authorizing its creation specifically stated that it
“shall be an instrumentality of the United States,” the act required that it
be under the direction of a federal agency and operated by the federal
agency under such rules and regulations as the agency prescribed, and all
of the capital stock of the corporation was owned by the United States).
While these cases address the term “instrumentality of the United States”
for purposes of tax immunity, this well-developed legal term sheds light
on what the Legislature meant when using the phrase.

These cases discussing “instrumentalities” of the United States for

tax purposes are also consistent with dictionary definitions of

14



“instrumentality,” which include “a part, organ, or subsidiary branch esp.
of a governing body <the judicial instrumentalities of the federal
government>.” Webster's Third New International Dictionary 1172
(2002).* In every dictionary entry for “instrumentality” cited in its brief,
the Hospital omits language that specifically addresses an
“instrumentality” of a government or governing body:

* From the Webster’s Third New International Dictionary entry for
“instrumentality,” the Hospital omits “a part, organ, or subsidiary
branch esp. of a governing body <the judicial instrumentalities of
the federal government> <a Chilean government ~ devoted to
developing the country’s national resources — Ethyl News>.”
Webster’s Third New International Dictionary 1172 (1981)
(attached as Appendix 3) (quoted by the Hospital at App. Br. at

11). The 1981 edition of this dictionary, cited by the Hospital, and

* The complete dictionary entry is:

1: the quality or state of being instrumental : a condition of serving as an
intermediary <the agreement was reached through the ~ of the governor > 2 a :
something by which an end is achieved : MEANS <precious metals purified
through the ~ of heat> <instrumentalities of production> <mechanical
instrumentalities> b : something that serves as an intermediary or agent through
which one or more functions of a controlling force are carried out : a part, organ,
or subsidiary branch esp. of a governing body <the judicial instrumentalities of
the federal government> <a Chilean government ~ devoted to developing the
country’s natural resources — Ethyl News>.

Webster’s Third New International Dictionary 1172 (2002). Webster’s Third New
International Dictionary is the dictionary generally used by Washington courts. State v.
Glas, 106 Wn. App. 895, 905,27 P.3d 216 (2001), rev'd on other grounds, 147 Wn.2d
410, 54 P.3d. 147 (2002).
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the 2002 edition, cited by the Department above, have identical
entries for “instrumentality.”

From the American Heritage Dictionary entry for
“instrumentality,” the Hospital omits “3. A subsidiary branch, as of
a government, by means of which functions or policies are carried
out.” American Heritage Dictionary 908 (4th ed. 2000) (attached
as Appendix 4) (quoted by the Hospital at App. Br. at 11).

From the end of the Black’s Law Dictionary entry for
“instrumentality,” the Hospital omits, “. . ., such as a branch of a
governing body.” Black’s Law Dictionary 814 (8th ed. 2004)
(attached as Appendix 5) (quoted by the Hospital at App. Br. at
11).

As these dictionary definitions and the cases cited above show, an

instrumentality of a government is not anything that merely assists in

achieving a government purpose, but must be more closely associated with

the government itself so as to be considered a part of it.

These dictionary and case law definitions are also consistent with

the statutory deduction as a whole. The deduction applies to “amounts

received from the United States or any instrumentality thereof or from the

state of Washington or any municipal corporation or political subdivision

thereof. .. .” RCW 82.04.4297 (2000). The parallel language involving
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payments from the State and its political subdivisions shows that the
deduction was designed to apply to monies received from governments
and governmental agencies. Otherwise, the deduction would improbably
allow deductibles and co-payments for a federal insurance program to
qualify, but not deductibles and co-payments for a state insurance
program.

In the present case, patients and patients’ private insurers are not
carrying out government functions when making payments to the hospital.
As the Board recognized, they are simply paying a bill to satisfy the
patients’ financial obligations to the hospital. BTA Doc. 48. The record
before the Board includes deposition testimony and answers to
interrogatories in which the Hospital admits that the patient co-payments
and deductibles are the responsibility of patients and the vast majority of
these payments come from patients or patients’ private, supplemental
insurance companies. BTA Doc. 308, 324-25, .340, 348-49, 351. There is
no indication that patients or patients’ insurers were carrying out
government functions or even acting under the direction of the
government.

The Hospital makes much of the fact that insurance providers must
comply with Medicare regulations when offering for sale to patients

supplemental insurance to cover Medicare co-payments and deductibles.
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App. Br. at 12-14. The Hospital mistakenly asserts that these regulations
essentially make insurance companies agents of the Medicare program,
rather than simply being regulated by Medicare. The Hospital’s argument
would absurdly make any business operating in a highly regulated industry
an agent of the government.

Nor does the process by which the hospital can recover “bad debt”
transform patients and their insurers into instrumentalities of the United
States. Medicare does not simply agree to pay patient co-payments and
deductibles. Rather, the Hospital is required to engage in reasonable
collection efforts and only if those efforts fail does Medicare make any
payments. 42 C.F.R. 413.89. Medicare does not cover all of this “bad
debt,” but determines a set percentage that it will pay. 42 § C.F.R.
413.89(h) (limiting coverage of bad debt by varying percentages
depending on year); BTA Doc. 357-59. The overwhelming majority of
patient co-payments and deductibles are paid by patients or their private
insurers. BTA Doc. 308, 360-61. As the Board properly concluded, when
the private insurers make a payment, they do so not because of any
governmental requirement but because they have contracted with the
patient to make the payments. BTA Doc. 48.

Under these circumstances, it stretches reason to suggest that

Medicare is responsible for the patient co-payments and deductibles. The
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“bad debt” reimbursement by Medicare is simply a feature of the
Medicare program, not an admission that Medicare is responsible for all
patient co-payments and deductibles. This feature does not make patients
into instrumentalities of the federal government. Accordingly, payments
from patients and their insurers are not entitled to the deduction set forth at
RCW 82.04.4297.

2. The legislative history of the deduction and rules of
statutory construction show that the deduction applies
only to governmental payments.

Even if this Court were to determine that the language of the
deduction is ambiguous, the legislative history of the deduction reinforces
the conclusion that the deduction applies only to governmental payments.’
The deduction for amounts received “from the United States or any
instrumentality thereof” was originally enacted in 1979. Laws of 1979,
st Ex. Sess., ch. 196, § 5 (former RCW 82.04.430(16), now codified at
RCW 82.04.4297) (attached as Appendix 6). The final bill report for this
enactment describes the language added in former subsection (16) as

“[a]mounts received from the United States or any governmental unit.”

Final Bill Report, on Substitute H. B. 302 (attached as Appendix 7).

5 Although the Hospital claims to rely on “legislative history” of the deduction,
it does not cite or discuss any legislative history of the actual deduction in effect during
the tax period, but discusses only later amendments of the deduction. App. Br. at 15-16.
As shown below, to the extent that later amendments to the statute show anything about
the meaning of the deduction during the tax period, those amendments show exactly the
opposite of what the Hospital argues.
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Giving further indication of what the Legislature meant in using the term
“instrumentality,” the law at that time exempted from B&O tax
compensation for services rendered to patients by hospitals operated “by
the United States or any of its instrumentalities.” See Laws of 1979, 1st
Ex. Sess., ch. 196, § 5 (former RCW 82.04.430(8)).° The Hospital’s
expansive interpretation of “instrumentality” would make any hospital that
accepted Medicare patients into “instrumentalities” of the United States,
contrary to the obvious meaning of this other, former exemption.

Furthermore, courts construe ambiguous tax deductions strictly,
but fairly, against a taxpayer. Group Health Coop. v. State Tax Comm'n,
72 Wn.2d 422, 429, 433 P.2d 201 (1967). Thus, even if the Court
ultimately concludes that the language of the statute is ambiguous, the
court should strictly construe the deduction against the taxpayer.

The plain meaning of the deduction, the parallel language in the
deduction limited to state and local government payments, case law
addressing what is an “instrumentality” of the United States, dictionary
definitions, rules of statutory construction, and legislative history all show

that payments from patients and private insurance companies are not

® Former RCW 82.04.430(8) was recodified as former RCW 82.04.4288 in
1980. Laws of 1980, ch. 37, § 9. Former RCW 82.04.4288 was repealed in 1993. Laws
of 1993, ch. 492, § 306.
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included within the deduction in RCW 82.04.4297. As shown below,
subsequent amendments to the statute further reinforce this conclusion.

3. Legislative amendments after the tax period
demonstrate the taxability of Medicare deductibles and
co-payments.

The Hospital argues that subsequent legislation demonstrates that
Medicare deductibles and co-payments received from patients or their
insurance companies are entitled to the tax deduction in RCW 82.04.4297.
App. Br. at 15-17. To the contrary, amendments to the deduction after the
tax period at issue show that later Legislatures viewed the deduction
exactly as the Department does here.

During the tax period, RCW 82.04.4297 provided:

In computing tax there may be deducted from the measure of tax
amounts received from the United States or any instrumentality
thereof or from the state of Washington or any municipal
corporation or political subdivision thereof as compensation for, or
to support, health or social welfare services rendered by a health or
social welfare organization or by a municipal corporation or
political subdivision, except deductions are not allowed under this
section for amounts that are received under an employee benefit
plan.

The statute was amended effective July 13, 2001, adding the following
language:

For purposes of this section, “amounts received from” includes
amounts received by a health or social welfare organization that is
a nonprofit hospital or public hospital from a managed care
organization or other entity that is under contract to manage health
care benefits for the federal medicare program authorized under
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Title XVIII of the federal social security act; for a medical
assistance, children’s health, or other program authorized under
chapter 74.09 RCW; or for the state of Washington basic health
plan authorized under chapter 70.47 RCW, to the extent that these
amounts are received as compensation for health care services
within the scope of benefits covered by the pertinent government
health care program.
Laws 0of 2001, 2d Sp. Sess., ch. 23, §2 (Substitute House Bill 1624)
(attached as Appendix 8). The stated purpose of this amendment was to
preserve and enhance the government’s purchasing power of health care
services in light of changes in the way that Medicare and other
government programs provided health care benefits. Laws of 2001, 2d Sp.
Sess., ch. 23, § 1. These government programs had changed from simply
paying hospitals for services to encouraging beneficiaries to participate in
government-funded managed care programs, operated by intermediaries
(such as Group Health) between government entities and hospitals. 1d.
The Legislature concluded that even though these intermediaries were
acting on behalf of the government, and paying for services with money
they received from the government, the payments to hospitals from the
intermediaries would not be entitled to the existing deduction because the
payments were not received directly from the government. /d.; Final Bill
Report on Substitute House Bill 1624 (describing the statute before

amendment as allowing deduction “only for payments made directly by

federal, state, or local governments.”) (attached as Appendix 9). In order
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to maintain the government’s purchasing power with respect to health care
services in light of these changes, the Legislature amended RCW
82.04.4297 to include in the deduction payments from managed-care
organizations under contract with a governmental entity. Laws of 2001,
2d Sp. Sess., ch. 23, § 2.

If the deduction as it existed during the tax period applied to all
payments associated with the Medicare program, as the hospital argues,
this amendment would have been wholly unnecessary. Similarly, if the
deduction as it existed during the tax period applied to payments made on
behalf of the Medicare program, the amendment would have been wholly
unnecessary. In contradiction to the Hospital’s argument, the Legislature
felt it necessary to specifically include managed-care organizations within
the deduction, even though these managed-care organizations were
obviously operating on behalf of the Medicare program.

The deduction for governmental health care payments was
amended again in the following legislative session. And again, the
amendment is inconsistent with the Hospital’s theory. The new
amendment deleted the language that had been added to RCW 82.04.4297
in 2001 and created a new section:

A public hospital that is owned by a municipal corporation or

political subdivision, or a nonprofit hospital that qualifies as a
health and social welfare organization as defined in RCW
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82.04.431, may deduct from the measure of tax amounts received
as compensation for health care services covered under the federal
medicare program authorized under Title XVIII of the federal
social security act; medical assistance, children’s health, or other
program under chapter 74.09 RCW; or for the state of Washington
basic health plan under chapter 70.47 RCW. The deduction
authorized by this section does not apply to amounts received from
patient co-payments or patient deductibles.

Laws of 2002, ch. 314, §2 (House Bill 2732) ) (codified at RCW
82.04.4311 (2002)) (attached as Appendix 10). Unlike the deduction in
RCW 82.04.4297, this deduction does not require that the money be
received “from the United States or any instrumentality thereof.” Rather,
the language more broadly applies to amounts received as compensation
for “health care services covered under the federal medicare program . . .
.” RCW 82.04.4311 (2002). This broader language, unlike that in RCW
82.04.4297, arguably might have included Medicare deductibles and co-
payments received from patients and insurance companies. Consistent
with the language in RCW 82.04.4297 and the statute’s purpose
(increasing governmental purchasing power), the Legislature thus

specifically excluded from the new deduction patient deductibles and co-

payments.” RCW 82.04.4311 (“The deduction authorized by this section

7 Accordingly, the Hospital may not take advantage of this deduction even
though it is retroactive to 1998. Laws of 2002, ch. 314, § 4. The revenue at issue in this
case is limited to payments for patient co-payments and deductibles. Some of those
payments were made by patients and some were made by a patient’s private insurance
carrier. In either event, the payment was for the patient’s co-payment or deductible.
BTA Doc. 668 (Notice of Appeal identifying revenue as Medicare co-payments and
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does not apply to amounts received from patient co-payments or patient
deductibles.”) By adding the language specifically excluding patient co-
payments and deductibles, there is no indication in the 2002 act or its
legislative history that the Legislature was removing a previously
available deduction. Rather, patient co-payments and deductibles have
never been included in RCW 82.04.4297, and the broader statutory
language in RCW 82.04.4311 required that the Legislature make the
exclusion explicit in RCW 82.04.4311. The legislative history of this
amendment, just like the legislative history of the 2001 amendment, shows
that the deduction in RCW 82.04.4297 as it existed during the tax period
applied only to payments “made directly by federal, state, or local
governments.” Final Bill Report on House Bill 2732, (attached as
Appendix 11).

4. The Hospital’s interpretation leads to absurd results.

In construing statutes, a court seeks to harmonize the statutory

scheme and give effect to all statutory language.® Dep’t of Ecology v.

deductibles); BTA Doc. 320-23 (deposition testimony regarding billing of co-payments
and deductibles); BTA Doc. 308 (answer to interrogatory No. 7, “Island Hospital receives
Medicare deductibles and co-payments either from the beneficiary (patient) or
supplemental insurance.”)

¥ The Hospital argues that the Washington Supreme Court in Homestreet, Inc. v.
Dep't of Revenue, 166 Wn.2d 444, 452, 210 P.3d 297 (2009), discarded the longstanding
principle that courts construe a statute in the context of related statutes and the statutory
scheme as a whole. App. Br. at 10. While the Court in Homestreet apparently concluded
that the overall statutory scheme did not preclude its interpretation of the statute at issue
there, it did not reject the rule of statutory construction. Decisions subsequent to

25



Campbell & Gwinn, L.L.C., 146 Wn.2d 1, 11, 43 P.3d 4 (2002); Kilian v.
Atkinson, 147 Wn.2d 16, 21, 50 P.3d 638 (2002). A court avoids unlikely,
absurd, or strained consequences when interpreting statutory language.
Tingey v. Haisch, 159 Wn.2d 652, 664, 152 P.3d 1020 (2007). The
Hospital’s interpretation would make the statutory scheme incongruous
and lead to absurd results.

Under the Hospital’s interpretation, RCW 82.04.4297 allows a
deduction for Medicare co-payments and deductibles paid by patients.
Yet after the statutory amendments discussed above, RCW 82.04.4311
speciﬁcalIy states that its deduction for monies received for services
covered by the Medicare proéram does not apply to patient co-payments
or deductibles. The Hospital’s interpretation thus results in two different
statutory deductions, each applicable by its terms to payments received
under the Medicare program, but only one of which allows a deduction for
patient co-payments and deductibles. This result is not only incongruous
but contrary to the express intent of the Legislature in enacting RCW
82.04.4311. See Laws of 2002, ch. 314, §1 (“the tax status of these

amounts should not depend on whether the amounts are received directly

Homestreet continue to apply this bedrock principle of statutory construction. £.g., City
of Seattle v. Winebrenner, 167 Wn.2d 451, 456, 219 P.3d 686 (2009); Post v. City of
Tacoma, 167 Wn.2d 300, 310,217 P.3d 1179 (2009).
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from the qualifying program or through a managed health care
organization under contract to manage benefits for a qualifying program.”)
The Hospital’s expansive reading of “instrumentality” to include any
means to an end would also seem to make virtually every individual in this
state who pays contributions to the Medicare system through a payroll
deduction or otherwise into a federal instrumentality. The Department
respectfully requests that this Court not endorse such an absurd resuit.

D. Revenue Received By The Hospital For Emergency Room
Services Is Taxable.

The hospital is not entitled to exclude income it received for
emergency room services performed by physicians because the revenue is
part of its taxable gross income and it cannot satisfy the requirements of
WAC 458-20-111 (*Rule 1117°) regarding “pass-through” payments.

1. Washington’s B&O tax is a gross receipts tax that is

designed to be a pyramiding tax.

As noted above, Washington’s B&O tax applies to all business
activity in the state and applies to gross, rather than net, income.
Accordingly, a taxpayer may not deduct its costs, including labor costs,
from the income subje;:t to the tax. RCW 82.04.080. This type of tax is
known as a “pyramiding” tax because it taxes all transactions, including

intermediate business-to-business transactions, and not just the final value
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of a product or profit to a business. See, e.g., Andrew Chamberlain and
Patrick Fleenor, Special Report, Tax Pyramiding: The Economic
Consequences of Gross Receipts Taxes, Tax Foundation No. 147, at 1, 6
(Dec. 2006), (available at http://www.taxfoundation.org/files/sr147.pdf).’
Gross receipts taxes such as the Washington B&O tax have been criticized
for this feature, but it is the tax system adopted by the Legislature over 70
years ago. Id. at 2, 4.

In applying a gross receipts tax it may be difficult under somé
circumstances to identify exactly what should be considered the “gross
income” of a business that is subject to tax. One such instance, presented
in this case, is when the taxpayer bills a client for services personally
performed by a third party. E.g., Pilcher v. Dep’t of Revenue, 112 Wn.
App. 428, 49 P.3d 947 (2002), review denied, 149 Wn.2d 1004 (2003)
(attached as Appendix 12). Given the pyramiding nature of the B&O tax,
generally if the taxpayer bills a client and receives money for these
services, the money should be included as gross income regardless of the
fact that the taxpayer may have to pay the third party for the services,
because this is a cost to the taxpayer that cannot be deducted. However,

there may be circumstances where the client is not remitting money to the

? The Department does not agree with all of the opinions expressed in the article,
but cites it as an explanation of a gross receipts tax and an example of criticism that the
tax has received.
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taxpayer as payment to the taxpayer, but is merely asking that the taxpayer
“pass on” the money to the person to whom the client owes money.

Washington courts have addressed this circumstance on numerous
occasions. See City of Tacoma v. William Rogers Co., 148 Wn.2d 169,
175, 60 P.3d 79 (2003); Rho Co., Inc. v. Dep’t of Revenue, 113 Wn.2d
561, 782 P.2d 986 (1989); Walthew, Warner, Keefe, Arron, Costello &
Thompson v. Dep’t of Revenue, 103 Wn.2d 183, 691 P.2d 559 (1984);
Christensen, O ’Connor, Garrison & Havelka v. Dep’t of Revenue, 97
Wn.2d 764, 768-69, 649 P.2d 839 (1982); Washington Imaging Services,
Inc. v. Dep’t of Revenue, No. 38247-4-11, 2009 WL 4815583 (Wa. Ct.
App. Div. 2 Dec. 15, 2009); Pilcher, 112 Wn. App. at 430-31; Medical
Consultants Northwest, Inc. v. State, 89 Wn. App. 39, 947 P.2d 784
(1997). The Department over 70 years ago also promulgated a rule
applicable to this circumstance, now set forth at WAC 458-20-111 (“Rule
111”) (attached as Appendix 13).1°

Both the Department’s Rule 111 and every case cited above
consider as a deciding factor, along with other deciding factors, whether

the taxpayer had liability to the third party beyond merely “passing on” as

' Actually, the Department’s predecessor, the Washington State Tax
Commission, created this exclusion, in a rule that has been in place since 1936. See
Washington State Tax Commission, Rules & Regulations relating to Revenue Act of 1935
at 49 (1936) (then Rule 112).
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an agent the money received.'' If the taxpayer has liability beyond that of
an agent, the money is considered gross income. E.g., William Rogers,
148 Wn.2d at 178 (“If a taxpayer assumes any liability beyond that of an
agent, the payments it receives are not ‘pass through’ payments, even if
the taxpayer uses the payments to pay costs related to the services it
provided to its client.” (citing Walthew, 103 Wn.3d at 189)). In the
present case, because the Hospital was liable to pay the emergency room
physicians whether or not it was paid, it had more than agent liability.
Accordingly, this dispositive fact means that the money is considered
gross income to the Hospital and the Hospital cannot satisfy Rule 111.

2. Monies received for emergency room services are part
of the Hospital’s gross income.

The Department agrees with the Hospital that RCW 82.04.080, the
statutory definition of gross income, is applicable to this case.'? “Gross

income of the business” is defined by statute as:

" William Rogers, 148 Wn.2d at 178; Rho, 113 Wn.2d at 569-70; Walthew, 103
Wn.2d at 188-89; Christensen, 97 Wn.2d at 769-70; Washington Imaging, 2009 WL
4815583 at *5; Pilcher, 112 Wn. App. at 437, 441; Medical Consultants, 89 Wn. App. at
48. Other jurisdictions with gross receipts taxes similarly consider whether the taxpayer
has liability to pay the third party in determining whether money received is gross
income. E.g., Brim Healthcare, Inc. v. Taxation and Revenue Dep’t, 119 N.M. 818, 896
P.2d 498, 500 (1995).

'2 Rule 111 is also applicable to this case because it is an explanation of situations
in which a business may receive money that nevertheless will not be considered gross
income for taxation purposes. See City of Tacoma v. William Rogers Co., 148 Wn.2d 169,
175 n.4, 60 P.3d 79 (2003) (determining whether amounts actually received by taxpayer—as
in this case—were gross income by applying Tacoma’s version of Rule 111); Rho Co., Inc.
v. Dep’t of Revenue, 113 Wn.2d 561, 782 P.2d 986 (1989) (remanding to determine if
taxpayer was acting as agent for customers when paying temporary employees). Moreover,
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[TThe value proceeding or accruing by reason of the

transaction of the business engaged in and includes gross

proceeds of sales, compensation for the rendition of services,

gains realized from trading in stocks, bonds, or other

evidences of indebtedness, interest, discount, rents, royalties,

fees, commissions, dividends, and other emoluments

however designated, all without any deduction on account of

the cost of tangible property sold, the cost of materials used,

labor costs, interest, discount, delivery costs, taxes, or any

other expense whatsoever paid or accrued and without any

deduction on account of losses.
RCW 82.04.080 (attached as Appendix 14).

In this case, payments to the Hospital from patients receiving care
at the Hospital’s emergency room were “value proceeding or accruing by
reason of the transaction of the business engaged in.” It is undisputed that
the Hospital received money as compensation for emergency room
services performed by physicians when patients or insurance companies
paid the bill sent by the Hospital. The Hospital’s contract with NEP also
described the physicians as delivering Hospital services. BTA Doc. 406.
Nevertheless, the Hospital argues that the payments must have been
“owned” by the physicians because the physicians performed the service
and the money is thus not attributable to the Hospital. The Hospital

ignores that money received by a taxpayer for services is taxable gross

income even if the services were physically performed by another entity,

numerous Washington courts have applied Rule 111 to determine whether money received
by a business is taxable in situations similar to that presented here. /d.; Pilcher v. Dep’t of
Revenue, 112 Wn. App. 428,49 P.3d 947 (2002), review denied, 149 Wn.2d 1004 (2003).
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such as an independent contractor. Pilcher, 112 Wn. App. at 436, 440-41;
cf. Impecoven v. Dep’t of Revenue, 120 Wn.2d 357, 841 P.2d 752 (1992)
(reasoning that entire commission paid ;[0 insurance agent is gross income
despite 60% of commission paid to independent contractor, sub-agent);
City of Seattle v. Paschen Contractors, Inc., 111 Wn.2d 54, 65, 758 P.2d
975 (1988) (payments for sub-contractor work part of taxable gross
income of general contractor).

In Pilcher, the court rejected the same argument that the Hospital
makes here. Pilcher, 112 Wn. App. at 436-37 (rejecting argument that
physicians hired by Pilcher as independent contractors provided the
services for which Pilcher was paid and that the money therefore did not
belong to him and was not “received or accrued” by him). Thus, the fact
that the services were performed by another entity does not answer the
question of whether the revenue is taxable gross income to the Hospital."
S'ee also William Rogers, 148 Wn.2d at 172-173, 181 (holding that money
paid by clients to taxpayer to pay temporary workers who performed
services for clients was gross income to the taxpayer becausé taxpayer had

employer liability to temporary workers).

'3 The fact that the taxpayer did not personally perform the services for which
payment is made is a necessary but not sufficient condition for “pass through” treatment.
E g, WAC 458-20-111; Pilcher, 112 Wn. App. at 436. Therefore, this factor can be
relevant in some cases addressing “pass through” treatment.
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Of far more significance to courts that have examined similar
issues is whether the taxpayer merely “passed on” the fees as an agent or
whether the taxpayer had more than agent liability to the third-party
contractor.'* E.g., Pilcher, 112 Wn. App. at 437, 441. See also William
Rogers, 148 Wn.2d at 178. No Washington case has ever held that money
is excluded from taxable gross income where the taxpayer had more than
agent liability to the physical provider of services. This result makes
sense because if a taxpayer has more than agent liability to the provider of
services, then the taxpayer, not the person paying the taxpayer, is hiring
the provider.

In this case, it cannot reasonably be disputed that the Hospital has
more than agent liability. Pursuant to a contract with NEP, the Hospital paid
NEP a percentage of gross billings — not receipts — for the prior month.

Thus, the Hospital was not passing through payments it received from

patients and insurance companies but paying NEP pursuant to its contract — a

1 See also WAC 458-20-168(2)(g):

When a hospital contracts with an independent contractor (service provider) to
provide medical services such as managing and staffing the hospital’s
emergency department, the hospital may not deduct the amount paid to the
service provider from its gross income. If, however, the patients are alone liable
for paying the service provider, and the hospital has no personal liability, either
primarily or secondarily, for paying the service provider, other than as agent for
the patients, then the hospital may deduct from its gross income amounts paid to
the service provider.

This portion of the rule was added in 2008 and so was not in effect during the tax period.

Nevertheless, as an interpretive rule, it is an application of the statute, rules, and appellate
case law,
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contract that required NEP to provide services for the hospital in return for
the payment of gross billings. If the Hospital failed to collect any péyment
for the services provided, the Hospital would still be obligated to pay NEP a
percentage of gross billings. BTA Doc. 337, 366-67, 411. The Hospital
never made any attempt to reconcile the payments to NEP with past
collections. BTA Doc. 365. Accordingly, the Pilcher and William Rogers
holdings dictate the result here: the revenue is not a “pass through” and is
therefore taxable gross income to the Hospital.

The fact that the Hospital has more than agent liability to NEP also
distinguishes this case from Medical Consultants."> In Medical Consultants,
a key premise for the court’s conclusion that the revenue at issue was not
taxable was the court’s conclusion that the taxpayer had no more than agent
liability to the physicians performing the services. 89 Wn. App. at 48. The
Medical Consultants court‘looked to Rule 111 to determine whether the
revenue was taxable, as numerous prior court decisions also had done. 7d.
Since Rule 111 requires that a taxpayer have no more than agent liability to
the third party contractor in order to qualify for “pass through” treatment, it
is clear that the outcome in Medical Consultants would have been different if

the taxpayer there had more than agent liability, as is the case here.

' While the Hospital sets out in table format various facts that it alleges makes
Medical Consultants similar, it ignores the most significant conclusion in that court’s
analysis — that the taxpayer in that case had no more than agent liability to the physicians.
Medical Consultants, 89 Wn. App. at 45, 48.
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Accordingly, Medical Consultants provides no support for the Hospital’s
argument in this case.'®

The Walthew opinion similarly provides no support for the
Hospital’s argument. The Court in Walthew did not suggest that a taxpayer
may always exclude money it receives for services rendered by a third
party, as the Hospital argues. Rather, in Walthew, the Court’s holding in
favor of the law firm turned on the fact that the clients, and not the law
firm, were liable for paying the third parties. Walthew, 103 Wn.2d at 186-
90. As a factual matter, the clients assumed the obligation when they
signed contracts with the law firm confirming they would pay those third-
party costs. Id. at 185. And as a legal matter, the rules of professional
responsibility applicable to lawyers required clients to retain ultimate
liability for those expenses. Id. at 185, 188-89. Thus, when the law firm

received funds from clients as an advance or reimbursement of those

expenses, the law firm was acting “solely as agent for the client.” Id. at

' The fact that the Hospital is obligated by contract to pay the emergency room
physicians whether or not it receives payment also distinguishes this case from the
recently published opinion, Washington Imaging Services, Inc. v. Dep 't of Revenue, No.
38247-4-11, 2009 WL 4815583 * 1 (Wa. Ct. App. Div. 2 Dec. 15, 2009). For reasons
expressed in briefing in the Washington Imaging case and an anticipated petition for
review, the Department disagrees with the Court’s conclusion in Washington Imaging
that the taxpayer there had no more than agent liability to the third-party contractor. The
Court need not consider those reasons in this case, however, because in this case it is
clear that the Hospital must pay the emergency room physicians even if it has not been
paid.
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188. In contrast, in the present case the Hospital itself was liable to the
physicians for payment.

The Hospital also argues that it was merely a collection agent for
the emergency room physicians, and therefore the money it collected was
not its gross revenue. But the Hospital was not a collecting agent for the
emergency room physicians. Instead, the Hospital entered into a contract
with NEP under which NEP was to perform physician services at the
Hospital’s emergency room. BTA Doc. 406. As noted in that agreement,
the hospital hired NEP to ‘;develop and deliver the [Emergency]
Department’s services.” Id. See also BTA Doc. 407-08 (12.1) (“[NEP]
shall provide such professional services as are necessary for the provision of
emergency services at Hospital.”) In addition to performing services for
which the hospital billed patients, NEP had additional duties relating to
hospital administratipn. BTA Doc. 406. Unlike a collection agency, the
Hospital was receiving the payments for services it provided to the
community. BTA Doc. 328-330, 406. Moreover, as noted above, the
Hospital was obligated to pay NEP regardless of whether it had been able to
“collect” the fees for emergency room services. Accordingly, the Hospital
was not a collection agent for NEP. The fact that the contract claimed to

appoint the Hospital as a collection agent is not dispositive. Rho, 113 Wn.2d
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at 570 (“Determination of an agency relationship is not controlled by the
manner in which the parties contractually describe their relationship.”)

The Hospital also incorrectly states that invoices sent to patients
“identified ER physicians as the party billing for emergency-room services.”
App. Br. at 7. To the contrary, undisputed facts in the record show that the
Hospital made no effort, either in billing documents or otherwise, to inform
patients that it was acting as a billing agent for NEP or its physicians. BTA
Doc. 332-34, 423 (answer to request for production no. 12). Bills sent to
insurance companies for emergency room physician services may have
indicated the name of the physician, but payment was made not to the
physician, but to the Hospital. The insurance company making the payment
had no input or knowledge of how much (if any) of its payment to the
Hospital was paid to the named physician and how much to the Hospital.
BTA Doc. 335-36, 369.

Moreover, the Hospital was not merely collecting a revenue stream
that belonged to NEP and passing it through to NEP, as the Hospital argues.
Instead, the Hospital paid NEP a percentage of the amount billed for the
prior month pursuant to its contract with NEP. BTA Doc. 411. All of the
money that the Hospital collected from patients and insurance companies

belonged to the Hospital and the Hospital had no obligation to pass it on.
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3. The hospital cannot meet the requirements of Rule 111.

As noted above, Rule 111 does not create an exemption but is an
application of the definition of “gross income of the business” to a common
and recurring situation in which a taxpayer bills for services it has not itself
physically perfonned.” Courts have often applied Rule 111 to determine
whether money received by a taxpayer for services performed by another
should be included in the taxpayer’s gross income. E.g., Medical
Consultants Northwest, Inc. v. Dep’t of Revenue, 89 Wn. App. 39, 47-48,
947 P.2d 784 (1997); Walthew, 103 Wn.2d at 187-88. Tellingly, every one
of the cases the Hospital cites in its discussion of the revenue associated with
emergency room physicians applied Rule 111 to determine whether the
money at issue was taxable gross income. Medical Consultants, 89 Wn.
App. at 47-48; Walthew, 103 Wn.2d at 187-88. Because Rule 111 explains
and applies B&O taxing statutes, there is considerable overlap between an
analysis based on the statutory definition of “gross income of the business”
and one based on Rule 111. Rule 111 allows a taxpayer to exclude from

. . 1
gross income advances'’ or reimbursements'® that merely “pass through” a

business when the taxpayer acts as an agent. An exclusion is allowed

"7 An “advance” occurs when the taxpayer receives money from the client to pay
a future debt of the client. WAC 458-20-111.

' A “reimbursement” occurs when the taxpayer pays the client’s debt and then
receives reimbursement from the client. WAC 458-20-111.
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because “pass-through” income is not attributed to the business activities of
the agent. WAC 458-20-111; William Rogers, 148 Wn.2d at 175.

Washington courts have paraphrased the requirements of Rule 111 as
a three-part test: (1) the payments are customary reimbursements for
advances made by the taxpayer to procure a service for the client; (2) the
payments involve services that the taxpayer did not or could not render; and
(3) the taxpayer is not liable for paying, except as the agent of the client.
Christensen, O’Connor, Garrison & Havelka v. Dep’t of Revenue, 97
Wn.2d 764, 768-69, 649 P.2d 839 (1982).

It is not surprising that the Hospital does not argue that Rule 111
allows the Hospital to exclude its revenue from emergency room physician
services, since it is indisputable that the Hospital cannot meet the third prong
of the Christensen test.'"” The Hospital admitted in answers to interrogatories
that it did not act as an agent of its patients receiving care from emergency
room physicians. BTA Doc. 192. Moreover, its contract with NEP

established more than agent liability to NEP. As discussed above, the

' The Department believes that the Hospital cannot meet any prongs of the
Christensen test but focuses on the third prong because it is dispositive in this case and is the
part of the test that recent court opinions focus on. The Hospital cannot meet the first part
of the test because the payments by patients were not advances or reimbursements but
were payments to the Hospital for Hospital services received. See Pilcher, 112 Wn. App.
at 439. The Hospital cannot meet the second part of the test because, as the Pilcher court
noted, a taxpayer can provide services through an independent contractor, as the Hospital
did here. Id. at 440. The agreement between the Hospital and NEP specifically stated
that NEP was hired to develop and deliver Hospital services. BTA Doc. 406. Moreover,
the Hospital held itself out to the community as providing emergency medical services,
which a reasonable person would assume includes physician services. BTA Doc. 328-30.
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Hospital was obligated to pay NEP regardless of whether it received
payment from patients. If the Hospital had only agent liability, it could not
be liable for more than what the patients (as the principals) actually paid.
See Pilcher, 112 Wn. App. at 437, 441; William Rogers, 148 Wn.2d at
178. Accordingly, the Hospital’s contractual obligation to pay NEP,
regardless of what patients and their insurers actually paid to the Hospital,
establishes more than agent liability.

4. Prior Board of Tax Appeals decisions support the
Department.

In addition to the Board decision appealed in this case, the Board has
- held in other recent cases with nearly identical facts that money collected by
hospitals for emergency room physician services is taxable gross income of
the hospitals. See Northwest Hospital Medical Center v. Dep’t of Revenue,
No. 01-144; Sacred Heart Medical Center v. Dep’t of Revenue, No. 01-147;
Dominican Health Services dba Holy Family Hospital v. Dep 't of Revenue,
No. 01-149 (final decision entered November 30, 2005).2° Board decisions
can be persuasive authority to this Court. Seattle FilmWorks, Inc. v. Dep'’t
of Revenue, 106 Wn. App. 448, 459, 24 P.3d 460 (2001). In each of these
cases, the Board held that the hospitals had more than mere agent liability

to the emergency room physicians because the hospitals paid the

20 All three cases were addressed in a single order. The order can be found at
BTA Doc. 482-96.
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physicians a percentage of gross billings rather than the amount the
hospital actually collected. BTA Doc. 493. The Department respectfully
requests that this Court follow the correct reasoning of the Board in this
case.

E. The Hospital Is Not Entitled to Attorney Fees.

If the Court affirms the Board of Tax Appeals, it need not reach the
issue of the Hospital’s request for costs and reasonable attorney fees.
Nevertheless, the Department addresses the Hospital’s request for costs
and reasonable attorney fees on appeal.

The Hospital fails to comply with RAP 18.1 by failing to cite any
applicable authority supporting its request for attorney fees. Instead, the
Hospital cites only RAP 18.1 itself as support for its fee request. App. Br.
at 24. A party seeking reasonable attorney fees must support its request by
citing to authority and providing argument to the court. Just Dirt, Inc. v.
Knight Excavating Inc., 138 Wn. App. 409, 420, 157 P.3d 431 (2007)
(“Argument and citation to authority are required . . . to advise us of the
appropriate grounds for an award of attorney fees as costs.”) (quoting
Wilson Court Ltd. P’ship v. Tony Maroni’s, Inc., 134 Wn.2d 692, 710, n.4,
952 P.2d 590 (1998)). Because it failed to cite to any applicable law
creating a right to recover attorney fees, the Hospital’s request for attorney

fees should be denied. See also Whidbey Gen. Hosp. v. Dep’t of Revenue,
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143 Wn. App. 620, 637, 180 P.3d 796 (2008) (Hospital’s request for
attorney fees denied because it failed to cite applicable law and devote a
section of its brief to th¢ request for attorney fees).

Under Washington law, “a court has no power to award attorney
fees in the absence of contract, statute, or recognized ground of equity
providing for attorney fees.” Union Elevator & Warehouse Co., Inc. v.
Dep’t of Transp., 152 Wn. App. 199, 208, 215 P.3d 257 (2009) (citing
Wagner v. Foote, 128 Wn.2d 408, 416, 908 P.2d 884 (1996)). Even
though the Hospital fails to cite to any applicable authority authorizing an
award of attorneys fees in its opening brief, as required by RAP 18.1, it
might attempt to rely on the Equal Access to Justice Act (“EAJA”) in its
reply brief.*! That statute provides, “[A] court shall award a qualified
party that prevails in a judicial review of an agency action fees and other
expenses, including reasonable attorneys’ fees, unless the court finds that
the agency action was substantially justified.” RCW 4.84.350. The
requirement of “judicial review of an agency action” would be met in this
case.

However, the Hospital must also demonstrate that it is a “qualified

party that prevails.” Even if the Hospital were to prevail in this matter, it

2! The Hospital cited the EAJA, RCW 4.84.350, in its Petition for Judicial
Review before the superior court. CP 8. However, nowhere in its briefing before the
superior court did it devote a section of its brief to a request for attorney fees. See CP 38-
54; 128-37.
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would also need to establish that it is a “qualified party” as defined under
RCW 4.84.340(5). Even if it could satisfy that requirement, the Hospital
still should not be entitled to a fee award because the Board’s action was
at least “substantially justified” under RCW 4.84.350(1). Here, the
Department must demonstrate that the Board’s position is reasonable in
law and fact. Union Elevator & Warehouse Co., Inc. v. Dep’t of Trans.,
144 Wn. App. 593, 608, 183 P.3d 1097 (2008). The Board’s decision
denying the Hospital the deduction for Medicare co-payments and
deductibles was reasonable in law and fact, in that three different Superior
Court Judges affirmed the Board on this issue. CP 107-08 (Order on
Petition for Jﬁdicial Review (May 29, 2009) (McPhee, J.)); St. Joseph
General Hospital v. Dep’t of Revenue, Thurston Cy. Super. Ct. No. 08-2-
02054-9, Order on Petition for Judicial Review (June 8, 2009) (Hicks, J.);
Skagit County Public Hospital Dist. No. 1 a’ba.Skagit Valley Medical
Center v. Dep’t of Revenue, Thurston Cy. Super. Ct. No. 08-2-02527-3;
Order on Petition for Judicial Review (July 10, 2009) (Murphy, J.).
Moreover, the Board’s decision that money received for emergency room
physician services is taxable gross income was substantially justitied
given the previous Board decisions cited above, none of which has been
reversed. The Board’s action was substantially justified and attorney fees

and costs should not be awarded to the Hospital under the EAJA.
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VL.  CONCLUSION

Hospital patients who pay their own bills are not instrumentalities
of the federal government. Nor are patients’ insurance companies that
make payments on behalf of the patients instrumentalities of the federal
government. Accordingly, the Hospital is not entitled to a deduction from
gross income that applies only to monies received “from the United States
or any instrumentality thereof.” Furthermore, money the hospital received
for emergency room services performed by physicians is taxable gross
income because the Hospital did not “pass on” the collected money to the
physicians but instead paid the physicians a contractually agreed upon
amount regardless of the amount actually collected.

The Department respectfully requests that this Court affirm the
decisions of the Superior Court and Board of Tax f;)peals.

RESPECTFULLY SUBMITTED this\i day of December,

20009.

PETER B. GONICK, WSBA #2561
Assistant Attorney General

DAVID M. HANKINS, WSBA #19194
Senior Counsel
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Business and Occupation Tax

Intent—1980 c 37: See note following RCW §2.04.4281.

82.04.4295 Deductions—Manufacturing activities
completed outside the United States. In computing tax
there may be deducted from the measure of tax by persons
subject to payment of the tax on manufacturers pursuant to
RCW 82.04.240, the value of articles to the extent of
manufacturing activities completed outside the United States,
if:

* (1) Any additional processing of such articles in this
state consists of minor final assembly only; and

(2) In the case of domestic manufacture of such articles,
can be and normally is done at the place of initial manufac-
ture; and

(3) The total cost of the minor final assembly does not
exceed two percent of the value of the articles; and

(4) The articles are sold and shipped outside the state. .

{1980 ¢ 37 § 15. Formerly RCW 82.04.430(14).)
Intent—1980 ¢ 37: See note following RCW 82.04.4281.

82,04.4296 Dedactions-—Retmbursement for accom-
modation expenditures by funeral homes, In computing
tax there may be deducted from the measure of tax that por-
tion of amounts received by any funeral home licensed to do
business in this state which is received as reimbursements
for expenditures (for goods supplied or services rendered by
a person not employed by or affiliated or associated with the
funeral home) and advanced by such funeral home as an
accommodation to the persons paying for a funeral, so long
as such cxpenditures and advances are billed to the persons
paying for the funeral at only the exact cost thereof and are
separately iternized in the billing statement delivered to such
persons. (1980 ¢ 37 § 16. Formerly RCW 82.04.430(15).]

Intent—1980 ¢ 37: See note following RCW 82.04.4281,

82.04.4297 Dedioctions—Compensation from public
entities for health or social welfare services—~Exception.
In computing tax there may be deducted from the measure
of tax amounts received from the United States or any in-
strumentality thereof or from the state of Washington or any
municipal corporation or political subdivision thereof as
compensation for, or ta support, health or social welfare
services rendered by a health or social welfare organization
or by a tnunicipal corporation or political subdivision, except
deductions are not allowed under this section for amounts
that are recetved under an employee benefit plan. [1988 ¢
67 § 1: 1980 ¢ 37 § 17. Formerly RCW 82.04.430(16).]

Intent—1980 ¢ 37: See notc following RCW 82 04.4281,

"Health or jocial welfare organization” defined for RCW 82.04.4297—

Conditions for exemption—"Health or social welfare services"
defined: RCW 82.04.431.

82.04.4298 Deductions—Repair, maintenance,
replacement, efc., of residential structures and commonly
held property—Eligible organizations. (1) In computing
tax there may be deducted from the measure of tax amounts
used solely fur repair, maintenance, replacement, manage-
ment, or improvement of the residential structures and
commonly held property, but excluding property where fees
or charges are made for use by the public who are not guests
accompanied by a member, which are derived by:

(2000 Ed.}

82.04.4294

(a) A cooperative housing association, corporation, or
partnership from a person who resides in a structure owned
by the cooperalive housing association, corporation, or
partnership;

(b) An association of owners of property as defined in
RCW 64.32.010, as now or hereafter amended, from a
person who is an apartment owner as defined in RCW
64.32.010; or

(c) An association of owners of residential property
from a person who is & member of the association. “Associ-
ation of owners of residential property” means any organiza-
tion of all the owners of residentiel property in a defined
area who all hold the same property in common within the
area.

(2) For the purposes of this section "commonly held
property” includes areas required for common access such as
reception areas, halls, stairways, parking, etc., and may
include recreation rooms, swimming pools and small parks
or recreation areas; but is not intended to include more
grounds than are normally required in a residential area, or
to include such extensive areas as tequired for golf courses,
campgrounds, hiking and riding areas, hnating areas, etc.

(3) To.yualify for the deductions under this section:

(a) The salary or compensation paid to officers, manag-
ers, or employees must be only for actual services rendered
and at levels comparable to the salary or compensation of
like positions within the county wherein the property is
Jocated;

(b) Dues, fees, or assessments in excess of amounts
needed for the purposes for which the deduction is allowed
must be rebated to the members of the association;

(c) Assets of the association or organization must be
distributable to all tnembers and must not inure to the benefit
of any single member or group of members. [1980 ¢ 37 §
18. Fommerly RCW 82.04.430(17).]

Intent—1980 ¢ 37 See note following RCW 82.04.4281.

82.04.431 “Health or soclal welfare organization"
defined for RCW 82.04.4297—Conditions for exemp-
tion—""Health or social welfare services" defined. (1) For
the purposes of RCW §2.04.4297, the term “health or social
welfare organization" means an organization, including any
communpity action council, which renders health or social
welfare services as defined in subsection (2) of this section,
which is & not-for-prolit corperation under chapter 24.03
RCW and which is ruanaged by a governing board of not
less than eight individuals none of whom is a paid employee
of the organization or which is a corporation sole wuder
chapter 24.12 RCW. Health or social welfare organization
does not include a corporation providing professional
services as authorized in chapter 18.100 RCW. 1n addition
a corporation in order td be exempt under RCW 82.04.4297
shall satisfy the following conditiens:

(a) Na part of its income may bc paid directly or
indirectly to its members, stockholders, officers, directors, or
trustees except in the form of services rendered by the
corporation in accordance with its purposes and bylaws;

(b) Salary or compensation paid to its officers and
executives must be only for actal services rendered, and at
levels comparable to the salary or compeasation of like
positions within the public service of the state;

[Title 82 RCW—page 37]
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Westlaw,

918 F.2d 84
(Cite as: 918 F.2d 84)

H
United States Court of Appeals,
Ninth Circuit,
UNITED STATES of America, Plaintiff-Appellee,
v.
CITY OF SPOKANRE, Defendant-Appellant,
Na. 90-35118.

Argued and Submitted Oct. 5, 1990.
Decided Oct. 31, 1990.
As Amended on Grant of Appellee's Mation For
Clarification Nov. 27, 1950.

United States brought action against city to pre-
clude its collection of tax on lawfully conducted
gambling aotivitics of local unit of Red Cross and
to recover back taxes. The United States District
Court for the Eastern District of Washington, Justin
L. Quackenbush, Chief Judge, 734 F.Supp. 919,
granted summary judgment in favor of United
States, and city appealed. The Court of Appeals,
Fernandez, Circuit Judge, held that: (1) Red Cross
was instrumentality of United States that was im-
mune from local taxation, and (2) city had to return
taxes collected.

Affirmed.

West Headnotes
" [1] Federal Courts 170B €776

170B Federal Courts
170BVIII Courts of Appeals
170BVIII(K) Scope, Standards, and Extent
170BVIL(K)1 In General

170Bk776 k. Tnal De Novo. Most
Cited Cases

Grant of surnmary judgment is reviewed de novo.

{2) Federal Courts 170B €776

170B Federal Courts
170BVIII Courts of Appcals

Page 1 of 7

Page 1

170BVIIK) Scope, Standards, and Extent
170BVIIEK)! In General

170Bk776 k. Trial De Novo. Most
Cited Cases

Federal Courts 170B €-°850.1

170B Federal Courts
170BV11I Courts of Appcals
170BVIIK) Scope, Standards, and Extent
) 170BVII(K)S Questions of Fact, Verdicts
and Findings
170Bk850 Clearly Erroncous Findings
of Court or Jury in General

170Bk850.1 k. In General, Most
Cited Cases

(Formerly 170Bk850)
On constitutional gquestions, Court of Appeals re-
views findings of fact for clear error, and mixed
questions of fact and law de novo.

[3] Federat Courts 170B €=°776

170B Federal Courts
170BVIII Courts of Appeals
170BVLI(K) Scope, Standards, and Extent
170BVII(K)! In General

170Bk776 k. Trial De Novo. Mast
Cited Casca

Questions of law are reviewed de novo.
{4] Taxation 371 €-22006

371 Taxation

3711 In General

371k2004 Power of State
371%2006 k. United States Entities, Prop-

erty, and Securities. Most Cited Cases

(Formerly 371k5)
No state can impose tex upon nstrumentality of
United States Government.

[5] Taxation 371 €<22006

371 Taxation

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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3711 In General
371k2004 Power of State
371k2006 k. United States Entities, Prop-

erty, and Securities. Most Cited Cases

(Formerly 371k6}
Red Cross was instrumentality of United States that
was immunc from state and local taxation on law-
fully conducted gambling activities despite city's
reference to fact that Red Cross was not considered
agency for purposes of Freedom of Information
Act. SUS.C.A. § 552.

{6] Courts 106 €=100(1)

106 Courts

10611 Establishment, Organization, and Proced-
ure

10611(H) Effect of Reversal or Overruling
106k 100 [n General
106k100(1) k. In General; Retroactive

or Prospective Operation. Most Cited Cases
Court of Appeals' decision striking down city's tax
on Red Cross' lawfully conducted gambling activit-
ies could be applied retroactively; decision did not
establish new principle of law but merely restated
fundamental principle that precluded taxation of
United Statcs governmental functions, and rctroact-
ive application would foster respect for such prin-
ciple and would not result in inequity even though
city might have already used some tax money.

[7] Taxation 371 €=23555

371 Taxation

371VIII Income Taxes

371 VIII(H) Payment
371k3555 k. Refunding Taxes Paid. Most

Cited Cases

(Formerly 371k1097)
City that improperly taxed Red Cross' lawfully con-
ducted gambling activities had to return taxes col-
lecied.
*85 Laurie Flinn Connelly and Michael A. Nelson,
Asst, City Attys., Spokane, Wash., for defendant-ap-
peliant,
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Gary R. Allen, David English Carmack, and Ken-
neth W. Rosenberg, Attys., Tax Div., U.S. Dept. of
Justicc, Washington, D.C., for plaintitt-appclice.

Appeal from the United States District Court for the
Eastern District of Washington.

Befure SKOPIL, O'SCANNLAIN and FERNAN-
DEZ, Circuit Judges.

FERNANDEZ, Circuit Judge:

The United States brought this action against the
City of Spokane (“the City”) and Spokane's Man-
ager of Finance, Peter Forling to preclude the col-
lection of a tax on the gambling proceeds of a local
unit of the American National Red Cross, and to re-
cover back taxes, together with interest. The district
court granted summary judgment in favor of the
United States ™' and the City appealed. We af- firm.

FN1. United States v. City of Spokane, 734
F.Supp. 919 (E.D.Wash.1989).

BACKGROUND

The Amecrican National Red Cross is a uniquc char-
itable institution. It was created by the United
States to perform such exceedingly important pub-
lic funclions as aiding “the sick and wounded of
Amed Forces in time of war,” and carrying on “a
system of national and international relief in time of
peace” to mitigate “the sufferings caused by pesti-
lence, famine, fire, floods, and other great national
calamities...” 36 US.C, § 3. Eight of its fifty gov-
ernors are appointed by the President of the United
States and one of those eight acts as the principal
officer of the corporation. 36 U.S.C. § 5(a). While
the organization must support itself from public
donations and other sources, the United States does
supply it with a permanent headquarters*86 build-
ing. 36 US.C. § 13. The financial reports of the or-
ganization arc audited by the Department of De-

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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fense. 36 U.S.C. § 6.

The Inland Northwest Chapter of the American Na-
tional Red Cross has been a chartered local organiz-
ation since 1914. As such it is a local unit of the
American National Red Cross. 36 US.C. § 4a. We
will hereafter refer to the American Mational Red
Cross as the “Red Cross” and the Chapter as the
“INC”. However, since the INC is a unit of the Red
Cross, what we say about the rights and dutics of
the Red Cross also applies to the INC.

The State of Washington authorizes bona fide char-
itable or non-profit organizations to conduct bingo,
pull-tab, and punchboard games. Wash.Rev.Code §
9.46.0311 (1988).™2 The Red Cross is an organiz-
ation that comes within that definition.
Wash.Rev.Code § 9.46.0209. At the same time, the
State of Washington authorizes cities to tax certain
of the proceeds of those gambling activities-
Wash.Rev.Code § 9.46.110-and since 1982 the City
has levied a gambling tax upon the INC. Spokane,
Wash.Ord. § 8.40.020 (1982).

FN2. The citations to the Washington Code
are to the current version of that law. Earli-
cr versions were to the same cffeot, as far
as the issues on this appeal are concerned.

For some time, the INC paid that tax without appar-
cnt protcst, but in Pcbruary of 1986 it did protcst
and requested a refund of all gambling taxes paid
since July 1, 1980. The request was denied. The
United States then brought this action to oblain the
refund, with interest, and to enjoin any further levies.

Cross motions for summary judgment were filed,
and the district court ultimately entered a judgment
which required the disgorgement of prior exactions
by the City, together with prejudgment interest
from the date of the demand for refund. The district
court further directed that the City cease further im-
position of the tax. This appeal followed.

JURISDICTION AND STANDARD OF REVIEW

Page 3 of 7

Page 3

The district court had jurisdiction pursuant to 28

U.S.C. § 1331, and we have jurisdiction pursuant to
28 U.S.C. § 1291.

[11[21{3] We review the prant of summary judg-
ment de novo. Kruso v. International Tel. & Tel,
8§72 F.2d 1416, 1421 (9th Cir.1989), cert. denied,
496 V.S, 937, 110 S.Ct. 3217, 110 LEd.2d 664
(1990). On constitutional questions, this court re-
views findings of fact for clear error, and mixed
questions of fact and law de novo. State of Nevada
Employees Assm Inc. v. Keating, 903 F.2d 1223,
1226 (9th Cir.1990); La Duke v. Nelson, 162 F.2d
1318, 1322 (1985), modified, 796 F2d 309 (9th
Cir.1986). Questions of law are reviewed de novo.
United States v. McConney, 728 F.2d 1195, 1201
(9th Cir.) (en banc), cert. derled, 46% U.S. 8§24, 105
S.Ct. 101, 83 L.Ed.2d 46 (1984).

DISCUSSION

Two major issues confromt us. First, is the Red
Cross an instrumentality of the United States which
is immune from this kind of taxation? Second, if it
is, should the INC have been granted a refund of
the back taxcs? We will discuss cach of thesc issucs
in tum.

A. The Red Cross Is Immune from This Tax

[41[5] One of the hoariest principles of federal-state
governmental relations is that no state can impose a
tex upon an instrumentality of the United States
Government. As the Supreme Court, speaking
through Chief Justice Marshall, eloguently stated in
M'Culloch v. Maryland, 17 U.S. (4 Wheat) 316,
431, 4 L.Ed. 579 (1819), that principlc is bottomcd
upon certain important axioms:

That the power to tax involves the power to des-
troy; that the powcr to destroy may defcat and
render useleéss the power to create; that there is a
plain repugnance in conferring on one government
a power to contrul the constitutional measures of
another, which other, with respect to those very

© 2009 Thomsun Reuters. No Claim to Orig. US Gov. Works.

https://web2.wéstlaw.com/print/printstream.aspx?rs:WLWQ. 11 &destination=atp&prft=H... 12/11/2009

Appendix 2-3



918 F.2d 84
(Cite as: 918 F.2d 84)

measures, is *87 declared to be supreme over that
which exerts the control, are propositions not to be
denied.

Nor can it be said that a little taxation, or taxation
of just one function or instrumentality, is proper.
M'Culloch also dealt with those possibilitics. The
Court said:

We are not driven to the perplexing inquiry, so un-
fit for the judicial department, what degree of taxa-
tion is the legitimate use, and what degree may
amount to the abuse of the power. The attempt to
use it on the means employed by the government of
the Union, in pursuance of the constitution, is itsclf
an abuse, because it is the usurpation of a power
which the people of a single state cannot give.

MTCulloch, 17 U.S. (4 Wheat) at 430. The Court
continued: '

If the states may tax one instrument, employed by
the government in the execution of its powers, they
may tax any and every other instrument. They may
tax the mail; they may tax the mint; they may tax
patent-rights; they may tax the papers of the cus-
tom-house; they may tax judicial process; they may
tax all the means cmployed by thc government, to
an excess which would defeat all the ends of gov-
ernment. This was not intended by the American
people. They did not degign to make their govern-
ment dependent on the states.

M'Culloch, 17 U.S. (4 Wheat.) at 432.

Nothing could be morc forccfully cstablished, and
while those principles alone do not demonstrate that
the Red Cross is an instrumentality of the United
States, there can be no doubt that it is. The Supreme
Court made that clear in Department of Employ-
ment v, Unirted States, 385 U.S. 355, 358, 87 S.Ct.
464, 467, 17 L.Ed.2d 414 (1966) where it said,
“[W]Je hold that the Red Cross is an instumentality
of the United States for purposes of immunity from
state taxation levied on its operations, and that this
immunity has not been waived by congressional en-
actment.”

Page 4 of 7

Page 4

At first blush that would appear to dispose of this
issue, but the City claims that accretions to the

M'Culloch doctrine make it inapplicable to the INC

activities which were taxed here. That claim is
based upon & misreading of the authorities.

The City first points to Federal Land Bank v. Board
of County Comm'rs, 368 U.S. 146, 82 S.Ct. 282, 7
L.Ed.2d 199 (1961), a case in which the Supreme
Court struck down a tax levy on the Federal Land
Bank, an instrumentality of the United States. In so
doing, the Court indicated that if the activity being
performed is not within the authority granted to the
instrumentality, for example if it were illegal, taxa-
tion may be appropriate. Federal Land Bank, 368
U.S. at 152-56, 82 5.Ct. at 287-89. That, however,
has no application whatever to this case. There can
be no doubt that the Red Cross can engage in activ-
ities designed to ¢arn money. In fact, because it is
not, for the most part, funded with tax dollars, it
must engage in many fund raising activities if it is
to survive. While we do not suggest that the Red
Cross can engage in illegal activities in pursuit of
its goals, there is nothing illegal about the gambling
activities the INC engaged in here.

But the City claims that there is still another string
to its bow, for some activities of agencies of the
United States can be taxed. Here again, when gaz-
ing upon the awthorities cited one must be purblind
if one is to overlook the distinctions between those
authorities and this case.

Thus, in James v. Dravo Cantracting Co., 302 U.S.
134, 58 S.Ct. 208, 82 L.Ed. 155 (1937), a private
independent corporation that had contracts with the
United States complained about the taxation of its
gross receipts. The Court declined to find that a tax
on the private entity was a tax upon the government
or its instrumentalities, even though the effect of
the tax could, in theory, be felt by the government.
James, 302 U.S. at 161, 58 S.Ct. at 221. That is not
this case; the Red Cross is no mere private contract-
or, it is a United States instrumentality. The same
analysis applies to United States v. New Mexico,
455 U.S. 720, 102 S.Ct. 1373, 71 L.Ed.2d 580
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(1982). There, tao, a tax on the receipts of private
contractors was attacked; there, too, the tax was
sustained. The Court indicated *88 that the mere
fact that & contractor acts as an agent of the govern-
ment does not mean that it is an agency or instru-
mentality of the government. It does not mean that
the contrector stands in the government's shoes. 455
U.S. at 735-36, 102 S.Ct. at 1383, The entities in
question were not yo integrated into the structure of
the government that its tax immunity devolved
upon them. Rather, it was realistic to view them as
the private entities they were-entities “independent
of the United States.” 455 U.S. at 738, 102 S.Ct. at
1385. When dealing with entitics of that stripe, it is
necessary to be extremely careful ebout parsing
their various activities when they claim that a tax
falls directly on the United States. The same does
not apply when one is dealing with an acknow-
ledged government instrumcntality such as the Red
Cross. To do so in that instance would engage the
courts in the unfit inquiry that M'Culloch warned
against. 17 U.S. (4 Wheat)) at 430. Private inde-
pendent contractors may be agcucics because they
act as agents. They are not to be confused with in-
strumentalities like the Red Cross which are agen-
cies because they were created to carry out func-
tions of thc govemment itsclf and are, therefore,
imbedded in the struoture of the government to that
extent, ™3 As the Supreme Court has said, “both
the President and Congress have recognized and ac-
ted in reliance upon the Red Cross' status virtually
as an arm of the Government." Department of Em-
ployment, 385 U.S. at 359-60, 87 S.Ct. at 467. The
Court agreed with that characterization.

FN3. California State Bd. of Equalization
v. Sierra Summmit, Inc., 490 U.S. 844, 109
S5.Ce. 2228, 104 L.Ed2d 910 (1989), and
Washington v. United States, 460 U.S, 536,
103 S.Ct. 1344, 75 L.Ed.2d 264 (1983),
which also uphold taxation of a bankruptcy
trustee’s sales and private construction
contractors' income, respectively, apply the
same principles and are to the same effect.

Page S of 7
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In a final bid to deflect the inexorable force of the
law in this area, the City asserts that the Red Cross
is not really a tax exempt instrumentality of the
government, because we have said that it is not an
agency for the purposes of the Freedom of Informa-
tion Act. See Inwin Memorial Blood Bank v. Amer-
ican Nuat'l Red Cross, 640 F.2d 1051, 1057 (Sth
Cir.1981). That is an astonishing proposition. It
suggests that we, in effect, overturned Department
of Employment when we decided Irwin Memorial
Blood Bank. We did no such thing, What we did de-
cide was that given the purposes and the back-
ground of the Freedom of Information Act, the Red
Cross was not an agency within the meaning of that
statute. To cxtrapolate from that holding to the area
of the law which we must deal with here would be a
serious logical and semantic error. Tt would insist
that an entity incorporated by an act of Congress to
carry out essentially public functions is not exempt
from taxation as it struggles to accomplish those
purposes. It would insist upon that even when the
entity’s activities are lawful, necessary and in pur-
suit of its duties as an instrumentality of the United
States. It would insist upon that based on the fallacy
that a word which has a meaning in one context
must have the selfsame meaning when transplanted
1o an entirely different context. We must eschew
that extrapolation. i

It follows that the City improperly imposed the
gambling tax upon INC.

B. The City Must Disgorge the Taxes It Collected

The City asserts that even if the tax is invalid, it
should not be required to reimburse the INC for the
taxes which have already been collected. Discus-
sion of that claim requires analysis of two sub-is-
sues. Should the decision here be given retroactive
effect, and, if so, what remedy is proper?

While the issues sometimes scem to be entangled,
the Supreme Court has recently been at some pains
to untangle them. See American Trucking Ass'ns,
Inc. v. Smith, 496 U.S. 167, 110 S.Ct. 2323, 110
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LEd.2d 148 (1990). In American Trucking, the
Court pointed out that retroactivity must be decided
by use of the analysis outlined in Chevron Qil Co.
v. Huson, 404 U.S. 97, 92 S.Ct. 349, 30 L.Ed.2d
296 (1971). That does not, however, answer the
remedy *89 question, a question usually left to the
states themselves to work out. American Trucking,
110 S.Ct. at 2330. See also Probe v. State Teachers'
Retirement Sys., 780 F.2d 776, 782-84 (9th Cir),
cert. denied, 476 U.S. 1170, 106 S.Ct. 2891, 90
L.Ed.2d 978 (1986). where we, in effect, recog-
nized and applied the distinctions.

{6] Because we need not consider the guestion of
remedy if the cffcet of our decision is not retroact-
ive, we will first consider retroactivity.F*4

FN4. There is much jurisprudential debate
about the propricty of any such analysis in
the area of the constitution. See American
Trucking, 110 S.Ct. at 2343 (Scalia, 1.,
concurring). We, of course, camnot enter
thc arcna. We leave the battle to other gla-
diators,

Our retroactivity analysis must apply the three-part
Chevron Oil test:

First, the decision to be applied nonretroactively
musi eslablish 4 new principle of law, either by
overmuling clcar past precedent on which litigants
may have relied ... or by deciding an issue of first
impression whose resolution was not clearly fore-
shadowed.... Second, it has been stressed that “we
must ... weigh the merits and demerits in each case
by looking to the prior history of the rule in ques-
tion, its purpose and effect, and whether retrospect-
ive operation will further or retard its operation.” ...
Finally, we have weighed the inequity imposed by
retroactive application, for “[wlherc a decision ...
could produce substantial inequitable results if ap-
plied retroactively, there is ample basis in our cases
for avoiding the ‘injustice or hardship’ by 2 holding
of nonretroactivity.”

404 U.S. at 106-07, 92 S.Ct. at 355 (citations omit-
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ted).

Our decision striking down this tax does not meet
the tests of nontetroactivity, We overrule no pre-
cedent here and we do not decide an issue of first
impression. As we have shown, our determination
regarding the status of the Red Cross does not pro-
ceed from some obscure and haif-formed idca only
now wrested into the light of day. Rather, it pro-
ceeds from a long, il sometimes wavy, line of Su-
preme Court authority. This alone indicates that ret-
roactivity is requited. See Ashland Oil, Inc. v.
Caryl, 497 U.S. 916, 110 S.Ct 3202, 3205, 111
1.Ed.2d 734 (1990) (per curiam). However, we will
also look to the other clements. We are dealing with
a fundemental principle that precludes the taxation
of United States governmental functions. Retroact-

ive operation of our decision will surely foster a °

proper respect for that principle by encouraging
local entities to trcad carcfully when they impose
taxes on entities like the Red Cross. Finally, no in-
equity results from retroactive spplication. It is true
that the City may already have used the tax money,
but at the very least it should bave entertained the
gravest doubts gbout its right to collect the tax in
the first place. Against that is the inequity to the
INC which would be wrought were il forced to
forégo its claim to recover™* Therefore, this de-
cision will apply retroactively.

FN5. There is no assertion that Lhis action
is barrcd by the statute of limitations. Nor
is there a claim that payment under protest
was required by Washington law. Cf McK-
esson Corp. v. Division of Alcoholic Bever-
ages and Tobacco, 496 U.S. 18, 110 S.Ct
2238,2243-44 n. 4, 110 L.Ed.2d 17 (1990).

{7] We turn then to the question of relief. That the
INC is entitled to relief can hardly be questioned. It
is true that the exact form of relief is often left to
the local governmental entity when a tax is struck
down as unconstitutional. However, that is typically
done in cases where there is a commerce clause vi-
olation which can be remedied in any one of a num-
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ber of ways. See, eg., Ashland Oif, 110 S.CL at
3205; American Trucking, 110 S.Ct. at 2330; McK-
esson Corp., 110 S;Ct. at 2252. That approach has
no application here, for here, purely and simply, a
tux has been exscted from a federal instrumentality.
The only logical relief, aside from precluding fur-
ther taxation, is to order the improperly taken mon-
ies refunded. That was the course adopted in De-
partment of Employment, 385 U.S. at 357, 87 S.Ct.
at 466. It is the course the district court adopted; it
is the course we adopt today.

*90 CONCLUSION

The Red Cross is a United States Government in-
strumentality which i8 immune from stste and local
taxation when it is lawfully pursuing its mandated
purposes, Here, the INC was engaged in fundrais-
ing by lawfully conducting certain gambling activ-
ities. The City emed when it levied a tax on those
activities.

Thus, the City must cease making that levy and
must refund back taxes paid by the INC since
November 21, 1982, together with interest from

February 28, 1986, the date that the INC made its
demand.

AFTIRMED.

C.A.9 (Wash.),1990.
U.S. v. City of Spokane
918 F.2d 84

END OF DOCUMENT
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instanter | insubordinate

908

instruments

Trstdrs, fnstant-, present. See INSTANT.] —inegtan’tasne/ioty (In-stin’-
t3-n2A-18, In’sn-) n. —in/staneta’nesoussly adv. ~n’staneta’.
naTOULSTIesS 1,

Inestaneter (In-ein’tar) adv. Without delay; instantly, [Medleval
Latin, from Latin, urgently, from fnstdns, Instant., preseut See INSTANT.|
insstanstivate (In-stinnihi.ft!) v -ateed, -ateing, <ates To
represent (an abstract concept) by 4 concrete ot tangible example: “Two
apples ... both Instantiate the single universal redness” (7. Holloway),
|Latin tnstansia, example; see INSTANCE + -ATEL] —Inestan’tisa’tion
n. ~~{nsstanftiastive (-stin/shy-tlv) adj.

insstantsly (In/stont-18) adv. 1. At once, 2, With insistence; urgent-
ly. & contj. Chiefly British Assoon as.

instant replay » fa. The recording and inimediate playback of
part of e five television broadcast, ds of & spoxts play. b, The purt 50 re-
corded and replayed. 2. Infornal Something repeated directly or soon
after its original occutrence,

triestar’ (n-stix?) tr.v. -starred, -starering, <stars To stud with or
as if with atere,

inestar? (n/stis’) . A stage of an insect or other arthropod between
molts. [New Latlo Fartar, from Latin, image, form.}

Inestate (n-stit/) try. -stateed, -stateing, -states To sstablish in
office; install,

Insstausrastion (n’st6-1#shon) » 1. Renavation; restoration. 2.
The institution or establishment of something {latin Tnstaurdtis,
Instaurdtion, from Mstaurdtus, past participle of instaurire, to renew.
See 5t&- in AppendixT)

inostead (In-s1¥d’) adw 1. Inthe place of something previoudy men-
tioned; 4s a sobstitute or an equivalent: Huving planned to drive, we
walked instead. 1. In preference; 09 an altermative: yeamed instend for a
fhome and famtiy, IMiddYeEn?is}tinmdaf. in place of : in, In; see ' +
stede, place; see STEAD + of, of; see OF]

instaad of prep. Tn place of; rather than: ordered chicken instead of
msstep (In/stdp’) . 1. The arched middk part of the human foot
between the toes and the ankle. 2. The part of a shoe oy atocking covering
the instep. [Middle English ]

Inestiegate (n/st-git’) oy ~gateed, -gateing, -gates 1. Ty uzge
on; goad. 2. To stir up; foment. [Tatin nstigdre, Jastighs- See steig- in
Appendix L] —{n’stisga’tion n. —In’stisga’tive adj. —In/stisga’-
tor n.

inestill akso inestil (n-s0dr) tr.x -stilled, -stilleing, -stiils also -stils
1. To intraduce by gradual, persistert cfforts; implant; “Morabity . .. may
be instiHled into their minds” (Thomas Jefferson). 1. To pour in (med-
cine, for example) drop by drop. [Middle Boghish ineriflen, from Latin
Mstildre : in-, into; see 18- + stillare, to drip, drop (from stilla, drop).)
~~in’stil*la‘tion (In'sta>-li'chan) #. —inestllPer n. —Inestiii’ment

.

Inestinct (in’stinglt’) » 1. An inbern pattern of behavior that is
characleristic of 2 species and is often a response ta specific environmen-
tal stimuli: the spawning instinnctin selmart; altruistic bustincts in soclal an-
imals, 2. A powerful motivation or impulse, 3. An innate capability or
aptitade: an instinct for tact and diplamacy & adj. (in-stinglt?) 1. Deeply
filled or irmbued: words instinct with jove 2. Obsolete Impelled from
within. [Middle Bnglish, from Latin fusinctus, impulse, from past parti-
ciple of Instinguere, to incite : in, intensive pret; see -2 + stinguere, to
prick; see steig- in Appendix L)

insstincetive (in-stingkfetv) adj, 1. Of, relating to, or prompted by
Instinct. 2, Arising from impulse; spontaneous and unthinking; a# in-
stinceive mistrust of bureancrats. ~—insstinc’tivesly adv. :

Synonyms instinciive, instinctual, imtwitive, visceral These adjectives
mean detived from or prompted by a natural tendency a¢ irnpulse: an
instinctive fear of snakes; instinctual behavior; an Innudtive perception; vis-
ceral revulsion, See also synouyms at spoataneaus,

inestincetueal (In-singk/cho-al) adi. Of, relating to, or derived
from Instinct. See synonyms at instinctive. —insstinc/tusalsly ady.

invstietute (In*su-tadt!, -tyoet’) iy, -tuteed, 4uteing, -tutes
1a, To establish, organize, and set In operation. b. T initiate; begin. See
synonymts at found®, 2. To establish or invest in an office or a position.
4 . 1a. Something instituted, especially an aathoritatlve rule or prece-
dent. b. institutas A digest of the principles or rudiments of a partic-
ular subject, especially a legal absract 2 An organization founded to
Promote a cauac: & cancer research institute. 34, An ¢ducational instite-
tion, especially one for the instruction of technical subjects. b The
building or buildings housing such an institution, 4. A usually short,
intensive workshop or seminar on a specific subject. [Middle English in-
stituten, from Latin Tnstinzers, nstitdt-, 1o establish : -, in; see IN-1 +
suatugre, to eet up; see 5t3- in Appendix L] —in/stietut’er, Infstietu’-
tor n.

inestietustion (in’sti-tdv/shan, tyso’-) n. 1. The act of instituting.
2a. A custom, practice, relstionship, or behaviotal pattern of importance
in the life of a community or soclety: the institurions of marriage and the
family, b. Informal One long asseciated with a specified place, position,
or functiun, 3a. An established organization or foundation, especiatly
one dedicated tu education, public service, or culture. b, The bullding or
buildings housing such an arganization, ¢, A place for the care of persons
who ace destitute; disabled, or mentally ill

inssti=tustionsal (in’sti- 1o/ sha-n2), -tysd?-) adj 1. Of ar relating
to an institution or institutions. 2. Organized as or forming un institu-
don: instirutional religion. 3. Characteristic or suggestive of an Instita-
tion, especially in being uniform, dull, or unimaginative: institutional

fusnisure; a pale instimtionai green, A. Ot or relatin
institutes of 1 subject such as law. —-In'stl‘tu'tiog.t:l?}! Pringgyy
inestietustionsaleism (In'st- o/ sha-na-Norgy, 7 M
Adnerence to or bebief in established forms, especially by 0" ».
religion. 2. Use of mic institutions for the care of mm:f Nogy,
or mentally disshled, crimuinally delinquent, oy "oy,
ndent living, —in’stistuttionsalslst », P o,
nestistustionealelze (n'sd-to/tho-na-lts!, .y
-zeing, -izeas 1a. To make into, treat as, or give the c.) [TEN
institution to. b. To make part of & structured ang “mﬁ“‘chm
fished systemn: a society that has institutionalized frjurgie 5 "m
pexson) in the care of an institution. -«in's’tj-t\;lm‘m.i‘iTD P
{-z2¢sham) n. g
instr. qbbr. 1, inscructor 2. inatrument 3. instremengy
inestroke (Infstrak’) n. An inward stroke, especially
moving away fram the crankshatt. Pl g,
_llr;-nn;:td(hn‘qmmf) " -:tnﬁ;n& -structsing,
knowledge, espaci: s methodical w, -
at teach. 2, To give arders nf;. diuc’;. —intr. To m‘}';s:,"‘“ﬂei
{Middbe English instructen, ftom Latin Tnstruers, instrgcs, g v, 10
$trUct : i on; 36¢ N2 + ST7uere, 1o bulld; dee ster {n ppr T4
Insstrucstion (to-strik/shan) n. 1. The act, practice, or o
of instructing, Ja. Imparted knowledpe. by An imparted o Lo
item of kncwﬁcdgq alesson. 3. Compder Scienice A sequence o“f'.]"‘
tells a central processing unit to perform & particular opegyrion
cantein data to be used in the opecation. 43. An autheritariy, Wy
10 be obeyed; an order, Oﬁmmdinﬁleplmal:wm "
hormne by midnight. b. instructions Detalled direction on prges.
read the tnstructions for assembly, ~—inestruc/tioneal og; b
Inestrucstive (In-strakfv) adj.-Couveying knowledge o7 inp,
tion; calightening. —Inestrudtivesly adv. —inestructveamgs;s
Insstrucetor ((n-stikitor) n 1, One who istructs; ateade 3 |
college or untvecsity teacher who tanks below &n eisivant pojegg
—insstractorsship’ n.
inestruement (n/stra-mant) #. 1. A means by which something;
done; an agency. 2. One used by another to accomplish & parpos ;
dupe. 3. An implement used 1o facilitats work. See synanysas « teo)
4. A device for recording, measuring, or controlling, espectally s
device functioning as part of 2 conteol system, 5. Masic A dovice for
playing or producing music: 4 keyboard fnstrument. 6, A kegd dooumm,
such a3 a deed, wxﬁ. mottgAge, ot insurance policy. ¢ fry, (-mép
-mantved, -manteing, -ments 1. T provide or equip with igore
ments. 2. Music To compose or arrange for pecformance. 3. To sdbey
a legal docament to. {Middle English, fronm Old French, from Lt
il wal, impl from fnstruere, t prepare. See INTRU)
insstrusmanetal (n'sto-mend) adi 1. Serving at a memar
agency; implemental: was ingtrurental i solving the orime. 2, 05, whe
ing to, or accomplished with an instrument or tool. 3, Music Perbont
on or written for én Instrument. 4. Grammiar Of, rdating to, or being
the case used typically to express means, agency, of accompaniment. 5.
Of or relating to instr lsm, 1. 1a. G Thei d
case. b. A word or form in the inpsmumental case. 2. Music A compod:
tion for one ot mwore Instrurnents, usaally without wocal accompanimet
~—in‘strusmen’ialely ady.
inestrurmenstaleism (n/ste-mand-iz’om) n. A pragnuk
theory that ideas are instrurnents that {function as guides of 1ction, be
validity being determined by the success of the actjon.
inestrusmenstalsist (To’sto-mén/ihm) # 1, Music One vo
plays an instrument. 2. An sdvocate or a student of Insrumenlis:
© adj. Of, relating 1o, or advocating instrumentalisr, .
inestruesmenetalsisty (in'strs-men-uifi-te) n., pt -tieg 1T
state or quality of being indtrumental. 2. A means; an agey. 3 4
sidiary branch, s of a government, by means of which functions arget
Ici¢s are carried out. L
insstrusmensta«tion (in'strs-mén-tatshen) . 1. Thesppliutct
or use of instruments. 2. Music a. The study and practice of rrdg#
music for instruments. b. The arrangement or orchestration rtsui®l
from such practice. €. A list of instruments used in an orchestration =
The study; development, and menufacrure of instruments, as o1 !ﬂf:
tific or industrial use. b, Instruments for a specific purpose. 4, I
mentality.
Instrument board « Sec Instrument panel. )
Instrument Flying n Alrcraft navigation by reference 1 4™
ments only. e
instrument landing n. An abicraft ianding made by meats &%
struments and ground-based radio eguipment only. "
Instrument panel ». A mounted arsay of instruments ““g_;d hS
erate 4 machine, sspecially the dashboard of an autorntive e
craft, or motorboat, Also called strusment baard. st
Inssubsorsdisnate (in'sa-bor/dn 1) adj. Not submbsie w,e,_
thority: has a history of nsubordinate behavior ~in’subeot/di'™
—In’subeorrdisnatesty adv. —n’subsor’dionafiion n.

Synonyms insubordinate, rebellious, mutirous, factiow: ’{";f»
These adjectives mean in opposition to and usually in defiance? =7,
lished autherity. swbordisate implies failuce or refusal © f""""’mﬁ
submit to the authority of a superior: was fired for being ”"”‘b;,,; W
Rebrilious implics open defiance of anthority or zesistance 19 75 .
bellious sudents demorstrasing v campus. Mutinous perais ° i
against constituted authotity, especially that of -2 naval or mﬂ}f_".z,m.
tnand: sutinous sailors defying the captuin. Facrious impties &V<2 5 .
dissension, or disunity within a group or an arganizadon: Thea'™™
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instrumental crime

§ 3-104(a). See NEGUIIABLE INSTRUMENT, 3. A means
Ly which snmething is achieved, performed, or fur-
thered <an instrument of social equality> .

inchoate instrument. An unrecorded instrument
that must, by law, be recorded to serve as effective
notice to third parties. ® Untl the instrument is
recorded, it is etfective only between the parties to
the instrument.

incomplete instrument. A paper that, although in-
tended to be a negotiable instrument, lacks an
essentlal element ® An incomplete instrument
may be enforced if it is subsequently completed,
UCC § 3-115. |Cases: Bills and Notes &144,
C]J.S. Bills and Notes; Letters of Credit §§ 127,
128-180, 143.]

indispensable instrument. The formal written evi-
dence of an interest in intangibles, so necessary to
represent the intangible that the enjoyment, trans-
fer, or cnforcement of the intangible depends on
possession of the instrument.

perfect instrument. An instrument (such as a deed

or mortgage) that iy executed and filed with a

public registry. :

sealed instrunient. See SEALED INSTRUMENT,
instroiuental crime, See cRiMe.

instrumentality, n. 1. A thing used to achieve an end
or purpose. 2. A means or agency through which a
function of another entity is accomplished, such as a
branch of a governing body.

instramentality rule. The principle that a corporation
is tredted as a subsidiary if it is controlled to a great
extent by another corporation. — Also termed instru-
mentality theory.

instrumenta noviter reperta (in-stre-men-td9 noh-ve-tor
ri-par-te). [Law Latin] Hist. Tustruments newly dis-
covered. See EX (NSPRUMEN 1S DE NOVO REPERTIS.

instrument of accession. 1 [aw. A document formal-
ly acknowledging the issning state’s consent to an
existing treaty, and cxchanged with the treaty par-
tics or deposited with a designated state or interna-
tional organization. See ACGESSION (3).

instrument of appeal. Hist. English law. A document
used to appeal a judgment of divorce rendered by a
trial judge of the Probate, Divorce and Admiralty
Division to the full panel of the court. ® The use of
the instrument uf appeal ended in 1881, when ap-
peals were taken to the Court of Appeal rather than
the full panel of the Probate, Divorce and Admiralty
Division.

instrument of crime. See CRIMINAL INSTRUMENT.

instrument of ratification. /ni! low. A document for-
mally acknowledging the issuing state's confirmation
and acceptance of a treaty, and exchanged by the
treaty parties or deposited with a designated state or
international organization. See RATIFICATION {4).

insirumentum (in-stroo-men-am}. {Latin] Hist. A docu-
ment, deed, or instrument; esp., a document that is
not under seal, such as a court roll.

insubordination. L. A willtul disregard of an employ-
er’s instructions, esp. behavior that gives the employ-

814

er cause to terminate @ worker's emplayme

[Cases: Mustar and Servant S280(5). C).8. Fy bht
Fatplivee Belationsiop §§ 65, 71.] 2. An uet of (ﬁ.sé{:
dience to proper awthotily; esp. i relusal 1o ghey 5.
order thas a superiov officer s authorized (g gy“ltn

in subsidium (in sob-gid-ce-am). (Latin] Hig, I aid g R

insufficient evidence, See LVILENGE.

insufficient funds. See N7 sUEG

INTTPUNDS,

tnsula (in-slyle-la). . [Lain{ Romen law. 1. ap istag
2. A detached house o stock of apartments jeage
Lenants, i

insular, alf. L O, velating to, from, or constiturir]
island <insular origin>, 2. bolated Gom, up;
esled in, or ignorant of things outside a §
scope <imsular viewpoinl>

insular area. A tervitory ov commonwealih. »
phrase is used by some writers 10 denote the
of which the terms territiny and commontenith
SPECiEs. See COMMONWEALTIUZE VERRITURY (1),

insular court. See Gouky

insular possession. See vOssEssION.

in suo (in s{yloo-oh) [Latn] {Fis!. In reference w ¢
own affairs.

in suo genere (in s[yJoo-uh jen-or-ee). [Latin] His
their own kind. ® The phrasc usu. referred to
tain writings that were binding even rhongh
lacked the formal requirements.

in suo ordine (in s(yloo-oh or-da-nece). | Latir] Hi
his order.

“in suo ordine .. A cautioner whe is entitied
banefit of discussion can only be culled upan, for i
of the obligation which he guarantopd, in his order -9
is, after tha prinopet creditor has been discussed, o
an heir can only be made liable tor the moveabls del
hs ancestcr, afer the executor who succeeded
moveable estate has been discussed, and whare tha i
able estate has proved insufficient to mert those
John Trayner, Trayner's Latin Maxims 277 (4lh ed. {8

E7

insurable, #dj Able to be insured <an jusubg
risk>. — insurability, n.

insurable interest. See INTEREST 12).

insurahle vatlue. The worth of the subject of an ing
dnce conrract, usu. expressed as a monctary amoul
[Cases:  Insurance 21710 CJS.  fnsun
§§ 1108-1109, 1204.]

insurance. 1. A contract by which one party {8
mgurer) nihdertakes w indemuity another party (i
msurad) against risk of loss, damage, or ability 4
ing from the occurrence o some spedified conl
geney, and ust. to defend the insured or 1o pay RS
defense regardless of whether the insured Js U
niately tound liable. ® An insoved party usu. pa
premium to the nsnrer i exchange for the ing
er's assumplion of the nsured's visk. Athough'#§
demnification provisrons are most common i 1S
ance policies, parties 10 any type of cootract o
agree an indenmilication arrungements. [Cuses: 1
sivance &=2L00E. CJ.S. Fswrmee § 2 %
amantnt {or which sameone or something is OV
by sieh an agreement. - - iosure, 1.

“Insurance, or as " is sometimes called, assurance. :"
contraci by which ona party, lar a consderation, W 13
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Ch. 193 WASHINGTON LAWS, 1979 Ist Ex: Sess

property at the time of the granting of the option, as determined by the de-
partment of revenue or when the option is hicld by the United States, or by

4n appropriate ggency thereof.

Passed the House May 9, 1979.

Passed the Scnate May 7, 1979.

Approved by the Gevernor May 17, 1979

Filed in ©Office of Secretary of State May 17, 1979.

CHAPTER 194
: [Substitute House Bill No. 767
CITIES AND.COUNTIES—~HOME RULE—LEGISLATIVE STUDY
AN ACT Relating 10 local government; and adding 2 new chapier 10 Tile 35 RCW.
Be it enacted by the Legistature of the State of Washington:

NEW SECTION. Section 1. The Legislature finds that confusion and
ambiguitly exists in relation to “home rule® powers of cities and countics,
The legislature further recognizes that expansion of home rulc powers cre-
ates questions-of conflict and duplication of laws ang ordinznces, the effects
of which are of concera to ali the citizens of the state of Washington.

Therefore, the legislature bereby empowers and directs that a joiat
committee compased of six members of the Senste and six members of the
Housc of Representatives be appointed to siudy the issue of "home rule.”
The committee shall he composed of three members of .the majority and
three members of the minority from each house of the legislature appointed
by the President of the Senate and the Spesker(s) of the House of Repre-
sentatives. The joint committee shall hold hearings aud report to the legis-
lature their findings aad recommendations on or before February 1, 1981,

Passed the House May 11, 1979,

Passed the Senate April 12, 1979,

Approved by the Governor May 24, 1979.

Filed in Office of Secretary of State May 24, 1979.

CHAPTER 195

{House Bilt Na. 100}
STATE ROUTE NUMBER 27

AN ACT Refating 10 stai¢ highway routes; and amending section 24, chapter 5{, Laws of
1970 ex. sess. 45 ded by section 2, chapter 63, Laws of 1975 and RCW 42.17.115.

Be it coacted by the Legisiature of the State of Washington:

Section. |, Section 24, chapter 51, Laws of 1970 cx. scss. as amended by
sectior 2, chapter 63, Laws of 1975 and RCW 47.17.115 are each smended

to read as foliows:

{1754
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4 state highway to be known s state route number 27 is established as
ows: _

ol Beginning at & juaction with state route number ((276-at)) 195 1n the

vicinity of Pullman, thence northerly to a junction with state route number

271 in the vicinity of Oakesdale; also ) i
From a junction with state route number 271 at Qakesdale, then

aortherly direction by way of Tekoa, Latah, Fairficld, and Rgckford wa

junction with state route aumber 90 in the vicinity of Opportunity.

Passed the House March 21, 1979.
Passed thie Senate May l.r31'979.24 1979
jproved by the Governor May 24, 17-7. ]
l’;nllagd in Office of Sccretary of State May 24, 1979

CHAPTER 196
i . 302
{Substitute House Bill No. 3
TAXAT?ON——-—RATE.S——EXEMPTIONS——DEDUCT TONS

L ; i jon 52.02.020, chapter

t i ] tion taxauop; amending section 4
ANt Rﬂ:%;‘: 3\2?;5136': cx;’::;azae, Laws of 1967, and scction 3, chapter 94, l{:a::
B e 12t . 505, 438 RCW §2.02.020; amending sesbm }392_';1‘)4.2311,‘fhaapr:§r 5 e
o ' 'amcn-' 3 ter 281, Laws o £X. SCSS. 83-

of [961 ss hﬂ. dﬂi .bzzs;:“zme:)ﬁg;&ﬁs. Laws of 1961 as last ar’ncndcd by “C“?
P‘- ;im;;ldmlflws of 19’73 !.sl ex. sese. and RCW 82.04.260; amending scotion }3’.;907.‘

o0, et 1 of 1961 a5 tast amended by section 41, chaptes 278, Laws of 1972
RCW 52.04.300; amending scctian £2.04.430, chapter 1561\;“;2 % 190!
amended by section 1, chapter 103, Laws of 1977 ex. sss. and R 82.04.430;
oo’ : 3 1974 ex. sess. and RCW 82.04.447.‘;1-;1-:1@“(
, ion 1, chapter 15, Laws Oi

" 37, Laws of 1974 ex. sess. as ;mc?dcd by section 50
ﬁc-rx-v"‘y‘:m:d’gcl';v 35,2;.755; smending scction 14, cth;elr g :wfz\;sl ; 5(_9';)65 zng

d'ex. s . CW £4.36.451; amending sac!ian 2., chapter 61, s of -7
2.!‘3: ’::i ang:; $7.29A.020; adding new sections to chapter 8204 RCW; providing an
effective daze; and declasing an emevgency.

Be it enacted by the Legisiature of the State of Washingion: |
Section 1. Secticn 8§2.04.2¢0. chapter 15, Laws of 196] 2s last ar;:gdc
by sectian 3, chapter 281. Laws of 1971 ex. sess. and RCW 82.04. are

ch amended to read as follows: -
= Upon every person except persons taxabic under subsectuons (2), (3).

{4}, (3), (6), (o)) (8); (9);of (10) of RCW $2.04.260 engaging withinr{};is
‘te in busi . as (o such persons the amount of the
sigte in business a&s 2 manufacturcr; as ; AR
i i | be equai to the value of the p .
th res to such business shal qua ’ :
;s:h‘::l‘ing b;:‘::)duas, manuiaciured, multiplied by the rate of forty~four

ndredths of one percent _ ) ]
om-"!f:e measure of the ax is the value of the products, including bygr;)it\i,’
ucts, so manufactured regardless of the place of sale or the fact that de
cn'c; may be made Lo points outside the state.

[17155]
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Scc. 2. Section 82.04.260, chapter 15, Laws of 1961 as last amended by
secuon 7, chapter 291, taws of 1975 1st ex. sess. and RCW 82.04.260
each amended to read as follows: o e

(1) Upon every person engaging within thi i i

{ g within this statc in the business of
buymf wheat, oats. dry pess, cormn, r¥¢ and barley, but not including any
malTn acturav.;i or processed products thereof, and selling the same at whole-
sale; the l‘:ax-smpased shall be equal to the pross proceeds derived from such
sales multiplied by the rate of one one-hundredth of one percent.

(22 qun every person cngaging within this state in the business of
n::u_actunng whcat_ into flour, soybesos_into soybesn oil. or sunflower
s hs into sunfiower oil; as to such -persons the amount of tax with respect to
suc .b(.xsmas shall be equal to the value of the four or_oil manufactured
multiplied by the rate of one—cighth of one percent. )

J'GJ Upon every person engaging within this state in the business of
splitting or processing dried pess; as 1o such persons the amount of tax with
respect to sxfr:h' business shali be cqual to the value of the peas split or pro-
ccss(c:). multiplied by the rate of one-~quarter of one percent,

Upon every person engagi ithi i in i
. Agiag within this state in the business of
m;nufacturmg seafood proc_iucu which remain in a raw, raw frozen, or ra?v
fa hcd stale at the completion of the manufacturing by that pErson; >as to
::clh perslons t?e han-mum of tax with respect to such business shal} be egual
© Lhe value of the products manufactared ipliec
b Qf poaiiiogly ared, muitiplied by the rate of one-
. (52 Upgn ¢very person engaging within this state in the business of
mdnu acturing by canning, preserving, freezing or dehydrating fresh fruits
; ] vegelables; as to such persons the ariount of tax with respect to such
usiness shall be equai to the value of the products canned, preserved, fro-
2cn c;r dehydrated multiplied by the rate of three~tenths of one pcrccm,.

i} ( r) qun cvcr_y.perscm~ cn_gaging within this state in the busincss of
:,na nufacturing alummum. P8, ingot, billet, plate, sheet (flat or coiled), rod
bar, wire, cabke or EXtrusians; as to such persons the amount of the tax wit};
;'cspecl to suc‘h .buszmss shall be cqual 10 the vajue of the products manu-
dct;x;;:dumuitxphed by the rate of four—tenths of one percent '

{ pon every nonprofit corporation and nonprofit asso izt i

IRSLRY: ! ofit ¢ ciation
“‘"lh’f’ t~hrs state in research and development, as to such wrmgﬁ:g
ilﬁohc;auom. ic amou-m_o{ tax with respect to such activities shafl be equal
0 Ih¢ gross income derived from such activities multiplied by the rate of
forty~four one-bundredths of one percent.

(8) Upon cvery person engapi ithi i ¥

Jpo y SAgng within this state in the business of
:giqzhtfhneng. breaking and/or processing perishable meat products and/or
ing same at wholesale; as to such persons the tax imposed shall be
c?q.ual to the gross proceeds derived from such sales multiplied by the rate of
thirty~threc one-hundredths of one percent.

{1736 )
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(9) Upon every person cngaging within this state in the business of
mazking sales, al retaif or wholesale, of nuclear fuel assemblics manufac-
tured by that persan, 2s io such persons the amount of tax with respect to
such business shall be equal io the gross proceeds of sales of the assembiies
multiplied by the rate of twenty—five one—hundredths of one percent.

(10} Upon every person engaging within this state in the business of
manufacturing nuclear fucl assemblies, as 1o such persons the amount of tax
with respect 10 such business shall be:equal to the vzlue of the pioducts
manufactured multiplied by 1he rate of iwenty—five one~hundredths of one
percent.

{11) Upon every person engaging within this state in the business of
acting as a travcl agent; 2s ta such persons the amount of the tax with re-
spect to such activities shall be cqual to the gross income derived froma such
activities multiplied by the rate of twenty—five one-hundredths of one
percent.

{12) Upan every person engaging within this state in business as ag in-
térnational steamship agent, internatioral customs house broker, interna-
tionel freight forwarder, vessel andjor cargo charter broker in foreign
commerce, and/or international air cargo agent; as 1o such persons the
amount oi the tax with respect to only international activities shall be equal
to the gross income derived frori suchk aclivities muitiplied by the rate of
thirty—three ong-hundredths of one percent.

(13} Upon every persor engaging within this staie in_the business of
stevedoring and associated activities pertinent 1o the movement of goods and
commadities in_ waterborne intersiale or foreign commerce; as 1o such per-
sons the amount of 1ax with respect 1§ such business shall be egual 10 the
grass proceeds derived from such activitics multiphed by the rate of thirty—
three one hundredths of one percent. Persons subject 10 taxation under 1lus
subscction shall be exempt from payment of taxes imposed by chapter 82.16
RCW for that partion of their business subject to taxation under this sub-
section. Stevedoring and associated activilies pertinent to the conduct of
pouds and_commadities in waterborne interstate or foreign commerce are
defined as all activities of a labor, service or transportation nature whereby
cargo may be loaded or unloaded ;o or from vessels or barges, passing over,
onto or under a wharf, pier, or similar structinre, cargo may be moved 10 a

warehouse or_similar_holding or storage yard or area 1o await further
movement in import or export or may move to a consolidation freight stu-
tion and be stuffed, unstuffed, containerized, separated or otherwise segre-
pated or aggregated for delivery or loaded on any mode of transportation
for_delivery to its consignee. Specific activities included ip this definition
- ave: wharfage, handling, Joading, unloading, moving of carge 10 a comve:
mient place of delivery 1o the consignee or a convenient place for further
movement to export mode; docsmentation scrvices in_connection with the
reccipt, delivery, checking, care, custody and control of cargo required in

11757}
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the wransfer of vargo; -isnported a2utomobile handling prior- to delivery to

consignee; terminal stevedoring and incidental vessef services, inchudi bt

nq!; liniited to plugping ‘and un ing refrigerater service to containers,
trailers, and ather refriserated 0 seceptacles, and securing ship hatch
COVETS.

__ _Sec: 3. Section 82.02'.020.‘chaptcr 15, Laws of 1961, section 6, chapter
236, Laws of 1967, and section 8, chapter 94, Laws of 1970, st ex. sess.
and RCW 82.02.020 are cach amended to read 'as follows: ‘

Excx=.p1. only as expressly provided in RCW 67.28.180 and 67.28.190 and
thc“provlsms of chapter 82.14 RCW, the state preempts the field of im-
Pasiag Laxes upon retail sales of tangiblé personal property, the use of tan-
glblc personal property, parim}:mg! wagering authorized pursuant to RCW

. '7.)6.0602 conveyances. and cigarettes, and no county, town, or other mu.
nicipal subdivisian shall have the right to impose taxes of that nature.

Sec. 4. Section 82.04.300, chapter 15, Laws of 196 as 1

: > n 52.04.300, cha . I as last amended b
section 41, c}_mptcr 278, Laws of 1975 1sf ex. sess. and RCW §2.04.300 arz
each amended to read as follows:

This chapter shail apply 10 any ing 1 i ivi

t person engaging in any business activ:
taxable under RCW 82.04.230, 82.04.240, 82.04.250, 82.04.260Q, 82.04.27,3
c5:2,04175, 82.04.280 and $2.04.290 other than those whose value of pro-
ucts, gro; procceds of sales, or gross income of the business is less thaxn
((W)) onc thousand dollars per month: PROVIDED, . That
;r_hece 9ne person cngages jn more than one business activity and the com-
; (med measures of the 1ax applicable to such businesses equal or exceced
((three-hmmdried)) one thousand dollars per month, no exemption or deduc-
tioa. from the amount of tax js allowed by this section.
Any person claiming exemption under d‘:c isior i i
pe } provisiens of this section
gc .n:qmrqd to fie returns even though no tax may be due: PROV]D;?)Y
URTHER, That the department of revenue may affow exemptions, by’
genera} ""f or regulation, in these jnstances in which quarterly, semianny-
al. or linnu.:.al'’rcmms,_arc permitted. Exemptions for such periods shall be
cquvalent in amount 10 the total of 1 t
) ol exemptions for each month of a report-
scct'So:lc‘ls. fc?_tian’gi.m.4so. chapter 15, Laws of 1961 as last amended by
ion 1, chapter 105, Laws of 1977 ex. sess, and RCW 82 2
amended to read as follows: ' 04430 are zach
: In computing tax there ma :
An com y be deducted
follonging T ted from the measure of tax the
(1) Amounis derived by persons. other than th ing i
! d d > . T n these engaging in banking,
foan, secumy}; or other cial businesses, from investments or the us:? gf
maney as such, and also amounts derived as dividends b t from
subsidiary corporations; 4 & parent from s

1753 ]
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(2) Amounts derived from bona fide initiadion fees, dues, contributions,
donations, tuition fees, charges made for operation of privately operated

kindergartens, and endowment funds. This paragraph shall not be construed
to exempt 2Hy person, association, or socicty from tax liabjlity upon selling

tangible personal property or upon providing facilities or services for which
a special charge is made to members or others. ({Bmes—which—are~for—or

not-permitted-asrdeduetionhereunders)) 1f dues are in exchange for any
significant amount of goods or services rendered by the recipient thereof to
members without any additiona] charge 10 the member, or if the dves arc
graduated upon the amount of goods ur scrvices rendered, the value of such
soods or services shall not be considered as a-deduction hereunder;

(3) The amount of cash discount actually 1aken by the purchaser. This
deduction is not. allowed in arriving at the 1axable amount under the ex-
tractive.or manufacturing classificztions with respect to articles produced or
maaufactured, the seported values of which, for the purposes of this tax,
have been computed according to-the provisions of RCW 82.04.450;

(4) The amount of credit.losscs actually sustained by taxpayers whose
regular books of account.are kept upen an accrual basis;

(5) So much of the sale price of motor vehicle fuel as constitutes the
amount of tax imposed by the state or the United States government vpon

the sale thereof;
(6) Amounnts deorived from busiaess which the state is protubtted from

taxing under the Constitution of Lhis state or the Constitution or Jaws of the
United States;

(7} Amounts derived by any person as compensation for the receiving,
washing, sorting, and packing of fresh perishable horticultural products ang
the material and supplies-used therein when performed for the person ex-
empted in: RCW 82.04.330, either as agent or as indcpendent contractor;

(8) Amounts derived ds compensation for services rendered or to be
rendered to patients or .from sales of prescription drugs as defined in RCW
82.08.030 furnished as an integraf part of services rendered ta patients by a
hospital, as defined in ch.nptcrv70_41 RCW _ devotec to the care of human
beings with respect to the preveation or wreaument of discase, sickness, or
suflering, when such hospital is operated by the United States or any of is
instrumentalitics, or by the state, or any of its political subdivisians;

{9) Amounts derived as compensation, for services rendered Lo patients
or from sales of prescription drugs 2s defined in RCW 82.08.030 furnished
as an integral part of services rendered to patients by e-hospital, as- defined
in.chapter 70.41 RCW, which is operaied as a nonprofit corporation, nurs-
ing homes and homes for unwed mothers operated as religious or charitable
orgenizations, but only if no part of the net eurnings received by such an
institution inures directly or indirectly, to any person other than the institu-
tion entitled to deduction hereunder. In no event shail any such deduction

{1759}
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l:ic allowed, unless the hospital building is entitled to exemption from taxa-
ton under the property tax laws of this state;

{10) Amounts derived by = political subdivision of the statc of
Washington from another political subdivision of the state of Washington as
compensation for services which are within the purview of RCW 82.04.290;

(11) By those-engaged in banking, loan, security or other financial busi-
TICSSES, amounts derived from interest received on investments or loans pri-
marily Sccared by first mortgages or trust deeds on nontransient residential
properties;

{12} By those engaged in banking, loan, security or other financial busj-
nesses, amounts devived from interest paid op sl obligations of the state of
Washington, its political subdivisions, and municipal corporations organized
pursuant 10 the laws thercof;

(13} Amounts derived as interest on Joans 6 bona Fde farmers and
ranchers, producers or harvesters of aguatic products or_their cooperatives
by a lending institution which is owned exclusively by its barrowers or
mextnbcrs 2nd whick is engaged solely in the business of making Joans ((for
zgricahturat-production)) and providing finance~related services to bona fide
farmers and ranchers, producers or hurvesters of aquatic produets, their co-

“or engaged. in_furnishin

operatives, rural residents for i
farm-rclated oraquatic—related services g these individuals or entities;

{14} By persons subject 10 paymoent of the tax on manufac -
am' l_o~RGW 82.04.240, the value of articles 10 the extent of mau:lr:;:cm
acuvitics completed outside the United States, if

) (8) any additional processing of such articles ig this state consists of
minor final assembly only, and

(b) in the casc of domestic manufacture of such articles, can be and
normally is donc at the place of initia} manufacture, and

(c) the ol cost of the minor final asscmbly does not exceed two per-
cent of the valuc of the articles, and

{d} the articles are soid and shipped autside the state;

QS_% That portion of amounts received by any fhnerall home licensed to
do business in"this statc which js received as reimbursements for expendi-
tures _fox 0ods supplied or services rendercd by a porson not employed b
:; r:;ﬁ;:med or associated with the funcral home) and advanced b soch fu-

ome 23 an_accommadation to the persons paying &
long as such expenditisres and advances arcpebil!od t}; gz_ggsl;:s fungra!,{::
13085 paymp for

the funeral at only the-exact cost thereof and are separately itemized j
he. : ately itemized
billing statement délivered to such , persons. s e

{16) Amounis received from the United States or any instrumentality

thereof or from the state of Washy -QF @Ry munici ation or
tion for, ar to health or

mz;f subdivision thereof as com
social wd'fa_re services rgnde_red by a health or social welfare organization or
2 municipal corporation or political subdivision,

by,
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{17) Amounts vsed solely for repair, maintepance, replacement, man-
agement, or improvement of the residentia} structures and commonly held
property, but excluding property where fees or charges are made for usc by
the public who are not guests acoompanied by 2 member, which are derjved

by:

= {2} A ogoperative housing association, corporation, or parinership from
a person who resides in a2 structure owned by the cooperative housing 2sso-
ciation, corporation, or partnership;

(b} An association of owners of property as defined in RCW 64.32.010,
as now or_hereafter amended, from a person who is an apartment owner as
defined in RCW 64.32.010; or

{c) An association of owners of residential property from a person who
is 2 member of the association. "Assaciation of owners of residential prop-
erty” means.any organization of all the owners of residentizl property in a

defined area who ali hold the same property in common within the area.
For the purposcs of this subscction “commonly heid property’- includes

areas required for common sccess such 8§ reception areas, halls, stairways,
parking, etc., and may include recreation rooms, swimming peols and smal}
parks br recreation arcas; but is not intended to include more grounds than

are normally required in a restdential arca,.or to include such extensive ar-
cas as required for goll courses, campgrounds, hiking and riding areas,

boating areas, etc.
To qualify for thé deductions under this section:
{a) The salary or compensation paid to officers, managers, or cmployecs
must_be only for actual services rendered and at levels comparable to the
salary or compensation of like positions within the county whercin the

property is located;
(b) Dues, fees, or asscssments in excess of amonnts necded for the pur-
poses for which the deduction is allowed must be rebated to the members of

the association; .
{c} Assets of the association or organization must be distributable. io all

members and must pot inure 10 the benefit of any single member or group

of members.
NEW SECTION. Sec. 6. There is added to chapter 82.04 RCW a new

section to read as follows:

(1) For the purposes of RCW 82.04.430(16). the term “heaith or socizl
welfare organization” means an organjzation which renders health or soc:al
welfare services as defined in subsection {2) of shis section, which is a not—
for-profit corporation under chapter 24.03-RCW and which is managed by
a governing board of hot jess than eight individuais nonc of whom is a paid
employee of the ocganization or which is 8 corporation sole under chapter
24.12 RCW, In addition a corporation in order to bc exempt under RCW

82.04.430(16) shall satisfy the following conditions:

{1761}
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«(a} No part-of: il income may be paid directly or indirectly to its me
-
bf:rs. stockholders, officers, directors, or trustees except in the form of ser-
vices rendered by the corporation in accordanee’ with its purposes and
bylaws; ’

(b) Salary or compensation paid to its officers and cxecutives must be
only for arftual services rendered, anid at levels comparable to the salary or
compensation of like positions within the public sesvice of the state;

- {c) Am_:ts of the corporation must be irrevocably dedicated to the activ-
iti¢s for which the cxemption is_granted and, on the liquidation, dissolution,
or abandonment by the corporation, may not inure direetly-or indirectly to
t.hc- bgncﬁl of any member or individual except.a nonprofit organization, as-
sociation, or fwrpomzion‘which also would be entitled to the exemption:

fd) Thc corporation must be duly licensed or certified where licensing or
certjfication is required by law or reguiation;

(€} The amounts received: qualifying for exemption must be usad for the

activities for which the cxemption is granted; h .

{f) Services must be available regardless of race, color, national erigin,
or ancestry; and ’
{g) .’Fhﬁc director of revenue shall bave access-to its books in order to de-
termine whether the corporation is exempt from taxes within the i
RCW 82.04.430(16) and this section. kin the et of
{2} The term “health or social weifare scrvices” includes end is limited

10 . -

€2} Mental health,.drug, or alcohelism counseling or treatment;

(b} Family counscling; o

(c) Health care services;

(do)(T:crapcutic, diagnostic, rehabilitative, or restorative sexvices for the
care of the sick, -aged, or physically, developmenally, ol j ~dis-
abled individuals:. ‘ P . or emosionsly
_ (c‘) Acu'}'itims which arc for the purpose of preventing or ameliorating
juxcnik dclinquency or .child abuse, including recreational activities for
those purposes; B .-

(f) Care of orphans or foster children; "

(g), Day carc of children;

(!1) Employment development, 1raining, and placement: and

(i) Legal services to the indigent. '

NEW SEETION. Sec. 7. There is added to chapter 82.04 R

! . . Thy -§2. W
section to.read as-follows: : : . T et CW s now

. (D) This chapter doss not apply to ampunts derived by a nonprofit or-
ganization as a result- of condieting or participating in a bazaar-or rum-
mage saje if* . e

(a) The organization does not conduct.or parlicipate jn more than two
bazaars or rummage sales per year; and :

h .

mex)

WASHINGTON LAWS, 1979 Ist Ex. Sess Ch. 196

(b} ‘Each bazaar or rummage sale does not extend over a period of more
than two days; and

{c) The gross income reccived by each organization from each bazaar or
rummage salc daes not exceed one thousand dollars.

(2) For purposes of this section, -“nonprofit organization® means an Oi-
ganization that meets all of the following criteria:

(a) The members, stockholders, officers, directars, or trustecs of the or-
ganization do not reczive any pari of the organization's grass ncome, except
as payment for services rendered;

{b) The compensation rcceived by any person for services rendered Lo
the organization does not cxceed an 2mount reasonzble under the circum-

stances; and

(¢) The activities of the organization do not include a substantial
amount- of political activity, inciuding but not limited to influencing legisla-
tion and participation in any campaign on behalf of any candidate for po-
litical office.

Sec. 8. Section 2, chapter 169, Laws of 1974 ex. sess. and RCW 82.04-
442 are each amended 1o read as follows:

For cach of the cafendar years 1974 through 1983, a percentage as set
forth below, of any personal property taxes paid before delinquency after
May 10, 1974 by any taxpayer upon business inveniories during the same
calendar year or paid after delinguency under exienuating circumstances if
appraved by the department of revenue shall be allowed as a credit against
the total of any taxes imposcd on such tzxpayer or its successor by chapter

82.04 RCW (business and occupation tax), as follows:

Inventory taxes paid in 1974 . .. .. .. .. . ...ten pcreent
{nventory taxes paid in 1975 .. . ... . twenty percen:
RN . ... thirty percent

Inventory taxes paid in 1976

Inventory taxes paid in 1977 ... forty percent

fifty percent

Inventory taxes paid in #978.. ... ... .-
inventory taxes paid in 1979 .. .. ... . sixty percent
Inventory taxes paid in 1980 ... ... . seventy percent

. . . eighty percent

Inventory taxes paid in 198) ..
Inventory taxes paid in 1982 . . ninely percent
Inventory taxes paid in 1983 . one hundred percent

Sec. 9. Section 7, chapter 37, Laws of 1974 cx. sess. as amended by
section 1, chapter 35, Laws of 1977 ex. sess. and RCW 35.21.755 are cach

amended 16 read as follows:

A public corporation, comumission, or authority created pursuant to
RCW 35.21.730 or 35.21,660 shail reccive the same jmmutnity or exempLion
from taxation as that of the city, town, or county. creating the same: PRO-
VIDED, That, except for any property listed on, or which 15 within a dis-
trict listed on any federal or state register of historical sites, any such public

{1763}
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corporation, commission, or authority shall pay to the county treasurer an
annual excise tax equal o the amounts which would be paid upon real
property and personal property devoted to the purpeses of such public cor-
poration, commission, or autbority were it in private ownership, and such
seal properly and personal property is acquired and/or operated under
RCW 35.21.725 through 35.21.755, and the procesds of such excise iax
shall be aflocated by the county treasurer to the various taxing authorities
in which such property is situated, in the same manner as though the prop-
crty were in private ownership: PROVIDED FURTHER, That the provi-
sions of chapter §2.29A RCW{{(rand-REW-84:36:45and-§448-175)) shall
not apply to propesty within a district Jisted on any federal or state register
of historical sites and which is controlled by a public corpdration, commis-
sion, or authority created pursuant to RCW 35.21.730 or 35.21.660. which

was in cxistence prior to January ], 1976((;and-theexemptiomset-fortirn
this-proviso-shaii-be-aHowed-nraccordancewith-the-foltowing-schedies
= ?ﬁ‘wuiiz‘?&t‘lﬂpﬁmx‘nf

AL . Vo V% W0 - ..
AL T8 OURTWISC B0
LGz 108+ 1
1977 to—~+98+ —88-percent
3 V.Y ¥
182 to—Ho85— 66-2/3pereent
b I e T

986t 989— 33
X T oo pereent

Sec: 10. Sccuon 14, chapter 61, Laws of 1975-'76 2nd ex. sess. and
RCW 84.36.451 are each amended to read as follows:

The following property shall be cxemapt from taxation: Any and all
sights to occupy or use any real ar personal property owned in fee or held in
trust by:

{}) The United States, the siate of Washington, or any polmcal subdi-
vision or municipal corporation of the state of Washington{(;)); or

(2} A public corporation, commission, or authority created undcr RCW
35.21.730 or 35.21.660 if the property is listed on.or is within a district
listed on any federal or state register of historical il sites; and

(3) Including any leasehold interest arising from {{swch)) the property
identificd in subscctions (1) and (2) of this section as defined in RCW 82.
29A.020: PROVIDED, That ({this}} the exemption under this section shall
rot apply to any such leaschold interests which are a part of operating
properiies of public utilities subject to assessment .under chapter 84.12
RCW nior be construed 1o modify the provisions of RCW 84.40. 230.

Sex. 11. Section 2, chapter 61, Laws of 1975-'76 2nd ex. sess. and
RCW §2.29A 620 arc cach amended (o read as fdllows:

As used in this chapter the following terms shall be defincd as follows,

uniess the context otherwise requires:

{1764
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(1) "Leascehold interest” shall mean an interest in publicly owned real or
personal property which exists by virtue of any lease, permit, license, or any
other agreemeént, written or verbal, between the public owner of the proper-
ty and a person whe would not be exempt from property taxes if that person
owned the property in fee, granting possession and use, to a degree less than
fee simple ownership: PROVIDED, That no interest in personal pruperly
(excluding land or buildings) which is owned by the United Siates. whether
or noL as frustee, or by any foreign goverament shall constitute a leasehold
interest hereunder when the right (0 usc such property is granted pursuam
to a contract solely for the manufacture or production of articles for sake to
the United States or any foreign government. The term “lcaschold interest*
shall include tbe rights of use or occupancy by others of property which is
owned in fec or held in_trust by a public corporation, commission. o au-
thority created under RCW 35.21.730 or 35.21.660 if the property is listed
on_or is withiu a district listed on any federal or state register of bistorical
sites. The term “leasehold interest” shall not include road or utility case-
ments or rights of access, occupancy or use granted solely for the purpose of
removing matcrials or products purchased from a public owner or the lessee
of a public owner,

{2) "Taxabie rent” shall mean contract rent as defined in subsection (a)
of this subscction in all cases where the lease or agreement has been estab-
lished or renegotiated (hrough competitive bidding, or negotiaied or rene-
goliated in accordance with statutory requirements tegarding the rent
payable, or negotiated or rencgotiated under circumstances, established by
public record, clearly showing that the contract remt was the maximum at-
tainable by the lessor: PROVIDED, That after January 1. 1986, with re-
spect to any leasc which has been in cffect for ten years or more without
renegotiation, taxable rent may be established by procedures set forth in
subsection (b) of this subsection. All other teaschold interests shall be sub-
ject 10 the determination of taxable rent under the terms of subsection (b)
of this subsection.

{a) "Contract rent" shall mean the amount of consideralion duce as pay-
ment for a jeaschold interest, including: The total of cash payments made to
the lessor or to another party for the benefit of the lessor according 10 the
requirements of the feasc or agreement; expenditures for the protection of
the lessor’s interest when required by the terms of the leasc or agreement;
and expenditures for improvements to the praperty to the extent that such
improvements become the property of the lessor. Where the consideration
conveyed for the Jeaschold intcrest is made in combination with payment for
concession of other rights granted by the lessor, only that postion of such
payment which represents consideration for the leasehold interesi shall be
part of contract rent.

*Contract rent” shal] not include: (i) Expenditurcs made by the lessee,
which under the terms of the lease or agreement, are to be reimbursed by

t9rix
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the lessor 10 the lessee; (i) expenditures made by the lessee for the rep
ment or repair of facilities due 1o fire or other casualty er for alteratio
additions made nceessary by an action of government taken after the
of the execntion of the Jease or agreement; (iji} improvements . add
publicly owned property by a sublessec under an agreement executed,
1o January 1,.1976, whick bave been taxed 23 personal.property of the
lessee prior to January 1, 1976, or improvements made by a sublcssee g
same Jessee under a similar agrecment executed prior to January 1, 1
and such improvements shal] be taxable to the sublessee as persqnal p
erty; {iv) improvements addcd 10 publicly owned property if such imprg
ments are being taxed as personal property to any person. T ¢
Any prepaid contract rent shall be considered 10 have been paid in;
year due and not in the ycar actually paid with respect to prepayment
period of more than one year. Expenditores for improvements with z usgli
lifc of more than one year which arc included as part of contract rent
be treated as prepaid contract rent and prorated over the uscful life of]
impravement or the remaining term of the lease or agreement if the usgfi
life is in excess of the remaining term of the lease or agrcement. Rent gl
paid prior to lanuary !, 1976, shall be promted from the date:
prepayment.
With respect to a prodnct lease®, the value of agncu!lural products #
ccived gs rent shall be the value at the place of defjvery as of the fiftesf}
day of the month of delivery; with respect to all other products receivedg
contract rent, the value shall be that value determined at the time of 3l
under terms of the lease. :
(b) If it shali be determined by the department of revenuc, upon exan#
nation of a lessce’s sccounts or those of a lessor of publicly owned propesip
that a lessee is occupying or using publicly owned property in such 2 p
ner #s Lo create a leasehald mtcrﬁt and that such leasehold mtcrcst hagHg

"

of similar property for similar purposes over similar periods of umq;_
consideration shall be given to what would be considered a fair rate ol
turn on the market valuc of the property Icased less reasonable dedug
for any restrictions on use, special aperating requirements-or provisions
concurrent use by the lessor, another person or the general public.
(3) "Product lease® as used in this chapter shall mean a lease of . wn
erty for use in the production of agricyltural or marine products to the3s
tent that such kease provides for the contract rent to be paid by the def
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ol 2 s«ated percentape of the production of such agricultural or marine pro-
ducts o the credil of the lessor or the payment 1o the lessor of a stated
pesccatage of the proceeds from the sale of such products.

(4) "Renegotiated® means a change in the leasc agreement which
chiagges the egreed time of posscssion, restrictions on use, the rate of the
gash rental or of any other consideration payable by the lessce to or for the
benefit of the lessor, ‘other than any such change rcquired by the terms of
‘ﬁ;‘lasc or agrecment. In addition ’rencgotiated® shall mean a continua-
tien «of :possession by the lessee beyond the date when, under the terms of
{h¥tease agreement, the. lessee had the right 1o vacate the premises without
iﬁy further liability to the lessor.

{5) "City" means any city or town.
i NEW SECTION. Sec. 12. There is added Lo cbapter 82.04 RCW a new
g&hon to read as follows.
¥ ~This chapter shall not apply to school districts and educational service
districts as dcfined in Title 284 RCW. In respect 10 materials printed in the
&ihdol district and educational service districts printing facilitics when said
msterials are uscd solely for school district and educational service district

"KEW SECTION. Scc. 13. There is added te chapter 82.04 RCW a new
bpiuon to read as follows:

The tax imposed by RCW 82.04.270(1) does no1 apply tc any person
who manufactures alcohal with respect 1o sales of said alcohol to be used in
Al production of gasohol for use as motor vehicle fuel. As used in this sec-
’lwu "motor vehicle fuel® has the mmcaning given in RCW 82.36.010(2), and
”iasohol‘ means motor vehiclc fuel which conmains more than aine and

Drehalf percent alcohol by volume.
r" . NEW SECTION. Séc. 14. There is added to chapier 82.04 RCW a new

sgauon to read as follows:
This chapter does not apply to any county. city or town as defined in

’-
t‘aﬂc 35 RCW and Tidle 36 RCW, in tespect (o materials printed in the
ol'puy, city or Lown printing facilities when said wmaterials are used solely

"

:t,'o'r said county, city or town purposes.
s NEW SECTFION. Scc. 15. This act is necessary for the immediatc
{pieservation of the public peace, health, and safety, the support of the statc
gavérament and its existing public institutions, and shall take cflect on July

4y 3979.

&5.Passed-the Housc May 14, 1975.

Passed the Senate May 1. 1979.

Approved by the Governar May 24, 1979.

.Fr{ - Filed in Office of Secretary of State May 24, 1979.
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environment (o résidents of substantiaily polluted
areéas,

SUMMARY:

The Departinent of Ecology is required to conduct
a voluntary vohicle emission inspection program.
The implementation of public education and
notification programs is fequired. These programs
are to provide information regarding vehicle
emissions, noncompliance and emission contributing
areas, and restrictions imposed on those arcas. The
Departmem of Ecology Is to develop, with the
Superintendent of Public Instruction and the State
Board for Community College Educalion, a
program for grantig cestificates of instriclion to
persons wha successfully complete training ceurses

regarding engine maintenance and emission control
sysiems.

If the Director of the Department of Ecology
determings that .the air quality standards for
vehicle-emission contaminatts are likely to be

exceeded- in an area after December 3, 1982, the |

Director is réquired to designate the area as a
noncompliance area for motor vchicle emissions

The geographic ares, including the. nonmmp&iance. ‘

arca Within whosé boundaries are registered
vehicks that contribute significantly to the violation
of the standurds within the noncompliance area, is
to bedesignated 2% an emissien contributing drea.

The Department is reiuired to administer a vehicle
emission inspection system for all motor vehicles
registered within cach emigsign contributing area.
The .inspection stdliohs must- be establighied and
operated by one of mare. private contractors who
secure contraclts by competitive bid. Such
contrictors may not be in the business of repairing
vehicles for compensation. Owiiers or opetators of
flects-of motar vehicles aind used motor vehicle
deaters may be authorized by the Director of 1he
Department of Ecology to inspect their vehicles.

The Department of Ecology must revigw consumer
complaints regarding the inspoction systeth and

repair service utilized Lo meel the ‘emission
standards.

After January (, 1982, motor vehicle licenses for
vehicles registered in emisslon contributing arcas
may npt be “issued or renewed unless the
applications are accompanied by:

}. A certificate of compliance issued for vehicles

passing the emission test by meeting the emission
standards; or

2. A cortificate of acceptance issued to a vehicle
owner whose vehicle failed the inspection test,
who then spent more than $50-on repairs and/or
parts (o pas§ the inspeciion, but whose vehicle
nonetheless failed to pass the inspection test upon
retesting.

The following motor vehicles are exempted from

this requirement: new vehicles (first licensing);

136]

vehicles fifteen years old or older; those powered by
electricity or by diess! sngines; motorcycles and
mator driven cytles; certain farm vehxc\es, and.
classes of vehicles designated by the Directdr of the
Départment of Ecology, An arsa may no longsr be
designated 8s a noncomplianoe ares if" the air
quality standards ar¢ no longer being violated in the
area and termination of the area inspection system
. does not result in violations of the standards.

Any rules proposed by the Department of Beology
10 implement this act, including those designating
" noncompliance and emission contributing ercas and
their boundaries, must be submitted to the House

_and Scnate ‘Ecology Committees for revlew and
“dpprovd] before addption. e

The provisions of the bill exgite on January 1,

1990, unless extended by law for an- addllkmal
period of time.

The state” cperaung budget au(honzm the
expenditure of nol meore than $5Q0,000 by the
Department of Ecology to lmplcmem. l'hls program
during the 1979-8! biennium.
House: (a) 62 36
Senate: (a) 25 22
H. Coycur: 55 36

Effectivé: Sept. 1, 1979
C 163 L 79 Ist ex. sess.

SHB 302

SPONSORS: Committee on Revenue.
(Originally Sponsored by
Representatives Whiteside, Thompson,
Adams, Barr, Burns, Brekke, Fancher,
Maxie, Taylor,, Wnlhams, North dnd
Bhlers)
{By Department 6f Social and Health
Services Request)

COMMITTEE: Revenue

Modifying the B&O tux.
ISSUE:

Bxemptions and reductions in the business and
accupation tax statule are necessary' in order to
make the statute more equitable, reflect inflation,

and encowrage the development of certain produets
in Washinglon State.

SUMMARY:

A business and occupation (B&O) tax rale of one~
cighth of ane percent s imposéd upon
manufacturers of soybean oil and sunflower oil,
A B&O tax yate of thirty-three hundredths of one
percent is imposed upon sleamship agents, customs
house brokers, frclghl {orwarders, cargo charter

brokers and air cargo agents engaged in
international trade activities.

B&O tax rate of thirty-three hundgedths of one
percenit is ithposed upon persohs cngaged in the
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business of s\evedor'mg and associated aclivities.
The porton of income of public ports and other
publie setvice businesses derived from these

activities is éxempt lrom the 1.8% public utility tax
tale and subject to.the .33% raie.

Counties, towns, und other municipal corporations

may net imposc any excisc (axes on parimuiuel
wagering,

Hospitals seiling prescription drugs o5 4n intégral
part of services rendered are exempted from B&Q

tex on amounts received from thie sale of such
drugs.

An exemption from B&O tax o interest on louns

ta producers of uquatic products 1 extended (o
ceoperative lending institutions,

Funeral homes are exempled {com B&O tex for
indircct costs incurred, such as previding fowers,
soloists, ministers and (ransportation services, paid
in advance by the funeral home for the convenience
and accommodation of its customers. Custorfers
rmgst be bilted at the exact cost o the funcral hame

and such costs must be separately itemizéd in ihe
billing statement.

Amounts received from the United States or any

governmcnt;l unit for support of heaith and social

welfare scrvices are exempied from business and
ofcupation tax assessed’ upon private, nonprot
heaith and social welfare orgamzdlmns. but only if

the organizations comply wnh several spccuhed
chnditions.

A deduction is allowcd {rom the B&O ux for
amounts received by condominipm ovners'

associntions; cooperative housing associations, und’ |
otheér associations of owners of residential property

for the repair, maintenance, and management of
residential structures and common areas.

Credit for prbpcrty taxes paid on business

inventories is allowed 1o delinquent taxpayers under
extenuating circumstances if approved by the
Department of Revenue.

The income level at which a busingss activity

becomes subject to the approprisie bushpess- And :

occupation tax is raised from $300 to §1 000 5

Arhounts derived by a nonprofit organization as 2

R ke
resull of conducting or participating in a bazadr Or,

rummage sale are exempted from B&O tax if

certain specified conditions are followed.

The tax-exeiipt stotus of the Pike Place Market in ™

Seatlle is clarified.

The B&O tax does nat apply to the printing
facilities of schools, counties, citics, ar towns when

the printed materials arc used solely for school,
county, city, or lowa purposes.

The B&O tax on wholesalers ‘does’ gt apply to

persans who manufacture sicohol to be. uscd m Lhc
production of gasohol.

31

HB 307 !

The B&O tax s1atus of amounts received by clubs
and other organizations which are designated as
dues Lo their members is clarified.

The bill contains an emergo;\cy dause and tskes
effect July {, 1979,

House: 9% 0
Scnaté: (a) 46
K. Concur: 85 7

Effective: duly 1, 1979
C 196 1. 79 Ist ex. sess.

HB 307

SPONSORS: Representatives Newhouse and Knawlés
COMMITTEE: Judiciary

Revising the criminal code.
ISSUE:

in 1975 a compreheasive revision of the criminal
code was onacted, codified as the Washlnf,ton
Criminal Code (Title 9A RCW). The

revision, which was the product of an extended
criminal code revision® process in this state, was
principally based upon 2 proposal developed by the
Crliminal Code Revision Committec of the State
Bar Assoclation. The Committes has continued in
cxistence in order to develop whatever follow—up
housekeeping amendments appear to be necessary.
The Committee’s first proposal was introduced in

1976 and criacted as Chapter 38, Laws of 1975-76,
2nd ex. scss.

-SUMMARY:

This Is the secand housekeeping bill developed by
the Criminal Code Revision Commitlce as a
" follaw<up to the 1975 criminal code revislon. It
. makes the (ollowing changes in the criminal law:

1, The rape and siatutory rape statutes, which are
now in Title 9, and the communicating with a
.minor for immoral pucposes and indecent
libertigs statutes, are recodified into & mew
chapter in Title: 9A. The purpos¢ of this
recodification is ta gather all of the sex crimes
stalules into a single chaptler-within Title 9A.

Some language in the excusable homicide statute
is revised to elimihale some vncertainty caused
by the revision in the manslaughter statules in
1975, The problem -is that the mental state
requirement in the lowest degree of felony
homicide (manslaughler secopd) is
negligence™  which is  defined as "gross
negligence, " The cxcusable homicide statute,
however, requires that the actor acled "with
otdinary caution” which leaves open the question
of whelher someone écung with simple
negligence can take advantdpe of the excysable
homicide statuwe, To eliminate this uncertainty,
the phrase “without criminal negligence"” is

*criminal
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CERTIFICATION CF ENROLLMENT

BUBITITUTE HOUSEK BILL 1624

Chapter 23, Laws of 2001
{partial veto)

57th Legislature
2001 Second Special legislative Session

HEALTH OR S8OCIAL WELFARE S8ERVICES--TAX DEDUCTION

EFFECTIVE DATE: 7/13/0)

Pasged by the House June 4, 2001 CERTIFICATE
Yeas 87 Nays ©

¥e, Timothy A. Martin and Cynthia
%ehndex, Co-Chiaf Clerks of the House

; FRANK CHODE of Reprasgentatives of the State of

+ « Speakexy of the Housa of Washington, do hereby certify that the
Representatives attached iz SUBSTITUTE HOUSE BILL 1624
as passed by the Youse of
Representatives and Lthe Ssnate on the

3 dates hereon set forth
CLYDR BALLARD
€peaker of tha House of
Representatives
T I e A. TIN
Chisef Clerk
Pagsed by the Senate June 14, 2001 ’
Yeas 43 Nays 0 , CYNTHI ER
Chiaf Clerk
BRAD OWEN
frezldent af the Senate
hpproved July 12, 2001, with the FILBD
exyeption of secrion 3, which is
vetoed

July 13, 2001 3:14 p.m.

GARY LOCKE
Governor ¢f the State of NWashington

Secreltary of State
State cf Washington
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SUBSTLTUTE HOUSE BILL 1624

Passed Legislature - 2001 ¥ Special Session

State of Vashington 57th Legislature 2001 Regular Session
By House Committee on Finance {originally asponsored by Representatives
Morrim, Cairnes, Reardon, Conway, Dunshee, Ogden, Pennington, Van
Luven, Doumit, Veloria, Dickerson, Frowhold, Anderson and Edwards)
Read firsk time Referred to Committea on

AN ACT Relating to the business and occupztion tax deduction for
health or social welfare services as applied to government-funded
health benefits paid through managed care organizations; amending RCW
82.04,4297; creating new sections; and declaring an emergency.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION. Sec. 1, The legislature finds that Lhe deduction
under the business and occupation tax statutes for compenesation from

public entities for health or social welfare services was jintended to
provide yovernment with greater purchasing power when government
provides financial support for the provision of health or social
welfare services to benefited classes of persons. The legislature also
finds that both the legislature and the UnilLed States conéress have in

recent years modified government-funded health

care programs l.o
encourage participarion by benefi

ciariecs in highly regulated manaqed
care programs operated by persons who act as interwediaries between

governmenl entities arnd health or sccial welfare organizations. The

legislature further finds that the objeclive of these changes is again

ro extend the purchasing power of

gcarce government health care
resources, bul that this objective would be thwarted to a significant

SHB 1624 .8L

Appendix 8-2



=

g0 e W

28
3Q
31
32

33
34
3%

36

degree if the pusiness and occupation tax deduction were lost by health
or social welfare organizations solely on account of their
participation in managed care for government-furnided health programs,

In keeping with the original purpose of the health or social welfare
deduction, it is desirable to ensure that compensation received from

government sources through contractual managed care programs also be
deductible.

Seo. 2, RCW 32,04.4297 and 1988 ¢ 67 s 1 are each amended to reamd
as follows:

In computing tax there may be deducted from the measure of tax
amounts received from the United States or any instrumentality thexeof

or from the state of Washington or any municipal corporation or
political subdivision thercof as compemnsation for,

or to dupport,
health or social welfare services rendered by a health or social

welfara organization or by a municipal corporation or political
gubdivision, except deductions are not allowed under this section for
amounts that are recelved under an employee benefit plan. For purposeg

of this sgection, "amounts regeived from* ingludes smounts rodeived by
eal i

Q 1 atig nonpr. i

Mmmﬁ_ﬁmmmﬁsmﬁmwww

i dex a o alth n f _

medicare program authorized under Tible XVIII of the federal social
curit : edi ista ’ z

program authorized yndex -chapter 74.09 RCW; or for tha state of
$ashington bagic health plan avthorized undexr chaptex 70,47 RCH, to the

extent thar rheme amounts are regeived as compensation for health care
rvices withi he s of henelilts by the pertinent
e ¢ pr R

*NEW _SECTION, Sec. 3. This act applies to taxes collected after
the effective date of this act, including taxes csllected on reporting

periods prior to the effective date of this act

*Jec 3 wae wetoed See message at end cof chapter

NEW _SECTION. Sec. 4. This act 1s necessary far the immedisce
preservation of the public peace, health, or safety, or support of the

state government and its exisbing public institutions, and takes effect
imnzdiately

SHB 1624 5L
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Passed the Houge June 4, 2001

Pagsed the Senate June 14, 2001,

Approved by the dovernor July 13, 2001, with the exception of
certaln iteme that were vetoed,

Filed in office of Secretary of State July 13, 2001

Note: Governor*s explanation of partial veta is as followa:

am returning herewith, without my approval as to gectlion 3,
8ubstitute House Bill No 1624 entitled:

Y
-

"AN ACT Relating to the busineass and occugation tax daduction for
health or social welfare services as applied to government-funded
health benefitp paid through managed care organizations;"

Substitute House Bill No . 1624 authorizes a business and cccupation
{(B&O} tax deduction for amounte recelved by a health Or social welfare
organization that is a non-profit hospital or a public hoaspital, from
a managed care organizatian or other entity that is undex contract with
the federal or state government to manage cextain health care benefits,
The deduction is equal tc the amount of paymentsa the entity recaeives
for health benefite for Medicare; medical assistance,

children’s
health, or other programg aulhorized pursuant to RCW 74,.09; or the
Washington Basic Health plan,

The credit amount is limited to the
extent theoe paymentes are recelved as compensation Eor health care
services within the scope of bhenefits covered by the pertinent
government health care program.

Section 3 of thisg bill would have applied the deduction to taxes
collected in the future, on reporting periods prior co the effective
date of thig act. The retroaotive nature of the provision is not fair
to taxpayers who have timely reported and remitted their taxes.
Taxpayers who failed to pay their taxes due befores the effective date

of thig bill would have been rewarded for being delingquent, while thoge
who paid on time would not receive a refund

(euch refunds are
prohibited by Article VIII, Section 7 of the Washingloun Congtlitulion zs
interpreted by the Washington Sypreme Court).

For this reason, I have vetoed section 3 of Substiture House Bill
No. 1le24.

With the exception of section 3. Substitute House Bill No. 1624 ig
approved !

SHB 1624.SL
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FINAL BILL REPORT
_ SHB 1624

C23L01R2
Synopsis a3 Enacted

Brief Description: Clarifying the taxation of amounts received by public eatities for health
or welfare gervices.

Sponsors: By House Commiltee on Finance (originally sponsored by Represcntatives
Moris, Caithes, Reardon, Conway, Dunshee, Ogden, Penniaglon, Van Luven, Doumit,

Veloria, Dickerson, Fromhold, Anderson end Edwaids).
Houge Committee on Finance
Senate Commitiee on Ways & Means -

Background:

Washington’s major business tax is the business and occupation (B&Q) tex. This tax is
imposed-on the gross recsipts of business activities conducted within the stale. Nonprofit
organizations pay B&O tax unless specifically exempted by statute. Exemption from
federal income tax doe¢s not automatically provide exemiption from state taxes.

Specific B&0 exemptions and deductions, covering all or most income, exist for several
‘types of nonprofit organizations. The eligibility conditions very for each exemption. The
B&O tex deduction for nonprofit organizations or local government jurisdictions for the

support of health or social welfare programs is provided only for payments made directly
by federal, state, or local governments.

Summary:

Nonprofit hospitals and public hospitals are exempt from B&O tax on payments they
receive {rom organizations under contract with the federal oc state goverminent to manage
health benefits for medicare, medical assistance, children’s health, or the basic health
plan.

The cxemption applies to taxes collected afier the act’s cffective date, including amounts
from reporting periods before the act’s effective date.

Votes en Final Passage:

Housz Dill Renort

SHB 1624
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First Special Session
House 93 2

Second Special Session
House 87 0
Senale 48 0

Effeetives July 13, 2001

Partial Veto Summary: The Govemnor vetoed the section which provided an exemnption
for tax amounts from reporting periods before the act's effective date.

Houze Bill Repont SHDB 1624
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§2.04.431

able and potentially major impact on causes of poverty in
communities of the state. [1986 ¢ 261 § 6; 1985 ¢ 431 § 3;
1983 1stex.s. ¢ 66 § 1; 1980 ¢ 37 § 80:; 1979 ex.s. ¢ 196 §
6.)

Intent—1980 ¢ 37: See note lollowing RCW §2.04.4281.

Effective date—1979 ex.s. ¢ 196: See note following RCW
82.04.240.

82.04.4311 Deductions—Compensation received
under the federal medicare program by ceriain nonproflt
and municipal hospitals. A public hospital that is owned
by a municipal corporation or political subdivision, or a
nonprofit hospital that qualifies as « health and social
welfare organization as defined in RCW 82.04.431, may de-
duct from the measure of tax amounts received as compensa-
tion for health care services covered under the federal
medicare program authorized under Title XVIII of the
federul social security act; medical assistance, children’s
hcalth, or other program under chapter 74.09 RCW; or for
the state of Washington basic health plan under chapter
70.47 RCW. The deduction authorized by this section docs
not apply to amounis received from patient copayments or
patient deductibles. [2002 c 314 § 2.}

Findings—2002 ¢ 314: "The legislature finds that the provision of
health services to thoss people who receive federal or state subsidized heulth
care benefits by reason of age, disability, ot lack of income is a recoguized,
necessary, and vital governmental functon. As a result, the Jegislature finds
that it would be inconsistent with that govermnmental function (0 lux amounts
received by a public hospital or wonprofit hospital qualifying as a health and
social welfare organization, when the amounts are paid under a health
service program subsidized by federal or state government. Further, the tax
stetus of these amounts should not depend on whether the amounts are
recaived directly from the qualifying program or through a managed health
care organization under contract to manage benefits for 2 qualifying
program. Therefare, the legislature adopts this act to pravide & clear and
undetstandable deduction for these amounts, and to-provide refunds for
taxes pald as specified in section 4 of this act.” [2002c 314 § 1]

Refund of taxes—2002 ¢ 314: "A pubdlic hospital owned by a
musicipal comoration or political subdivision, or a nonprofit haspital that

qualifies as a health and social welfare organization undec RCW 82:04.431,
is entitled to:

(1} A refund of business and occupation tax paid between January 1,

1998, and Apxil 2, 2002, on amaounts that would be deductible under section
2 of this act; and

(2) A waiver of tax Jibility for accrued, but unpaid taxes that would
be deductible under section 2 of this act." {2002 ¢ 314 § 4.]

Effective date=—2002 ¢ 314: "This act is ncecssary for the imnwediate
preservation of the public peace, bealth, or safety, or suppord of the state

government and its existing public institutions, and takes effect immediately
[April 2, 20021 [2002 ¢ 314 § 5.)

82.04.432. Deductions—Municipal sewer service fees
or charges. In computing the tax imposed by this chapter,
municipal seweruge utilities and other public corporations
imposing and collecting fees or charges for sewer service
may deduct from the measure of the tax, amounts paid to
another municipal corporation or governmental agency for
sewcrage interception, treatrnent or disposal. [1967 ex.s. ¢
149 § 17.)

82.04.4222 Dcductions—Artistic or cultural organi-
zation—Compensation from United Statcs, state, etc., for
artistic or cnltural exhibitions, performances, or pro-
grams. [n computing tax there may be deducted from the
measure of tax amounts received from the United States or

[Title 82 RCW-—page 40]

Title 82 RCW: Excise Taxes

any instrumentality thereof or from the state of Washington
or any municipal corporation or subdivision thereof as
compensation for, or to support, artistic or cultural exhibi-
tions, performances, or programs provided by an artistic or
cultural organization for attendance or viewing by the
general public. {1981 ¢ 140 § 1.]

“Artistic or cultural organization” defined: RCW 82.04.4328.

82.04.4324 " Deductlons—Artistic or cultural organi-
2ation—Deduction for tax under RCW 82,04.240—Valve
of articles for use in displaying art objects or presenting
artistic or cultural exhibitions, performances, or pro-
grams. In computing tax there may be deducted from the
measure of tax by persons subject to payment of the tax on
manunfacturing under RCW 8§2.04.240, the value of articles
to the extent manufacturing activities are undertaken by an
artistic or cultural organization solely for the purpose of
manufacturing articles for use by the organization in display-
ing art objects or presenting artistic or cultural exhibitions,
performances, or programs for atiendance or viewing by the
general public. [1981 ¢ 140 § 2.]

"Artistic or cultural organivation” defined: RCW 82.04.4328.

£2.04.4326 Deductions—Artistic or cultural organi-
zations—Tuition charges for attending artistic or culfural
education programs. In computing tax there may be
deducted from the measure of tax amounts received by
artistic or cullural organizations as tuition charges collected
for the privilege of attending artistic or cultural education
programs. [1981 c 140 § 3.] ’
"Artistic or cultural organization” defined: RCW 82.04.4328.

82.04.4327 Deductions—Artistic and cultural
organizations—Income from business activities. In
computing tax there may be deducted from the measure of
tax those amounts received by artistic or cultural organiza-
tions which represent income derived from business activities
conducted by the organization. [1985 ¢ 471 § 6.)

Severabllity—Effective date—1985 ¢ 471: Sec notes following
RCW B2.04.260.

“Artistic or cultural organization” defined: RCW &2.04.4328,

82.04.4328 "Artistic or cultura) organization"
defined. (1) For the purposes of RCW 82.04.4322,
82.04.4324, 82.04.4326, 82.04.4327, 82.08.031, and
82.12.031, the term "artistic or cultural organization" means
an organization which is organized and operated exclusively
for the purpose of providing artistic or cultural exhibitions,
presentations, or performances or cultural or art education
programs, as defined in subsection (2) of this section, for
viewing or attendance by the generdl public. The organiza-
tion must be a not-for-profit corporation under chapter 24.03
RCW and managed by a governing board of not less than
eight individuals none of whom is a paid employce of the
organization or by a carporation sole under chapter 24.12
RCW. In addition, to qualify for deduction ur exemption
from taxation under RCW 82.04,4322, 82.04.4324,
82.04.4326, 82.04.4327, 82.08.031, and 82.12.031, the cor-
poration shall satisfy the following conditions:

(8) No part of its income may be paid directly or
indirectly to its members, stockholders, officers, directors, or

(2002 Ed.)
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FINAL BILL REPORT
HB 2732

e ST
CTHAT 02
Synopsis as Enacted

Brief Description: Excluding government subsidized social welfare compensation from
taxation.

Sponsors: By Representatives Gombosky, Caimes, Berkey, Nixon, Morris, Armstrong,
Esser, Fromhold, Ogden, Conway, Hunt, Van Luven, Veloria, Romero, Reardon,
Edwards, Chase, Morell, Santos, Kenney and Wood.

House Committee on Finance
Senate Committee on Ways & Means

~ Background:

Washingtons major business tax is the business and occupation (B&Q0) tax. This tax is
imposed on the gross receipts of business activities conducted within the state. Nonprofit
organizations pay B&O tax unless specifically exempted by statute. Exemption from
federal income tax does not automatically provide exemption from state taxes.

Specific B&O exemptions and deductions, covering all or most income, exist for several

types of nonprofit organizations. The eligibility conditions vary for each exemption or
deduction,

SHB 1624, adopted in 2001, provided a deduction for nonprofit hospitals and public
hospitals from B&O tax on payments they receive from otganizations under contract with
the federal or state government to manage health benefits for medicare, medical
assistance, children’s health, or the basic health plan. A deduction already existed for
these payments when made directly by federal, state, or local governments.

SHB 1624 contained a section that applied the deduction to taxes collected after the act’s
cffective date, including amounts from reporting periods before the act’s effective date.

The Govemor veloed this section of SHB 1624 stating thal: "The retroactive nature of the
provision is not fair to taxpayers who have timely reported and remitted their taxes.
Taxpayers who failed to pay their taxes due before the effective date of this bill would

have been rewarded for being delinquent, while those who paid on time would not
receive a refund...”

Summary:

House Bill Report -1- HB 2732
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The tax deduction available to nonprofit hospitals and public hospitals for payments for
health benefits under medicare, medical assistance, children’s health, or the basic health

plan is restated in a new section. The deduction does not apply to patient copayments or
deductibles.

Nonprofit hospitals and public hospitals are entitled to retroactive relief for B&O taxes on
peyments for health benefits under medicare, medicel assistance, children’s health, or the
basic health plan. Taxpayers who remitted tax are entitled to & refund dating back to
Janwary 1, 1998. Tax liability for unpaid taxes is waived.

Votes on Final Passage:

House 97 1
Senate 48 0

Effective: April 2, 2002

House Bill Report -2 HB 2732
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Westlaw.
49 P.3d 947

112 Wash.App. 428, 49 P.3d 947
(Cite as: 112 Wash.App. 428, 49 P.3d 947)

[

Court of Appeals of Washington,
Division 2.
Charles A. PILCHER, M.D., Appellant,
V.
STATE of Washington, Department of Revenue,
Respondent.
No. 27043-9-11.

July 2, 2002.

Taxpayer filed excise-tax-refund appeal after the
Department of Revenue audited taxpayer and as-
sessed additional business and occupation taxes of
$49,166, plus statutory interest. The Superior
Court, Thurston County, Christine Pomeroy, J.,
entered judgment in the Department's favor. Tax-
payer appealed. The Court of Appeals, Hunt, C.J.,

held that taxpayer did not qualify for pass- through
payment exemption.

Affirmed.
West Headnotes
{1] Appeal and Error 30 €°1010.1(6)

30 Appeal and Error
30X VI Review
30XVI(I) Questions of Fact, Verdicts, and
Findings
30XVI(I)3 Findings of Court
30k1010 Sufficiency of Evidence in
Support
30k1010.1 In General
30k1010.1(6) k.
Evidence, Most Cited Cases
Challenged findings will be binding on appeal if
they are supportcd by substantial evidence in re-
cord.

Substantial

2] Admlmstratlve Law and Procedure 15A €=
791

Page 1 of 10

Page |

15A Administrative Law and Procedure
15AV Judicial Review of Administrative De-
cisions
15AV(E) Particular Questions, Review of

15Ak784 Fact Questions
15Ak791 k. Substantial Evidence.
Most Cited Cases

Substantial evidence exists where there is a suffi-
cient quantity of evidence in record to persuade a
fair-minded, rational person of truth of finding.

[3] Appeal and Error 30 £~900

30 Appeal and Error
30XVI Review
30XVI(G) Presumptions
30k900 k. Nature and Extent in General.
Most Cited Cases
On appeal, an appellate court views evidence in the
light most favorable to prevailing party.

[4] Appeal and Error 30 €996

30 Appeal and Error
30XVI Review
30XVI(I) Questions of Fact, Verdicts, and
Findings
30XVI(I)1 In General
30k996 k. Inferences from Facts
Proved. Most Cited Cases

Appeal and Error 30 €5>1008.1(4)

30 Appeal and Error
30XVI Review

30XVI(I) Questions of Fact, Verdicts, and

Findings
30XVI(I)3 Findings of Court
30k1008 Conclusiveness in General
30k1008.1 In General
30k1008.1(4) k. Credibility of

Witnesses; Trial Court's Superior Opportunity.
Most Cited Cases

Appeal and Error 30 €551010.1(6)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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49 P.3d 947
112 Wash.App. 428, 49 P.3d 947
(Cite as: 112 Wash.App. 428, 49 P.3d 947)

30 Appeal and Error
30XVI Review
30XVI(I) Questions of Fact, Verdicts, and
Findings
30XVI(I)3 Findings of Court
301010 Sufficiency of Evidence in
Support
30k1010.1 In General
30k1010.1(6) k.
Evidence. Most Cited Cases
Under ‘substantial evidence standard, an appellate
court will not substitute its judgment for that of a
fact finder; instead, it accepts the fact finder's views
regarding credibility of witnesses and weight accor-
ded to reasonable but competing inferences.

Substantial

[5] Licenses 238 €28

238 Licenses
2381 For Occupations and Privileges
238k27 License Fees and Taxes
238k28 k. In General. Most Cited Cases -
The business and occupation tax applies to virtually
all business activities conducted in state. West's
RCWA 82.04.220.

[6] Licenses 238 €29

238 Licenses
2381 For Occupations and Privileges
238k27 License Fees and Taxes
238k29 k. Amount. Most Cited Cases

In determining business and occupation tax, under
broad definition of gross income of business, a ser-
vice provider may not deduct any of its own costs
of doing business, including its labor costs, from its
gross income. West's RCWA 82.04.080, 82.04.220.

[7] Licenses 238 €229

238 Licenses
2381 For Occupations and Privileges
238k27 License Fees and Taxes
238k29 k. Amount. Most Cited Cases
Taxpayer, who hired independent contractors to
help staff emergency room, was not entitled to de-

Page 2 of 10

Page 2

duct his labor costs or any other expenses related to
his business before paying the business and occupa-
tion tax on gross income he received from hospital,
his employer, as compensation for his services; tax-
payer was not acting solely as agent for physicians
he hired, and taxpayer was not acting solely as
pass-through for payments from hospital to physi-
cians, rather, taxpayer could pay physicians amount
they agreed upon. West's RCWA 82.04.080,
82.04.090, 82.04.220.

[8] Licenses 238 €29

238 Licenses
2381 For Occupations and Privileges
238k27 License Fees and Taxes
238k29 k. Amount. Most Cited Cases
Taxpayer, who was challenging assessment by De-
partment of Revenue that taxpayer owed additional
business and occupation taxes, did not qualify for
pass-through payment exemption, where taxpayer's
payments to physicians under his contract with hos-
pital, that hired taxpayer to hire independent con-
tractors to help staff emergency room, were not ex-
cludable; payments from hospital were neither ad-
vances nor reimbursement for monies taxpayer
owed his retained physicians, taxpayer did not re-
ceive payments from hospital for services which he
did not or could not render, and taxpayer's liability
was not solely that of agent. West's RCWA
82.04.080, 82.04.090, 82.04.220.
**948 *429 George Carl Mastrodonato,Lane Pow-
ell Spears Lubersky, Olympia, Michael Barr King,
Lane Powell Spears Lubersky, Seattle, for Appel-
lant.

Amne Elizabeth Egeler, Cameron Gordon Comfort,
Assistant Attorneys General, for Respondent.

Dirk Jay Giseburt, Settle, for Amicus Curiae.

HUNT, C.J.

Dr. Charles A. Pilcher appeals a judgment for the
Washington Department of Revenue (Department)
in his business and occupation (B & O) tax refund

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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action. He *430 argues that the Department wrong-
fully required him to pay B & O tax on that portion
of his gross receipts from Evergreen Hospital that
he had paid to the physicians he hired to staff the
hospital's emergency department. We hold that (1)
substantial evidence supports the trial court's find-
ings of fact, and (2) Pilcher's payments to the phys-
icians under his contract with Evergreen are not ex-
cludable from income as pass-through payment ex-
emptions. We affirm. '

FACTS

Evergreen Hospital (the Hospital) provides emer-
gency services to patients through its emergency
department. Evergreen contracts out its emergency
department physician services, rather than hire the
necessary emergency room physicians itself.

1. EMERGENCY SERVICES CONTRACTS
A.HOSPITAL-PILCHER CONTRACT

Dr. Pilcher is a licensed physician and Certified
Specialist in Emergency Medicine. During the
1986-89 audit period at issue here, he contracted
with the Hospital (the Hospital/Pilcher contract) to
serve as Medical Director and as the providing

physician for the Hospital's emergency department.
FNI

FNI1. The Hospital's strategy was that its
emergency department could be “managed
most efficiently and effectively if medical
direction and professional services are
provided by a single responsible individu-
al.” CP at 662 (Finding 4). The Hospital
wanted to ensure accountability by having
“Dr. Pilcher be solely responsible for the
provision of emergency physician ser-
vices.” Report of Proceedings (RP) at 176.
The Hospital understood that it was enter-
ing into a contract solely with Dr. Pilcher

Page 3 of 10

Page 3

and did not think that Dr. Pilcher was rep-
resenting other parties. CP at 297.

As part of the Hospital/Pilcher contract, Dr. Pilcher
agreed that he “or one or more of his agents or em-
ployees, shall be in attendance and on duty as a
physician in the emergency department of the Hos-
pital at all times, so as to provide the Hospital
24-hour on-duty coverage.” Clerk's *431 Papers
(CP) at 662 (Finding 5.1). Because it would be
physically impossible for Dr. Pilcher to be on duty
24 hours a day, seven days a week, CP **949 at
664 (Finding 6), the Hospital agreed that Dr.
Pilcher could “from time to time associate compet-
ent, licensed, physicians or associates, in his sole
discretion [.J” CP at 664 (Finding 5.10).

The Hospital/Pilcher contract provided that (1) the
relationship of Dr. Pilcher “and his agents and em-
ployees to the Hospital shall be that of an independ-
ent contractor,” CP at 209, and (2) neither he “nor
his employees or agents shall be deemed employees
of the hospital for any purpose whatsoever....” CP
at 209. The contract held Dr. Pilcher directly re-
sponsible if the medical care rendered by the physi-
cians he retained was not consistent with the hospit-
al's “intent of supplying a high degree of quality
medical care.” CP at 663 (Finding 5.5). The con-
tract further provided that “failure to maintain said
quality care and failure to correct the situation will
constitute a breach by the Doctor [Pilcher].” CP at
212.

B. PILCHER-INDEPENDENT PHYSICIANS
CONTRACTS

Dr. Pilcher hired at least five other physicians to
work in the Hospital's emergency department. He
prepared and required each physician to sign a con-
tract (Pilcher/physician contract),™2 specifying
the terms of their relationship. None of these physi-
cians entered into contracts with the Hospital for
emergency room services."™ Rather, the physi-
cians worked as “independent contractor(s] to [Dr.
Pilcher],” CP at 221, and Dr. Pilcher could termin-

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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ate the physicians as he saw fit.

FN2. The Hospital had no role in drafting
or signing these contracts; nor did Dr.
Pilcher have authority to enter into con-
tracts on the Hospital's behalf. Rather, it
was solely Dr. Pilcher's obligation to sup-
ply the physicians sharing the emergency
department's workload. Thus he, not the
Hospital, contracted with the emergency
room physicians.

FN3. The Hospital expressly agreed with
Dr. Pilcher that it would not negotiate with
any physician whom he retained for emer-
gency services.

*432 Under the Pilcher/physician contracts, each
retained physician acknowledged that Dr. Pilcher
was “responsible for all administrative matters per-
taining to their practices in the Emergency Depart-
ment.” CP at 665 (Finding 7.4).™ Each agreed,
however, to accept delegated administrative assign-
ments by Dr. Pilcher “for the benefit of [individual]
professional growth or of the department as a
whole.” CP at 222.

FN4. The Hospital/Pilcher contract like-
wise provided: “The Doctor [Pilcher] shall
be responsible for all administrative mat-
ters appertaining to his physician agents
and employees.” CP at 211.

C. EMERGENCY ROOM FEES
Under the Hospital/Pilcher contract,

Charges for the professional services rendered by
[Dr. Pilcher] pursuant to this agreement shall be
made on a fee-for-service basis ... in accordance
with a fee schedule to be prepared by [Dr.
Pilcher] and approved in advance by the Hospital.

CP at 212. On a monthly basis, Dr. Pilcher and his
retained physicians submitted their emergency ser-
vices fees for the Hospital to bill its patients. PV
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Dr. Pilcher, his retained physicians, and the Hospit-
al agreed that all of the emergency room physicians’
submitted “charges shall be considered the gross
charges by [Dr. Pilcher] during that one-month
period.” CP at 214. Once a month, the Hospital
compensated Dr. Pilcher by paying him the charges
he and his retained physicians had submitted to the
Hospital, “less 18.7 percent thereof for costs of col-
lection, billing, and general overhead.” ™¢ CP at
664, Finding 5.7.

FNS. Emergency department patients were
not informed of the nature of the relation-
ships between the Hospital, Dr. Pilcher,
and the physicians whom Dr. Pilcher re-
tained to provide services.

FN6. The Hospital's payments to Dr.
Pilcher did not depend on the hospital's
first receiving payments from the emer-
gency department's patients or their in-
surers.

The Evergreen/Pilcher contract provided that Dr.
Pilcher was solely responsible for paying the physi-
cians he retained:

*433 [Dr. Pilcher] shall be exclusively responsible
for the payment of all wages and salaries ... and
the filing of all necessary documents, forms and
returns pertinent to all of the foregoing. In the
event that [Dr. Pilcher] fails to make any such
payment or filing, he shall hold harmless and
provide**950 the Hospital with a defense against
any and all claims that the Hospital is responsible
for such payment or filing.

CP at 218 (etﬁphasis added). This provision fairly
reflected the actual relationship and practices of the
Hospital and Dr. Pilcher.

The physicians Dr. Pilcher retained likewise ac-
knowledged in their contracts that Dr. Pilcher was
exclusively responsible for paying them.™ The
amount of their compensation was strictly between
Dr. Pilcher and the individual physicians. Under the
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Pilcher/physician contracts, Dr. Pilcher paid each
physician his or her total billed charges for provid-
ing emergency department medical services each
month, “less 22.7 percent.” ™¢ If for some reason
the physicians were not paid, the Hospital “would
have expected Dr. Pilcher to resolve the issue.” Re-
port of Proceedings (RP) at 216.

FN7. Regarding the Hospital/Pilcher con-
tract provision that Dr. Pilcher “shall be
exclusively responsible for the payment of
all wages and salaries ...,” the Pilcher/
physician contracts noted: “As an inde-
pendent contractor, you agree to file all ne-
cessary forms and pay all amounts for
which you might be liable as provided in
this paragraph.” CP at 218; CP at 223.

FN8. Evergreen did not restrict Dr. Pilcher
with respect to what he paid the physicians
or the amount he retained as his adminis-
trative fee.

II. AUDIT

The Washington Department of Revenue audited
Dr. Pilcher and determined that (1) he had underre-
ported payments he received from the Hospital; (2)
“[t]he difference was the amounts deducted which
represented amounts [Dr. Pilcher] paid to other
physicians which [he] subcontracted with to staff
the emergency room in [his] absence; CP at 637,
and (3) WAC 458-20-111 (Rule 111) ™ *434 did
not apply or allow an exemption. The Department
assessed additional business and occupation (B &
O) taxes of $49,166, plus statutory interest.

FN9. WAC 458-20-111 excludes certain
“pass through” payments from gross in-
come.

Dr. Pilcher filed an administrative appeal with the
Department's Appeals Division, which upheld the
Department's assessment. Dr. Pilcher paid the as-
sessment, then filed for a refund. He next appealed
to the Board of Tax Appeals (BTA), which also up-
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held the Department's assessment.”N'® Dr. Pilcher
filed a de novo, excise-tax-refund appeal under
RCW 82.32.180, and the parties had a bench trial in
Thurston County Superior Court.

FN10. Attachment # 1 to Respondent's
Brief indicates the BTA agreed that Dr.
Pilcher provided services as an independ-
ent contractor to the Hospital and not
solely as the agent of the other emergency
department physicians for collection of
fees; the BTA sustained the Department's
assessment of B & O tax. See Pilcher v.
Dep't of Revenue, Docket No. 46920
(August 23, 1996).

Dr. Pilcher admitted that the Hospital had issued
LR.S. Forms 1099 to him that “include{d] the gross
income or the gross amount that was paid to [him],”
RP at 64-65, which gross amounts he reported as
his gross income for federal income tax purposes.
On his federal income tax return, Dr. Pilcher also
deducted, as a business expense (labor cost), the
amounts he paid to the physicians he retained to
staff the Hospital's emergency department
“[blecause [he] was entitled to it.” RP at 154.

In a letter opinion denying Dr. Pilcher's refund
claim, the trial court stated:

This court will uphold the Board of Tax Appeal
decision. Dr. Pilcher was the sole contracting
agent with Evergreen Hospital and ultimately re-
sponsible for the hiring and firing of the contract-
ing ER physicians. Although he considered him-
self a conduit for all the physicians and in prac-
tice the ER physicians made decisions as a group,
by the terms of the contract with Evergreen, Dr.
Pilcher could have overridden their collective de-
cisions. The court is not persuaded that the prac-
tice overrides the clear and unambiguous terms of
the contract.

CP at 640. The trial court filed findings of fact and
conclusions of law consistent with its letter opinion,
and entered *435 judgment in the Department's fa-
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vor, from which Dr. Pilcher now appeals.

ANALYSIS

I. STANDARD OF REVIEW

[1][2] “[C]hallenged findings will be binding on ap-
peal if they are supported by substantial**951 evid-
ence in the record.” In the Matter of the Contested
Election of Schoessler, 140 Wash.2d 368, 385, 998
P.2d 818 (2000) (citation omitted). “Substantial
evidence exists where there is a sufficient quantity
of evidence in the record to persuade a fair-minded,
rational person of the truth of the finding.”
Schoessler, 140 Wash.2d at 385, 998 P.2d 818
(citation omitted).

[31[4] On appeal, we view the evidence in the light
most favorable to the prevailing party. Bennett v.
Dep't of Labor & Indus., 95 Wash.2d 531, 534, 627
P.2d 104 (1981). Under the substantial evidence
standard, we “will not substitute our judgment for
that of the fact finder. Instead, [this Court] ac-
cept[s] the fact finder's views regarding the credib-
ility of witnesses and the weight accorded to reas-
onable but competing inferences.” Isla Verde Int'l
Holdings, Inc. v. City of Camas, 99 Wash.App. 127,
133-34, 990 P.2d 429 (1999), review granted, 141
Wash.2d 1011, 10 P.3d 1071 (2000) (citation omit-
ted).

I1. BUSINESS & OCCUPATION TAX LIABIL-
ITY

Dr. Pilcher argues that any doubt as to the imposi-
tion of a tax must be resolved in his favor and that
the trial court's decision in favor of the Department
is not sustainable in light of controlling case law.

A.B & O TAX IMPOSITION

[51[6][7] The B & O tax applies to virtually all
business activities conducted in this state. Simpson
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Inv. Co. v. Dep't of Revenue, 141 Wash.2d 139,
149, 3 P.3d 741 (2000). RCW 82.04.220 provides,
in pertinent part:

*436 Business and occupation tax imposed.

There is levied and shall be collected from every
person a tax for the act or privilege of engaging
in business activities. Such tax shall be measured
by the application of rates against ... gross in-
come of the business. ...

(Emphasis added.) RCW 82.04.080 defines “gross

income of the business” as:

[Tlhe value proceeding or accruing by reason of
the transaction of the business engaged in and in-
cludes gross proceeds of sales, compensation for
the rendition of services, gains realized from
trading in stocks, bonds, or other evidences of in-
debtedness, interest, discount, rents, royalties,
fees, commissions, dividends, and other emolu-
ments however designated, all without any de-
duction on account of the cost of tangible prop-
erty sold, the cost of materials used, labor costs,
interest, discount, delivery costs, taxes, or any
other expense whatsoever paid or accrued and
without any deduction on account of losses.

(Emphasis added.) Under this broad definition, a
service provider may not deduct any of its own
costs of doing business, including its labor costs,
from its gross income. Rho Co., Inc. v. Dep't of
Revenue, 113 Wash.2d 561, 566-67, 782 P.2d 986
(1989).

Under the Evergreen/Pilcher contract, Dr. Pilcher
was in the business of providing services to Ever-
green: his management services and the services of
the physicians he hired as his independent contract-
ors to help staff the emergency room. He was not
entitled to deduct his labor costs or any other ex-
penses related to his business before paying the B
& O tax on the gross income he received from the
Hospital as compensation for his services. That the
amount of his compensation was dependent on the
hours of emergency room services that his physi-
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cians provided does not entitle him to deduct the
amounts he paid them for performing those ser-
vices.

Dr. Pilcher argues broadly that fees earned by other
physicians for treatment they provided to patients
“obviously did not constitute compensation paid to
[him] for services he rendered to patients and there-
fore did not *437 belong to [him] and were neither
“received” nor “accrued” (RCW 82.04.090) by
him,” citing Walthew, Warner, Keefe, Arron, Cos-
tello & Thompson v. Dep't of Revenue, 103
Wash.2d 183, 691 P.2d 559 (1984). In Walithew, the
court found that a law firm was not liable for B &
O tax on the firm's advances to third party service
providers for services that the firm itself did not
provide, such as court reporters and expert wit-
nesses, when acting solely as an agent for the client
and a conduit for such payments, which fell **952
within the exemption of WAC 458-20-111 (Rule
111).

But such is not the case here. First, unlike in
Walthew, Dr. Pilcher was not acting solely as an
agent for the physicians he hired to staff the Hospit-
al's emergency room; on the contrary, the contracts
specifically stated that he was not their agent.
Second, Dr. Pilcher was not acting solely as a pass-
through for payments from the Hospital to the
physicians; rather, under their contracts, Dr. Pilcher
could pay the physicians any amount they agreed
upon, independent of what the Hospital paid him.
Thus, unlike in Walthew, Dr. Pilcher was not en-
titled to a Rule 111 exemption.

B.RULE 111 B & O TAX EXEMPTION

[8] Although a taxpayer may not deduct business

costs from its gross income for B & O tax purposes, -

at times in the regular course of business, a taxpay-
er may receive money to pay costs that are its cli-
ent's obligation. The Department has promulgated
WAC 458-20-111 (Rule 111) to distinguish
between (1) those instances when a taxpayer re-
ceives payment for services provided or work per-
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formed, and (2) those instances when a taxpayer re-
ceives money to use for a “pass through” payment
to satisfy its client's obligation. Rule 111 provides
in pertinent part:

Advances and reimbursements.

The word “advance” as used herein, means
money or credits received by a taxpayer from a
customer or client with which the taxpayer is to
pay costs or fees for the customer or client. *438
The word “reimbursement” as used herein, means
money or credits received from a customer or cli-
ent to repay the taxpayer for money or credits ex-
pended by the taxpayer in payment of costs or
fees for the client.

The words “advance” and “reimbursement” ap-
ply only when the customer or client alone is li-
able for the payment of the fees or costs and
when the taxpayer making the payment has no
personal liability therefor, either primarily or
secondarily, other than as agent for the customer
or client.

There may be excluded from the measure of tax
amounts representing money or- credit received
by a taxpayer as reimbursement of an advance in
accordance with the regular and usual custom of
his business or profession.

The foregoing is limited to cases wherein the tax-
payer, as an incident to the business, undertakes,
on behalf of the customer, guest or client, the
payment of money, either upon an obligation ow-
ing by the customer, guest or client to a third per-
son, or in procuring a service for the customer,
guest or client which the taxpayer does not or
cannot render and for which no liability attaches
to the taxpayer. It does not apply to cases where
the customer, guest or client makes advances to
the taxpayer upon services to be rendered by the
taxpayer or upon goods to be purchased by the
taxpayer in carrying on the business in which the
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taxpayer engages.
WAC 458-20-111 (emphasis added).

Our Supreme Court has adopted a three-part test to
determine whether a payment received by a taxpay-
er qualifies as a “pass through” payment under Rule
111: (1) “[TThe repayments received by the taxpay-
er must be reimbursements or advances made as
part of the regular and usual custom of the taxpay-
er's business or profession”; (2) “the payments
made by the taxpayer to associate firms are for ser-
vices that the taxpayer does not or cannot render”;
and (3) “the taxpayer is not liable for paying the as-
sociate firms except as the agent of the client.”
Christensen, O'Connor, Garrison & Havelka v.
Dep't of Revenue, 97 Wash.2d 764, 769, 649 P.2d
839 (1982).

*439 Dr. Pilcher relies on Christensen, and sub-
sequent cases,”!! to argue that Rule 111 #**953
supports a deduction or-exemption for the payments
he made to the physicians he retained for the emer-
gency room. ™12 But the facts do not support a
Rule 111 exemption for Dr. Pilcher, nor do they
support that Dr. Pilcher, the Hospital, and sub-
contracting physicians contradicted the stated terms
of their respective contracts in actual practice.

FNI11. Walthew, 103 Wash.2d at 183, 691
P.2d 559 (law firm not taxable on reim-
bursements for some litigation expenses
that firm paid and client ultimately re-
mained liable for); Rho, 113 Wash.2d at
561, 782 P.2d 986, (wages paid temporary
workers excludable only if obligation to
pay resulted solely from capacity as an
agent for the clients); Med Consultants
NW. Inc. v. State, 89 Wash.App. 39, 947
P.2d 784 (1997), review denied 136
Wash.2d 1002, 966 P.2d 901 (1998)
(services that cannot be performed by the
taxpayer, but rather taxpayer contracted for
on behalf of client who remains liable for
payment, not taxable to the taxpayer).
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FNI2. He also cites case law for the pro-
position that “substance rather than form
should be used to assess tax classifica-
tions.” Brief of Appellant at 32-33; see
First Am. .Title Ins. Co., v. Dep't of Reven-
ue, 144 Wash.2d 300, 27 P.3d 604 (2001);
Time Oil Co. v. State, 79 Wash.2d 143,
146, 483 P.2d 628 (1971).

1. Advances or Reimbursements for Clients

Under the first part of the Christensen test, Dr.
Pilcher had to prove that the Hospital's payments to
him were “advances or reimbursements.” But the
record supports the trial court's finding that these
payments were neither advances nor reimbursement
for the monies he owed his retained physicians.
Rather, the record shows that the Hospital made
these payments exclusively to Dr. Pilcher for
providing medical coverage and management for
the Hospital's emergency department.

It is undisputed that the Hospital purposefully
chose to contract for emergency services solely
with Dr. Pilcher. The Hospital's only legal obliga-
tion was to Dr. Pilcher. The Hospital had no separ-
ate contract with the physicians Dr. Pilcher re-
tained. Dr. Pilcher had no authority to enter into
contracts on the Hospital's behalf. Dr. Pilcher was
solely liable for paying the physicians. In effect, the
Hospital was purchasing physician services and
management from Dr. Pilcher.

*440 The record further reflects that Dr. Pilcher did
not pay his retained physicians until after they per-
formed their services, after he submitted the
charges to the Hospital, and after he received his
monthly payment from the Hospital. Thus, such
payments from the Hospital to Dr. Pilcher were
neither advancements to him nor reimbursements
for money he had paid his emergency room physi-
cians. .

The trial court did not err in concluding that Dr.
Pilcher failed the first prong of the test. Rather, the
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evidence supports its conclusion that “the payments
Pilcher received from Evergreen were for the pro-
fessional services he rendered to the Hospital under
the Evergreen/Pilcher contract,” and they were
neither advances nor reimbursements. CP at 669
(Conclusions 9-10).

2. Payments for Services the Taxpayer Did Not or
Could Not Render

The trial court concluded,

Regarding the second prong of the Christensen
test, Pilcher rendered the professional services re-
quired by the Evergreen/Pilcher contract either
personally or through his physician subcontract-
ors. Pilcher thus did not receive payments from
Evergreen for services which he did not or could
not render.

CP at 669. The Hospital agreed to pay Dr. Pilcher
for “professional medical coverage” and for serving
as the emergency department's medical director.
The Hospital's intent in entering into the contract
with Dr. Pilcher was to have * one individual to
hold accountable for the services provided in the
Emergency Department.” CP at 662, Finding 4
(emphasis added). Although the Hospital/Pilcher
contract contemplated that Dr. Pilcher would
provide some emergency medical coverage through
hired associate physicians, those associates clearly
worked for Dr. Pilcher; only he entered into con-
tracts with them.

In contrast, the Hospital specified in the Hospital/
Pilcher contract that it would “ not negotiate with
any of the other emergency room physicians, for
the use of their services *441 during the term of
this contract.” CP at 215 (emphasis added). If the
Hospital was displeased with the quality of care
provided by any of Dr. Pilcher’s retained physi-
cians, he was responsible to correct the problem or
he would be in breach of his contract with the Hos-
pital. He alone was responsible for firing the of-
fending physician, if required, and finding a re-
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placement.

The trial court did not err in finding that Dr. Pilcher
failed the second prong of the **954 test; the ser-
vices for which the Hospital paid him were for ser-
vices that he could and did provide.

3. Taxpayer Liable Only as Agent of Client

The third part of the Christensen test specifies that
Dr. Pilcher must not be liable for the money in is-
sue, “except as the agent of the client.” On this
point, the trial court concluded that Dr. Pilcher was
solely responsible for paying the physicians he re-
tained, regardless of whether the Hospital paid him
or whether the patients paid the Hospital. The trial
court's findings of fact, and the evidence in the re-
cord on which those finding are based, support this
conclusion. The Hospital/Pilcher contract stated,
“[Dr. Pilcher] shall be exclusively responsible for
the payment of all wages and salaries....” CP at 218.
In practice, the Hospital did not pay Dr. Pilcher for
only those charges that had already been collected
by the patients; rather, it paid him the gross amount
he billed each month, less 18.7 percent, which rep-
resented the Hospital's projected costs for collec-
tion, billing, and general overhead. The trial court

- did not err in concluding that Dr. Pilcher failed the

third prong of the Christensen test because his liab-
ility was not solely that of an agent.

Substantial evidence in the record supports the trial
court's findings, and those findings, in turn, support
the trial court's conclusions of law and judgment in
this case. On appeal Dr. Pilcher continues to argue
another meaning of the evidence presented; but in
so doing, he is asking us to *442 make credibility
determinations that we cannot properly make be-
cause to do so would supercede the judgment of the
trier of fact.

Under the statutes, Dr. Pilcher is liable for B & O
tax on the gross income that he received from the
Hospital, without any deduction for his costs for
hiring the extra emergency room physicians. He
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does not qualify for an exemption under Rule 111
because he fails one or more prong of the
Christensen test. The Department properly denied
his refund.

Affirmed.

We concur: SEINFELD and ARMSTRONG, JJ.
Wash.App. Div. 2,2002.

Pilcher v. State

112 Wash.App. 428, 49 P.3d 947

END OF DOCUMENT
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WAC 458-20-111
Advances and reimbursements.

The word "advance"” as used herein, means money or credits received by a taxpayer from a customer or client with which the
taxpayer is to pay costs or fees for the customer or client.

The word "reimbursement” as used herein, means money or credits received from a customer or client to repay the
taxpayer for money or credits expended by the taxpayer in payment of costs or fees for the client.

The words "advance" and “reimbursement” apply only when the customer or client alone is liable for the payment of the
fees or costs and when the taxpayer making the payment has no personal liability therefor, either primarily or secondarily,
other than as agent for the customer or client.

There may be excluded from the measure of tax amounts representing money or credit received by a taxpayer as
reimbursement of an advance in accordance with the regular and usual custom of his business or profession.

The foregoing is limited to cases wherein the taxpayer, as an incident to the business, undertakes, on behalf of the
customer, guest or client, the payment of money, either upon an obligation owing by the customer, guest or client to a third
person, or in procuring a service for the customer, guest or client which the taxpayer does not or cannot render and for which
no liability attaches to the taxpayer. It does not apply to cases where the customer, guest or client makes advances to the
taxpayer upon services to be rendered by the taxpayer or upon goods to be purchased by the taxpayer in carrying on the
business in which the taxpayer engages.

For example, where a taxpayer engaging in the business of selling automobiles at retail collects from a customer, in
addition to the purchase price, an amount sufficient to pay the fees for automobile license, tax and registration of title, the
amount so collected is not properly a part of the gross sales of the taxpayer but is merely an advance and should be excluded
from gross proceeds of sales. Likewise, where an attorney pays filing fees or court costs in any litigation, such fees and costs
are paid as agent for the client and should be excluded from the gross income of the attorney.

On the other hand, no charge which represents an advance payment on the purchase price of an article or a cost of doing
or obtaining business, even though such charge is made as a separate item, will be construed as an advance or
reimbursement. Money so received constitutes a part of gross sales or gross income of the business, as the case may be. For
example, no exclusion is allowed with respect to amounts received by (1) a doctor for fumishing medicine or drugs as a part of
his treatment; (2) a dentist for furnishing gold, silver or other property in conjunction with his services; (3) a garage for
fumishing parts in connection with repairs; (4) a manufacturer or contractor for materials purchased in his own name or in the
name of his customer if the manufacturer or contractor is obligated to the vendor for the payment of the purchase price,
regardless of whether the customer may also be so obligated; (5) any person engaging in a service business or in the
business of installing or repairing tangible personal property for charges made separately for transportation or traveling
expense.

Revised May 1, 1947.

[Order ET 70-3, § 458-20-111 (Rule 111), filed 5/29/70, effective 7/1/70.]
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RCW 82.04.080
"Gross income of the business.”

"Gross income of the business” means the value proceeding or accruing by reason of the transaction of the business engaged
in and includes gross proceeds of sales, compensation for the rendition of services, gains realized from trading in stocks,
bonds, or other evidences of indebtedness, interest, discount, rents, royalties, fees, commissions, dividends, and other
emoluments however designated, all without any deduction on account of the cost of tangible property sold, the cost of

materials used, labor costs, interest, discount, delivery costs, taxes, or any other expense whatsoever paid or accrued and
without any deduction on account of losses.

[1961 ¢ 15 § 82.04.080. Prior: 1955 ¢ 389 § 9; prior: 1949 ¢ 228 § 2, part; 1945 ¢ 249 § 1, part; 1943 ¢ 156 § 2, part; 1941 ¢ 178 § 2, part; 1939¢ 225§
2, part; 1937 ¢ 227 § 2, part; 1935 ¢ 180 § 5, part; Rem. Supp. 1949 § 8370-5, part.]
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