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I. INTRODUCTION 

This Court should affinn the Board of Tax Appeals ("Board") 

because it correctly held that St. Joseph Medical Center ("the Hospital") 

was not entitled to a deduction from revenue subject to business and 

occupation (B&O) tax for money received as payment for Medicare co­

payments and deductibles and was not entitled to treat payments received 

for emergency room services perfonned by physicians as "pass through" 

payments. The Hospital claims that the Medicare co-payment and 

deductible revenue qualifies for a B&O tax deduction under RCW 

82.04.4297, which allows certain hospitals to deduct from taxable gross 

income money "received from the United States or any instrumentality 

thereof." The Board correctly held that money received from patients or 

private insurance companies was not money received "from the United 

States or any instrumentality thereof." 

The Board also correctly held that revenue the Hospital received as 

compensation for emergency room services was not entitled to "pass 

through" treatment because the Hospital was liable to pay the emergency 

room physicians regardless of whether the Hospital received payment for 

these services. 



II. COUNTERSTATEMENT OF THE ISSUES 

A. Washington's business and occupation tax applies to all gross 

income of a business unless an exemption or deduction applies. 

The Legislature has provided a deduction in RCW 82.04.4297 

for certain hospitals for monies "received from the United 

States or any instrumentality thereof." Do payments received 

not from the United" States, but from patients or their insurers, 

to satisfy patients' personal obligations to pay a Medicare co­

payment or deductible, qualify for this deduction? 

B. Maya hospital exclude from its gross income money received 

for emergency room services performed by physicians, where it 

billed patients for these services in its own name, was obligated 

to pay emergency room physicians regardless of whether it 

received payment for the services, was not acting as an agent for 

its patients in paying emergency room physicians, and had no 

obligation to "pass through" to the emergency room physicians 

the money it collected? 
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III. COUNTERSTATEMENT OF THE CASE 

During 1997-2000 (the "tax period"), the Hospital provided 

medical services to patients, including Medicare patients and patients who 

received care at the Hospital's emergency room. BTA Doc. 669. 1 The 

Hospital received payments from patients or their insurance companies for 

the deductible or co-insurance payments not covered by the Medicare 

program and also received payments related to emergency room physician 

services. Id. These two types of revenue are at issue in this case. 

A. Medicare Deductibles And Co-Payments Are Paid By Patients 
Or Private, Supplemental Insurance. 

The material facts in this case are undisputed. The Hospital 

provides medical services to patients, some of whom are insured under the 

federal Medicare program. BTA Doc. 669. The Hospital bills Medicare 

for services provided, and after receiving payment from Medicare, the 

Hospital sends a statement to the patient or the patient's supplemental 

insurance for any co-payment or deductible owing. BTA Doc. 318-22. 

Generally, the Hospital.receives payments for these co-payments and 

deductibles from the patient or the patient's supplemental insurance 

1 The appellate record in this case consists of Clerk's Papers and the 
administrative record at the Board of Tax Appeals. The Department of Revenue will 
refer to "CP" when citing to Clerk's Papers and to "BTA Doc." when referring to the 
administrative record. 
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provider. BTA Doc. 308. The only revenue at issue in this case, other 

than money received for emergency room services provided by physicians 

(discussed below), is these payments for Medicare patient co-payments or 

deductibles. BT A Doc. 668. 

Undisputed facts in therecord show that it is the patient's 

responsibility to pay the co-payment or deductible. BTA Doc. 324-25, 

340,348-49,351. There is no evidence in the record that documents 

provided to patients, such as billing statements or consent forms, indicated 

in any way that Medicare was responsible for the co-payment or 

deductible or that the patient was satisfying any obligation of the Medicare 

program. See generally BTA Doc. 324-25, 327, 350-51, 371. Rather, the 

documents indicate that the amounts due are the patient's obligation and 

are owing to the Hospital. Id. 

The Hospital's discussion of the Medicare program is not fully 

accurate. The Hospital does not cite to any factual evidence in the record 

in its discussion of Medicare co-payments and deductibles. App. Br. at 4-

5. Rather, the Hospital cites only to its oral argument or the Board's 

order, which was decided on summary judgment and therefore contained 

no findings of fact. Accordingly, this Court should give no weight to the 

Hospital's assertions since they are not supported by citation to the record. 

RAP 10.3(a)(5). For example, there is no factual evidence in the record 
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that payments received from patients to pay a co-payment or deductible 

are "Medicare payments," (App. Br. at 4); that Medicare regulations and 

billing instructions are designed to lead to "total recovery" of Medicare 

cost (App. Br. at 4); that Medicare "directs" its beneficiaries to pay co­

payments or deductibles (App. Br. at 4); or that supplemental health 

insurance covering co-payments and deductibles is sold by "Medicare­

contracted" insurance companies (App. Br. at 5). 

Furthermore, Medicare does not reimburse the Hospital for all 

uncollected Medicare co-payments and deductibles, as the Hospital 

suggests. App. Br. at 5. Only a small portion of these deductibles and co­

insurance payments became "bad debt" for which the Hospital sought 

payment from Medicare. BTA Doc. 360-61. Provided that the Hospital 

had complied with Medicare regulations and had first sought payment 

from patients, Medicare paid only a portion of the "bad debt" from 

Medicare deductibles and co-insurance payments owed to the Hospital. 

BTA Doc. 356-57. See also 42 C.F.R. § 413.89(h) (limiting payment by 

Medicare of bad debt by varying percentages based on year). Medicare 

determined the percentage of bad debt it would pay based primarily on 

federal budgetary considerations. BTA Doc. 359-60. Therefore, 

Medicare was not responsible for all co-payments and deductibles but paid 

only a portion of the uncollectible co-payments and deductibles and only 
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if the Hospital had made efforts to first collect those amounts from 

patients. The Department of Revenue ("Department") did not assess B&O 

tax on these bad-debt payments from Medicare because, unlike payments 

from patients or private insurance companies, these payments are received 

from the United States. 

B. The Hospital Billed Patients For Emergency Room Services. 

During the tax period, the Hospital operated an emergency room 

and held itself out to the community as having emergency room services 

available. BTA Doc. 328. As a Hospital witness testified, a reasonable 

person would assume that an emergency room would have physicians 

available. BTA Doc. 328-29. Rather than employ emergency room 

physicians to staff its emergency room, the Hospital hired a group of 

physicians, Northwest Emergency Physicians ("NEP"), as independent 

contractors to provide emergency room physician services for the 

Hospital. BT A Doc. 406-14. Under the terms of the Hospital's 

Agreement with NEP, NEP agreed to provide emergency room physicians 

"as are necessary for the provision of emergency services at Hospital." 

BT A Doc. 407. The agreement specifically stated that the reason for the 

agreement was that the Hospital was in need of a Medical Director and 

physicians "to develop and deliver the [Hospital Emergency] 

Department's services." BTA Doc. 406 (emphasis added). In addition to 

6 



providing emergency room services, NEP was required by its contract 

with the Hospital to perform various administrative duties such as 

participating in quality assurance reviews, participating in management 

meetings, assisting in teaching physicians, and supervising hospital 

personnel. BT A Doc. 406-07. 

In exchange, the Hospital agreed to provide the necessary space, 

utilities, supplies and equipment for an emergency department. BT A Doc. 

409. The Hospital also agreed to pay NEP 66.7% of the "gross 

professional charges for the prior month." BT A Doc. 411. Thus, the 

Hospital did not agree to pass on a percentage of what it collected; instead, 

the Hospital was obligated by its contract to pay a percentage of the 

amount billed regardless of whether the Hospital actually collected 

payment from the patients. Id.; BTA Doc. 337, 365-67. 

Emergency room patients and insurance companies had no input 

into what NEP was paid. BTA Doc. 335-36, 369. Similarly, the Hospital 

had no input into how much the individual emergency room physicians 

were paid by NEP. BT A Doc. 368. 

The Hospital provided no documents to patients that explained the 

relationship it had with emergency room physicians. BT A Doc. 423 

(answer to request for production No. 12). Thus, the Hospital did not 

advise the patients that it was acting merely as a billing agent for the 
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emergency room physicians. The Hospital's witnesses similarly could 

provide no evidence that patients were ever told that the Hospital was 

acting as a collecting agent for the emergency room physicians. BT A 

Doc. 332-34. 

The Hospital mistakenly claims that invoices sent to patients by St. 

Joseph "identified ER Physicians as the party billing for emergency-room 

services." App. Br. at 7 (citing BTA Doc. 17, R-5-1).2 As noted above, 

this statement is contradicted by the testimony of Hospital witnesses, 

answers to interrogatories, and Hospital documents. 

Moreover, the Hospital has not shown that the document to which 

it refers is an invoice sent to patients or that it identified ER Physicians as 

the party billing for emergency room services. BTA Doc. 544. The 

document itself seems to be an invoice sent to the Nooksack Indian Health 

Services. Id. Other documents provided by the Hospital in discovery as 

representative of patient account statements do not indicate in any way 

that the Hospital is billing on behalf of the emergency room physicians. 

BT A Doc. 371. Moreover, a Hospital witness testified that the Hospital 

sent forms similar to the one cited by the Hospital with the same 

information in circumstances where the Hospital admits it was not acting 

2 The Hospital uses a different citation method than the Department in its brief. 
Using the Department's citation method, the document cited by the Hospital can be found 
at BTA Doc. 544. 
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as a billing agent for the physician. BT A Doc. 200-01. Thus, according to 

the Hospital's own witness, the document does not indicate that the 

physician is the one billing for emergency room services. 

C. Procedural History 

Pursuant to an audit, the Department determined that the Hospital 

had not reported nor paid tax on income received from patients and 

supplemental insurance companies for Medicare co-payments and 

deductibles and for emergency room services performed by physicians for 

the period January 1,1997, through June 30, 2000 (the "tax period"). 

BT A Doc. 670-72. The Department assessed the Hospital for the unpaid 

B&O taxes, and upheld the assessment in an administrative review 

process. BTA Doc. 669-83. The Hospital appealed to the Board, which 

affirmed the assessment, reasoning that "Medicare patients and their 

insurers are not agents or instrumentalities of the federal government 

(Medicare) under RCW 82.04.4297 .... The patients' insurers are making 

payment on behalf of the patient (patients voluntarily pay for supplemental 

insurance policies with their funds), not Medicare." BTA Doc. 48. The 

Board also upheld the B&O tax assessment on gross income for 

emergency room services provided by physicians. BTA Doc. 49. The 

Hospital appealed the Board's decision to Thurston County Superior 

Court, which affirmed the Board's decision. CP 140-41. 
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IV. SUMMARY OF ARGUMENT 

The Hospital may not deduct income received from patients and 

private insurance companies paying Medicare co-payment and 

deductibles. The plain language ofthe statutory deduction applies only to 

monies received directly from the United States or an "instrumentality 

thereof." The ordinary meaning of an instrumentality of the government, 

the accepted meaning of the phrase in case law, and the structure of the 

deduction all show that payments received from patients or private 

insurance companies to pay co-payments or deductibles do not qualify for 

the deduction. 

Legislative history ofthe deduction and subsequent statutory 

amendments confirm that patients and private insurance companies are not 

"instrumentalities" ofthe federal government. Finally, the Hospital's 

expansive interpretation of the term "instrumentality" absurdly robs the 

deduction of any meaning and leads to an incongruous statutory scheme. 

Payments received by the Hospital for emergency room services 

are also taxable gross revenue to the Hospital. The money was received 

by the Hospital for services rendered by the Hospital through its 

independent contractor physicians. The Hospital did not "pass on" the 

money it received but instead paid its independent contractors a monthly 

10 



fee based on the amount billed (not collected). Accordingly, the revenue 

was properly included in the Hospital's taxable gross income. 

v. ARGUMENT 

A. Standard of Review 

The Administrative Procedure Act (AP A) governs judicial review 

ofa Board of Tax Appeals decision. RCW 82.03.180. "The burden of 

demonstrating the invalidity of agency action is on the party asserting 

invalidity." RCW 34.0S.S70(l)(a). The court reviews the Board's legal 

conclusions under the error oflaw standard. RCW 34.0S.S70(3)(d). Since 

the Board decided this matter on summary judgment and did not enter 

findings of fact, the Court's review is limited to whether the Board 

erroneously interpreted or applied the law. 

B. The B&O Tax Generally 

The B&O tax is imposed on every person "for the act or privilege 

of engaging in business activities" and is measured by the "gross income 

ofthe business." RCW 82.04.220. A business may not deduct from 

"gross income" costs such as labor costs or other costs of doing business. 

RCW 82.04.080. The Legislature "intended to impose the business and 

occupation tax upon virtually all business activities carried on within the 

state." Simpson lnv. Co. v. Dep 't of Revenue, 141 Wn.2d 139, 149,3 P.3d 

741 (2000). As a result, unless an exemption or deduction applies, a 
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taxpayer owes B&O tax on all income received for the rendition of 

services, including services related to health care. Tax deduction statutes 

are narrowly construed. United Parcel Serv., Inc. v. Dep 't of Revenue, 

102 Wn.2d 355, 360, 687 P.2d 186 (1984). Any ambiguity in such a 

statute is construed strictly, but fairly, against the taxpayer. Group Health 

Coop. v. Washington State Tax Comm 'n, 72 Wn.2d 422,429,433 P.2d 

201 (1967). The taxpayer has the burden of proving that it qualifies for a 

tax deduction. Id. at 429. 

C. Medicare Co-Payments And Deductibles Are Taxable. 

The Hospital argues that the B&O tax deduction in RCW 

82.04.4297 should apply in this case. The Hospital improperly stretches 

the statutory language of "monies received from the United States or any 

instrumentality thereof' in an attempt to apply it to payments received not 

from the United States, but from patients and patients' private insurance 

providers. The Hospital's interpretation is contrary to the ordinary 

understanding of the statutory language, case law interpreting the term 

"instrumentality of the United States," the structure ofthe deduction, and 

legislative history. Accordingly, the Hospital has failed to meet its burden 

to show that the Board erroneously interpreted or applied the law. 
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1. The hospital is not entitled to the deduction because 
monies received from patients and patients' private 
insurers are not monies "received from the United 
States or any instrumentality thereof." 

At all times during the tax period, the Hospital was entitled to 

deduct from its taxable gross income money "received from the United 

States or any instrumentality thereof ... as compensation for, or to 

support, health or social welfare services rendered by a health or social 

welfare organization .... " RCW 82.04.4297 (2000) (Attached as 

Appendix 1).3 It is undisputed that the revenue at issue in this appeal was 

received from patients and private insurance companies - not from the 

United States or the Medicare program. Thus, applying a common 

understanding of the words of the statute, the Hospital's revenue does not 

qualify for the deduction. 

The Hospital argues that patients and private insurance companies 

become instrumentalities ofthe United States when paying Medicare co-

payments and deductibles. Case law discussing instrumentalities of the 

federal government for tax purposes, the plain words of the deduction, and 

the structure of the statute all show that patients and their insurance 

carriers are not instrumentalities of the United States. 

3 As discussed below, the statute was amended after the tax period at issue here. 
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Several cases address the issue of what is an "instrumentality" of 

the United States for tax purposes in other contexts. For example, in 

United States v. Spokane, 918 F.2d 84 (9th Cir. 1990), cert. denied, 501 

U.S. 1250 (1991), the court held that the American Red Cross was an 

"instrumentality" of the federal government because it was created to 

carry out functions of the government itself and was virtually an arm of 

the government. !d. at 88. (Attached as Appendix 2). The court thus 

distinguished the Red Cross from mere contractors that were hired to act 

as agents of the government. Id. See also McAvoy v. Weber, 198 Wash. 

370,88 P.2d 448 (1939) (Home Owners' Loan Corporation was an 

"instrumentality" of the federal government where it was created by 

federal statute, the act authorizing its creation specifically stated that it 

"shall be an instrumentality ofthe United States," the act required that it 

be under the direction of a federal agency and operated by the federal 

agency under such rules and regulations as the agency prescribed, and all 

of the capital stock of the corporation was owned by the United States). 

While these cases address the term "instrumentality of the United States" 

for purposes oftax immunity, this well-developed legal term sheds light 

on what the Legislature meant when using the phrase. 

These cases discussing "instrumentalities" ofthe United States for 

tax purposes are also consistent with dictionary definitions of 
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"instrumentality," which include "a part, organ, or subsidiary branch esp. 

of a governing body <the judicial instrumentalities of the federal 

government>." Webster's Third New International Dictionary 1172 

(2002).4 In every dictionary entry for "instrumentality" cited in its brief, 

the Hospital omits language that specifically addresses an 

"instrumentality" of a government or governing body: 

• From the Webster's Third New International Dictionary entry for 

"instrumentality," the Hospital omits "a part, organ, or subsidiary 

branch esp. of a governing body <the judicial instrumentalities of 

the federal government> <a Chilean government ~ devoted to 

developing the country's national resources - Ethyl News>." 

Webster's Third New International Dictionary 1172 (1981) 

(attached as Appendix 3) (quoted by the Hospital at App. Bf. at 

11). The 1981 edition of this dictionary, cited by the Hospital, and 

4 The complete dictionary entry is: 

1 : the quality or state of being instrumental: a condition of serving as an 
intermediary <the agreement was reached through the - of the governor> 2 a : 
something by which an end is achieved: MEANS <precious metals purified 
through the - of heat> <instrumentalities of production> <mechanical 
instrumentalities> b: something that serves as an intermediary or agent through 
which one or more functions of a controlling force are carried out: a part, organ, 
or subsidiary branch esp. of a governing body <the judicial instrumentalities of 
the federal government> <a Chilean government - devoted to developing the 
country's natural resources - Ethyl News>. 

Webster's Third New International Dictionary 1172 (2002). Webster's Third New 
International Dictionary is the dictionary generally used by Washington courts. State v. 
Glas, 106 Wn. App. 895,905,27 P.3d 216 (2001), rev'd on other grounds, 147 Wn.2d 
410,54 P.3d. 147 (2002). 
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the 2002 edition, cited by the Department above, have identical 

entries for "instrumentality." 

• From the American Heritage Dictionary entry for 

"instrumentality," the Hospital omits "3. A subsidiary branch, as of 

a government, by means of which functions or policies are carried 

out." American Heritage Dictionary 908 (4th ed. 2000) (attached 

as Appendix 4) (quoted by the Hospital at App. Br. at 11). 

• From the end ofthe Black's Law Dictionary entry for 

"instrumentality," the Hospital omits, " ... , such as a branch of a 

governing body." Black's Law Dictionary 814 (8th ed. 2004) 

(attached as Appendix 5) (quoted by the Hospital at App. Br. at 

11). 

As these dictionary definitions and the cases cited above show, an 

instrumentality of a government is not anything that merely assists in 

achieving a government purpose, but must be more closely associated with 

the government itself so as to be considered a part of it. 

These dictionary and case law definitions are also consistent with 

the statutory deduction as a whole. The deduction applies to "amounts 

received from the United States or any instrumentality thereof or from the 

state of Washington or any municipal corporation or political subdivision 

thereof .... " RCW 82.04.4297 (2000). The parallel language involving 
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payments from the State and its political subdivisions shows that the 

deduction was designed to apply to monies received from governments 

and governmental agencies. Otherwise, the deduction would improbably 

allow deductibles and co-payments for a federal insurance program to 

qualify, but not deductibles and co-payments for a state insurance 

program. 

In the present case, patients and patients' private insurers are not 

carrying out government functions when making payments to the hospital. 

As the Board recognized, they are simply paying a bill to satisfy the 

patients' financial obligations to the hospital. BTA Doc. 48. The record 

before the Board includes deposition testimony and answers to 

interrogatories in which the Hospital admits that the patient co-payments 

and deductibles are the responsibility of patients and the vast majority of 

these payments come from patients or patients' private, supplemental 

insurance companies. BTA Doc. 308, 324-25, 340, 348-49, 351. There is 

no indication that patients or patients' insurers were carrying out 

government functions or even acting under the direction of the 

government. 

The Hospital makes much of the fact that insurance providers must 

comply with Medicare regulations when offering for sale to patients 

supplemental insurance to cover Medicare co-payments and deductibles. 
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App. Br. at 12-14. The Hospital mistakenly asserts that these regulations 

essentially make insurance companies agents of the Medicare program, 

rather than simply being regulated by Medicare. The Hospital's argument 

would absurdly make any business operating in a highly regulated industry 

an agent of the government. 

Nor does the process by which the hospital can recover "bad debt" 

transform patients and their insurers into instrumentalities ofthe United 

States. Medicare does not simply agree to pay patient co-payments and 

deductibles. Rather, the Hospital is required to engage in reasonable 

collection efforts and only if those efforts fail does Medicare make any 

payments. 42 C.P.R. 413.89. Medicare does not cover all ofthis "bad 

debt," but determines a set percentage that it will pay. 42 § C.P.R. 

413.89(h) (limiting coverage of bad debt by varying percentages 

depending on year); BTA Doc. 357-59. The overwhelming majority of 

patient co-payments and deductibles are paid by patients or their private 

insurers. BTA Doc. 308, 360-61. As the Board properly concluded, when 

the private insurers make a payment, they do so not because of any 

governmental requirement but because they have contracted with the 

patient to make the payments. BT A Doc. 48. 

Under these circumstances, it stretches reason to suggest that 

Medicare is responsible for the patient co-payments and deductibles. The 
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"bad debt" reimbursement by Medicare is simply a feature of the 

Medicare program, not an admission that Medicare is responsible for all 

patient co-payments and deductibles. This feature does not make patients 

into instrumentalities of the federal government. Accordingly, payments 

from patients and their insurers are not entitled to the deduction set forth at 

RCW 82.04.4297. 

2. The legislative history of the deduction and rules of 
statutory construction show that the deduction applies 
only to governmental payments. 

Even if this Court were to determine that the language of the 

deduction is ambiguous, the legislative history of the deduction reinforces 

the conclusion that the deduction applies only to governmental payments.5 

The deduction for amounts received "from the United States or any 

instrumentality thereof' was originally enacted in 1979. Laws of 1979, 

1 st Ex. Sess., ch. 196, § 5 (former RCW 82.04.430(16), now codified at 

RCW 82.04.4297) (attached as Appendix 6). The final bill report for this 

enactment describes the language added in former subsection (16) as 

"[a]mounts received from the United States or any governmental unit." 

Final Bill Report, on Substitute H. B. 302 (attached as Appendix 7). 

5 Although the Hospital claims to rely on "legislative history" of the deduction, 
it does not cite or discuss any legislative history of the actual deduction in effect during 
the tax period, but discusses only later amendments of the deduction. App. Br. at 15-16. 
As shown below, to the extent that later amendments to the statute show anything about 
the meaning of the deduction during the tax period, those amendments show exactly the 
opposite of what the Hospital argues. 
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Giving further indication of what the Legislature meant in using the term 

"instrumentality," the law at that time exempted from B&O tax 

compensation for services rendered to patients by hospitals operated "by 

the United States or any of its instrumentalities." See Laws of 1979, 1st 

Ex. Sess., ch. 196, § 5 (former RCW 82.04.430(8)).6 The Hospital's 

expansive interpretation of "instrumentality" would make any hospital that 

accepted Medicare patients into "instrumentalities" of the United States, 

contrary to the obvious meaning of this other, former exemption. 

Furthermore, courts construe ambiguous tax deductions strictly, 

but fairly, against a taxpayer. Group Health Coop. v. State Tax Comm 'n, 

72 Wn.2d 422,429,433 P.2d 201 (1967). Thus, even ifthe Court 

ultimately concludes that the language of the statute is ambiguous, the 

court should strictly construe the deduction against the taxpayer. 

The plain meaning ofthe deduction, the parallel language in the 

deduction limited to state and local government payments, case law 

addressing what is an "instrumentality" of the United States, dictionary 

definitions, rules of statutory construction, and legislative history all show 

that payments from patients and private insurance companies are not 

6 Fonner RCW 82.04.430(8) was recodified as former RCW 82.04.4288 in 
1980. Laws of 1980, ch. 37, § 9. Fonner RCW 82.04.4288 was repealed in 1993. Laws 
of 1993, ch. 492, § 306. 
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included within the deduction in RCW 82.04.4297. As shown below, 

subsequent amendments to the statute further reinforce this conclusion. 

3. Legislative amendments after the tax period 
demonstrate the taxability of Medicare deductibles and 
co-payments. 

The Hospital argues that subsequent legislation demonstrates that 

Medicare deductibles and co-payments received from patients or their 

insurance companies are entitled to the tax deduction in RCW 82.04.4297. 

App. Br. at 15-17. To the contrary, amendments to the deduction after the 

tax period at issue show that later Legislatures viewed the deduction 

exactly as the Department does here. 

During the tax period, RCW 82.04.4297 provided: 

In computing tax there may be deducted from the measure of tax 
amounts received from the United States or any instrumentality 
thereof or from the state of Washington or any municipal 
corporation or political subdivision thereof as compensation for, or 
to support, health or social welfare services rendered by a health or 
social welfare organization or by a municipal corporation or 
political subdivision, except deductions are not allowed under this 
section for amounts that are received under an employee benefit 
plan. 

The statute was amended effective July 13, 2001, adding the following 

language: 

For purposes of this section, "amounts received from" includes 
amounts received by a health or social welfare organization that is 
a nonprofit hospital or public hospital from a managed care 
organization or other entity that is under contract to manage health 
care benefits for the federal medicare program authorized under 

21 



Title XVIII of the federal social security act; for a medical 
assistance, children's health, or other program authorized under 
chapter 74.09 RCW; or for the state of Washington basic health 
plan authorized under chapter 70.47 RCW, to the extent that these 
amounts are received as compensation for health care services 
within the scope of benefits covered by the pertinent government 
health care program. 

Laws of2001, 2d Sp. Sess., ch. 23, §2 (Substitute House Bill 1624) 

(attached as Appendix 8). The stated purpose ofthis amendment was to 

preserve and enhance the government's purchasing power of health care 

services in light of changes in the way that Medicare and other 

government programs provided health care benefits. Laws of2001, 2d Sp. 

Sess., ch. 23, § 1. These government programs had changed from simply 

paying hospitals for services to encouraging beneficiaries to participate in 

government-funded managed care programs, operated by intermediaries 

(such as Group Health) between government entities and hospitals. Id. 

The Legislature concluded that even though these intermediaries were 

acting on behalf of the government, and paying for services with money 

they received from the government, the payments to hospitals from the 

intermediaries would not be entitled to the existing deduction because the 

payments were not received directly from the government. Id.; Final Bill 

Report on Substitute House Bill 1624 (describing the statute before 

amendment as allowing deduction "only for payments made directly by 

federal, state, or local governments.") (attached as Appendix 9). In order 
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to maintain the government's purchasing power with respect to health care 

services in light of these changes, the Legislature amended RCW 

82.04.4297 to include in the deduction payments from managed-care 

organizations under contract with a governmental entity. Laws of2001, 

2d Sp. Sess., ch. 23, § 2. 

If the deduction as it existed during the tax period applied to all 

payments associated with the Medicare program, as the hospital argues, 

this amendment would have been wholly unnecessary. Similarly, if the 

deduction as it existed during the tax period applied to payments made on 

behalf of the Medicare program, the amendment would have been wholly 

unnecessary. In contradiction to the Hospital's argument, the Legislature 

felt it necessary to specifically include managed-care organizations within 

the deduction, even though these managed-care organizations were 

obviously operating on behalf of the Medicare program. 

The deduction for governmental health care payments was 

amended again in the following legislative session. And again, the 

amendment is inconsistent with the Hospital's theory. The new 

amendment deleted the language that had been added to RCW 82.04.4297 

in 2001 and created a new section: 

A public hospital that is owned by a municipal corporation or 
political subdivision, or a nonprofit hospital that qualifies as a 
health and social welfare organization as defined in RCW 
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82.04.431, may deduct from the measure oftax amounts received 
as compensation for health care services covered under the federal 
medicare program authorized under Title XVIII of the federal 
social security act; medical assistance, children's health, or other 
program under chapter 74.09 RCW; or for the state of Washington 
basic health plan under chapter 70.47 RCW. The deduction 
authorized by this section does not apply to amounts received from 
patient co-payments or patient deductibles. 

Laws of2002, ch. 314, §2 (House Bi112732» (codified at RCW 

82.04.4311 (2002» (attached as Appendix 10). Unlike the deduction in 

RCW 82.04.4297, this deduction does not require that the money be 

received "from the United States or any instrumentality thereof." Rather, 

the language more broadly applies to amounts received as compensation 

for "health care services covered under the federal medicare program ... 

. " RCW 82.04.4311 (2002). This broader language, unlike that in RCW 

82.04.4297, arguably might have included Medicare deductibles and co-

payments received from patients and insurance companies. Consistent 

with the language in RCW 82.04.4297 and the statute's purpose 

(increasing governmental purchasing power), the Legislature thus 

specifically excluded from the new deduction patient deductibles and co-

payments.7 RCW 82.04.4311 ("The deduction authorized by this section 

7 Accordingly, the Hospital may not take advantage of this deduction even 
though it is retroactive to 1998. Laws of2002, ch. 314, § 4. The revenue at issue in this 
case is limited to payments for patient co-payments and deductibles. Some of those 
payments were made by patients and some were made by a patient's private insurance 
carrier. In either event, the payment was for the patient's co-payment or deductible. 
BTA Doc. 668 (Notice of Appeal identifying revenue as Medicare co-payments and 
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does not apply to amounts received from patient co-payments or patient 

deductibles.") By adding the language specifically excluding patient co-

payments and deductibles, there is no indication in the 2002 act or its 

legislative history that the Legislature was removing a previously 

available deduction. Rather, patient co-payments and deductibles have 

never been included in RCW 82.04.4297, and the broader statutory 

language in RCW 82.04.4311 required that the Legislature make the 

exclusion explicit in RCW 82.04.4311. The legislative history of this 

amendment, just like the legislative history of the 2001 amendment, shows 

that the deduction in RCW 82.04.4297 as it existed during the tax period 

applied only to payments "made directly by federal, state, or local 

governments." Final Bill Report on House Bill 2732, (attached as 

Appendix 11). 

4. The Hospital's interpretation leads to absurd results. 

In construing statutes, a court seeks to harmonize the statutory 

scheme and give effect to all statutory language.8 Dep 'f of Ecology v. 

deductibles); BTA Doc. 320-23 (deposition testimony regarding billing of co-payments 
and deductibles); BTA Doc. 308 (answer to interrogatory No.7, "Island Hospital receives 
Medicare deductibles and co-payments either from the beneficiary (patient) or 
supplemental insurance.") 

8 The Hospital argues that the Washington Supreme Court in Homeslreel, Inc. v. 
Dep'l of Revenue, 166 Wn.2d 444, 452, 210 P.3d 297 (2009), discarded the longstanding 
principle that courts construe a statute in the context of related statutes and the statutory 
scheme as a whole. App. Br. at 10. While the Court in Homeslreel apparently concluded 
that the overall statutory scheme did not preclude its interpretation of the statute at issue 
there, it did not reject the rule of statutory construction. Decisions subsequent to 
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Campbell & Gwinn, L.L.C, 146 Wn.2d 1, 11,43 P.3d 4 (2002); Kilian v. 

Atkinson, 147 Wn.2d 16,21,50 P.3d 638 (2002). A court avoids unlikely, 

absurd, or strained consequences when interpreting statutory language. 

Tingey v. Haisch, 159 Wn.2d 652,664,152 P.3d 1020 (2007). The 

Hospital's interpretation would make the statutory scheme incongruous 

and lead to absurd results. 

Under the Hospital's interpretation, RCW 82.04.4297 allows a 

deduction for Medicare co-payments and deductibles paid by patients. 

Yet after the statutory amendments discussed above, RCW 82.04.4311 

specifically states that its deduction for monies received for services 

covered by the Medicare program does not apply to patient co-payments 

or deductibles. The Hospital's interpretation thus results in two different 

statutory deductions, each applicable by its terms to payments received 

under the Medicare program, but only one of which allows a deduction for 

patient co-payments and deductibles. This result is not only incongruous 

but contrary to the express intent of the Legislature in enacting RCW 

82.04.4311. See Laws of 2002, ch. 314, § 1 ("the tax status ofthese 

amounts should not depend on whether the amounts are received directly 

Homestreet continue to apply this bedrock principle of statutory construction. E.g., City 
of Seattle v. Winebrenner, 167 Wn.2d 451, 456, 219 P.3d 686 (2009); Post v. City of 
Tacoma, 167 Wn.2d 300, 310, 217 P.3d 1179 (2009). 
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from the qualifying program or through a managed health care 

organization under contract to manage benefits for a qualifying program.") 

The Hospital's expansive reading of "instrumentality" to include any 

means to an end would also seem to make virtually every individual in this 

state who pays contributions to the Medicare system through a payroll 

deduction or otherwise into a federal instrumentality. The Department 

respectfully requests that this Court not endorse such an absurd result. 

D. Revenue Received By The Hospital For Emergency Room 
Services Is Taxable. 

The hospital is not entitled to exclude income it received for 

emergency room services performed by physicians because the revenue is 

part of its taxable gross income and it cannot satisfy the requirements of 

WAC 458-20-111 ("Rule 111") regarding "pass-through" payments. 

1. Washington's B&O tax is a gross receipts tax that is 
designed to be a pyramiding tax. 

As noted above, Washington's B&O tax applies to all business 

activity in the state and applies to gross, rather than net, income. 

Accordingly, a taxpayer may not deduct its costs, including labor costs, 

from the income subject to the tax. RCW 82.04.080. This type of tax is 

known as a "pyramiding" tax because it taxes all transactions, including 

intermediate business-to-business transactions, and not just the final value 
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of a product or profit to a business. See, e.g., Andrew Chamberlain and 

Patrick Fleenor, Special Report, Tax Pyramiding: The Economic 

Consequences of Gross Receipts Taxes, Tax Foundation No. 147, at 1,6 

(Dec. 2006), (available at http://www.taxfoundation.org/files/srI47.pdf).9 

Gross receipts taxes such as the Washington B&O tax have been criticized 

for this feature, but it is the tax system adopted by the Legislature over 70 

years ago. Id. at 2, 4. 

In applying a gross receipts tax it may be difficult under some 

circumstances to identify exactly what should be considered the "gross 

income" of a business that is subject to tax. One such instance, presented 

in this case, is when the taxpayer bills a client for services personally 

performed by a third party. E.g., Pilcher v. Dep 't of Revenue, 112 Wn. 

App. 428, 49 P.3d 947 (2002), review denied, 149 Wn.2d 1004 (2003) 

(attached as Appendix 12). Given the pyramiding nature ofthe B&O tax, 

generally ifthe taxpayer bills a client and receives money for these 

services, the money should be included as gross income regardless of the 

fact that the taxpayer may have to pay the third party for the services, 

because this is a cost to the taxpayer that cannot be deducted. However, 

there may be circumstances where the client is not remitting money to the 

9 The Department does not agree with all of the opinions expressed in the article, 
but cites it as an explanation of a gross receipts tax and an example of criticism that the 
tax has received. 
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taxpayer as payment to the taxpayer, but is merely asking that the taxpayer 

"pass on" the money to the person to whom the client owes money. 

Washington courts have addressed this circumstance on numerous 

occasions. See City of Tacoma v. William Rogers Co., 148 Wn.2d 169, 

175,60 P.3d 79 (2003); Rho Co., Inc. v. Dep't of Revenue, 113 Wn.2d 

561, 782 P.2d 986 (1989); Walthew, Warner, Keefe, Arron, Costello & 

Thompson v. Dep'tofRevenue, 103 Wn.2d 183,691 P.2d 559 (1984); 

Christensen, 0 'Connor, Garrison & Havelka v. Dep't of Revenue, 97 

Wn.2d 764, 768-69, 649 P.2d 839 (1982); Washington Imaging Services, 

Inc. v. Dep't of Revenue, No. 38247-4-II, 2009 WL 4815583 (Wa. Ct. 

App. Div. 2 Dec. 15,2009); Pilcher, 112 Wn. App. at 430-31; Medical 

Consultants Northwest, Inc. v. State, 89 Wn. App. 39, 947 P.2d 784 

(1997). The Department over 70 years ago also promulgated a rule 

applicable to this circumstance, now set forth at WAC 458-20-111 ("Rule 

111") (attached as Appendix 13).10 

Both the Department's Rule 111 and every case cited above 

consider as a deciding factor, along with other deciding factors, whether 

the taxpayer had liability to the third party beyond merely "passing on" as 

10 Actually, the Department's predecessor, the Washington State Tax 
Commission, created this exclusion, in a rule that has been in place since 1936. See 
Washington State Tax Commission, Rules & Regulations relating to Revenue Act of 1935 
at 49 (1936) (then Rule 112). 
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an agent the money received. I I Ifthe taxpayer has liability beyond that of 

an agent, the money is considered gross income. E.g., William Rogers, 

148 Wn.2d at 178 ("If a taxpayer assumes any liability beyond that of an 

agent, the payments it receives are not 'pass through' payments, even if 

the taxpayer uses the payments to pay costs related to the services it 

provided to its client." (citing Walthew, 103 Wn.3d at 189)). In the 

present case, because the Hospital was liable to pay the emergency room 

physicians whether or not it was paid, it had more than agent liability. 

Accordingly, this dispositive fact means that the money is considered 

gross income to the Hospital and the Hospital cannot satisfy Rule 111. 

2. Monies received for emergency room services are part 
of the Hospital's gross income. 

The Department agrees with the Hospital that RCW 82.04.080, the 

statutory definition of gross income, is applicable to this case. 12 "Gross 

income of the business" is defined by statute as: 

II William Rogers, 148 Wn.2d at 178; Rho, 113 Wn.2d at 569-70; Walthew, 103 
Wn.2d at 188-89; Christensen, 97 Wn.2d at 769-70; Washington Imaging, 2009 WL 
4815583 at *5; Pilcher, 112 Wn. App. at 437,441; Medical Consultants, 89 Wn. App. at 
48. Other jurisdictions with gross receipts taxes similarly consider whether the taxpayer 
has liability to pay the third party in determining whether money received is gross 
income. E.g., Brim Healthcare, Inc. v. Taxation and Revenue Dep 't, 119 N.M. 818, 896 
P.2d 498,500 (1995). 

12 Rule 111 is also applicable to this case because it is an explanation of situations 
in which a business may receive money that nevertheless will not be considered gross 
income for taxation putposes. See City of Tacoma v. William Rogers Co., 148 Wn.2d 169, 
175 n.4, 60 P.3d 79 (2003) (determining whether amounts actually received by taxpayer-as 
in this case-were gross income by applying Tacoma's version of Rule 111); Rho Co., Inc. 
v. Dep't of Revenue, 113 Wn.2d 561, 782 P.2d 986 (1989) (remanding to determine if 
taxpayer was acting as agent for customers when paying temporary employees). Moreover, 

30 



[T]he value proceeding or accruing by reason of the 
transaction of the business engaged in and includes gross 
proceeds of sales, compensation for the rendition of services, 
gains realized from trading in stocks, bonds, or other 
evidences of indebtedness, interest, discount, rents, royalties, 
fees, commissions, dividends, and other emoluments 
however designated, all without any deduction on account of 
the cost of tangible property sold, the cost of materials used, 
labor costs, interest, discount, delivery costs, taxes, or any 
other expense whatsoever paid or accrued and without any 
deduction on account of losses. 

RCW 82.04.080 (attached as Appendix 14). 

In this case, payments to the Hospital from patients receiving care 

at the Hospital's emergency room were "value proceeding or accruing by 

reason of the transaction of the business engaged in." It is undisputed that 

the Hospital received money as compensation for emergency room 

services performed by physicians when patients or insurance companies 

paid the bill sent by the Hospital. The Hospital's contract with NEP also 

described the physicians as delivering Hospital services. BT A Doc. 406. 

Nevertheless, the Hospital argues that the payments must have been 

"owned" by the physicians because the physicians performed the service 

and the money is thus not attributable to the Hospital. The Hospital 

ignores that money received by a taxpayer for services is taxable gross 

income even if the services were physically performed by another entity, 

numerous Washington courts have applied Rule III to detennine whether money received 
by a business is taxable in situations similar to that presented here. Id.; Pilcher v. Dep '/ of 
Revenue, 112 Wn. App. 428, 49 P.3d 947 (2002), review denied, 149 Wn.2d 1004 (2003). 
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such as an independent contractor. Pilcher, 112 Wn. App. at 436,440-41; 

cf Impecoven v. Dep't a/Revenue, 120 Wn.2d 357,841 P.2d 752 (1992) 

(reasoning that entire commission paid to insurance agent is gross income 

despite 60% of commission paid to independent contractor, sub-agent); 

City a/Seattle v. Paschen Contractors, Inc., 111 Wn.2d 54, 65, 758 P.2d 

975 (1988) (payments for sub-contractor work part of taxable gross 

income of general contractor). 

In Pilcher, the court rejected the same argument that the Hospital 

makes here. Pilcher, 112 Wn. App. at 436-37 (rejecting argument that 

physicians hired by Pilcher as independent contractors provided the 

services for which Pilcher was paid and that the money therefore did not 

belong to him and was not "received or accrued" by him). Thus, the fact 

that the services were performed by another entity does not answer the 

question of whether the revenue is taxable gross income to the Hospital. 13 

See also William Rogers, 148 Wn.2d at 172-173, 181 (holding that money 

paid by clients to taxpayer to pay temporary workers who performed 

services for clients was gross income to the taxpayer because taxpayer had 

employer liability to temporary workers). 

13 The fact that the taxpayer did not personally perform the services for which 
payment is made is a necessary but not sufficient condition for "pass through" treatment. 
E.g., WAC 458-20-111; Pilcher, 112 Wn. App. at 436. Therefore, this factor can be 
relevant in some cases addressing "pass through" treatment. 
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Of far more significance to courts that have examined similar 

issues is whether the taxpayer merely "passed on" the fees as an agent or 

whether the taxpayer had more than agent liability to the third-party 

contractor. 14 E.g., Pilcher, 112 Wn. App. at 437,441. See also William 

Rogers, 148 Wn.2d at 178. No Washington case has ever held that money 

is excluded from taxable gross income where the taxpayer had more than 

agent liability to the physical provider of services. This result makes 

sense because if a taxpayer has more than agent liability to the provider of 

services, then the taxpayer, not the person paying the taxpayer, is hiring 

the provider. 

In this case, it cannot reasonably be disputed that the Hospital has 

more than agent liability. Pursuant to a contract with NEP, the Hospital paid 

NEP a percentage of gross billings - not receipts - for the prior month. 

Thus, the Hospital was not passing through payments it received from 

patients and insurance companies but paying NEP pursuant to its contract - a 

14 See also WAC 458-20-168(2)(g): 

When a hospital contracts with an independent contractor (service provider) to 
provide medical services such as managing and staffing the hospital's 
emergency department, the hospital may not deduct the amount paid to the 
service provider from its gross income. If, however, the patients are alone liable 
for paying the service provider, and the hospital has no personal liability, either 
primarily or secondarily, for paying the service provider, other than as agent for 
the patients, then the hospital may deduct from its gross income amounts paid to 
the service provider. 

This portion of the rule was added in 2008 and so was not in effect during the tax period. 
Nevertheless, as an interpretive rule, it is an application of the statute, rules, and appellate 
case law. 
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contract that required NEP to provide services for the hospital in return for 

the payment of gross billings. If the Hospital failed to collect any payment 

for the services provided, the Hospital would still be obligated to pay NEP a 

percentage of gross billings. BTA Doc. 337, 366-67, 411. The Hospital 

never made any attempt to reconcile the payments to NEP with past 

collections. BTA Doc. 365. Accordingly, the Pilcher and William Rogers 

holdings dictate the result here: the revenue is not a "pass through" and is 

therefore taxable gross income to the Hospital. 

The fact that the Hospital has more than agent liability to NEP also 

distinguishes this case from Medical ConsultantsY In Medical Consultants, 

a key premise for the court's conclusion that the revenue at issue was not 

taxable was the court's conclusion that the taxpayer had no more than agent 

liability to the physicians performing the services. 89 Wn. App. at 48. The 

Medical Consultants court looked to Rule 111 to determine whether the 

revenue was taxable, as numerous prior court decisions also had done. Id. 

Since Rule 111 requires that a taxpayer have no more than agent liability to 

the third party contractor in order to qualify for "pass through" treatment, it 

is clear that the outcome in Medical Consultants would have been different if 

the taxpayer there had more than agent liability, as is the case here. 

15 While the Hospital sets out in table fonnat various facts that it alleges makes 
Medical Consultants similar, it ignores the most significant conclusion in that court's 
analysis - that the taxpayer in that case had no more than agent liability to the physicians. 
Medical Consultants, 89 Wn. App. at 45,48. 
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Accordingly, Medical Consultants provides no support for the Hospital's 

argument in this case. 16 

The Walthew opinion similarly provides no support for the 

Hospital's argument. The Court in Walthew did not suggest that a taxpayer 

may always exclude money it receives for services rendered by a third 

party, as the Hospital argues. Rather, in Walthew, the Court's holding in 

favor of the law firm turned on the fact that the clients, and not the law 

firm, were liable for paying the third parties. Walthew, 103 Wn.2d at 186-

90. As a factual matter, the clients assumed the obligation when they 

signed contracts with the law firm confirming they would pay those third-

party costs. !d. at 185. And as a legal matter, the rules of professional 

responsibility applicable to lawyers required clients to retain ultimate 

liability for those expenses. Id. at 185, 188-89. Thus, when the law firm 

received funds from clients as an advance or reimbursement of those 

expenses, the law firm was acting "solely as agent for the client." Id. at 

16 The fact that the Hospital is obligated by contract to pay the emergency room 
physicians whether or not it receives payment also distinguishes this case from the 
recently published opinion, Washington Imaging Services, Inc. v. Dep 't of Revenue, No. 
38247-4-11,2009 WL 4815583 * 1 (Wa. Ct. App. Div. 2 Dec. 15,2009). For reasons 
expressed in briefing in the Washington Imaging case and an anticipated petition for 
review, the Department disagrees with the Court's conclusion in Washington Imaging 
that the taxpayer there had no more than agent liability to the third-party contractor. The 
Court need not consider those reasons in this case, however, because in this case it is 
clear that the Hospital must pay the emergency room physicians even if it has not been 
paid. 
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188. In contrast, in the present case the Hospital itself was liable to the 

physicians for payment. 

The Hospital also argues that it was merely a collection agent for 

the emergency room physicians, and therefore the money it collected was 

not its gross revenue. But the Hospital was not a collecting agent for the 

emergency room physicians. Instead, the Hospital entered into a contract 

with NEP under which NEP was to perfonn physician services at the 

Hospital's emergency room. BT A Doc. 406. As noted in that agreement, 

the hospital hired NEP to "develop and deliver the [Emergency] 

Department's services." Id. See also BTA Doc. 407-08 (~2.1) ("[NEP] 

shall provide such professional services as are necessary for the provision of 

emergency services at Hospital.") In addition to perfonning services for 

which the hospital billed patients, NEP had additional duties relating to 

hospital administration. BT A Doc. 406. Unlike a collection agency, the 

Hospital was receiving the payments for services it provided to the 

community. BTA Doc. 328-330,406. Moreover, as noted above, the 

Hospital was obligated to pay NEP regardless of whether it had been able to 

"collect" the fees for emergency room services. Accordingly, the Hospital 

was not a collection agent for NEP. The fact that the contract claimed to 

appoint the Hospital as a collection agent is not dispositive. Rho, 113 Wn.2d 
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at 570 ("Detennination of an agency relationship is not controlled by the 

manner in which the parties contractually describe their relationship.") 

The Hospital also incorrectly states that invoices sent to patients 

"identified ER physicians as the party billing for emergency-room services." 

App. Br. at 7. To the contrary, undisputed facts in the record show that the 

Hospital made no effort, either in billing documents or otherwise, to inform 

patients that it was acting as a billing agent for NEP or its physicians. BT A 

Doc. 332-34,423 (answer to request for production no. 12). Bills sent to 

insurance companies for emergency room physician services may have 

indicated the name of the physician, but payment was made not to the 

physician, but to the Hospital. The insurance company making the payment 

had no input or knowledge of how much (if any) of its payment to the 

Hospital was paid to the named physician and how much to the Hospital. 

BTA Doc. 335-36,369. 

Moreover, the Hospital was not merely collecting a revenue stream 

that belonged to NEP and passing it through to NEP, as the Hospital argues. 

Instead, the Hospital paid NEP a percentage of the amount billed for the 

prior month pursuant to its contract with NEP. BT A Doc. 411. All of the 

money that the Hospital collected from patients and insurance companies 

belonged to the Hospital and the Hospital had no obligation to pass it on. 
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3. The hospital cannot meet the requirements of Rule 111. 

As noted above, Rule 111 does not create an exemption but is an 

application of the definition of "gross income of the business" to a common 

and recurring situation in which a taxpayer bills for services it has not itself 

physically perfonned. Courts have often applied Rule 111 to detennine 

whether money received by a taxpayer for services perfonned by another 

should be included in the taxpayer's gross income. E.g., Medical 

Consultants Northwest, Inc. v. Dep 't of Revenue, 89 Wn. App. 39,47-48, 

947 P.2d 784 (1997); Walthew, 103 Wn.2d at 187-88. Tellingly, everyone 

of the cases the Hospital cites in its discussion of the revenue associated with 

emergency room physicians applied Rule 111 to detennine whether the 

money at issue was taxable gross income. Medical Consultants, 89 Wn. 

App. at 47-48; Walthew, 103 Wn.2d at 187-88. Because Rule 111 explains 

and applies B&O taxing statutes, there is considerable overlap between an 

analysis based on the statutory definition of "gross income of the business" 

and one based on Rule 111. Rule 111 allows a taxpayer to exclude from 

gross income advances 17 or reimbursements 18 that merely "pass through" a 

business when the taxpayer acts ~s an agent. An exclusion is allowed 

17 An "advance" occurs when the taxpayer receives money from the client to pay 
a future debt of the client. WAC 458-20-111. 

18 A "reimbursement" occurs when the taxpayer pays the client's debt and then 
receives reimbursement from the client. WAC 458-20-111. 
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because "pass-through" income is not attributed to the business activities of 

the agent. WAC 458-20-111; William Rogers, 148Wn.2dat 175. 

Washington courts have paraphrased the requirements of Rule 111 as 

a three-part test: (1) the payments are customary reimbursements for 

advances made by the taxpayer to procure a service for the client; (2) the 

payments involve services that the taxpayer did not or could not render; and 

(3) the taxpayer is not liable for paying, except as the agent ofthe client. 

Christensen, 0 'Connor, Garrison & Havelka v. Dep't of Revenue, 97 

Wn.2d 764, 768-69, 649 P.2d 839 (1982). 

It is not surprising that the Hospital does not argue that Rule 111 

allows the Hospital to exclude its revenue from emergency room physician 

services, since it is indisputable that the Hospital cannot meet the third prong 

of the Christensen test. 19 The Hospital admitted in answers to interrogatories 

that it did not act as an agent of its patients receiving care from emergency 

room physicians. BTA Doc. 192. Moreover, its contract with NEP 

established more than agent liability to NEP. As discussed above, the 

19 The Department believes that the Hospital cannot meet any prongs of the 
Christensen test but focuses on the third prong because it is dispositive in this case and is the 
part of the test that recent court opinions focus on. The Hospital cannot meet the first part 
of the test because the payments by patients were not advances or reimbursements but 
were payments to the Hospital for Hospital services received. See Pilcher, 112 Wn. App. 
at 439. The Hospital cannot meet the second part of the test because, as the Pilcher court 
noted, a taxpayer can provide services through an independent contractor, as the Hospital 
did here. Id. at 440. The agreement between the Hospital and NEP specifically stated 
that NEP was hired to develop and deliver Hospital services. BT A Doc. 406. Moreover, 
the Hospital held itself out to the community as providing emergency medical services, 
which a reasonable person would assume includes physician services. BTA Doc. 328-30. 
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Hospital was obligated to pay NEP regardless of whether it received 

payment from patients. If the Hospital had only agent liability, it could not 

be liable for more than what the patients (as the principals) actually paid. 

See Pilcher, 112 Wn. App. at 437,441; William Rogers, 148 Wn.2d at 

178. Accordingly, the Hospital's contractual obligation to pay NEP, 

regardless of what patients and their insurers actually paid to the Hospital, 

establishes more than agent liability. 

4. Prior Board of Tax Appeals decisions support the 
Department. 

In addition to the Board decision appealed in this case, the Board has 

. held in other recent cases with nearly identical facts that money collected by 

hospitals for emergency room physician services is taxable gross income of 

the hospitals. See Northwest Hospital Medical Center v. Dep 't of Revenue, 

No. 01-144; Sacred Heart Medical Center v. Dep'tofRevenue, No. 01-147; 

Dominican Health Services dba Holy Family Hospital v. Dep 't of Revenue, 

No. 01-149 (final decision entered November 30,2005).20 Board decisions 

can be persuasive authority to this Court. Seattle Film Works, Inc. v. Dep't 

of Revenue, 106 Wn. App. 448, 459, 24 P.3d 460 (2001). In each of these 

cases, the Board held that the hospitals had more than mere agent liability 

to the emergency room physicians because the hospitals paid the 

20 All three cases were addressed in a single order. The order can be found at 
BTA Doc. 482-96. 
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physicians a percentage of gross billings rather than the amount the 

hospital actually collected. BTA Doc. 493. The Department respectfully 

requests that this Court follow the correct reasoning of the Board in this 

case. 

E. The Hospital Is Not Entitled to Attorney Fees. 

If the Court affirms the Board of Tax Appeals, it need not reach the 

issue of the Hospital's request for costs and reasonable attorney fees. 

Nevertheless, the Department addresses the Hospital's request for costs 

and reasonable attorney fees on appeal. 

The Hospital fails to comply with RAP 18.1 by failing to cite any 

applicable authority supporting its request for attorney fees. Instead, the 

Hospital cites only RAP 18.1 itself as support for its fee request. App. Br. 

at 24. A party seeking reasonable attorney fees must support its request by 

citing to authority and providing argument to the court. Just Dirt, Inc. v. 

Knight Excavating Inc., 138 Wn. App. 409, 420, 157 P.3d 431 (2007) 

("Argument and citation to authority are required ... to advise us of the 

appropriate grounds for an award of attorney fees as costs.") (quoting 

Wilson Court Ltd. P'ship v. Tony Maroni's, Inc., 134 Wn.2d 692, 710, n.4, 

952 P.2d 590 (1998)). Because it failed to cite to any applicable law 

creating a right to recover attorney fees, the Hospital's request for attorney 

fees should be denied. See also Whidbey Gen. Hasp. v. Dep't of Revenue, 
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143 Wn. App. 620, 637, 180 P.3d 796 (2008) (Hospital's request for 

attorney fees denied because it failed to cite applicable law and devote a 

section of its brief to the request for attorney fees). 

Under Washington law, "a court has no power to award attorney 

fees in the absence of contract, statute, or recognized ground of equity 

providing for attorney fees." Union Elevator & Warehouse Co., Inc. v. 

Dep't of Transp., 152 Wn. App. 199, 208, 215 P .3d 257 (2009) (citing 

Wagner v. Foote, 128 Wn.2d 408, 416,908 P.2d 884 (1996)). Even 

though the Hospital fails to cite to any applicable authority authorizing an 

award of attorneys fees in its opening brief, as required by RAP 18.1, it 

might attempt to rely on the Equal Access to Justice Act ("EAJA") in its 

reply brief.21 That statute provides, "[A] court shall award a qualified 

party that prevails in a judicial review of an agency action fees and other 

expenses, including reasonable attorneys' fees, unless the court finds that 

the agency action was substantially justified." RCW 4.84.350. The 

requirement of "judicial review of an agency action" would be met in this 

case. 

However, the Hospital must also demonstrate that it is a "qualified 

party that prevails." Even if the Hospital were to prevail in this matter, it 

21 The Hospital cited the EAJA, RCW 4.84.350, in its Petition for Judicial 
Review before the superior court. CP 8. However, nowhere in its briefing before the 
superior court did it devote a section of its brief to a request for attorney fees. See CP 38-
54; 128-37. 
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would also need to establish that it is a "qualified party" as defined under 

RCW 4.84.340(5). Even ifit could satisfy that requirement, the Hospital 

still should not be entitled to a fee award because the Board's action was 

at least "substantially justified" under RCW 4.84.350(1). Here, the 

Department must demonstrate that the Board's position is reasonable in 

law and fact. Union Elevator & Warehouse Co., Inc. v. Dep 't of Trans., 

144 Wn. App. 593, 608,183 P.3d 1097 (2008). The Board's decision 

denying the Hospital the deduction for Medicare co-payments and 

deductibles was reasonable in law and fact, in that three different Superior 

Court Judges affirmed the Board on this issue. CP 107-08 (Order on 

Petition for Judicial Review (May 29,2009) (McPhee, J.)); St. Joseph 

General Hospital v. Dep 't of Revenue, Thurston Cy. Super. Ct. No. 08-2-

02054-9, Order on Petition for Judicial Review (June 8, 2009) (Hicks, J.); 

Skagit County Public Hospital Dist. No.1 dba Skagit Valley Medical 

Center v. Dep't of Revenue, Thurston Cy. Super. Ct. No. 08-2-02527-3, 

Order on Petition for Judicial Review (July 10,2009) (Murphy, J.). 

Moreover, the Board's decision that money received for emergency room 

physician services is taxable gross income was substantially justified 

given the previous Board decisions cited above, none of which has been 

reversed. The Board's action was substantially justified and attorney fees 

and costs should not be awarded to the Hospital under the EAJA. 
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VI. CONCLUSION 

Hospital patients who pay their own bills are not instrumentalities 

of the federal government. Nor are patients' insurance companies that 

make payments on behalf of the patients instrumentalities of the federal 

government. Accordingly, the Hospital is not entitled to a deduction from 

gross income that applies only to monies received "from the United States 

or any instrumentality thereof." Furthermore, money the hospital received 

for emergency room services performed by physicians is taxable gross 

income because the Hospital did not "pass on" the collected money to the 

physicians but instead paid the physicians a contractually agreed upon 

amount regardless of the amount actually collected. 

The Department respectfully requests that this Court affirm the 

decisions of the Superior Court and Board ofT~~eals. 

RESPECTFULLY SUBMITTED thia day of December, 

2009. 

~tt / . 9~neral /( 
- / 

-'-'---' 

PETER B. G NICK, WSBA #2561 
Assistant Attorney General 
DAVID M. HANKINS, WSBA #19194 
Senior Counsel 
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Business and Occupation Tax 82.4)4.4294 

Intellt-1980 c 37: See note following RCW 82.04.4281. 

82.04.4295 Deductions-Manufacturing activities 
completed outside the United Stutes. In computing tax 
the~e may be deducted from the measure of tax by persons 
subject to payment of the tax on manufacturers pursuant to 
RCW 82.04.240, the value of articles to tht: extent of 
manufacturing activities completed outside the United States, 
if: 

(I) Any additional processing of such articles in this 
state consists of minor final assembly only; and 

(2) In the case of domestic manufacture of such articles, 
can be and nOffi1ally is done at the place of initial manufac­
ture; and 

(3) The total cost of the minor tinal assembly does not 
exceed two percent of the value of the articles; and 

(4) The articles are sold and shipped outside the state .. 
[1980 c 37 § 15. Formerly RCW 82.04.430(14).) 

Intent.-1980 c 37: See note following RCW 82.04A281. 

82.04.42% Deductions-ReimbUrsement for accom­
modation expenditures by funeral homes. In computing 
lAx there may be deducted from the measure of tax that por­
tion of amounts received by any funeral home licensed to do 
business in this state which is rect:1ved as reimbursements 
for expendHures (for goods supplied or service.~ rendered by 
a person not employed by or affiliated or associated with the 
funeral home) and advanced by such funeral home as an 
acconllllodation to the persons paying for a funeral, so long 
as such expenditures and advances are billed to the persons 
paying for the funeral at only the exact c()st thereof and are 
separal.~ly itemized in the billing statement delivered to such 
persons. [1980 c 37 § 16. Formerly RCW 82.04.430(15).1 

Intent-1980 c 37: See note following RCW 82.04.4281. 

82.04.4297 Deductions-Compensation from public 
entitles for health or social welfare services-Exception. 
In computing tax there may be deducted from the measure 
of tax amounts received from the United States or any in­
~trumentality thereof or from the state of Washington or any 
municipal L:orporation or pOlitical subdivision thereof as 
compensation for, or to support, health or social welfare 
services rendered by a health or social welfare organization 
or by a municipal corporation or political suhdi vi~ion, except 
deductions are nol allowed under this section for amonnts 
that are received under an employee benefit pian. [198B c 
67 § 1, 1980 c 37 § 17. Fonncrly RCW 82.04.430(16).) 

Intent-1980 c 37: Se~ note follOWing RCW 82..04.4-281. 

"lleall/. or Jor.ial welfa,·. organization" defined for RCW 82.04.4297-­
Cn71(hr;ons for e~tempaon-"/1ealth or SO;;iDJ welfare seryices" 
dpJintd: }leW 82.04.431. 

82.04.4298 Deductions-Repair, maintenance, 
replacement, etc., of residential structures and commonly 
hilid property-Eligible organizations. (1) in computing 
tax there may be deducted from the measure of tax amounts 
used solely for repair, maintenance, replacement, manage­
ment, or improvement of the residential structures and 
commonly held property, but excluding property where fees 
or charges are made for use by the public who Hre not guests 
accompanied by a member, which are derived by: 

(2000 Ed.) 

(a) A cooperative housing association, corporation, or 
partnership from a person who resides in a structure owned 
by the cooperalive housing association, corporation, or 
partnership; 

(b) An association of owners of property as defined in 
RCW 64.32.010, as now or hereafter amended, from a 
person who is an apartment owner as defined in RCW 
64.32.010; or 

(c) An association of owners of residential. property 
from a person who is a member of the aS8ociation. "Associ­
ation of owners of residential property" means any organiza­
tion of all the owners of residential property in a defined 
area who all hold the same property in common within the 
area. 

(2) Fo~ the purposes of this section "commonly held 
property" includes areas requited for common access such as 
reception areas, halls, stairways, parking, etc., and may 
include recreation rooms, swimming pools and small parks 
or recreation areas; but is not intended to include more 
grounds than art: nann ally required in a residential area, or 
to include such extensive areas as 'required for golf'courses, 
campgrounds, hiking and riding areas, hoating areas, etc. 

(3) To. qualify for the deductions under this Aeelion: 
(a) The salary ot compensation paid to officeX'S. manag­

ers, or employees must be only for actual services. rendered 
and at levels comparable to the salary or compensation of 
like positions within the county wherein the property is 
located; 

(b) Dues, fees, or assessments in excess of amounts 
needed for the purposes for which the deduction is allowed 
must be rebated to thc members of the association; 

(c) Assets of the association or organization must be 
distributable to all members and must not inure to the benefit 
of any single member or group of members. [1980 c 37 § 
18. Fonnerly RCW 82.04.430(17).] 

lntent-1980" 37: See note followillg RCW X2.04.428t, 

82.04.431 "Health or social welrare organlUlUoo" 
defined for RCW 82.(I4.4297-Conditions for exemp­
tion-"Hellith or social welfare services" defined. (1) For 
the purposes of RCW S2.04,4297, the tenn "health or social 
welfare organization" means an organization, including any 
commul)i.ty action council, which renders health or social 
welfare .~en'ices as defined in subsection (2) of this section, 
which is a not-for-profit corporation under chapter 24.03 
RCW and which is managed by a governing board of not 
less t1um eight individuals none of whom is a paid employee 
of the organization I)r which is a corporation sole unuer 
chapter 24.12 RCW. Health or social welfare organization 
does not include a corporation providing professional 
services as authorized in chapter 18.100 RCW. In addition 
a corporation in order to he. exempt under RCW 82.04.4297 
shaH satisfy the following conditions: 

(a) No parI of its income. may be paid directly or 
indirectly to jt~ member" stockholders, officers, directors, or 
trustees except in the form of services rendered by the 
corporation in accordance with its purposes and bylaws; 

(b) Salary or compensation paid to its officers al\d 
executi ves must be only for actual services rendered, and at 
levels cl)mparable to the salary or compensation of like 
positions within the public service of the state; 

[Title 82 RCW-page 37] 
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wesitaw. 
918 r.2d84 
(Cite as: 918 F.2d 84) 

H 
United States Court of Appeals, 

Ninth Circuil. 
UNITED STATES of America, Plaintiff·Appellee, 

v. 
CITY OF SPOKANE, Defendant-Appellant. 

No. 90-35118. 

Argued and Submitted Oct. 5, 1990. 
Decided Oct. 31, 1990. 

As Amended on Grant of Appellee's Motion For 
Clarification Nov. 27, 1990. 

United States brought aclion against city to pre­
clude its collection of tax on lawfully conducled 
gambling activities of local unit of Red Cross and 
to recover back taxes. The United States District 
Court for the Eastern District of Washington, Justin 
L. Quackenbush, Chief Judge, 734 F.supp. 919, 
granted summary judgment in favor of United 
States, and city appealed. The Court of Appeals, 
Fernandez, Circuit Judge, held that: (1) R~ Cross 
was instrumentality of United States that was im­
mune from local taxation, and (2) city had to return 
taxes collected. 

Affirmed. 

Wesl Headnotes 

[1] Federal Conrts 170B (;;;::;;>776 

170B Federal Courts 
170BVIIl Courts of Appeals 

170BVIII(K) Scope, Standard8, and Extent 
170BVIlI(K)1 In General 

170Hk776 k. Trial De Novo. Most 
Cited Cases 
Grant of summary judgment is reviewed de novo. 

\2] Federal Courts 1708 ~77(' 

170B Federal Court~ 
170BVIII Courts of Appeals 

Page 1 of7 

Page 1 

170BVlII(K) Scope, Standards, and Extent 
170BVIII(K) 1 In General 

170Bk776 k. Trial De Novo. Most 
Cited Cases 

Federal Courts 170B ~850.1 

170B Federal Courts 
170BVllJ Courts of Appeals 

170BVlII(K) Scope, Standards, and Extent 
170BVIlI(K)5 Questions of Fact, Verdicts 

and findings 
170Bk850 Clearly Erroneous Findings 

of Court or Jury in General 
170Bk850.1 k. In General. Most 

Cited Cases 
(Formerly 170Bk850) 

On constitutional questions, Court of Appeals re­
views findings of fact for clear error, and mixed 
questions offaet and law de novo. 

(3) Federal Courts 170B €=>776 

170B Federal Courts 
170BVIIl Courts of Appeals 

170BVllJ(K) Scope, Standards, and Extent 
170BVlII(K)1 In General 

170Bk776 k. Trial De Novo. Most 
Cited Cases 
Questions onaw are reviewed de novo. 

(4) Taxation 371 €=2006 

371 Taxation 
3711 In General 

3711c2004 Power of State 
3711<2006 k. United States Entities, Prop­

erty, and Securities. Most Cited Cases 
(Formerly 371k5) 

No state can impose tax upon instrumentRli(y of 
United States Government. 

(5) Taxation 371 €=21106 

371 Taxation 

© 2009 Thomson Reuters. No Claim to Oog. us Gov. Works. 
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918 F,2d 84 
(Cite as: 918 F.2d 84) 

371I In General 
371k2004 Power of State 

371k2006 k.. United Stlltes Entities, Prop­
erty, and Securities, Most Cited Cases 

(Fonnerly 371k6) 
Red Cross was instrumentality of United States that 
was immune from state and local taxation on law­
fully conducted gambling activities despite city's 
reference to fact that Red Cross was not considered 
agency for plUposes of Freedom of Information 
Act. 5 U,S,C.A. § 552, 

/6] Courts l(}6 ~100(1) 

106 Courts 

ure 
10611 Establishment, Organization, and Proced-

l06IlCH) Effect of Reversal or Overruling 
106klOO In General 

106klOO(I) k.. In General; Retroactive 
or Prospective Operation, Most Cited Cases 
Court of Appeals' decision striking down city's tax 
on Red Cross' lawfully conducted gambling activit­
ies could be applied retroactively; decision did not 
establish new principle of law but merely restated 
fundamental principle that precluded taxatiOll of 
United States governmental functions.· and retroact­
ive application would foster respect for such prin­
ciple and would not result in inequity even though 
city might have already used lIome tax money, 

171 Taxation 371 €=3555 

371 Taxation 
371VITI Income Taxes 

371 VnI(H) Payment 
371k3555 k. Refunding Taxes Paid, Most 

Cited Cases 
(Formerly 371k1097) 

City that improperly taxed Red Cross' lawfully con­
ducted gambling activities had to return taxes col­
\ecled, 
"'85 Laurie Flinn Connelly and Michael A, Nelson, 
As~t. City Attys"Spokane, Wash" for defendant-ap­
pellant, 

Page 2 of7 

Page 2 

Gary R. Allen, David English Carmack, and Ken­
neth W, Rosenberg, Attys., Tax Div" U.S. Dept. of 
Justice, Washington, D,C" for plaintift:'appcllcc, 

Appeal from the United States District Court fur the 
Eastern District of Washington, 

Berurl;l SKOPIL, O'SCANNLAIN and FERNAN­
DEZ, Circuit Judges, 

FERNANDEZ, Circuit Judge: 

The United States brought this action against the 
City of Spokane ("the City") and Spokane's Man­
ager uf Finance, Peter Fortin, Lo preclude !he cul­
lection of a tax on the gambling proceeds of a local 
unit of the American National Red Cross, and to re­
cover back taxes, together with interest. The district 
court granted summary judgment in favor of the 
United States FNI and the City appealed, We af- finn, 

FNl, United Stales v, City oj Spokane, 734 
F,Supp, 919 (E,D,Wash,1989), 

BACKGROUND 

Thc American National Red Cross is a unique char­
itable institution, It was created by the United 
Slates to perfonn such exceedingly important pub­
lic funcLions as aiding "Lh~ sick and wounded of 
Anned Forces in time of war," and carrying on "a 
system of national and international relief in time of 
peace" to mitigate "the sufferings caused' by pesti­
lence, famine, fire, floods, and other great national 
calamities .... " 36 U,S,C, § 3. Eight of its fifty gov­
emors are appointed by the President of the United 
States and one of those eight acts as the principal 
officer of the corporation, 36 U,S,c. § 5(8), While 
the organization must support itself from public 
donations and other sources, the United States does 
supply it with a pennanent headquarters*86 build­
ing, 36 U,S,c. § 13, The financial reports of the Of­

ganization arc audited by the Department of Dc-

~ 2009 Thomson Reuters, No Claim to Orig, US Gov, Worh, 
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fense. 36 U.S.c. § 6. 

The inland Northwest Chapter of the American Na­
tional Red Cross has been a chartered local organiz­
ation since 1914. As such it is a local unit of the 
American National Red Cross. 36 U.S.C. § 48. We 
will hereafter refer to the American National Red 
Cross as the "Red Cross" and the Chapter as the 
"INC" However, since the INC is a unit of the Red 
Cross, what we say about the rights and duties of 
the Red Cross also applies to the INC. 

The State of Washington authorizes bona fide char­
itable or non-profit organizations to conduct bingo, 
pull-tab, and punchboard games. Wash.Rev.Code § 
9,46.0311 (1988).FN2 The Red Cross is an organiz­
ation that comes within that definition. 
Wash.Rev.Code § 9.46.0209. At the same time, the 
State of Washington authorizes cities to tax. certain 
of the proceeds of those gambling aetivities­
Wash.Rev.Code § 9,46.lIO-and since 1982 the City 
has levied a gambling lax upon the INC. Spokane, 
Wash-Ord. § 8.40.020 (1982). 

FN2. The citations to the Washington Code 
are to the current velllion of that law_ Earli­
er versions wcrc to the same cffect, as far 
as the issues on this appeal are concerned. 

For some time, the INC paid dlat tax without appar­
cnt protcst, but in February of 1986 it did protest 
and requested a refund of all gambling taKes paid 
since July 1, 1980. The request was denied, The 
United States theu brought this action to obtain the 
refund, with interest, and to enjoin any further levies. 

Cross motions for summary judgment were filed, 
and the district court ultimately entered a judgment 
which required the disgorgement of prior ex.actions 
by the City, together with prejudgment interest 
from the date of the demand for refund. The district 
court further directed that the City cease further im­
position of the tax. This appeal followed. 

JURISDICTION AND STANDARD OF REVIEW 

Page30f7 

Page 3 

The district court had jurisdiction pursuant to 28 
U.S.C. § 1331, and we have jurisdiction pursuant to 
28 U.S.C. § 1291. 

[1][2][3] We review the grant of sununary judg­
ment de novo. Kruso v. Intemational Tel. & Tel .. 
872 F.2d 1416, 1421 (9th Cir.1989), cert. denied, 
496 U.S. 937, 110 S.Ct, 3217, 110 L.Ed.2d 664 
(1990). On constitutional qllcstions, this court re­
views findings of fact for clear error, and mixed 
questions of fact and law de novo. State of Nevada 
Employees Ass'll Inc. v. Keating. 903 F.2d 1223. 
1226 (9th Cir.1990); Uz Dulce v. Nelson. 762 F.2d 
131 R, 1322 (19R5), modified, 796 F.2d 309 (9th 
Cir.1986). Questions of law are reviewed de novo. 
United States v, McConney, 728 F.2d 1195, 1201 
(9th Cir.) (en bane), cerr, denied, 469 U,S, 824, 105 
S .Ct. 101, 83 L.Ed.2d 46 (1984). 

DISCUSSION 

Two major issues confront us. First, is the Red 
Cross an instrumentality of the United States which 
is immune from this kind of taxation? Second, if it 
is, should the rNC have been granted a refund of 
the back taxes? Wc will discuss each of these issues 
in tum. 

A. The Red Cross Is Immunefrom This Tax 

[4][5] One of the hoariest principles of federal-state 
govemmental relations is that no state can impose a 
tax upon an instrumentality of the United States 
Government. As the Supreme Court, speaking 
through Chief Justice Marshall, eloquently stated in 
M'Culloch v. Marylalld. 17 U.S. (4 Wheat.) 316, 
431, 4 L.Ed. 579 (1819), that principle is bottomed 
upon certain important axioms: 

ThaI the power to tax involves the power to des­
troy; that the power to destroy may defeat and 
render useless the power to create; that there is a 
plain repugnance in conferring on one government 
a power to control the constitutional measures of 
another, whieh other, with respect to those very 
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measures, is *87 declared to be supreme over that 
which exerts the control, are propositions not to be 
denied. 

Nur C!IIl it be said that a little taxation, or taxation 
of Just one function or instrumeL1tality, is proper. 
M'Cu/loch also dealt with those possibilities. The 
Court said: 

We are not driven to the perplexing inquiry, so un­
fit tor the judicial department, what degree of taxa­
tion is the legitimate use, and what degree may 
amount to the abuse of the power. The attempt to 
use it on the means employed by the government of 
the Union, in pursuance of the constitution, is itself 
an abuse, because it is the usurpation of a power 
which the people of a single state cannot give. 

M'Culioch, 17 U.S. (4 Wheal) at 430. The Court 
continued: 
If the states may tax one instrument, employed by 
the government in the execution of its powers, they 
may tax any and every other instrument. They may 
tax the mail; they may tax the mint; they may tax 
patent-rights; they may tax the papers of the cus­
tom-house; they may tax judicial process; they may 
tax all the means employed by the government, to 
an excess which would defeat all the ends of gov­
ernment. 1)lis was not intended by the American 
people. They did not design to make their govern­
ment dependent on the states. 

M'Culloc/!, 17 U.S. (4 Wheat.) at 432. 

Nothing could be mOTe forcefully established, and 
while those principles alone do not demonstrate that 
the Red Cross is an instrumentality of the United 
States, there can ~ no doubt that it is. The Supreme 
Court made that clear in Department of Employ­
ment v. United States, 3115 U.S. 355, 358, 87 S.Ct. 
464, 467, 17 L.Ed.2d 414 (1966) where it said, 
"[WJe hold that the Red Cross is an insnumentality 
of the United States for purposes of immunity from 
state taxation levied on its operations, and that this 
immunity has not been waived by congressional en­
actment." 

Page 40f7 

Page 4 

At first blush that would appear to dispose of this 
issue, but the City claims thaI accretiuns to the 
M'Culloch doctrine make it inapplicable to the INC 
activities which were taxed here. That claim is 
based upon a misreading of the authorities. 

The City first points to Federal Land Bank v. Board 
of County Comm'rs, 368 U.S. 146, 82 S.Ct. 282, 7 
L.Ed.2d 199 (1961), a case in which the Supreme 
Courl struck down a lax levy on the Federal Land 
Bank, an instrumentality of the United States. In so 
doing, the Court indicated that if the activity being 
perfonned is not within the authority granted to the 
instrumentalilY, for ex.lUllple if it were illegal, taxa­
tion may be appropriate. Federal Land Dank, 368 
U.S. at 152-56, 82 S.Ct. at 287-89. That, however, 
has no application whatever to this case; There can 
be no doubt that the Red Cross can engage in activ­
ities designed to earn money. In fact, because it is 
not, tor the most part, funded with tax dollars, it 
must engage in many fund raising activities if it is 
to survive. While we do not suggest that the Red 
Cross can engage in illegal activities in pursuit of 
ita goals, there is nothing illegal about the gambling 
activities the INC engaged in here. 

But the City claims that there is still another string 
to its bow, for some activities of agencies of the 
United States can be taxed. Here again, when gaz­
ing upon the authorities cited one must be purblind 
if one is to overlook the distinctions between those 
authorities and this case. 

Thus, in James v. Dravo Contracting Co., 302 U.S. 
134, 58 S.Ct. 208, 82 L.Ed. 155 (1937), a private 
independent corporation that had contracts with the 
United States complained about the tax.ation of its 
gross receipts. The Court declined to fmd that a tax 
on the private entity wa~ a tax upon the government 
or its instrumentalities, even though the effect of 
the tax could, in theory, be felt by the government. 
James, 302 U.S. at 161, 58 S.C!. at 221. That is not 
this case; the Red Cross is no mere private contract­
or, it is a United States instrumentality. The same 
analysis applies to United States v. New Mexico, 
455 U.S. 720, 102 S.Ct. 1373, 71 L.Ed.2d 580 
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(1982). There, too, a tax on the receipts of private 
contractoIS was attacked; there, too, the tax was 
sustained. The Court indicated *88 that the mere 
fact that a contractor acts as an agent of the govern­
ment docs not mean that it is an agency or instru­
mentality of the government. It does not mean that 
the contIactor stands in the govemmenfs shoes. 455 
U.S. at 735-36, 102 S.Ct. at 1383. The entities in 
question were not. ~o integrated into the structure of 
the government that its tax immunity devolved 
upon them. Rather, it was realistic to view them as 
the private entities they were-entities "independent 
of the Ullited StatCII." 455 U.S. at 738, 102 S.Ct. at 
1385. When dealing with entities of that atrjpe, jt is 
necessary to be extremely careful about parsing 
their variO\lS activities when they claim that a tax. 
falls directly on the United States. The same does 
not apply when one is dealing with an acknow­
ledged government instrumentality such as the Red 
Cross. To do sg in that instance would engage the 
courts in the unfit inquiry that M'Culloch warned 
against. 17 U.S. (4 Wheat.) at 430. Private inde­
pendent contractors may be agllllcics because they 
act 88 agents. They are not to be confused with in­
stl:llmCntalities like the Red Cross which are agen­
cies bccBU.'IC thcy were created to eany out func­
tions of the government itself and are, therefore, 
imbedded in the slNoture of the government to that 
extent. FNl As the Supreme Court has said, "both 
the President and Congre.'IR have rccogni7.ed.and ac­
ted in reliance upon the Rc:d Cross' status vit1llally 
as an arm of the Uovemment." Department of Em­
pifJyment, 385 U.S. at 359-60, 87 S,Ct. at 467. The 
Court agreed with that characterization. 

FN3. California State Bd. oj Equalization 
v. Sierra Summit, Inc., 490 U.S. 844, 109 
S.Ct. 2228, 104 L.Ed.2d 910 (1989), and 
Washington v. United States, 460 U.S. 536, 
103 S.Ct. 1344, 75 L.Erl.2d 264 (1983), 
which also uphold taxation of a bankruptcy 
trustee's sales and private construction 
contractors' income, respectively, apply the 
same princ.iples and are to the same effect. 
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In a final bid to deflect the inexorable force of the 
law in this area, the City asserts that the Red Cross 
is not really a tax exempt instnunentality of the 
govenunent, because we have said that it is not an 
agency for the PUJpOses of the Freedom of Informa­
tion Act. See Irwin Memorial Blood Bank v. Amer­
iCQn Nat'l Red Cross, 640 F.2d 1051, 1057 (9th 
Cir.198l). That is an astonishing propomtion. It 
suggests that we, in effect, overturned Department 
of Employment when we decided Irwin Memorial 
Blood Bank. We did no such thing. What we did de­
cide was that given the purposes and the back­
ground of the Freedom of Information Act, the Red 
Cross was not all agency within the meaning Df thal 
statute. To extrapolate from that holding to the area 
of the law which we must deal with here would be a 
serious logical and semantic error. It would insist 
that an entity incorporated by an acl of Congress to 
carry out essentially public functions is not exempt 
from taxation as it struggles to accomplish those 
purposes. It would insist upon that even when the 
entity's activities are lawful, necessary and in pur­
suit of its duties as an instrumentality of the United 
States. It would insist upon that based on the fallacy 
that a word which has a meaning in one context 
must have the selfsame meaning when transplanted 
to an entirely .different context. We must eschew 
that extrapolation. 

Tt follows that the City improperly imposed the 
gambling tax upon INC. 

B. The City Must DisgQrg~ the Taxes It Collected 

The City asserts that even if the tax is invalid, it 
should not be required to reimbUISC the INC for the 
taxes which have already been collected. Discus­
sion of that claim requires analysis of two sub-is­
sues. Should the decision here be given retroactive 
effect, and, if so, what remedy is proper? 

While the issues sometimes seem to be entangled. 
the Supreme Court bas recently been at some pains 
to untangle them. See American Trucking Ass'ns, 
Inc. v. Smith. 496 U.S. 167, 110 S.Ct. 2323, 110 
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L.Ed.2d 148 (1990). In American 7hlcking, the 
Court pointed out that retroactivity must be decided 
by use of the analysis outlined in Chevron Oil Co. 
v. Huson, 404 U.S. 97, 92 S.Ct. 349, 30 L.Ed.2d 
296 (1971). That does not, however, answer the 
remedy "89 question, a qucAtion usually left 10 the 
states themselves to work out. American Trucking. 
110 S.Ct. at 2330. See also Probe v. State TMchers' 
Rerlrement Sys., 780 F.2d 776, 782·84 (9th Crr.), 
eert. denid. 476 U.S. 1170, 106 S.Cl. 2891, 90 
LEd.2d 978 (1986), where we, in effect, recog­
nized and applied the distinctions. 

[6] Because we need DOt consider the questicm of 
remedy if the effect of our decision is not retroact· 
ive, we will first considerretroactivjty.f~4 

FN4. There is much juriRJlIUdential dehate 
about the propriety of any such analysis in 
the area of the constitution. See American 
Trucking, 110 S.Ct. at 2343 (Scalia, I., 
concurring). We, of course, cannot enter 
the arena. We leave the battle to other gla­
diators. 

Our retroactivity analysis' must apply the three-part 
Chevron Oil test: 

First, the decision to be applied nonretroactively 
tnWlt establish a new principle of law, either by 
oven:uling clear past precedent on which litigants 
may have relied ... or by deciding an issue of first 
impression whose resolution was Dot clearly fore­
~htl(lowed.... Second, it has been stressed that "we 
must ... weigh the merits and demerits in each case 
by looking to the prior history of the rule in ques­
tion, its purpose and effect, and whether retrospect· 
ive operation will further or retard Its operation." ... 
Finally, we have weighed the inequity imposed by 
retroactive application, for U[w]hcrc a decision ... 
could produce substantial inequitable results, if ap· 
plied retroactively, there Is ample hasis in our cases 
for avoiding the 'injustice or hardslrip' by a holding 
of nonretroactivity." 

404 U.S. at 106-07, 92 S.Ct. at 355 (citations omit-
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ted). 

Our decisjon striking down this tax docs not meet 
the tests of nonretroactivity. We overrule no pre­
cedent here and we do not decide an issue of fll'St 
impression. As we have shown, our determination 
regarding the status of the Red Cross does not pro­
(leed from some obscure and half-fonned idea only 
now wrested into the light of day. Rather, it pro­
ceeds from a long, if sometimes wavy, line of Su­
preme Court authority. This alone indicates that ret· 
roactivity is required. See Ashland Oil, me. v. 
Caryl. 497 U.S. 916, 110 S.Ct. .3202, 3205, 111 
LF.d.2d 734 (1990) (per curiam). However, we will 
also look to the other elements. We are dealing Witll 
a fundomentlll principle that pnx:ludcs the taxation 
of United States governmental functions. Retroact­
ive operation of our decision will surely foster a 
proper respcct for that principle by encouraging 
local entities to tread carefully when they impose 
taxes on entities like the Red Cross. Finally, no in­
equity results from retroactive application. It is true 
that the City may already have used the tall money, 
but at the very least it should have entertained the 
gravest doubts about its right to collect the tax in 
the first place. Against that is the ineqUity to the 
INC which would be wrought were it forced to 
forego its claim to recover.PNS Therefore, this de­
cision will apply retroactively. 

FN5. TIlere ill no assertion Lhal this action 
is barred by the statute of limitations. Nor 
is there a claim that payment under protest 
was required by Washington law. Cf, McK­
esson Corp. 11. Division of Alcoholic Bever­
ages and Tobacco, 496 U.S, 18, 110 S.C!. 
2238,2243-44 n.4, 110 L.Ed.2d 17 (1990)·. 

[7] We tum then to the question of relief. That the 
INC is entitled to relicf can hardly be questioned. It 
is true that the exact foInt of relief is often left to 
the local governmental entity when a tax is struck 
down as unconsti1lltional. However, that is typically 
done in cases where th~rc is a conuuerce clause vi­
olation which can be remedied in anyone of a num-
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ber of ways. See, e.g., Ashland Oil, 110 S.CL. at 
3205; American Trucking, 110 S.Ct. at 2330; McK­
esson Corp., 110 S:Ct at 2252. That approach has 
no application 'bere, for here, purely and simply, a 
tax ha~ been exacted from a federal in8trumenLality. 
The only logical relief, aside from precluding fur­
ther taxation, is to order the improperly taken mon­
ies refunded. That was the course adopted in De­
partment 0/ Employment, 38S U.S. at 357, 87 S.Cl. 
at 466. It is the course the district court adopted; it 
is the course we adopt today. 

"'90 CONCLUSION 

The Red Cross is II United Slates Government in­
stnuncntality which is immune from state lind local 
taxation when it is lawfully pursuing its mandated 
purposes. Here, the INC was engaged in wndrais­
i:ng by lawfully conducting certain gambling activ­
ities. The City erred when it levied a tax on those 
activities. 

Thus, the City must cease making that levy and 
must refund back taxes paid by the INC since 
November 21, 1982, together with interest from 
February 28, 1986, 1he date that the INC made its 
demand. 

AFFIRMED. 

C.A.9 (Wash.), 1990. 
U.S. v. City of Spokane 
918 F.2d 84 

END OF DOCUMENT 
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Instrumental crime 

§ 3-I04{a). See NEGUTIABLE INSTKUMENT. 3. A means 
by whkh something is achieved, performed, or fur­
thered <an instrument of social equality>, 

inchoate inatf'ument. An unrecorded in8uumcm 
that must, bv law, be .recorded to serve as effective 
noLice to r.hlro parLies, • llntil the instrument is 
~cordcd, it is effective only between the parties to 
the instrument. 

incomplete iIIIlrtmNllf. A paper that, although in­
tended to be a negotiable instrument, lacks an 
eAAf!Iltial elemenL • An incomplete instrument 
may be enforced if it is subsequently completed, 
U(X: § 3-115, lCases: Bills and Notes e=>144. 
C,j.S. BiU.r MIll NoI8s; LeItm of Credit §§ 127, 
12"9-HIO, 14S.] 
fndispemable mstrUIllllft'. The formal written evi­
dence of an interest in intanples, $0 ne<:essary to 
represent the intangible that the cJUoyment, trans­
fer, or enforcement of the intangible depend. Oil 
posselSSion of the irusu'ument, 

perfect itutNtment. An instrument (such as a deed 
or mortgage) that is executed and filed with a 
public regim'y. 

sealsdiflltrument. See Sw.zD INS1·RUMENT. 

instrllwental crime, See {;JUMI!. 

Instrumentality, n. 1. A thing used to achieve an end 
or purpose, 2. A means or agency through which a 
function of another entity is acc.omplished, such.as a 
branch of a governing body. 

instrumentaUty rule. TIle principle that a corporation 
iii lreated 3A a ~lIbsldiary if it is .controlled to a great 
attnt by another corporation. - Abo termed inst7U­
IIIt?I4Zlity 1hIo". 

wtrum,nf4 n/lt1iter ~rfG: (in-atte-meo-te noh-vll-ter 
ri-par-te), [Law Latin] His!. Iustruments newly dis­
covered, S~ E.X lNSTRIIM¥.N'I'IS DE NOVO REPl!RTIS. 

Instrumeot of accession. [nt'l law, A document formal­
ly acknowledging !:he iSSlIing state'. consent to an 
existing treaty, and cxchan~ed with the treaty par­
ties or deposited with a dellignated stale or interna­
tional organization, See ACGL~SlON (3). 

Instrument of appeal. Hill. English law, A docUment 
used to appeal a judgmenl of divorce rendered by a 
trial judge of the Probate, Divorce and Admiralty 
DivisIon to the full panel of the court .• The use of 
the instrumenl uf appeal ended in 1881. when ap­
peal~ were I.~ken to tfle Court of Appeal rather than 
the full panel of the Probate, Divorce and Admiralty 
Division. 

instrument of crime , See CRIMINAL INSTRUMENT. 

instrument of ratification. Int'I law, A document for­
mally ,1(:kn()wl~rlging thf' issuing state's confirmalion 
and acceptance of a treatv, and exchanged by the 
treaty partie10 or deposited 'witb a designated state or 
international organization, See RATlI'IChT10N (4). 

instl'ullltlltUfll (in-strOQ-men-tam). [Latin] His/. A docu­
ment, deed. OT instrumenL; esp .. a document that is 
not under seal, such as a court roll. 

insubordinafion. l. A willful disregard of an employ­
er's instructions. esp, behavior that gives the "mploy-

er cal1~(! to terminate: a worker's ~[nploYm 
[(;as~s; M'1SI<:1' and Servant (j;:o~\O(!i). (;,J,S. Em z,;nt 
gll1ti /OH'" II(Jllf.jml.~hil) §* (;~>, 71.}2. ,4.11 act of t~-~' 
diencc to pmptl dut!aOI ily; tSp .. :I rcl'usal to o. 
order th:11 <I sliperinl' ollker is <luthol'il,cd lo 

in subsidiuln (in :<;lb-sid-~e-;l1l1). [l.alin1 Hi.l·t, In aid 

insult1cient evidence. Se" 1·.I'IlIt:S(;> .. 

insuffi<:ient funds. See N<f1 Sl Ft'1CII,:-:'I'I'\!~II~, 

/,m.la (jn-~[yla·la), iI. [La'.inl Nomr/'JI IL/!II, 1. An 
2. A de1<lchc<i hllllSI: or .rlclf'k nr ~partm~nta 
Lenal\ls. 

in~ular, lU~. l. or, reiatin!-: to. {him, or ~"".U'U[ln 
i~lilllli <Insnbll' origin::., 2. huhltec\ [mm. 
csted in. ()J' igllCl1'all1 of lhings ()ul.~ide a 
scope <;insula!' viewpoinl> 

inSlllar area, A ct'lTiLAlI')' ur (,lImmcl11wcailh .• 
phrase is lIsed by some wl'ilers H> denot.e the' 
"I' which the terms It"IY'i/m" and ('.1 tHlrIWf~w.,~lt1Il 
species, See C:O\iM!>NWf.,IJ.TlIlai; n.KKITOIlY Cli. 

insular court. See l;(I[:1l1' 

insular possession. Sel' l'n~Sf.SSIiIN. 

in lUI) (in s(yJoo-oh) [Llll:lI]l/i.<1. In I'eference to' 
own aflairs. 

in suo genere (ill s[y)oo ·oh jen-"I'·ee). [Latin] 
their own kind •• The phrase U5U. 
13in writings thal were binding even 
lacked the fOl'lIlll1n:qulre::mcnls. 

i .. suo ordine (ill _[y]OO-OII or-cla-ne~), lLatiJ!] 
hIS OJ·der. 

"In suo ordlne .. A cautioner whO 
b~notit oi discussion can only be ctilleU 
of Iht obllga:loPl which he guaranlood, 
is. altar the pril'lCllpal aed~of has been 
lIfl heir ::an only be made liable tor the 
h G anoeslor, at.er the executor who 
moveable estatQ hall been dlscusl;lld. 
able estate has proved Insufficient tn maRl 
John Trayner. TraY:ler's Latin Maxim. 277 (4n, 

insurable, fJdj Able to bl: illSU red 
risk>. - insurability, n. 

insurable interest. See I~Tf.IU$l' r21. 

in"'Tllble value. The wurth nl' [h~ ~\IbjeCl of an 
llnce (,(lnrract, \lSU. e><pressed as a monetary 
[C<lses: 111~lIr~n('c (';;>2171. C.J.S, 
§§ llOH-1 109,1204.] 

insuJ1I1I<:e. 1. A l'Olllnwl by which one party 
il1.w:I'I'r) l1ndNtakes to indemnify another parly 
",.Iur.'ll; against I-i.~k ,,(, loss, tiam>lge. or liability.' 
illg fn;m r.h~ o(curreuce 01 some spetilicd 
gCIl<:Y, ,1l1d usu. to dekncl the iumre.<i 01' !.OJa,r 
ddcnse n:gardlcss of whether Ih~ insllre IS 
lIi.lldy li,ulJt\ li<lhlc .• All in.lured pan)' lI'U, 
preillilllll 10 lilt:: imlll'l,I' in ellch.mge fur the 
rl'" ilSSlll1lp\i(>1J of the in.~\1n:cl·. I'isk, 
dcml1itkalinn ftn)vi.!u()Jl~ m·c ... :,~):;t c())nmon in 
ant..; IJulides. l'al-l.il~S [n .1Il}' lype of 
a!~I'('(" (111 inckmni!il'dioll arr~ngelllt:llts. 
slIr;1IlCe (!;;o>lon[, C.I.S. InSllJ'ill1r,' § 2.] 
,1IlWllIll lor whkh '1IIil<:Olll' IIi' !IC.Il1wl.lling is 
by ~lId, ;.lIl ~1g:rCCIl1t:J1t. -- insurc\ 1.b. 

"Insurance. or os t' ts sometimes ';';~"rl';;aij;;~: w~ic~1 
contraci by which ona party. lor a C( 
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property at the time of the granting of the option, as determined by the de­
partmerlt of revenue or when the option is be!d by the United States. or hy 
an appropriate zgency thereof. 

Passed the House May 9. 1979. 
Passed the Senate May 7. 1979. 
Approved by the G~crnor MayP. 1!n:9. 
Filed in Offia:: of Secretary of State Me y '11, 191-9. 

CHAPT~ 194 
[SuhstilllfC Hoa5c ItiU No. 7~Y 

CITIES AND.COUNTIJ:;S-HOME RlJLB--lE6lSLATIVE STUDY 

AN ACT Relating '" /oe" ~enuJ1eIIt; U!d addillg.a Dew chapler to TUle 35 ReW. 

Be it eDa,,~ed by the Legislature of the State of Wa~bingt~n: 
NEW SECTION. Section l. The Legislature finds that coniuiion and 

ambiguity ex·isls in relation to 'bome rule' po.we~ of cities and countic;s, 
The legislature further recog:nizes tbat expallSioll of home rule powc.rs cre· 
ates questions 'of conflict and duplication of laws and oro.mances, the effects 
of which are of concern to all the citizens of the state of Washington. 

Therefore, the legislature hereby ernpowe~ and directs that·1!. "joint 
coommittee compn"Cd 9f six IllCn)bcrs of the Senate and six members of the 
House: of Rqlrc;;entatives be appoi~ted .to study 'the jssue fif "home rule.' 
The committee shall be composed of three melubers of. the majority a.nQ 
three members of the miuOf'ity from each house of the Legislature appointed 
by the President of tbe Senate and the Spesker(s) of the House of Repr.c· 
selltatjves. The j~inl committee shall hold hearings lind report «J the legis· 
lature lheir findings aad recommendations ~ or b.efore FebnJary I, 1981. 

Passed the House May I), 1979. 
Passed the Senate April 12. 1979, 
Approved by the Go"erno~ May 24, 1979. 
filed ill Office of Secretary of State May 24, 1979. 

CH.A..PTER 195 
(House Bill No. 100J 

STATE ROUTE NUMBER '):7 

AN hCT RdatinS to stat'; hfl;lIway ro..tcs; and amenc!ing rcction 24. cllapt'" jl. Laws of 
1970 cx..-s. a. "",onded by • ..,aon 2, ~ 63. u.lOSaf-I"$ alii! RCW 47.[7.I1S. 

Be it enacted by lItc Legislature of the State of Washington: 

Section. I, Section 24, chapter 51, Laws of J 970 ex. scss. as amended by 
secrion 2, chapter 63, Laws of 1975 and RCW 47.17.1 15 are each amended 
to read as follows: 

IJ~l 
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A stale higbway to be k.nown ~s state route number 27 is established as 

follows: 
Beginning at a junction with state route number ({z-'ffl-at») 195 i:J the 

vicinity of Pullman, thence northerly to a junction with state route number 

211 ill the vicinity of Oakesdale; also . 
from a junCtion with SLate rout" number 211 at Oakcsda Ie, thence in a 

northerly direction by way of Tekoa, Latah, Fairfield, and Rockford to a 
junction with state route :lumber 90 in the vicinity or Opportllnity. 

Pas.ed the House March 21. 1979. 
Passed the Senate May I 1. 1979. 
Approved by the Governor May 24. 1979 
Filed in Office of Secretary of State May 24, 1979 

CHAPTER 196 
ISub>titllte House Bill No. 302j 

TAXA TIOI'--RA TES--EXEMPTIONS--DEDUCTIONS 

AN ACT RdatiDJ: to b\ls.lndS and ocGUpD.tLDn ta~altOn; amending section 0.2.02.020. chapter 
I:S. La'" of 1961. $eCliOil16. chapter 236, Law< of 196'. apd section S, chapt<r 94. Laws 
of 1910, ]st .... '-~ and Rev.: SUl2.020; .m""di~ ",,::tion 82.04.240. clLapu;r I S. Law. 
of 1961 ".. """ amended by so.,;o" 3. chapter 281. Laws of 1971 ex. ses:;. and RCW n­
.().f.z,w; amcndi"l"c:tio. 82.04.260. clLapter 15. La .... of ]961 as last amended b) section 
7. cllaplCr 291. Laws of 1975 1st eJC ....... and ItCW 82.(l4.26U; amending .ection 82.04 . 
• 300. c:baplsr IS. Laws of 196] as"'" .mended by section 41, cbapt .. 27S.LA\WS of 197~ 
lot ox .... s. and RCW S2.04.300; a1TlCllilir.g .ectian 82:04.430. chap<"" 15. La .... of l!t61 
•• last amended by section I, thapter IO~. Law. of 1!TI7 eJC •• "'s. =d RCW 82.04.430; 
amending section::" c:bapter 169, La ..... of 1974 ex. ..,.,.. and RCW 82.04.447.; .mending 
stCtiOn 7. chapter ;;7, L2ws of 1974 ex. s= a. amended by .ect'on t. chapter 35. La,.> of 
1m ~~ ...... and RCW 35,2 •• 755; .11lcnding :.ection 14, c~"Pt".. 61, Laws of 1915-'76 
2nd"" ..... and RCW 84.36.4SI; .mcnding section 2. cirapter 61. Low. of 197>-'76 2nd 
CL:dS. alld RCW S2.-29A.02O; addj~g neW sections to chapter 82.134 RCW; prov;ding an 

dfoocU'o oIaIc: lind declarinc"" emeqency. 

Be it enacted by the l..egislature of the State of Washington: 

SeCtion ), Seetion 82.04':;:40. chapter 15, Laws of 1961 2.S last amended 
by section 3. chapler 281, Laws of 1971 elf.. sess. and RCW 82.04240 aTe 

each amended to read as f01l0 ... s: 
Upon c:very person c);cept persons taxable under su~tion5 (2), (3). 

(4). (5), (6). «17T» (8), (9),. or (IQ} of RCW 82.04_260 engaging within this' 
stite ;0 business as a manufacturer; as to sucb persons the amounl of the 
tax witb respect to such business shall be equai to the vallle of the prodllcts. 
including byproducts. ma.nufactured. multiplied by the rate of forty~four 
one-hundredths of one percent 

The measure of the tax is the value of the products, induding byprod· 
ucts. SO manufactured regardless of tbe place of sale or the fact that deliv· 

eries may !Je made 10' points outside tbe ~tate. 
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Sec. 2. Section 82.04.260, cbapter I~ Laws of 1961 as last amended by 
section 7. chapler 29 J, Laws of J 91' 1st ex. scss. and RCW 82.04.260 are 
each amended. to read as follows: 

( I) UPorz ever} Person engaging within tbis star, in the buainC$S of 
buying .wheal. oats.. dry peas. corn. rye and barley. but Jlot including any 
manllfaclureC Or proocsscd producu thereof. and selling the lIaJJIe at whole. 
sale; the (ax imposed shall be Cqual to the gross proceeds derived from such 
sales multiplied by the rale of one ODC-hundredth of one pcramt. 

(2) Upon every pctSOn cngaaing within this state in the business of 
manllfa~urillg wheat inlo /lour, soybeans into SOYbean oil. or tillll60wer 
seeds into sunflower oiJ; as [0 SlIcb .pcrsoiJs the 1UI10.l!nt of tax with respect to 
such business shall be equal to the value of the /lour ~ manuCactlued. 
multiplied by the rate of one-eigbtll of one percem. 

(3) Upon every pelSOll engaging within this stale in the business of 
splitting or processin8 dried peas; as to such persons the amount of tax with 
respect to such bllsincss shaIl be equaJ to tbe value of the peas split or pro­
cessed. multiplied by the rate of one-quarter of OIle percent. 

(4) Upon every person engagiUS within this state in the bu&incss of 
manufacturing seafood products Which remain in a raw, raw frozen. QJ" raw. 
sailed scate at the completion of the manufacturing by that person; as to 
such persons the amount of tax u.ith 1'eSp;cc( to such busiDesl! shall be ~ual 
·to the value of the produc~ m3Dtlfaaurcd, mUltiplied by tbe fate of one­
eighth of one percent. 

(5) Upon every person engaging within this staie in tlie busines of 
manufacturing by canning. preserving. freezing or dehydrating fresb fruits 
a nd vegetables; as to such persons tbe amount of tax with resPect to such 
business shall be equal to t~ value of the products canned, preserved, fro­
zcn or dehydrated multiplied by the rate of' thrc:c-tenths of one percent. 

(6) Upon every JlCtSOn eng1lgiag within this sta~ in the business of 
manufa~uring aluminum pig. ingot, billet, plate. sheer (ftat or coiled), rod, 
.bar, wire,.cabie or extrusions; as to such persons the amount of tho tax with 
respect to such business shall be equal to the value of the products manu., 
factored multiplied by the rate of (our-teJllbs of one pcrccat. 

(7) Upon c:vc:ry nonpr9lit ~ and nonprojit association CJI~g 
... ithin this srale in n:scarcb and dcvelOflQlent, as to such corporations and 
assoc.iatiOll$, the amount of tax with respect to such activities shalJ be equal 
to tbe gross iDQ)lJJe derived from sucb actiVities multiplied by the rate of 
forry-four OIIe-hundredths of one pciam •. 

(8) "Upon every person engaging ,,'itbin this state in the business of 
sialllJttering. brealcing and/or processiJJ.g perislable meal products altd/or 
selling the same at wholaale; as to sucIJ penons the tax imposed sJJaU be 
equal to the ,ross proceeds derived tro.u SIICh sales multiplied. by the rate of 
t1Jirty-rl!rce op-hundrcddJs of ODe pcn:ent. 

111511, 
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(9) Upon t:very person engaging within this Slale in the business of 
making sales, at rc:tail or whOlesale. of nuc:lear fuel assemb/j~ manufac­
tured by tbat person. as .10 such persons the amau n. t of tax wi th respecl to 
such business shall be c:qual io the gross proc.-ec:d$ of SAles. of 1he assemblies 
multiplied by the rate of twenty-five one-hundredtl1s of one percenl. 

(lO) Upon every person c:ngaging willli .. this .Late: in the business of 
manuiacturil!g nuclear fucl assemblies. as lO such ~rsons the amount o( ~ax 
willl ~t to such business shall be· equal to the V.2Jue of the ptoducts 
manufactured multiplied by 1he rate of twenty-five onc-hundredths of one 
percent. 

(11) Upon every person engaging lI.ithin this state in the business of 
acting as a. tfllVC! agent; as to sllch persons the amounl of the tax with re-
5JlCCt to such activities shall be Cljllal to the gras:; income derived from such 
a.ctivities multiplied by the rale of twenty-live one-hundredths of one 
pereeul. 

(12) Upon every person engaging within this slate in business as an in­
ICrmiliOllal steamship agent, international customs house broker, interna· 
tional frcigbt forwarder, vessel and/or cargo charter broker in foreign 
cOmmerce, and/or international .sir cargo agent; as to such persons the 
amount or the tax with respect to <;lllly international activities shall be equal 
10 the gross income derived from such activities mUltiplied by the rate of 
thirty.-.three ono-hundredths of one perce.!?!:. 

·(l3l Upon every person engaging within this state in the business of 
stcvedOTillB and associated activities pertinent to the movement of goods and 
coinmodities in waterborne interstate or foreign cOrIlmerce:j It, to such per­
sons the amount or lax with respect to such business shall be tg:J.al !(J the 
-gross proceeds derived from sucb llclivities multiplied by the rate of thirty­
three one hundredths of one percent. Pe~ns subject to taxation IInner this 
subsection sha/l be exempt from payment of taxes imposed by chapter 82.16 
RCW fOT that portion of their business subject to laxation IInder this sub­
JCCtion. SlelfCdorillg and as.rocia.ted activities peninenl to tJw ,onduct of 
,gauds and commodities in waterborne interstate or foreign commerce ar~ 
dCiineil as all activities of a labor. service or transportation nature w hereb) 
cargo may be loaded or unloaded to or from vessels or barges. passing over, 
OtIro or under a wharf. pier, or simila.r structun:; cargo may be moved to a 
warehoUse or similar holding or storage yard or area to await further 
rnO¥emCl1t in import or export OT may move to a consolidation freight sta­
tion' and be stuffed. unstlllfed, ·containcri2lCli, separated or otberwise Segre· 
gated or aggregaJed for delivery or loaded Oil any mode of 1ransporlinion 
for deli"Ol"y to its consignee. Specilic activities included in this definition· 

"ale wbatfasc. handlin,g, IoiIding. unlOading, moving of carge to 3. conve:· 
aient plaCe of dc!iwry to rDc consignee or a convenient place for further 
mo\Iemetil to export mode( documentation services in connection with (he 
lUCipt. deJiWl checking, care, custody and control of cargo required in 
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[he transfer of "argo; ';Juportcxl automobile handlinE prior. to delivery to 
consignee; terminal steYc:dOriD.e ano incideutal vessel services, iDchiding but 
nOI JiJ1ijted to plugging' and W'lplugging retiigcr8tar service to containers, 
triU/ers, and nther refrigerated carso receptacles, and securing sbjp hatch 
~ 

Sec. 3. Section 82.02.020, chapter 15. Laws Of 1961. section 16, chapter 
2'36, lliws' of 1967, and' section 8. chapter 94, Laws of 1970. J Sf eX. sess., 
and RCW 82.02.020 'are each amended to read "lIS follows: 

Ex.cept only 'as expressty provided in RCW 67.28,/80 and 67.28.190 and 
[he pr ..... i:sions of chapter 82.14 RCW. the stnte preempts the field ofim­
pasiQ.g taxes upon retail s~i1es of tangible persona! propeny. tbe: lISe: of tan­
gible personal·proPerty. parimutue.l W'dgcring authorized pursllllJlt to RCW 
67 J 6.060, conveyances. and cl.Piettes. a'na no County. town, or other mu­
nicipal subdiirisian ~l1an have the right to Impose taxes of that natllre. 

Sec. 4. Section)!2.04.300. chapter 15. Laws of1961 as J.iIst am~ntkd by 
section 41, chapter '278. Laws on 975 Isr ex. sess. and RCW 82.04.300 are 
e:!ch amended 10 rC<ld as follows: 

This c1Japt~ shall apply 'to <iny perso.n engaging in any bllSines& acti\.ity 
taxable under RCW 82.04_230, 82,04,240.82.04.250. 82.04.260. 82.04.270, 
82.04275, S:i.04-780 and' 82.04.290 other than tlwse wbose value of pro­
ducts. gross proceeds of sales, or gross inc,ome of the business is less than 
«tJm;:e h,.i"ucd») one thousand dolll1.rs per month: PROVIDED •. That 
whee one ~s.on· et.8a.84 in more than one business activity and the'com­
bined. lJIeaSlires ilf ~ tax appJi~k to su<oh buSi.DC$SC.S equal or ucced 
{(tlnet: haudt.eu~) One thousand 40llars p~" month, no exemption or deduc­
tion.from 'the amount of tax is iillo"weo by tjlis SCCfion. 

Any petson claiming exemption UDder the provisions of this section may 
be: .required to tile returns even though no .tax may be du~; PROVIDED, 
FURTHER. That the department of revenue may allow exemptioru;, by 
general rule or regU!l!-tion. in tbose instances in which .quarterly. semiannu. 
aI, or annui!-I' relurn~ are permitted. Exe~jltioD5 fr:K such periods shall ~e 
equivalent in aml>tmt ·to.tJ>e total of ~mption' for each month of a rtport-
iug period. . . 

Sec. 5. Section 82·04.430. chap~ 15, Laws of I %1 as last amen~ by 
:;ection r. chap~ J OS. Laws of 1977 ex. 5esS. in<! RCW 82.04.430 arC!:each 
ame~ to ieild as follows: . 

, In computing tax there may be deducted Jrom the measure of tax Ibe 
follo.Wi.ig. ltefllS' 

(J) A':;;ount~ <leri"~ by persons. otner tha~ those CJJgaging 'in bankjpg. 
loan, security. DT Ot~er &nancial bus.ines~fTmP invCstments or iJie use 'of 
money CLS suCh. and also amounts derived as q\¥idends by II paTen! from its 
subsidiary corporations; : 
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(2) Amounts derived from bona fide initiation fees. dues. contributions, 
donatiorn;, tuition fees. charges made for operation of privately operated 
kinder.gartens. and endoWment funds. This paragraph shall nol be con&trued 
to exempt a.rij person. association,. or society {rem tllX liability upon selling 
tangible personal property or upon provjding facilities or services for which 
a special charge is .made to members 01' others. «Dues whicb a,e· fOi. 01 

graduated ttpon, the 8ZUOUlit of SCI Fjce lCiidciCd b, the Iceipiclft thelcofaic 

not pClmiued as u deduction. bCLGblJ<iCl.)j If.-<iues are in excllRnge for any 
significant amount of goods or services rendered by the recipient thereof to 
members without auy additional charge to the member, or jf the dues arc 
gradllatea upon the amounl of goods pr services rendered, the value of such 
goods (}l services sh.all DOL be consideTed as a·deduqion hereunder; 

(3) The amount of cash discount actually taken by ·the purchaser. This 
deduction ·is not allowed in arriving at the taxable amount under Lhe ex· 
tractive.or ma~ufacturing classineatiol)s with respecl to artie/es produced or 
manufactured. the rCportl)Ci values of which. for the purposes of. [his ta.>., 

bave been computed according tC)·the provisions of RCW 82:.04.450; 
(~) The amount of credit .. losses actually sustained by taxpayers whose 

regular boob: of aecount'.are kepI upon an aCCTual basis; 
(5) So much of the sale price of motor 'Iehicle fuel as conslltute5 the 

am~unt of tax imposed by the Slate OT the Unitl:d States governmen1 upon 
tbe sale theroof; . 

(6) Am.ounts derived from business which the state is prohibited from 
taxing under the Constitution of lllis SLate or the ConstiJUlion or J;:ws of the 
United State&; 

(7) Amounts derived by any person as compensation for the receiv.lIlg. 
wasbillg, sorting. and packing of fresh p<::rishabJe horticulrurai products ane 
the material and supplies· used therein when performed fur the person ex· 
empted in' RCW 82.04.330, either,as agent OT as iQdcpendenl Cont·raclor; 

(8) Amounts derived is compensation for servlCes rendered or to be 
rendered 10 p<ltients or .from sales of prescription drugs as defined in RCW 
82,08.030 furnished as an integral part of services rendeTed to patients by a 
hospital. as defined in chapter 70.41 RCW .. devotee to the care of hUm2n 
bcings with respect to the pre\fention or treatment of disease, sj·;kness, or 
s~eri.lg. when such hospital is operated by rhe United States or any of i15 
instTumenlslilics. or .by the state, or any of its poiitica 1 subdivisions; 

(9}' Amounts 4erived as compensat~on. {or services rendered to pa tients 
or from sales of prescription drugs as defined in RCW 82.08.030 furnished 
as an integra! part of services rendered to patients by abospitid, as· defined 
in.chapter 70.41 RCW. which is opera too as a nonprofit (wporation, nurs­
jng hom~ and homes for unwed mothers operated as religious or charitable 
organiz8t~ons, but only if no. part of tbe .net earnings received by such an 
institution inures direclly or indirectly. to "ny pcr-soll otber ilia-I) the institu· 
tion entitled to deduction hereunder. In no evenl shaj] any such deduction 
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be allowed. unless the hospital building is entitled to e.xomption from taxa­
tioll" WIder the propeny faX Jaws of this state; 

(W) AmoUDts· clerived by II political subdivision of Ibe state of 
WasmngtoO from another political subdivision of the state or Washington as 
compensation for ~rvices which an; within tbe purview of RCW 82.04.290; 

(l r) By thosc:'aJgagcd io beJlkill& Joan, securitY -or odIer financial busi­
nesses, amounrs derived fTCllJl interest received on investments or loans pri_ 
marily XCIIrcd by Drs. mortpp or trust deeds on DOIItransiellt rc:side:ntia/ 
properties:; 

{12) By those ~gaged ill baakiug, 10811, security o.r ctber.!iIlllD~ 'busi­
nesses, amounts da-ived from interest paid·Wl all obligations of the state of 
WlUhington. its poJiti~ ~bcIivisions, and municipal ~rporatimts organized 
pursuant ~o tbe laWs lbeTeof; 

(13) Amounts· derived liS iDtcnst on loans .to bona fide farmer'S' and 
rancltcrs. producers or barvcsters 0( aquatic proi:lucts. or their cooperatives 
by a JeDdjJJB institution wbic:b is owned excIusiveJy by iSS borroW81'S 01' 

members and whid. is enpged soJeJy in the bwiiness of making loam' «for 
ag,ieultwal PlOdactiOil)) and ~g iinaJlce-reiated ~ to bona fide 
farmers and ranchers, producers or harvesters or aguatic:: prod_ lhcOr· so­
operaliws. rural n:sidCnrs for bou!tiu&. Or per!OI!S CI1pgeO. in furnisbine. 
farm-rclated or'aguatio-rdated services to these individuals or entidos; 

(14) By peJSOaS subject to paymcat of tbc tax on manufa'CtJlrer;S pursu­
ant to RCW 82.04.240. the: YlIlue of articles 10 tbe extent of manufacturilll 
activi ties tvmpleted outside the United States, if 

(a) any additional proeeuing of such artic::1es in thls state consists of 
minor final a.ssembly only. and 

(b) in lhe case of domc:saic maaufac::t\lrc of such .IIrtic::Jcs, can be and 
normally is done at the place: of iaitiaJ lmUJutac:tur<':, and . 

(c:) tbe: total cost of'the ,ninW final assembly does not cxoeed two per_ 
cen t or the; vaJuc: of the articles, and 

(d) tbe articles are sold and shipped outside: the ~tCi 
{I S) ThaI portion of amoullU received by. any funeral borne licensed to 

do busBieS$' in"tbis stale wlDc::h is received as reimbimemcnrs foLi!!dendi­
tures (for goods supplied or services l'CDdcrcd by a pmon not enjI by 
or affiliated or associated with the Cancral home) and advanced by such fu­
neral home as an aQt:ommodation If:) the potSQIIs paying fOr a funeral, so 
IGlna as sucb expeadirures and -advaDCleS are billed to die persons paying for 
the funeral i:tt only the·exact CIJ5l thereof and are separately itemized in the 
billing ~tement ilClivcred 10 sll'Cb pe!SOiIS. 

(Hi) AmoWllS received' from tile United States or IIny iliStT1lmenUlity 
ther~f or from the £tatc of Wasbim!ton. or any DJlinic:i:;;:zoration or 
poIiti~1 SUbdivision (hereof as CBIIJPCiiSati<ln for. or to health or 
social welfiltr-e services' ~ by a 1tcaIth or social welfare O!'B!U!i!atiOil or 
by a municipal corporation or political subdMsion. 

( lUG) 
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(17) Amounts l!SI!d solely for repair, maintenance. replacement. man­
agement. or improvement of th,e residential structures and commonly held 
property, .but excluding property where fees or charges aTe made for use by 
the public who are not guests accompanied by a member. which are derived 

~ 
(a) A cooperative housing associatioD, wrporBtion, or parmership from 

a person who resides in a structure owned by tbe cooperatiVe housing asso· 
ciation, corporation, or parl11Ct'Ship; 

(b) Ail association of oWllers of property AS'deJined in RCW 64.32.m o. 
as now or bc:reaftcr amended, (rom a person who is an apartment owner ~ 
delined in RCW 64.32.()'10; or 

(c) A.n assoc::iation of owners of residential property from a person woo 
is a member ofdJc association .• Association of owners of residential prop­
erty' means.any organization of all the owners of restdential property in :t 

defined area who all hOld. the same prgperty in common within the area. 
For the p!I!'pO!C5 of this subsection • corDlr.only held property'· includes 

areas' required for common access such as rcc::eprion areas, balls, stairways. 
parking. Cle.! and may include recreation rooms, swimming pools and small 
~ bi' recreation areas; but .is not intended to include more grounds than 
lite normafly required in a residential areaT.or to include such extensive ar­
eas as rc;guired for golf COllT'SCS, c:ampgrounds. biking and riding arcas. 
boatill8 areas, etc. 

To qualify for tbe deductions under this section: 
(a) The salary or compensation paid to officers, managers. or employc= 

must be only (eractual services rendered and at levels comparable to the 
salary or compensation of like positions within the county wberein the 
propCrty is located; 

(b} Dues. fees.. or asscssment& in excess of amOllJlts needed (or the pur· 
pClSI:S for which the dclduc:tion is allowed must be rebated to the members of 
the associ. Ii<m; 

(I:) Assets of the association or organization must be distributable. to a11 
members and must not inure to the benefit of a,ny single member or group 
ofmcmbci-s. 

NEW SECTION. Sec. 6. There.is added to chapter 82.04 RCW a new 
sectiun to read as follows: 

(I) For the purposes of RCW 82.04.430(16). the term "health or soci,1 
welfare organization" mc:aM an organization whicb Tefl<i4:rs health or soc:al 
.... elfare services as defined in subsection (2) of ~his section. which is a not­
for-profit corporation under dlapter 24.03·RCW and which is managed by 
a 8OYei'ning board of bot less [han eigbf individuals none: of whom is a paid 
emp/~ of the organization or which is II. corporation soIe under chapter 
24.12 RCW. In addition a corporation in order to be exempt lInder RCW 
82.04.430(t6) shan salisfy tbe following conditions: 
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·Cal No part, of. its income may be paid directly OT indirectly to its mem­
bers. sto.::kholders, ·officers. directors. OT trustees except in the form of~­
vices. ~ercd by the corporation in accordanee' with its' purposes and 
byiaws; 

(b) Salary or compciisation paid to its officers" and CJtecutiv(:s mWit be 
only for aClualservices rendered, and. at levels comparable to tile salary or 
com~t.ion of like positions within the ~ubJjc service of the state; 

{c) Assets. of the COI'pOn tion must. be irrevoeably dedicated to the activ­
iti~ for which tbe exemption is .granted lUId, on the liquidation, disSolution, 
or abaDdOJ}Inelll by the corporation. may not inure direetly·OT indirectly to 
the benefit of any member- or iadividc.al except.a nonprofit organization. as­
sociation, or corpocatioD. which also would be entitled to the exemption; 

Cd} The eorpOratioJ> must be duly liccnsod .or ccr:tified where licensing or 
cenificalion.js ~uircd by law or rcgtJiation; . 

(e).Thc amounts rcccivedqualifying for exemption' must be used fonbe 
activities for which the exemption is granted; .. 

(r) Services. must be available regardless of race, color, national origin. 
Or ancestry: and ' 

(g) The director of revenue slIall have access· to i18 books in ord~r to de~ 
termine whether the: :.corPoration i5 excmpi' from taxes ""ithin .the interJt of 
RCW 82.04.430'(16) and this sl!CtiGo. . . 

i2) The term "health or social welfare: services" includca and is limited 
10: 

(a) Mental bealtb"drug. or alcoMlismcounsel.ing or treatment; 
(b) F~mily eOu~i~ . . 
(c) Health care~~; 
(d) Therapeutic,. diagnostic, rehabilitative. or restorativ.e scrvic~ for the 

care .of the sick-:a~. or physiCIlIJl. deveJopmentally, or emotionaJly-dj$.. 
abJed individllals;. . 

(e) Activities whicb arc for the purpose of pre1ICDting or ameliorating 
ju~ilcdc!inQ~cney or .ci;Jild abuse, iAGludin8 recreational activities for 
those purposes; 

(I) Gue of orphans or f~r children; 
(g) Day care of children; 
(b)' Employment' ilcvdopnlent. lraining, ami placemcnt; and 
(i) Legal ~ices to the ,indigenL . 

NEW SECTION. Sec. 7, There is added to cbapter· 82.04 RCW a new 
sectien to:r.cad as·follows: .. 

H) T<bis .chapter doos l'Iot apply to aD;l..Q!UlIS cierived by a nonprofit or­
'gaJ!.izatiOtt as·a /'e5ull· of condDeting or particip.etillg in a bazaar·or rum-
1lUlge' sale if: .. ' .' . .• ' 

(a) TJJe. organiza~ d~ DOl conduct.or parlicipatejn more ~han two 
bazaars or rummage sales pcr.year;·and 

.... Ull 

WASIUNGTON LAWS, 1979 1st Ex. Sess Cft. J% 

(b).Ea.;h bazaar or rummage sale does not ex,end over·a period of more 

than two days; and 
(c) The gross income received by eaell organization from each bazaar or 

rummage $oak dOe5 not exceed one: thousand dollars. 
(2) for purposes of this section .. " nonprofit organization· means an 01-

ganizatiOll thaI ·meets all of the following criteria: 
(a) The members, stockholders. officers, directors. Qr truslees of the or­

ganization do not receive any pari of the organization's gross income, e::u::ept 

as payment for services rendered; 
(b) The compensation received by any person for services rendered to 

the organization does not exceed an amount reasoJlzble under the circum-

stances; and 
(c) The activities of the organization do nOI include a substantial 

amounrof political activity, including but not limileQ to influencing legisla­
tion and participation in any campaign on behalf or any can<lidatt;; for po-

litica I office. 
Sec. 8. Sec~ioo 2. chapteT 169. Laws of 1974 eK. sess. and RCW 82.04-

.442 arc eaclt amended to read as foHows: 
For each of the calendar yearS 1974 through 1983. a percentage: as sel 

forth below. of allY personal property taxes paid before delinqu.,ucy after 
May 10. 1974 by any taxpayer IIpon business inventod"" ciuring the same 
calendar year or paid afle:r delinquency under exlcmuating c.irc.umstances if 
approved by the department of revenue shall be allowed as a credit against 
the total of aDy taxes imposed on such 12.Xpa yer or its successor. by cha p,e:r 
82.04 RCW (bumness and o<XlLpation tax). as follows: 

Inventory laxes paid in 1974 len percent 
Inventory taxes paid in 19/5 twenty pcrcem 
Inventory taxes paid in 1976 lnirty percent 
Inventory taxes paid in 1977 , , , rorty percent 
Inventory taxes paid in 1978, . fifty pe~cent 
Inventor}' taxes paid in 1979 . sixt), percent 
lnvenlory taxes paid in 1980. . . sevenl), percent 
Inventory taxes'paid in 1981 . . . eighty perccnt 
Inventory llilIcs paid in 1982 ninety percent 
Inventory taxes paid in 1983 . one hUfldred percem 

Sec. 9. Section 7, chapter 37, Laws of 1974 ex. scss .. as amended by 
section 1. cbapter 35, Laws of 1977 ex. sess. und RCW 35.2].755 are each 

amended to read as follows: 
A public corporation. commission, or aUlhorily created pursuant to 

RCW 35.21. no or 35.21 ;660 shall receive the same immunity or e~emption 
{rom taxation 8S that of the city. tOWTl, or county. creating the saine: PRO­
VIDED, That, except for any property listed on, or which is within a dls­
tnct listed on any federal or state register of historical sites. any such public 
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corporation, commission. Or authority sha.l1 pay to rhe cOunty treasurer an 
annual excise tax equal 10 the amouuts which would be paid upon real 
property .. nd pet"SOnaJ prCIpeTtf devoted to the purposes of suelt public cor­
poration, commissi<m., or authorily were it in private ownership, and $uch 
real properly and perso.oal propcny is acquired and/or operalCd under 
RCW 35.21.725 through 35.21.755, and the p.rocceds of such excise ~lt 
shaU be allocated by thc county trcuUreT to tbe various taxing authorities 
in which such property is situated, in the same manner as tboUJb the prop­
erty were in private oll.'tIersbip: PROVJDED fURTHER, That tbe provi. 
sions of chapter 82.29A RCW«. and RCW 114.36."51 and 804."8.175» slWl 
not apply to property wjtlrin a district listed on any federal or state ~gistcr 
of historical sites aDd which is COlltro/)ed by a public:" corpOration., comll1is­
sioll, or authori.y-crea.tm pursuant to RCW 35.2J.130 or 35.2/.660. whit:h 
was ill Cl(iSlcncc prior to January J. 1976«. and tlie demptiOli set I'm th in 
this jHoiiso·staB be ldk .. ed iii ........ dancc _id. the faliowi"t scill:dnJe. 

. r"'.Wi.w:gc; a;::ac:iUPLiOl1 UJ 

'{uo Tax Od.uwisc Doe 

I~n to !981 100 jJCICU11 

I 981. to 1985 .(£, ?til i.. . I 
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(I) 'Leasehokl interest' shall mean an interest in publicly owned real or 
personal property whicil exists by vintlc of any lease. permit. license. or an) 
other agRement. written or verbal. between the public owner of the proper· 
ty and a person who would not be exempt from property axes if that person 
mmed tbe propc:rly in fcc, granting possessioll and usc. to " degree less than 
fer: simple ownership: PROVIDED. That no interest in personal property 
(excludill& land or buildinp) which is owned by the United Slates. whether 
or nOL 8li fTU5tc:c:, or by any foreign gO'l'eTRment shall constitute a leasehold 
inccrcst ltereunder when the right to usc such property is gr.wted pursuant 
to II contraCt solely (or the manufacture or production of articles for sale to 
the United States or any foreign government. The term "leasehold interest· 
shall inclade tho rights of use or occupancy by otbe~ of pTOf?eTty which is 
owaed in fee or held in trust by a public corporation. commission. or au­
lbority created under RCW 35.21. 730 or 35.21.660 if the property is J ist.:d 
on or is witma a district listed on any fedc:ral or .tate register of bistorica I 
sites. The: term 'leasehold interest' shaJl ooL include road or utility ease­
;;;its or rights uf acc;gs, o<:c:upancy or usc granted solely for the purpose of 
removilll materials or products purcbased from a public owner or tBe lessee 
of a public owner. 

(2) "T2Xable ren!' shall mean contract rent as defined in sulniection (iI) 
of thi~ su~tion in all cases where the lease or agreemon! has been estab­
lished or rene&Oliated through competitive bidding, or negoLi.aled OT rene­
gotiated in accordance with statutory requirements regarding (he rent 
payable. or negotiated or renegotiated under circumstances. established by 
publk: record. clearly showing that the contract rr;nl was the maximum at­
tainable by the lessor: PROVIDED. That after January 1, 1986. with reo 
spect to any lease which hIlS been in effect for I.Cn years or more without 
renegotiation, taxable /'ent may be established by procedure5 set forth in 
subsectiOn (b) of this subsection. All orher leasehold interc~ts shall be sub­
jeciiO the determination of taxable rent under the terms of subsection (b) 
of thia &ubse<:tion. 

(a) ·ConLract rent' shall mean the amount of consider<ition dUG as pay­
menl for a leasehold interest. including: The loLal of cash payments made to 
the lessor or to another party for lhe benefit of the lessor according 10 the 
reguiriunents of the'lca.sc: or agreement; expenditures for the protection of 
!lie lessor's intoTeSt when required by the tenns of t.bc Icase or agreement; 
and expendituTCS for improvements to the property 10 the extent that such 

. improvements become the properly of the lessor. Wbere the consideration 
conveyed for the leasehold interest is made in <:ombination with .,aymeD! for 
concession 0; other rights granted by the 1_0,-, only that portion of such 
payment wJJicb represent!: consideration for tbe leasehOld interest shall be 

part ot COQtfact renL 
'Coulract rent" shall not include: (i) Expenditl1fCS made by the lessee, 

which under the terms of the lease or agreement. arc to be reimbursed by 
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the lessor to the lessee; (ji) eJtpCllditu,oes made by the lessee for the re. 
ment or repair of facilities due to fire or other casualty er for alteratio; . 
additions made neeessary by an action of government taken after ·the .. 
of the execution' of tbe lease or agreement; (in} improvermmts. add. 
publicly owneq property by a sublessee under. an agreement exccutC(t 
to Jljnuary 1,.19-76, which bave bee.n taxed as personaJ.propcrty of the 
Jessee prior to January I. 1976, Ot improvements made by a sublC$See 
same lessee under a similar agreement cJi:«:Uted prior 10 January 1, 
and such improycments sball be taxable to the sublessee as persQnal. 
erty.; (iv) improvements added 10 publicly owned property if such im1 
menis are being taxed as peJ'5Qllal pr0p"'rty to any person .. 

Any pl"epaid contract n:Dt shall be consid~ed ttl have been paid i 
year due aDd nm ·jn the year actually paid with respect to prepayment 
period of more than one year. 'Experiditures for improvements with II: 

life of more than !;)De year wlrich are included as part of C9Dtract rent 
be treated as prepaid CODtract rent and prorated over the usefuJ life (; 
improvement or the remaining term of the lease or agr-eement if the 
life is in excess of tbf: ·umaining term of the lease o~ agn::c:ment. ReA' . 
paid prior to January I, 1976, shall be pronned from the dat,· 
preP<lymem. 

With respect te a "product lease'. the vallie of agricultural produ 
ccived IlS rent shall be ttie value at th~ place of dellvf!f)' as of the fift! 
day of the month of delivery; with respect to all otha pl'Qduc.ts receivt . 
contTact rent. the· value sbaU be that value determined at the time of $j' 
urnkt terms of the lease. .:Jj 

(b) If it shall be detQmine<i by the department of revenue, upon-q~' 
nation of a lessee'$ a«OLlnts or those of a lessor ()f publicly owned pr< " 
IMt a lessee is occupying or using publicly owned property in sucb a ~ 
ncr liS to create a leasehold intcrest and tbat such lea~ehold intete$t basi' 
been established through competitive bidding,. or negotiated in accontaJ 
with statutory requiretl1ents regarding tbe rent payable. OT nqatiated ~ 
circumstances. ~aplished. by public reco~, clearly showinJ that the-,. Cl 
tract rent was tbe maximum attainable by !he lessor. the departmen1 {' 
establish a taxable rent computation for lise in d<:t~mining the: tax pay" 
un4er authority granted in this chapter based upon t~ fonDwing criteri-; 
Coniideration shall be: givQJ to rental being pail;! to other lCSlOrS by. 
of similar property for similar purposes over similar periods of I~ 
considenttion shall be given to what would be COD$ideced a fair rate ~_ 
turn OIl the market value of the property leased lo::ss rca$Ooable dcd1!<~ 
(Dr any restrictions on usc. special opaating requirements· or provisio~ 
conCl!l'mlt use by the lessor. aJIOther person or the general publi~. ',f{ 

(3) "Product lease" as used in ~ <:hapter shall mean a lease 0(, . 

eelY for use in the production of agric:QJtural or marine products to 
tent tba-t such lease provicles for the contract rem 10 be. paid by the 

I J1"1 
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ot a • .ated percentage 'of the production of such agricultural IX marine pro­
duCts to the credil of the lessor or the payment to the I=r of a slaled 
~cc:otage of the proceeds from the sale of such products. 

(4) " Renegotia led , means a change in tbe lease agrc:cment which 
.eji.'iliges· the agreed time e( p0S5cssion. restrictions on use. the rate of the 
plsh rental Of or any Dther consideration payable by the lessee to or for lhe 
bClJefit of the leno!. '(ither- tban any such change rcqurred by tbe rerms of 
1~'iC:3sC: or a~recmenL In addition' renegotiated" shall mean a ·continua· 
1.iiul '(If:POSSOSSIOIl by the lessee beyond the date when, under the lerms or 
th~t~ agreement. the.lessee had the Tight to va~le the premise5 withoul 
~y (urther liability to the lessor. 

(5) ·City'. mealls allY c;ty or town. 

1,,. NEW SECTION. Sec. 12. There is added to chapter 82.04 RCW a new 
~oij' to read as follows . 
. b: 'This ehapier ~hall not apply to school ·districts and educational ser~jce 
~ii::ts as defined in Title 28A RCW. in respect to materials printed in the 
~boI district and educational service districts printing faci!'lies when said 
~t~ials arc Illied solely for school district and educational service district 

'plifpOsCs. 
:'l!l"NEW SECfION. Sec. 13. There is added to chapter 82.04 RCW a new 
Sian to read as follows: 
;:,. ·The tax imposed by RCW 82.04.270(1) does not apply 10 any person 
",bo manufactures alcobol with respect to sales of said alrohof to be used in 
~:prOductjon of gasohol for usc as moto( vehicle fuel. As used in Ihi's sec· 
tiD;i. "lllOtor vehicJ~ fuel" has the Ineaning gIven in RCW 82.360JO(2). and 
·:"ftasohoi' m~s motor vehicle fuel which contains more than ninc: and 
~hcPhalf percent alcohol by volume. 

;;;.~NEW SECTJON. Sec. 14. There.is added to chapler 82.04 RCW a new 
'~ion to' read as foHows: 
~,.: This chapter does,nol apply 10 allY county. city or town as defined in 
;Jiac}S RCW and TItle 36 RCW. in respect to materials printed ill the 
f~ty, city Of Lown printing facilities when said malerials are used solely 
Ip.r.'!1lid ~nlY. city or town purp~es. 
,. NEW SECTION. Sec. 15. This act is nccessary for the immediate 
~~VlIti()1l oUhe public ~ce, heallh. aml safety, llle support of the state 
~rnmcnt and its exiSling public iosti.tutions, and shall take effect on July 
.~~19. 

#!.",'p'dssc,nhc HOII~ May l4. 1979 . 
. to .' (Pused the Senate May II. J 979. 
.#,'!~ ·.'Approved .by the ~o!,crnor May 24. 1979. 
~.li;'· filed in Office or.~ecretary of State May 24. J 979. 
.>. 
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environment to rcsid'Cnls or subsllInUal1y polluted 
a.m~. 

SUMMARY: 

The Departtnent of Ecology iii required 10 CQnduel 
a volulIlary va!)i"lc tlJlis&ion jll6pecLiqn program. 
Tho implllIDonlation of public education and 
notification pl'Qlrams i& required. Theae programs 
are to provide Information regudlng vehicle 
cm~saions. noneompllance and emission contributing 
.reu. !llld rtlitri~oill Imposed on those 8CQi1&. The 
Dapartmertt of Scology II to cI~elop, with the 
Superln~ndent or Public I nstructlon and thc State 
Board for 'Community Colleie Bducatlon.,.11 
program ror jrailtirlll cCtlitlcalcs' or lititrhciion 10 
PCI'$()N who &uceosslUUy complete training courses 
rClllniing engine maintenance and emission COI'Itrol 
sYS\ems. 
If ihc Director Dr the pepartment or Ecology 
determin". lhllt ,the air quality .landards for 
vebiclc-emhsloll c:aJitaminatlts are likel~ to be 
exceeded· in an area after December 31, 1982, the 
Director is required to dllliinate lhe arca 1$ a 
n9nl;Omplian~ area Cor mo~or vehicle oml88lons. 
The gcographic area, Including Lho. noncompliance 
area wUhin .Wh01C bound!lries arc regIStered 
vehicles that i;;ontributc significantly to the viQlatiOn 
of tho standards wilhin the noncompliance area, Is . 
to bc·dcsil"lItc:d u an emissjan contributing lit". 
The Deparlmtllt Is rciDJ.i~ to adml~lster a \Jehlele 
~I$lIj()n Inspec:tion a~stem ror all motor vchlcles 
n:gistcred within each .mt~,iqn conlrlbutinll area. 
The ,~ilspecfloll stalio.hl musl· be e,,,bUllied Jlnd 
operal~ by on~ or !D<!rc prlva~e cODtraclol1 who 
secure contt'Jcts by' comp'etltlve bid. Such 
contricton may not .be in the busln~s of repairing 
vehicles for compensation. Ownen or opetators cif . 
Becti .·of· motor vehicles and U$cd motor vehicle 
d~tm may bo aulhgrized by the Director, (If the 
Department of EcolQiY to i!,specttheir vehicles. 
The Department of Ecology must rcvi~w consumer 
complaints regarding the Insp~tlon systeln Slid 
repair s.ervice utilized ·to meei Ihe '~miS8ion 
s~andards, 

Arter Janua~y (, 19&2, motor vehicle liCllnsca for 
vehicles registered in emission contributing areas 
rna v npt be: issued or rene.wed unless the 
applications 'are accompanied by: 

I, A cerl.il\cate of cQmpliance i~sued for vehicles 
passing the emi"jbll tesl by meeting Ihe emission 
5t~ndQrds; or 

2. A certificate of ~Cceptnr\c~ issued 10 Ii vehicle 
o~neT whose vehicle faileo the inspectiun lest, 
who then spent more th\J.n SSO·OIl repairs a·nd/or 
flarls 10 (Ias~ the ·inspection, .but whose vehicle 
nonetheh:ss failed Ii) pass the inspection teSt upon 
retesting. 

The following mOl or vehicles are exempted from 
Ihis requirement: new vehicles (first licensing); 

vchic\4:& Mtten years old or old!)r; those powered by 
electricity or by diesel .nBlnes~ mQtarC)'oltIJ and 
flIQlol' driven cytlel; cortaln farm vehiclOll; and. 
classes orveblclea desiinated by the DirectOr of the 
Departmont of &olo&y\ An area ma~ no IOIl8Di' be 
designated a6 a noncomplianoe ares. If· the air 
qll(llllY s\,-ndards ar~ no longer tIoin& viola!ed in thl? 
area and tcrmlJllltion of Ih~ area inspection system 
does not result in vlo1ationa of the atandarili. , 
Any rules proposed by Ih" Department of Ecology , 
to implem&nt thill ICt, including thoio des\Jnatlng 

. noncompliance and amill&it1!1 contriblltlng areaa and 
thDir boundarlos, muet b,o sllbltlitteci to the H®&e 

,and $enatBEcolol~ Cumrnl\lccs for review and 
·"lIpro\!iU before adciptlon. :. ) , 
the provisionl of the blll CXpU'1I on January \, 
1990.. unlcas ~tend¢ ~y law for an' addltlopal 
period of time. • • . 

The state~ ope~~th8 blldaet a!l-th~izc.s the 
e~pen~illlre ilf not more th-'n SSQO,QOO 'by the 
Department of &Ol~ \0 implement this procram 
durin, the 197~ I bi~nnium. 

House: (a) 61 l6 EIfCotiI/6: Sept. 1.19"19 
Senate: (8) lS 12 C 163 L 79 tat ell. seas. 
H. Concur: 5S 36 

SHU 30~ 

SPONSORS: ConllniU# Oil Rcvcl\ue. 
.. (Originally Sponsored by 

ReprCS01\tatives Whiteside, Thompson. 
Adairl~. Barr, Burns, 8rekke:, Fanchet. 
Mallie:. TI'ylor. ,Williams, North and 
BhI~l) 
(By Department 6f Social "lid H~lth 
Sel'vic:es Request) 

COMMITTE.E: Revenue 
Modifying th~ B&O lax. 

ISSUE: 
Exemptions and reductions in thc· busineSil and 
occupation tall slatule al'll neccssar.y' ill order to 
make the slatute more equitable. reflect ·inHation. 
and Ilncourage the development of certain products 
in Wuhinglon State. 

SUMMARY: 

\361 

A business and occupation (B&O) tax (\lle oC Ot1e­

I:ighlh of one percent Is imPfls=d upon 
manufacturers of soybean oil and. sunftow~r oil, 
A 8&0 tax .l'8te of thirtY-lhree hundredths of one 
percollt is imp.oled upon steamship agents, customs 
house brok.ers, ,freight-. (orwarders, cargo cha rter 
brokers and air carlO ag~nts engaged in 
international trade activities, 

B~O tax' rate or thir~y-three hllndr.edthi; of one 
perC!!Ii! is impose~ upon persons engaged in the 
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business of s~0vedor\ng and associated aCUVlllC&. \ 
'The portion of income of publi~ ports and other 
llubHe serville busintsse& derived from these 
activiliCll is exempt from the 1.80/D public Ulilit~ tax 
tate and su~jecI to.th~ .. 33% lale. 

Counties. towns, lind olher municip'<ll corporation~ 
may not impose an) e~cisc laxes on parimutuel 
o,rBgering, 

HOl,pltals selling pmcriplion drugs liS an inti:gfui 
PMt ()r iervice$ rendered are exempted from B &.0 
IU on amDunts received from the sn.le of such 
iirula. 

A.n exemption from B&O Ul.X 00 iJllere~t on IOlln~ 
to proilu~r$ or IIqllatic products Is cltlendud to 
cooper9.li~e lending.institutions. 

Funera.l homes are exempted from B&O tax for 
lndi rect costs incurr.,d. iuch as prEividing Uowcr~. 
soloists. ministers and tram;pon:llion services, paid 
in I4dvance by Ihe fllllcnil home (or the convenience 
alld accommodation of ils customers. Cu~tomers 
must be billed at the ellaCl CO$t to t~e funeral borne 
and such costs must Qe separately itemiz.td in Ihe 
billing 5talcm~nt. 

A.mounts r~eived from the United Stales or any. 
governmental unit for support of health arid social 
wei (are services are ellcmptcd rrom business and 
occupation tax ass~s~cd·. upon private. nonproGt 
health and Social wclraf\:' organizationS, but only if 
the organizations comPly with severo 1 specified 
cOndit ions. . 

A deduction i.s allowed from lhj: 8&.0 la:<., for 
amounts rc"eivcd by condoininillm owner$' 
assOciations; cooperative housing 8ssocia tions. u nd 
other associations of owners of re$idential propCrly 
for tile repair. l)\atnLenancl<. and management or 
rcslf;lential structures and common areas. 

Credit for property laxes paid on businvs& 
inventories is IllloweiltQ I!elinquent \aJ.payers "nd!>r 
elC.tenua.ting circumstances ir approved b~' the 
Department or Reyenue. 

HB 307 

The B&O tax Stalus of amo\ll'\ts received by clubs 
and olher organizations which are designllted as 
dl1es to their members is clarified. 

The bill contains an emergoncy clause and ~kcs 
effect July I. 1979. 

House: 
Senate: (a) 
H. Concur: 

98 0 
46 1 
&5 7 

EIf~ctlve: July!, 1979 
C 196 1. 7~ I,tex. seas. 

liB 307 

SPONSORS: ReplC8entatlve~ Newhouse: and KnQwl~ 

COM M ITIBE.~ Judiciary 

ReVI&ing t he criminal code. 

ISSUE: 

In 1915 a comprehensive re.vi!illn of the criminal 
code Wo.& enacteii, codified as the Washington 
Criminal Code (Title 9A RCW).· Th~ 1975 
revisiori, which ~a,s the product of an Clttended 
crlmlnal code revision' prOCe1;S in this state, was 
princip;l.lly based upon a proposal ~cyelopl;d by tbe 
Criminal Code Revision Committee of the State 
Bar Association. The Committee has continued in 
elC.istcnce in orlier to develop whatev~r follow-up 
housekeeping amcndment& appear to be necessary. 
The Committee's first proposal ~s introduced in 
1976 and enacted as Ghapler 38, Laws of 1975-76, 
2nd ex. sess. 

·SUMMA~Y: 

This is the sc:;colld ~ouseKeoping bill developed by 
the Criminal Code Revision Committee as a. 

. rollow.:..up to the 1975 criminal code revision. It 
. makes the Collowing changes in the criminal law; 

I, ihc ~pe and $lAtulory rape statut~, which afe 
now in Ti~le 9. and the eommuniCtlting Wilh a 

The income level 11 t which a busine,ss activity 
becomes subject to the appropriate bus'1t1>~sgo,and I 
occupation tax- is raisetl frOll1 $100 Lo !; 1,000:':' ,. \ 

A mounts derived by II nonprofit organiza lion .:as 'ii 
resull of conducting or par1icipaling in a ha1.arir or. 
rUlllmage sale are exempted from B&,O lax if 
certain sp'ecified condhions are followed. 

The ta](-e~\:mpl slatus Df the Pike Place Markel in' \" . 
Sea tile is clarified. 

. minor for immoral purposes and indecent 
liberti~~ Matut~, arc recodified illto a new 
chapter in Title· 9,6,. The purpose of this 
recodification is to gather all of t"'e ;e~ crimes 
sLa.tules into a single chapter-' within Title 9A. 

2. Sume language in the e)(cusable homicide slatute 
ii ievised to eliminate some uncer:tainty caused 
by the revision in the manslaugluer statutes in 
1915. The problem ·is that Lhe mental slate 
requirement in Ihe lowest degree (If felon), 
homicide (mansl!iught~r .§eco"d) ;$ 'criminal 
ncg\ige~ce" which is delirilld as 'gross 
negligence' The e~cusable homicide statute, 
huwever. requires that the actor acted 'with 
ordinary caution' whi.;h leavC$ open the qaeslion 
olwllelher someone aCling with simple 
negligence c.an take advantage o( th~ exc\jsable 
hom:cidc statute. To eliminate this uncertainty, 
the phrase "without criminal negligence" is 

The 5&0 \n~ (Ioc~ not apply 10 the pnnling 
facilities of ~hOO\5. c;ounlies, cities. or lowm\ whcn 
the prinled malerials ore used solely for school. 
county, city. or lown purposes. 

The 8&0 t~)l on wliolesa.lersaoes At::!1' ~pply to I 
pelsons who manufacture ~Icohol \0 be ,used in the 
production of gasohol.'· :', . '. 
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CERTIFICATION OF ENROLLMENT 

SUBSTITUTE HOUSH BILL 1624 

Chapter 23, La~s of 2001 

(part ial veto) 

57th Legisla,ture 
2001 Second Special Legislative Session 

HEALTH OR SOCIAL WELFARE SERVICeS--7AX n~DOCTION 

EFFECTlVE DATE: 

Paeped by the House June 4, 2QOl 
Yeas 61 Nay~ Q 

FRANK CHOP~ 
.. 'SpealuQ' of t.lLe Rousa of 

RepreBentatives 

CL'lDB sp.LLAIiD 
Speaker Df the HouBe of 
R"presentoatl.vea 

Faesed ~y the senate Jun~ l~. 2001 
Yeas 4D Fays 0 

B!WJ OliEN 
fre.Ldent of ~he Senate 

Approved July. 13, 2001, with the 
eXIJeption of sect:ion 3, Wh.lch. is 
~etoed 

GlIRY LOCKE 
Oo"e~nol' <:IE the state of Nashinqt:>n 

7/13/01 

CeRTIPICA'I'E 

We, Timothy A. Martin and Cynthie 
Zehnder, Co-Chief Clerks of the Ho~~ 
of Representat.ives of the State of 
lIasbington, do hereby certify that Ioh" 
attached is 8UJ!S"UTtI'tB BOllSE BILL 1624 
.u, p>:I&.ed by the lIouse of 
Representatives IUld the Senate on the 
dates hereon set forth 

TIMQTHl A. MARTIN 
Chief Clerk 

CYNTHIA ZEHNDER 
<!hiaf Clerk 

FILBD 

.:July 13, 2001 3:14 fl,In. 

SecretHry of Sta~e 
St.t"- cf Washington 
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H- 2165 1 

SUBS'l'J;'fUTE HOUS! BILL 1624 

Passed Legislature - 2001 ~ Special Session 

St.ata of \'lashington 57th Legislature 2001 Regular Session 

~y House Committee on Finance {originally sponsored by Representatives 
Morrie, Cairnes, Reardon, Conway, Dunshee" ayden, Pennington, Van 
Luven, Doumit:, Velo:r:ia, Dickerson, Frornhold, Anderf;!on and Edwards} 

Read firal;; time Referred to Committee on , 

L AN ACT Relating t.o the business and occupation tax deduction for 
2 health or Bocial welfare services <lR applied to government-funded 

3 health benefits paid through managed care organizational amending RCW 
4 82 .. Q1.4297; creating new Elections 1 and declarl.ug an emergenoy . 

5 BE IT ENACTED BY THE LEO~SLATORE OF THE STATE OF WASHINGTON: 

6 NEW SECTION. Sec. 1" The legislature finde that I:.he· deduction 

'7 under the business and occupat.ion t.ax statutes for compenBat:"on from 

B public entities for health or social welfare services waR intended to 

9 provide yovernment with great.er purchasing power when "10vernment 

~o .provides financial support tor the provision of heal th or social 
11 welfal-e sp.rvice" to oenefited classes oE I?ersonc The legislature also 

12 finds that both the legislature and the UniLed S',.ates congress have in 

13 recent. years modified government-funded health care pro3rams 10 

1.4 encaur~gp p~rt.iGip~~ion ~y b~neficiarics in hi.ghly regulatec~ manaqed 

15 care programs operated by persons who act as i~termedidrie~ between 

16 governmellL "'ntities ar.d hea:'th 0:::- sccial we.lt«re organizations. ?he 

17 legi:Jlnlure turther finds that the oJ:.jecLive of these changes is again 

18 to extend the purchasing poo'Jer of GCarce government healtll care 

19 re~o'.u:ces, JUI_ char. thi.; objective \.J:)\,lld be thwarted to a significant 

p SHe 1624,SL 
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:;. degree if the bUI:!:\lleafi and occupati.on t.ax. 'deduction were lost by ~ealth 

2 or so<;ial welf&re organizations solely on account of t.h.elr 

3 participation in managEld care for governmp.nt- funded health programs, 

4 In keeping with U1P. original purpose of. the haalth or Bocial welfare 

5 deduction, it is desirable to ensure that compensation received fr~m 

6 government sources through contractual managed CiU'!:l prograllls also be 

7 deduct.ible, 

6 aec. 2. RCW a2,o4.4297 and 1988 c 67 s 1 are each amended to read 

9 as follows: 
1.0 In computing tax there may be deducted frolll the measure of tax 

~1 amounts received from the Unit~d States or any instrumentality thereof 
12 or frolll the state of Washington or any municipal corporation or 
13 political subdivision thereof aa compensation f01:", or to support, 
14 health or soc~al welfare services rendered by a health o:r social 

is welfare organization or by a mun:l.cip~l corporation 01: polit.icai 

16 subdivision, except deduntions are not allowed under this section for 
1'7 amounts that are received under an employee benefit plan. For pUrpoSBS 
18 of this Section. "a.mounts regeiyed fro~.~n~ud.es amounts rMoived by 

19 a health 9f; (lQC~al welfare organbation t;hat. is a. nonprofit: h,Qspital or 

20 public hospital from a mana~ed Q~organization or other entity that 

·21 is ynder contract tg mane,ge health care hena'fita' ~or tbefelierol 

22 medi.care prcwam avJ::,h.Qtized under 'l'.it.le XVIII of the fede:ra.l social 

23 security act t for a medical aSBieta.nce chi] dren' s healLh. or other 

24 urogram authorizeQ_._Wl...~ ·.chBpter '14.09 R.CW, oj;: for the state of 

25 Washincal;.on basic health plan Il.\lthm:ized under cba.~_1...Q..~7 ..H.CW. to tho 

?o6 extent tha.t .truL1tft .. amciunts are received as compensation for healt.n care 

27 services ltlithin the scope of henl~f its covere4 by tbe_ p"er..t:in~ 

2B \JQv!:!rulllellt hea.lth care program. 

7,q *MEW SECTIO~, Sec. 3. Tbis act applies to taxes collected after 

30 the effective date of this acr:, including taxes collected 0/1 x-eporting 

31 period,"! prior to the effective date of ,this act 
32- "'Sec ), wBE vetoed 99t!! :t\.l@!ssal]@I at. Ail~ cf chapter 

33 NEW Sli;CTIQ!':L. Sec. 4. Thi's act is necessary fOl- th~ inmediat.e 

14 prBHervation of the public peace, health .. or safety, or s'.lpport of. the 

35 state governme.nt and its ex.isting punlic inst~t.utiol1s, and takes eUeel 

36 imlnedi.ately 

P 2 

Appendix 8-3 



Passed the House June 4, 2001 
Passed the Senate June 14, 2001. 
Approved by the Governor .July 13 2001, with the exception of 

certain items that were vetoed. 
Filed in Office of secretary Of State July 13, 2001 

1 Note: Governor"s 6>-.-pl.anation of partial veta is aR fnl)owB: 

2 "r am returning here~lith. without my approval as to sect ion 3, 
3 Substitute House Bi~l No 1624 entitled: 

4 "AN ltCT Relating to t.he busi.ness and occu};:at1on t.ax deduction for 
5 health or social welfare services as applied to government-funded 
6 health benefits paid through managed care organizations;" 

? Substitute HouDe Bill N9, 1624 ~uthori~ea a business and occupation 
B (B&O} tax deduction for amounte received by a he~lth or Bocial welfare 
9 organization that'ts a non-profit hospital or a public hospital, from 

10 a managed ca.re orgunization or other entity that i.s under contx-act with 
11 the federal or state govert:Ullent to manage certain Itaall:.h care bant:!f ita" 
12 '!'he deduction is equal to the amount of payments the entity receives 
13 for health benefits for Medicare; medical aeaistan.ce, children' a 
L4 health., or other programs aulJwrb:ed pursuant to RCW 74.,09; or the 
1.5 Waahinston Basic Health Plan. The credit amount is limited to the 
1.6 extent theoe payments are received as compensation for health care 
17 aerv:l.ces within the scope of benefits covered by the pertinent 
18 government health care program, 

19 Section, 3 of this bill would, have applied the deduction to taxes 
20 collec~ed in the future, on reporting ·periods prior to the effective 
21 date of this act. The retroaotive nature of the provision is not fair -, 
22 to taxpayers who have timely reported and remitted their taxes. 
23 Taxpayers who failed to pay their taxes due before the effective date 
24 of this hil.l 'Would have been rewarded for baing delinquent., while those 
25 who paid on ti.me would not receive a refund (such refunds are 
26 prohibited by .P.rticl~ V!II, Section 7 of t.he i'lashing\"vn CouloIt.lt.:ulion CIS 

27 inte~reted by the Washington S~preme court) , 

28 For this reason, I have vetoed section 3 of substitute House Bill 
29 No. ~624. 

30 With the exception of section 3 Substitute House Bill No. 1624 is 
3 J. approved" 

p SI-Hl 1624,SL 
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FINAL BILL REPORT 
SHB 1624 

PARTIAL vWl'o 
C 23 L 01 E 2 

Synopsis as Enacted 

Brief Description: Clarifying the \a1lation of amounts received by publio entities for health 
or welfare services. 

Sponsors: By House COl1unittee on Finance (originally sponsored by R.epresentativt'oS 
Moms. Caimes. Reardon. Conway. Dunshee, Ogden, Pennington, Van LUllen. Doumit, 
Veloria, Dickerson. Fromhold, Anderson Md Edwards). 

H&llIle Committee on Finance 
Senate·Committee on Ways & Means' 

Backarouud: 

Washington's major business tax is the business and occupation (B&O) tB.X. Thi8 tax. is 
imposed 'on the gross receipts of blll!iness activities conducted within the state. Nonprofit 
organloz;ations pay B&'O t~ \Ill1css specitiOlllly exempted bY statute. Exemption from 
federal income tax doe~ not automatieal1y provide exemption trom state taxes. 

Speeific B&O exemptions and deduct\ooll, covering all or most income, exist for several 
'types of nonprofit organizations. The eligibility conditions vary for each exemption. The 
B&'O laX deduction for nonprofit organiza'tions or local government jurisdictions for the 
support of health or social welfare [lrogre.ms is provided only for payments'made directly 
by federal. state, or local governments, 

Summary; 

Nonproflt hospitals and public hospitals are exempt from 6&0 tax on payments they 
receive from o,ganizations under contract with the federal or state government to manage 
ilea-llh benefits for medicare, medical assistB.nce, children's health, or the basic health 
plan. 

The el~emptiJn ~pplir.s to taxes collected after the act's ctTective date, including amounts 
from reporting periods before the act'. eff~tive date. 

Votes on Final p~ss~ gc: 

• 1 - ~HU 1624 
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Fiut Special Se.qgiOIl 

HOllse 93 2 

Sooond Sp~Qi&1 SessiQll 
House 87 0 
Senal~ 4~ 0 

Effective; My l3. 2001 

Partial Veto Summary: The Governor vetoed the section which provided an exemption 
for tax amounltl from reporting periods before the act's effective date. 

H O'He E i 11 Repoll - ? - SHU 1624 
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82.04.431 Title 82 RCW: Excise Taxes 

able and potentially major impact on causes of poverty in 
communities of the state. [19&6 c 261 § 6; 19&5 c 431 § 3; 
1983 lst ex.s. c 66 § I; 1980 c 37 § 80; 1979 ex.s. c 196 § 
6.J 

Intent-1'8G e 37: See note [t1J1owlng RCW 82.04.4281. 
Eftectlve date-lll'9 ex.s. c 196: See note following RCW 

82.04.240. 

8Z.04.4311 Dedu~tions-"-Compensation received 
under the federal medicare proaram by certain nonproflt 
and. municipal bospltaJs. A public hospital that is owned 
by a municipal corporation or political subdivision, or a 
nonprofit hospital that quallfie5 as II health and social 
welfare organization as defined in RCW 82.04.431, may de­
duct from the measure of tax amounts received as compensa­
tion for health care services covered under the-federal 
medicare program authorized Ilnder Title XVIII of lhe 
fedt:ral social security act; medical assistance, children's 
health, or other program UDder chapter 74.09' RCW; or for 
the state of Washington basic health plan under chapter 
70.47 RCW. The deduction authorized by thill section does 
not apply to amoulIl.H received from patient copayments or 
patient deductibles. [2002 c 314 § 2.) 

Flndlnp-2Q1n e 31': "Tbe legi8lature finds [hal lite provision of 
beaIdi services ID d10SC people who receive fedP.ral or ,tate subsidiwd bcKlth 
caR benefits by reasom of age, disability. or Lack of inoo~ is a recoguized, 
nece!lSaty. 1IDcI vital SOVetmnentsJ funeti.on. As a TCBUlr, ~ legislatum finds 
Ibal il would be Inconsisteot with that govemmcntal function 10 laX amounts 
received by a public boIpitll or ncmprofit hospital qualif'ying 8.~ a health ~d 
sacial welfare OfILDizatloil. whclllhe arimunlS are paid under a health 
&erVi<:e program subsidized by fedenI or Slate government. Funher, tile tuX 
Ilatus of tiles .. a._unts should IlIIt depend 00 whether tbo amoonts are 
received cIirec~y ftom tho qualifying program or through a IDlIIIIgCd healdl 
care organization under contract to man ... " benefits for a qualifying 
program. Therefore, the legislawre adoptS this act to prnvide a clear and 
understandable: deduction for these amount', and ta ,provide refunds for 
tax~ pllidaupecifi.ed in section 4 of thiuct" [2002 e314§ \.] 

Relulld of laxe5-Z001 c 3]4: "A public htlspital owned by a 
luwtidpal CQIllOtadon OJ political subdivision., or a nonprofit haspital that 
qualifies as a healdJ. wi social welfare organization under RCW 82:04.431, 
is entitled ttl: 

(I) A rcfUIIII ofbll&iness and ocrupation tax paid between lanuary 1, 
1998. tIIId ApcR 2,2002. on amcmnlA that ",auld be deductible under section 
2 of lhIs ac~ and 

(2) A wBiver of tax 1iKbilit)' for accrued, but unpaid !IIlICIi that would 
be ded1lctible under section 2 of this act." [20()2 c 314 § 4.J 

Effedi\'I! da~ c 314: 'This act i. ~9ary for the immediate 
preservation of the pllbllc peace, health, or safety. or support of the stale 
government and it:! existing public institutions. and tak~~ "ff • .ct immediately 
[April 2, 20021." [2002 c 314 ~ S.] 

82.04.432, DcducliOl1s-Municipal "ewer service fees 
or charges. In computing the tax imposed by this chapter, 
municipal sewerttge utilities and other public corporations 
imposing and collecting fees or charges for sewer service 
may deduct from the measure of the tax, amounts paid to 
another municipal corporation or governmental agency for 
sewerage interception, treaLrnent or disposal. [1967 ex,s. C 

149 § 17'.] 

82.04.4322 Dcduction!J-Artistic or cultural organi-
7.atiOn-Compensation from UnJted States, state, etc., for 
artistic or cultural exhibitions, performances, or pro­
grams. In computing tax there may be deducted from the 
measure of ta.1t. amounts received from the United States or 

[Tille R2 RCW-pege 40] 

any instrumentality thereof or from the state of Washington 
or any municipal corporation or subdivision lhereof as 
compensation for, or to SlIpport, artistic or cultural exhibi· 
tions, performances, or programs proVided by an artistic or 
cultural organization for attendance or viewing by the 
general public. {198l c 140 § 1.] 
"Artistic or culrui'al orgQ'I~Qtio"H defined: RCW 82,04.4328. 

82.04.43Z4 . Deductions-Artistic or cultural organi. 
zation-Deduction for tax uuder RCW 82.04.240-Value 
of articles fOf use In displaying art objeclll OT presentinll 
artistic or cultural exhibitions, performances, or pro­
grams. In computing l.ax there !Day be deducled from the 
measure of tax by persons subject to payment of the tax on 
manufacmring under RCW 82.04.240. thc value of articles 
to the extent manufacturing activities are undertaken by an 
artistic or cultural organization solely fur the purpose of 
manufacturing articles for use by thc organization in di~play­
ing art objectS\ or presenting artistic or cultum eKhibitions, 
performances, or programR for aUendance or viewing by the 
general p!lblic. [1981 c 140 § 2.] 
"Artistic or cultural organk.allqn" d.fined: RCW 82.04.4328. 

82.04.4326 Deductions-Artistic or cultural organi­
zations-Tuition cllllrges for attending artistk or cultural 
education programs. In computing tu tllere may be 
deducted (rom the measure of tax amounts received by 
artistic or cullural organizations as tuition charges collected 
for the privilege of attending artistic or cultural education 
programs. [1981 c 140 § 3.) , 
"ArCi.rlic or culu.raJ orgl.Ulizaltonu dofiMd; RCW 82.04.4328. 

82.04.4327 Deductions-Artistic and cultural 
organizations-Income from business actlvJties. In 
computing tax there may be deducted from the measure of 
lax those amounts received by artistic or cultural organil'.a­
tions wllich represenl income derived from business activities 
conducted by the organizatiori. [1985 c 471 § 6.) 

SeverabIHty-Efiecthe date-IlI8! c "71: Sec notes following 
RCW 82.04.260. 
"Artistic or culrural orl(aniultion"defined: RCW 112.1l4.4128. 

82.04.4328 "Artistic or cultural organization" 
defined. (1) For the purposes of RCW 82.04.4322, 
82.04.4324,82.04.4326,82.04.4327,82,08.031, and 
82.12.031, the tenn "artistic or cultural orgalllMlion" means 
an organization which is organized and operated ex.clu'sively 
for the purpose of providing artistic or cultural exhibitions, 
presentatioJll!, or' performances or cultural or art education 
programs, as defined in subsection (2) of this section, for 
viewing or attendance by the general public. The organiZa­
tion must be n not-for·profit corporation under chapter 24.03 -
RCW and managed by a governing board of nnt less than 
eight individuals none of whom is a paid employce of the 
organization or by B. corporation sole under chapter 24,12 
RCW, In addition, to qualify for deduction or exemption 
from taxalion under RCW 82.04.4322, 82.04.4324, 
82.04A320, 82.04A327, 82.08.031, and 82.12.031, the cor· 
poration shall satisfy the fonowing eonditions: 

la) No part of its income may be paid direl:ll), or 
indirf'.clly to its members, stockholders, officers. directors, or 

(2002 1Jd,) 
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FINAL BILL REPORT 
HB 2732 
C 3141.02 

Synopsis as Enacted 

Brief Description: Excluding government subsidized social welfare compensation from 
taxation. 

Sponsors: By Representatives Gombosky, Cairnes, Berkey, Nixon, Moms, Armstrong, 
Esser, Fromhold, Ogden, Conway, Hunt, Van Luven, Veloria, Romero, Reardon, 
Edwards, Chase, Morell, Santos, Kenney and Wood. 

House Committee on Finance 
Senate Committee on Ways & Means 

Background: 

Washington's major business tax. is the business and occupation (8&0) tax. This tax is 
imposed on the gross receipts of business activities conducted within the state. Nonprofit 
organizations pay B&O tax unless specifically exempted by statute. Exemption from 
federal income tax does not automatically provide exemption from state taxes . 

Specific B&O exemptions and deductions, covering all or most income. exist for several 
types of nonprofit organizations. The eligibility conditions vary for each exemption or 
deduction. 

SHB 1624, adopted in 2001, provided a deduction for nonprofit hospitals and public 
hospitals from 8&0 tax on payments they receive from organizations under contract with 
the federal or state government to manage health benefits for medicare, medical 
assistance, children's health, or the basic health plan. A deduction already existed for 
these payments when made directly by federal, state, or local governments. 

SHB 1624 contained a section that applied the deduction to taxes collected after the act's 
effective date, including amounts from reporting periods before the act's effective date. 

The Governor vetoed this seclion of SHB 1624 slaling Lhal: "The retroactive nature of the 
provision is not fair to taxpayers who have timely reported and remitted their taxes. 
Taxpayers who failed to pay their taxes due before the effective date of this bill would 
have been rewarded for being delinquent, while those who paid on time would not 
receive a refund ... " 

Summary: 

HOl1se Bill Report - I - HB 2732 
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The tax deduction available to nonprofit hospitals and public hospitals for payments for 
health benefits under medicare, medical assistance, children's health, or the basic health 
plan is restated in a new section. The deduction does not apply to patient copayments or 
d.eductibles. 

Nonprofit hospitals and public hospitals are entitled to retroactive relief for B&O taxes on 
payments for health benefits under medicare, medical assistance, children's health, or the 
basic health plan. Taxpayers who remitted tax are entitled to a refund dating back to 
January 1, 1998. Tax liability for unpaid laxes is waived. 

Votes on Final Passage: 

House 97 1 
Senate 48 0 

Effective: April 2, 2002 

House Bill Report HB 2732 
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Westlaw. 
49 P.3d 947 
112 Wash.App. 428, 49 P.3d 947 
(Cite as: 112 Wash.App. 428,49 P.3d 947) 

Court of Appeals of Washington, 
Division 2. 

Charles A. PILCHER, M.D., Appellant, 
v. 

STATE of Washington, Department of Revenue, 
Respondent. 

No. 27043-9-11. 

July 2, 2002. 

Taxpayer filed excise-tax-refund appeal after the 
Department of Revenue audited taxpayer and as­
sessed additional business and occupation taxes of 
$49,166, plus statutory interest. The Superior 
Court, Thurston County, Christine Pomeroy, J., 
entered judgment in the Department's favor. Tax­
payer appealed. The Court of Appeals, Hunt, C.J., 
held that taxpayer did not qualify for' pass-through 
payment exemption. 

Affirmed. 

West Headnotes 

(I] Appeal and Error 30 €=>1010.1(6) 

·30 Appeal and Error 
30XVI Review 

30XVI(I) Questions of Fact, Verdicts, and 
Findings 

30XVI(I)3 Findings of Court 
30klOlO Sufficiency of Evidence in 

Support 
30klOlO.l In General 

30klOlO.l(6) k. Substantial 
Evidence.(Most Cited Cases 
Challenged findings will be binding on appeal if 
they are supported by substantial evidence in re­
cord. 

(2] Administrative Law and Procedure 15A €=> 
791 

Page 1 of 10 

Page I 

lSA Administrative Law and Procedure 
lSAV Judicial Review of Administrative De­

cisions 
lSAV(E) Particular Questions, Review of 

lSAk784 Fact Questions 
lSAk791 k. Substantial Evidence. 

Most Cited Cases 
Substantial evidence exists where there is a suffi­
cient quantity of evidence in record to persuade a 
fair-minded, rational person of truth of finding. 

(3] Appeal and Error 30 <£:=900 

30 Appeal and Error 
30XVI Review 

30XVI(G) Presumptions 
30k900 k. Nature and Extent in General. 

Most Cited Cases 
On appeal, an appellate court views evidence in the 
light most favorable to prevailing party. 

(41 Appeal and Error 30 <£:=996 

30 Appeal and Error 
30XVI Review 

30XVI(I) Questions of Fact, Verdicts, and 
Findings 

30XVI(I) I In General 
30k996 k. Inferences from Facts 

Proved. Most Cited Cases 

Appeal and Error 30 €=>1008.1(4) 

30 Appeal and Error 
30XVI Review 

30XVI(I) Questions of Fact, Verdicts, and 
Findings 

30XVI(I)3 Findings of Court 
30kl008 Conclusiveness in General 

30klO08.1 In General 
30klO08.1(4) k. Credibility of 

Witnesses; Trial Court's Superior Opportunity. 
Most Cited Cases 

Appeal and Error 30 €=>1010.1(6) 

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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30 Appeal and Error 
30XVI Review 

30XVI(I) Questions of Fact, Verdicts, and 
Findings 

30XVI(I)3 Findings of Court 
30klOI0 Sufficiency of Evidence in 

Support 
30kl010.l In Geneml 

30klO 10.1 (6) k. Substantial 
Evidence. Most Cited Cases 
Under . substantial evidence standard, an appellate 
court will not substitute its judgment for that of a 
fact finder; instead, it accepts the fact rmder's views 
regarding credibility of witnesses and weight accor­
ded to reasonable but competing inferences. 

(5] Licenses 238 €=>28 

238 Licenses 
2381 For Occupations and Privileges 

238k27 License Fees and Taxes 
238k28 k. In General. Most Cited Cases . 

The business and occupation tax applies to virtually 
all business activities conducted in state. West's 
RCWA 82.04.220. 

(6] Licenses 238 €=>29 

238 Licenses 
2381 For Occupations and Privileges 

238k27 License Fees and Taxes 
238k29 k. Amount. Most Cited Cases 

In determining business and occupation tax, under 
broad definition of gross income of business, a ser­
vice provider may not deduct any of its own costs 
of doing business, including its labor costs, from its 
gross income. West's RCWA 82.04.080, 82.04.220. 

(7) Licenses 238 €=>29 

238 Licenses 
2381 For Occupations and Privileges 

238k27 License Fees and Taxes 
238k29 k. Amount. Most Cited Cases 

Taxpayer, who hired independent contractors to 
help staff emergency room, was not entitled to de-

Page 2 oflO 

Page 2 

duct his labor costs or any other expenses related to 
his business before paying the business and occupa­
tion tax on gross income he received from hospital, 
his employer, as compensation for his services; tax­
payer was not acting solely as agent for physicians 
he hired, and taxpayer was not acting solely as 
pass-through for payments from hospital to physi­
cians, mther, taxpayer could pay physicians amount 
they agreed upon. West's RCWA 82.04.080, 
82.04.090, 82.04.220. 

(8) Licenses 238 €=>29 

238 Licenses 
2381 For Occupations and Privileges 

238k27 License Fees and Taxes 
238k29 k. Amount. Most Cited Cases 

Taxpayer, who was challenging assessment by De­
partment of Revenue that taxpayer owed additional 
business and occupation taxes, did not qualify for 
pass-through payment exemption, where taxpayer's 
payments to physicians under his contract with hos­
pital, that hired taxpayer to hire independent con­
tractors to help staff emergency room, were not ex­
cludable; payments from hospital were neither ad­
vances nor reimbursement for monies taxpayer 
owed his retained physicians, taxpayer did not re­
ceive payments from hospital for services which he 
did not or could not render, and taxpayer's liability 
was not solely that of agent. West's RCWA 
82.04.080, 82.04.090, 82.04.220. 
**948 *429 George Carl Mastrodonato,Lane Pow­
ell Spears Lubersky, Olympia, Michael Barr King, 
Lane Powell Spears Lubersky, Seattle, for Appel­
lant. 

Anne Elizabeth Egeler, Cameron Gordon Comfort, 
Assistant Attorneys Geneml, for Respondent. 

Dirk Jay Giseburt, Settle, for Amicus Curiae. 

HUNT,C.l 

Dr. Charles A. Pilcher appeals a judgment for the 
Washington Department of Revenue (Department) 
in his business and occupation (B & 0) tax refund 

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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action. He *430 argues that the Department wrong­
fully required him to pay B & 0 tax on that portion 
of his gross receipts from Evergreen Hospital that 
he had paid to the physicians he hired to staff the 
hospital's emergency department. We hold that (1) 
substantial evidence supports the trial court's fmd­
ings of fact, and (2) Pilcher's payments to the phys­
icians under his contract with Evergreen are not ex­
cludable from income as pass-through payment ex­
emptions. We affinn. 

FACTS 

Evergreen Hospital (the Hospital) provides emer­
gency services to patients through its emergency 
department. Evergreen contracts out its emergency 
department physician services, rather than hire the 
necessary emergency room physicians itself. 

I. EMERGENCY SERVICES CONTRACTS 

A. HOSPITAL-PILCHER CONTRACT 

Dr. Pilcher is a licensed physician and Certified 
Specialist in Emergency Medicine. During the 
1986-89 audit period at issue here, he contracted 
with the Hospital (the HospitallPilcher contract) to 
serve as Medical Director and as the providing 
physician for the Hospital's emergency department. 
FNI 

FNl. The Hospital's strategy was that its 
emergency department could be "managed 
most efficiently and effectively if medical 
direction and professional services are 
provided by a single responsible individu­
al." CP at 662 (Finding 4). The Hospital 
wanted to ensure accountability by having 
"Dr. Pilcher be solely responsible for the 
provision of emergency physician ser­
vices." Report of Proceedings (RP) at 176. 
The Hospital understood that it was enter­
ing into a contract solely with Dr. Pilcher 

Page 3 of 10 

Page 3 

and did not think that Dr. Pilcher was rep­
resenting other parties. CP at 297. 

As part of the HospitallPilcher contract, Dr. Pilcher 
agreed that he "or one or more of his agents or em­
ployees, shall be in attendance and on duty as a 
physician in the emergency department of the Hos­
pital at all times, so as to provide the Hospital 
24-hour on-duty coverage." Clerk's *431 Papers 
(CP) at 662 (Finding 5.1). Because it would be 
physically impossible for Dr. Pilcher to be on duty 
24 hours a day, seven days a week, CP **949 at 
664 (Finding 6), the Hospital agreed that Dr. 
Pilcher could "from time to time associate compet­
ent, licensed, physicians or associates, in his sole 
discretion [.J" CP at 664 (Finding 5.10). 

The Hospital/Pilcher contract provided that (1) the 
relationship of Dr. Pilcher "and his agents and em­
ployees to the Hospital shall be that of an independ­
ent contractor," CP at 209, and (2) neither he "nor 
his employees or agents shall be deemed employees 
of the hospital for any purpose whatsoever .... " CP 
at 209. The contract held Dr. Pilcher directly re­
sponsible if the medical care rendered by the physi­
cians he retained was not consistent with the hospit­
al's "intent of supplying a high degree of quality 
medical care." CP at 663 (Finding 5.5): The con­
tract further provided that "failure to maintain said 
quality care and failure to correct the situation will 
constitute a breach by the Doctor [Pilcher]." CP at 
212. 

B. PILCHER-INDEPENDENT PHYSICIANS 
CONTRACTS 

Dr. Pilcher hired at least five other physicians to 
work in the Hospital's emergency department. He 
prepared and required each physician to sign a con­
tract (Pilcher/physician contract),FN2 specifying 
the tenns of their relationship. None of these physi­
cians entered into contracts with the Hospital for 
emergency room services.FNl Rather, the physi­
cians worked as "independent contractor[s] to [Dr. 
Pilcher]," CP at 221, and Dr. Pilcher could termin-

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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ate the physicians as he saw fit. 

FN2. The Hospital had no role in drafting 
or signing these contracts; nor did Dr. 
Pilcher have authority to enter into con­
tracts on the Hospital's behalf. Rather, it 
was solely Dr. Pilcher's obligation to sup­
ply the physicians sharing the emergency 
department's workload. Thus he, not the 
Hospital, contracted with the emergency 
room physicians. 

FN3. The Hospital expressly agreed with 
Dr. Pilcher that it would not negotiate with 
any physician whom he retained for emer­
gency services. 

*432 Under the Pilcher/physician contracts, each 
retained physician acknowledged that Dr. Pilcher 
was "responsible for all administrative matters per­
taining to their practices in the Emergency Depart­
ment." CP at 665 (Finding 7.4).FN4 Each agreed, 
however, to accept delegated administrative assign­
ments by Dr. Pilcher "for the benefit of [individual] 
professional growth or of the department as a 
whole." CP at 222. 

FN4. The HospitallPilcher contract like­
wise provided: "The Doctor [Pilcher] shall 
be responsible for all administrative mat­
ters appertaining to his physician agents 
and employees." CP at 211. 

C. EMERGENCY ROOM FEES 

Under the HospitallPilcher contract, 

Charges for the professional services rendered by 
[Dr. Pilcher] pursuant to this agreement shall be 
made on a fee-for-service basis ... in accordance 
with a fee schedule to be prepared by [Dr. 
Pilcher] and approved in advance by the Hospital. 

CP at 212. On a monthly basis, Dr. Pilcher and his 
retained physicians submitted their emergency ser­
vices fees for the Hospital to bill its patients. FNS 
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Dr. Pilcher, his retained physicians, and the Hospit­
al agreed that all of the emergency room physicians' 
submitted "charges shall be considered the gross 
charges by [Dr. Pilcher] during that one-month 
period." CP at 214. Once a month, the Hospital 
compensated Dr. Pilcher by paying him the charges 
he and his retained physicians had submitted to the 
Hospital, "less 18.7 percent thereof for costs of col­
lection, billing, and general overhead." FN6 CP at 
664, Finding 5.7. 

FN5. Emergency department patients were 
not informed of the nature of the relation­
ships between the Hospital, Dr. Pilcher, 
and the physicians whom Dr. Pilcher re­
tained to provide services. 

FN6. The Hospital's payments to Dr. 
Pilcher did not depend on the hospital's 
first receiving payments from the emer­
gency department's patients or their in­
surers. 

The EvergreenlPilcher contract provided that Dr. 
Pilcher was solely responsible for paying the physi­
cians he retained: 

"433 [Dr. Pilcher] shall be exclusively responsible 
for the payment of all wages and salaries ... and 
the filing of all necessary documents, forms and 
returns pertinent to all of the foregoing. In the 
event that {Dr. Pilcher] fails to make any such 
payment or filing. he shall hold harmless and 
provide**950 the Hospital with a defense against 
any and all claims that the Hospital is responsible 
for such payment or filing. 

CP at 218 (emphasis added). This provision fairly 
reflected the actual relationship and practices of the 
Hospital and Dr. Pilcher. 

The physicians Dr. Pilcher retained likewise ac­
knowledged in their contracts that Dr. Pilcher was 
exclusively responsible for paying t4em.FN7 The 
amount of their compensation was strictly between 
Dr. Pilcher and the individual physicians. Under the 
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Pilcher/physician contracts. Dr. Pilcher paid each 
physician his or her total billed charges for provid­
ing emergency department medical services each 
month. "less 22.7 percent." FN8 If for some reason 
the physicians were not paid. the Hospital "would 
have expected Dr. Pilcher to resolve the issue." Re­
port of Proceedings (RP) at 216. 

FN7. Regarding the HospitallPilcher con­
tract provision that Dr. Pilcher "shall be 
exclusively responsible for the payment of 
all wages and salaries ...• " the Pilcher/ 
physician contracts noted: "As an inde­
pendent contractor. you agree to file all ne­
cessary forms and pay all amounts for 
which you might be liable as provided in 
this paragraph." CP at 218; CP at 223. 

FN8. Evergreen did not restrict Dr. Pilcher 
with respect to what he paid the physicians 
or the amount he retained as his adminis­
trative fee. 

II. AUDIT 

The Washington Department of Revenue audited 
Dr. Pilcher and determined that (1) he had underre­
ported payments he received from the Hospital; (2) 
"[t]he difference was the amounts deducted which 
represented amounts [Dr. Pilcher] paid to other 
physicians which [he] subcontracted with to staff 
the emergency room in [his] absence"; CP at 637. 
and (3) WAC 458-20-111 (Rule 111) FN9 *434 did 
not apply or allow an exemption. The Department 
assessed additional business and occupation (B & 
0) taxes ofS49.l66. plus statutory interest. 

FN9. WAC 458-20-111 excludes certain 
''pass through" payments from gross in­
come. 

Dr. Pilcher filed an administrative appeal with the 
Department's Appeals Division. which upheld the 
Department's assessment. Dr. Pilcher paid the as­
sessment. then filed for a refund. He next appealed 
to the Board of Tax Appeals (BTA). which also up-
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held the Department's assessment.FNIO Dr. Pilcher 
filed a de novo. excise-tax-refund appeal under 
RCW 82.32.180, and the parties had a bench trial in 
Thurston County Superior Court. 

FNI0. Attaclunent # 1 to Respondent's 
Brief indicates the BT A agreed that Dr. 
Pilcher provided services as an independ­
ent contractor to the Hospital and not 
solely as the agent of the other emergency 
department physicians for collection of 
fees; the BT A sustained the Department's 
assessment of B & 0 tax. See Pilcher v. 
Dep't of Revenue, Docket No. 46920 
(August 23.1996). 

Dr. Pilcher admitted that the Hospital had issued 
I.R.S. Forms 1099 to him that "include[d] the gross 
income or the gross amount that was paid to [him]," 
RP at 64-65, which gross amounts he reported as 
his gross income for federal income tax purposes. 
On his federal income tax return, Dr. Pilcher also 
deducted, as a business expense (labor cost), the 
amounts he paid to the physicians he retained to 
staff the Hospital's emergency department 
"[b]ecause [he] was entitled to it." RP at 154. 

In a letter opinion denying Dr. Pilcher's refund 
claim, the trial court stated: 

This court will uphold the Board of Tax Appeal 
decision. Dr. Pilcher was the sole contracting 
agent with Evergreen Hospital and ultimately re­
sponsible for the hiring and firing of the contract­
ing ER physicians. Although he considered him­
self a conduit for all the physicians and in prac­
tice the ER physicians made decisions as a group, 
by the terms of the contract with Evergreen. Dr. 
Pilcher could have overridden their collective de­
cisions. The court is not persuaded that the prac­
tice overrides the clear and unambiguous terms of 
the contract. 

CP at 640. The trial court filed findings of fact and 
conclusions of law consistent with its letter opinion, 
and entered *435 judgment in the Department's fa-
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vor, from which Dr. Pilcher now appeals. 

ANALYSIS 

1. STANDARD OF REVIEW 

[l ][2] "[C]hallenged fmdings will be binding on ap­
peal if they are supported by substantial**951 evid­
ence in the record." In the Matter of the Contested 
Election of Schoessler, 140 Wash.2d 368, 385, 998 
P.2d 818 (2000) (citation omitted). "Substantial 
evidence exists where there is a sufficient quantity 
of evidence in the record to persuade a fair-minded, 
rational person of the truth of the fmding." 
Schoessler, 140 Wash.2d at 385, 998 P.2d 818 
(citation omitted). 

[3][4] On appeal, we view the evidence in the light 
most favorable to the prevailing party. Bennett v. 
Dep't of Labor & Indus., 95 Wash.2d 531, 534, 627 
P.2d lO4 (1981). Under the substantial evidence 
standard, we "will not substitute our judgment for 
that of the fact finder. Instead, [this Court] ac­
cept[s] the fact finder's views regarding the credib­
ility of witnesses and the weight accorded to reas­
onable but competing inferences." Isla Verde Int'l 
Holdings, Inc. v. City of Camas, 99 Wash.App. 127, 
133-34, 990 P.2d 429 (1999), review granted, 141 
Wash.2d 1011, lO P.3d 1071 (2000) (citation omit­
ted). 

II. BUSINESS & OCCUPATION TAX LIABIL­
ITY 

Dr. Pilcher argues that any doubt as to the imposi­
tion of a tax must be resolved in his favor and that 
the trial court's decision in favor of the Department 
is not sustainable in light of controlling case law. 

A. B & 0 TAX IMPOSITION 

[5][6][7] The B & 0 tax applies to virtually all 
business activities conducted in this state. Simpson 
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Inv. Co. v. Dep't of Revenue, 141 Wash.2d 139, 
149, 3 P.3d 741 (2000). RCW 82.04.220 provides, 
in pertinent part: 

*436 Business and occupation tax imposed. 

There is levied and shall be collected from every 
person a tax for the act or privilege of engaging 
in business activities. Such tax shall be measured 
by the application of rates against ... gross in­
come of the business . ... 

(Emphasis added.) RCW 82.04.080 defines "gross 
income of the business" as: 
[T]he value proceeding or accruing by reason oj 

the transaction of the business engaged in and in­
cludes gross proceeds of sales, compensation for 
the rendition of services, gains realized from 
trading in stocks, bonds, or other evidences of in­
debtedness, interest, discount, rents, royalties, 
fees, commissions, dividends, and other emolu­
ments however designated, all without any de­
duction on account of the cost of tangible prop­
erty sold, the cost of materials used, labor costs, 
interest, discount, delivery costs, taxes, or any 
other expense whatsoever paid or accrued and 
without 'any deduction on account of losses. 

(Emphasis added.) Under this broad defmition, a 
service provider may not deduct any of its own 
costs of doing business, including its labor costs, 
from its gross income. Rho Co., Inc. v. Dep'( oj 
Revenue, 113 Wash.2d 561, 566-67, 782 P.2d 986 
(1989). 

Under the EvergreenlPilcher contract, Dr. Pilcher 
was in the business of providing services to Ever­
green: his management services and the services of 
the physicians he hired as his independent contract­
ors to help staff the emergency room. He was not 
entitled to deduct his labor costs or any other ex­
penses related to his business before paying the B 
& 0 tax on the gross income he received from the 
Hospital as compensation for his services. That the 
amount of his compensation was dependent on the 
hours of emergency room services that his physi-
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cians provided does not entitle him to deduct the 
amounts he paid them for performing those ser­
vices. 

Dr. Pilcher argues broadly that fees earned by other 
physicians for treatment they provided to patients 
"obviously did not constitute compensation paid to 
[him] for services he rendered to patients and there­
fore did not *437 belong to [him] and were neither 
"received" nor "accrued" (RCW 82.04.090) by 
him," citing Walthew, Warner, Keefe, Arron, Cos­
tello & Thompson v. Dep't of Revenue, 103 
Wash.2d 183, 691 P.2d 559 (1984). In Walthew, the 
court found that a law flfDl was not liable for B & 
o tax on the flfDl'S advances to third party service 
providers for services that the flfDl itself did not 
provide, such as court reporters and expert wit­
nesses, when acting solely as an agent for the client 
and a conduit for such payments, which fell **952 
within the exemption of WAC 458-20-111 (Rule 
111). 

But such is not the case here. First, unlike in 
Walthew, Dr. Pilcher was not acting solely as an 
agent for the physicians he hired to staff the Hospit­
al's emergency room; on the contrary, the contracts 
specifically stated that he was not their agent 
Second, Dr. Pilcher was not acting solely as a pass­
through for payments from the Hospital to the 
physicians; rather, under their contracts, Dr. Pilcher 
could pay the physicians any amount they agreed 
upon, independent of what the Hospital paid him. 
Thus, unlike in Walthew, Dr. Pilcher was not en­
titled to a Rule 111 exemption. 

B. RULE 111 B & 0 TAX EXEMPTION 

[8] Although a taxpayer may not deduct business 
costs from its gross income for B & 0 tax purposes, . 
at times in the regular course of business, a taxpay­
er may receive money to pay costs that are its cli­
ent's obligation. The Department has promulgated 
WAC 458-20-111 (Rule 111) to distinguish 
between (1) those instances when a taxpayer re­
ceives payment for services provided or work per-
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formed, and (2) those instances when a taxpayer re­
ceives money to use for a "pass through" payment 
to satisfy its client's obligation. Rule 111 provides 
in pertinent part: 

Advances and reimbursements. 

The word "advance" as used herein, means 
money or credits received by a taxpayer from a 
customer or client with which the taxpayer is to 
pay costs or fees for the customer or client. *438 
The word "reimbursement" as used herein, means 
money or credits received from a customer or cli­
ent to repay the taxpayer for money or credits ex­
pended by the taxpayer in payment of costs or 
fees for the client. 

The words "advance" and "reimbursement" ap­
ply only when the customer or client alone is li­
able for the payment of the fees or costs and 
when the taxpayer making the payment has no 
personal liability therefor, either primarily or 
secondarily, other than as agent for the customer 
or client. 

There may be excluded from the measure of tax 
amounts representing money or· credit received 
by a taxpayer as reimbursement of an advance in 
accordance with the regular and usual custom of 
his business or profession. 

The foregoing is limited to cases wherein the tax­
payer, as an incident to the business, undertakes, 
on behalf of the customer, guest or client, the 
payment of money, either upon an obligation ow­
ing by the customer, guest or client to a third per­
son, or in procuring a service for the customer, 
guest or client which the taxpayer does not or 
cannot render and for which no liability attaches 
to the taxpayer. It does not apply to cases where 
the customer, guest or client makes advances to 
the taxpayer upon services to be rendered by the 
taxpayer or upon goods to be purchased by the 
taxpayer in carrying on the business in which the 
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taxpayer engages. 

WAC 458-20-111 (emphasis added). 

Our Supreme Court has adopted a three-part test to 
determine whether a payment received by a taxpay­
er qualifies as a "pass through" payment under Rule 
111: (1) "[T]he repayments received by the taxpay­
er must be reimbursements or advances made as 
part of the regular and usual custom of the taxpay­
er's business or profession"; (2) "the payments 
made by the taxpayer to associate firms are for ser­
vices that the taxpayer does not or cannot render"; 
and (3) "the taxpayer is not liable for paying the as­
sociate firms except as the agent of the client." 
Christensen, O'Connor, Garrison & Havelka v. 
Dep't of Revenue, 97 Wash.2d 764, 769, 649 P.2d 
839 (1982). 

*439 Dr. Pilcher relies on Christensen, and sub­
sequent cases,FNII to argue that Rule 111 **953 
supports a deduction or exemption for the payments 
he made to the physicians he retained for the emer­
gency room. FNI2 But the facts do not support a 
Rule 111 exemption for Dr. Pilcher, nor do they 
support that Dr. Pilcher, the Hospital, and sub­
contracting physicians contradicted the stated terms 
of their respective contracts in actual practice. 

FNII. Walthew, 103 Wash.2d at 183, 691 
P.2d 559 (law firm not taxable on reim­
bursements for some litigation expenses 
that flJ1ll paid and client ultimately re­
mained liable for); Rho, 113 Wash.2d at 
561, 782 P.2d 9&6, (wages paid temporary 
workers excludable only if obligation to 
pay resulted solely from capacity as an 
agent for the clients); Med. Consultants 
N. w., Inc. v. State, 89 Wash.App. 39, 947 
P.2d 784 (1997), review denied, 136 
Wash.2d 1002, 966 P.2d 901 (1998) 
(services that cannot be performed by the 
taxpayer, but rather taxpayer contracted for 
on behalf of client who remains liable for 
payment, not taxable to the taxpayer). 
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FN12. He also cites case law for the pro­
position that "substance rather than form 
should be used to assess tax classifica­
tions." Brief of Appellant at 32-33; see 
First Am . . Title Ins. Co., v. Dep't of Reven­
ue, 144 Wash.2d 300, 27 P.3d 604 (2001); 
Time Oil Co. v. State, 79 Wash.2d 143, 
146,483 P.2d 628 (1971). 

1. Advances or Reimbursements for Clients 

Under the first part of the Christensen test, Dr. 
Pilcher had to prove that the Hospital's payments to 
him were "advances or reimbursements." But the 
record supports the trial court's finding that these 
payments were neither advances nor reimbursement 
for the monies he owed his retained physicians. 
Rather, the record shows that the Hospital made 
these payments exclusively to Dr. Pilcher for 
providing medical coverage and management for 
the Hospital's emergency department. 

It is undisputed that the Hospital purposefully 
chose to contmct for emergency services solely 
with Dr. Pilcher. The Hospital's only legal obliga­
tion was to Dr. Pilcher. The Hospital had no separ­
ate contract with the physicians Dr. Pilcher re­
tained. Dr. Pilcher had no authority to enter into 
contracts on the Hospital's behalf. Dr. Pilcher was 
solely liable for paying the physicians. In effect, the 
Hospital was purchasing physician services and 
management from Dr. Pilcher. 

*440 The record further reflects that Dr. Pilcher did 
not pay his retained physicians until after they per­
formed their services, after he submitted the 
charges to the Hospital, and after he received his 
monthly payment from the Hospital. Thus, such 
payments from the Hospital to Dr. Pilcher were 
neither advancements to him nor reimbursements 
for money he had paid his emergency room physi­
cians. 

The trial court did not err in concluding that Dr. 
Pilcher failed the first prong t?f the test. Rather, the 
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evidence supports its conclusion that "the payments 
Pilcher received from Evergreen were for the pro­
fessional services he rendered to the Hospital under 
the EvergreenlPilcher contract," and they were 
neither advances nor reimbursements. CP at 669 
(Conclusions 9-10). 

2. Payments for Services the Taxpayer Did Not or 
Could Not Render 

The trial court concluded, 

Regarding the second prong of the Christensen 
test, Pilcher rendered the professional services re­
quired by the EvergreenlPilcher contract either 
personally or through his physician subcontract­
ors. Pilcher thus did not receive payments from 
Evergreen for services which he did not or could 
not render. 

CP at 669. The Hospital agreed to pay Dr. Pilcher 
for "professional medical coverage" and for serving 
as the emergency department's medical director. 
The Hospital's intent in entering into the contract 
with Dr. Pilcher was to have " one individual to 
hold accountable for the services provided in the 
Emergency Department" CP at 662, Finding 4 
(emphasis added). Although the HospitallPilcher 
contract contemplated that Dr. Pilcher would 
provide some emergency medical coverage through 
hired associate physicians, those associates clearly 
worked for Dr. Pilcher; only he entered into con­
tracts with them. 

In contrast, the Hospital specified in the aospitaV 
Pilcher contract that it would" not negotiate with 
any of the other emergency room physicians, for 
the use of their services *441 during the term of 
this contract." CP at 215 (emphasis added). If the 
Hospital was displeased with the quality of care 
provided by any of Dr. Pilcher's retained physi­
cians, he was responsible to correct the problem or 
he would be in breach of his contract with the Hos­
pital. He alone was responsible for firing the of­
fending physician, if required, and finding a re-
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placement. 

The trial court did not err in finding that Dr. Pilcher 
failed the second prong of the **954 test; the ser­
vices for which the Hospital paid him were for ser­
vices that he could and did provide. 

3. Taxpayer Liable Only as Agent of Client 

The third part of the Christensen test specifies that 
Dr. Pilcher must not be liable for the money in is­
sue, "except as the agent of the client." On this 
point, the trial court concluded that Dr. Pilcher was 
solely responsible for paying the physicians he re­
tained, regardless of whether the Hospital paid him 
or whether the patients paid the Hospital. The trial 
court's findings of fact, and the evidence in the re­
cord on which those rmding are based, support this 
conclusion. The HospitallPilcher contract stated, 
"[Dr. Pilcher] shall be exclusively responsible for 
the payment of all wages and salaries .... " CP at 218. 
In practice, the Hospital did not pay Dr. Pilcher for 
only those charges that had already been collected 
by the patients; rather, it paid him the gross amount 
he billed each month, less 18.7 percent, which rep­
resented the Hospital's projected costs for collec­
tion, billing, and general overhead. The trial court 
did not err in concluding that Dr. Pilcher failed the 
third prong of the Christensen test because his liab­
ility was not solely that of an agent. 

Substantial evidence in the record supports the trial 
court's findings, and those fmdings, in turn, support 
the trial court's conclusions of law and judgment in 
this case. On appeal Dr. Pilcher continues to argue 
another meaning of the evidence presented; but in 
so doing, he is asking us to *442 make credibility 
determinations that we cannot properly make be­
cause to do so would supercede the judgment of the 
trier of fact. 

Under the statutes, Dr. Pilcher is liable for B & 0 
tax on the gross income that he received from the 
Hospital, without any deduction for his costs for 
hiring the extra emergency room physicians. He 
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does not qualify for an exemption under Rule III 
because he fails one or more prong of the 
Christensen test. The Department properly denied 
his refund. 

Affinned. 

We concur: SEINFELD and ARMSTRONG, JJ. 
Wash.App. Div. 2,2002. 
Pilcher v. State 
112 Wash.App. 428, 49 P.3d 947 

END OF DOCUMENT 
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WAC 458-20-111 
Advances and reimbursements. 

The word "advance" as used herein, means money or credits received by a taxpayer from a customer or client with which the 
taxpayer is to pay costs or fees for the customer or client. 

The word "reimbursement" as used herein, means money or credits received from a customer or client to repay the 
taxpayer for money or credits expended by the taxpayer in payment of costs or fees for the client. 

The words "advance" and "reimbursement" apply only when the customer or client alone is liable for the payment of the 
fees or costs and when the taxpayer making the payment has no personal liability therefor, either primarily or secondarily, 
other than as agent for the customer or client. 

There may be excluded from the measure of tax amounts representing money or credit received by a taxpayer as 
reimbursement of an advance in accordance with the regular and usual custom of his business or profession. 

The foregoing is limited to cases wherein the taxpayer, as an incident to the buslness, undertakes, on behalf of the 
customer, guest or client, the payment of money, either upon an obligation owing by the customer, guest or client to a third 
person, or in procuring a service for the customer, guest or client which the taxpayer does not or cannot render and for whiCh 
no liability attaches to the taxpayer. It does not apply to cases where the customer, guest or client makes advances to the 
taxpayer upon services to be rendered by the taxpayer or upon goods to be purchased by the taxpayer in carrying on the 
business in which the taxpayer engages. 

For example, where a taxpayer engaging in the business of selling automobiles at retail collects from a customer, in 
addition to the purchase price, an amount sufficient to pay the fees for automobile license, tax and registration of title, the 
amount so collected is not properly a part of the gross sales of the taxpayer but is merely an advance and should be excluded 
from gross proceeds of sales. Likewise, where an attorney pays filing fees or court costs in any litigation, such fees and costs 
are paid as agent for the client and should be excluded from the gross income of the attorney. 

On the other hand, no charge which represents an advance payment on the purchase price of an article or a cost of doing 
or obtaining business, even though such charge is made as a separate item, will be construed as an advance or 
reimbursement. Money so received constitutes a part of gross sales or gross Income of the business, as the case may be. For 
example, no exclusion is allowed with respect to amounts received by (1) a doctor for furnishing medicine or drugs as a part of 
his treatment; (2) a dentist for furnishing gold, silver or other property in conjunction with his services; (3) a garage for 
furnishing parts in connection with repairs; (4) a manufacturer or contractor for materials purchased in his own name or in the 
name of his customer if the manufacturer or contractor is obligated to the vendor for the payment of the purchase price, 
regardless of whether the customer may also be so obligated; (5) any person engaging in a service business or in the 
business of installing or repairing tangible personal property for charges made separately for transportation or traveling 
expense. 

Revised May 1,1947. 

[Order ET 70-3, § 458-20-111 (Rule 111), filed 5/29170, effective 7/1170.] 
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RCW 82.04.080 
"Gross income ofthe business." 

"Gross income of the business" means the value proceeding or accruing by reason of the transaction of the business engaged 
in and includes gross proceeds of sales, compensation for the rendition of services, gains realized from trading in stocks, 
bonds, or other evidences of indebtedness, interest, discount, rents, royalties, fees, commissions, dividends, and other 
emoluments however designated, all without any deduction on account of the cost of tangible property sold, the cost of 
materials used, labor costs, interest, discount, delivery costs, taxes, or any other expense whatsoever paid or accrued and 
without any deduction on account of losses. 

[1961 c 15 § 82.04.080. Prior: 1955 c 389 § 9; prior: 1949 c 228 § 2, part; 1945 c 249 § 1, part; 1943 c 156 § 2. part; 1941 c 178 § 2, part; 1939 c 225 § 
2. part; 1937 c 227 § 2. part; 1935 c 180 § 5. part; Rem. Supp. 1949 § 8370·5. part.) 
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