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On March 10, 2010, Russell Selk, the Attorney

representing Anthony D. Jones, the Appellant in this
appeal, filed an Opening Brief of Appellant in this
Court. The State has not filed a response. Mr. Jones
now files this Statement of Additional Grounds (SAG)
pursuant to RAP 10,10,

I. - STATEMENT OF GROUNDS PRESENTED

BY APPELLATE COUNSEL

In the Opening Brief of Appellant, Appellate Counsel
raised and argued that reversal is required because
the prosecutor committed multiple acts of misconduct

and counsel was ineffective.

Under Duncan v. Henry, 513 U.S. 364, 115 S.Ct. 887,

130 L.Ed.2d 865 (1995), the United States Supreme Court
have said that "[i]f state courts are to be given the
opportunity to correct alleged violations of prisoner's
federal rights they must surely be alerted to the facts
that the prisoners are asserting claims under the United
States Constitution. If a habeas petitioner wishes
to claim that an evidentiary ruling at a state court
trial denied him the due proéess of law guaranteed by
the Fourteenth Amendment he must say so, not only in
federal court, but in state court.”" Id., at 365-66.
For purposes of federal habeas corpus review, Mr.
Jones wishes to alert this Court to the facts that the
issues raised and argued by Appellate Counsel in her

Opening Brief, incorporated herein by reference as though



fully set forth, also violates his federal constitutional
rights:

1. Mr., Jones was denied his right to due process
of law and his right to a fair trial by the
prosecutor's multiple acts of misconduct, which
were constitutionally offensive, flagrant, and
prejudicial, in violation of the Fifth, Sixth,
and Fourteenth Amendments to the United States
Constitution, and article I, sections 3, 7, and
22,

See Opening Brief of Appellant,

2. Mr. Jones received the ineffective assistance
of trial counsel in violation of the Sixth
Amendment to the United States Constitution

and article I, section 22.

See Opening Brief of Appellant,

II. STATEMENT OF ADDITIONAL GROUNDS
PRESENTED BY APPELLANT

1. Officer Smith's conduct in establishing probable
cause to arrest Mr. Jones and the search of Mr. Jones'
vehicle were in viclation of the Fourth, Fifth, Sixth,
and Fourteenth Amendments to the United States
Constitution, and Washington Constitution Article I,
Sections 3, 7, 9, and 22,

2. The denial of Mr. Jones' request for a
continuance of his trial to retain the assistance of
private, effective counsel, amounted to a denial of
his right to the effective assistance of counsel under
the Sixth and Fourteenth Amendments to the United States
Constitution and Const. art. 1, sec. 22.

3. Mr. Jones was denied his right to compulsory
process in violation of the Sixth Amendment to the United
States Constitution, and Const, art, I, sec, 22,

4., The State was relieved of it's burden to prove
beyond a reasonable doubt every element of the crimes
with which Mr. Jones was charged, in violation of the
Due Process Clause of the Fourteenth Amendment to the
United States Constitution and Const. art., I, sec. 3.

5. Mr. Jones' counsel was ineffective in the
litigation of his Fourth Amendment claim, under the
Sixth Amendment to the United States Constitution and
Const. art. I, sec. 22(amend 10).
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6., Mr. Jones was denied his right to due process
and his right to a fair trial by the State's amendment
of the Information on the day of trial to add a school
zone enhancement, in violation of the Fourteenth
Amendment to the United States Constitution and Const.
art., I, secs. 3 and 22.

ITI. STATEMENT OF RELEVANT FACTS

a. Procedural Facts. On January 25, 2008, the

Pierce County Prosecuting Attorney filed an Information
in the Pierce County Superior Court, under Cause No.
08—1-0044559. which charged Mr. Jones with Unlawful
Possession of a Controlled Substance with Intent te
Deliver (Count 1), Unlawful Possession of a Controlled
Substance (Count II), and Unlawful Possession of a
Controlled Substance (Count III), for crimes he allegedly
committed on November 21, 2007. See Appendicies A and

hel
e

On February 8, 2008, the Pierce County Prosecuting
Attorney filed a motion and Affidavit for bench warrant
for the arrest of Mr. Jones, which was issued on February

20, 2008. Several months later, on June 19, 2008, Mr.

1

Appendicies A through L are attached and are true copies
of relevant Clerk's Papers from the Pierce County
Superior Court in State v. Jones, Cause No., 08-1-00445-
9, Mr, Jones files the attached Supplemental Designation
0f Clerk's Papers to include these records on appeal,

#The Verbatim Report of Proceedings contains two Volumes
which has been transmitted to this Court. '



Jones was arrested. The case dragged on for several
more months and on April 22, 2009, Defense Counsel,
Curtis Huff, filed a Knapstad motion to dismiss. See
Appendix C., Then on April 30, 2008, Mr. Huff filed
a motion to suppress the evidence as the result of an
unlawful search and seizure, and fruit of the poisonous
tree, inter alia. See Appendix D, On June 12, 2009,
the State filed a response, responding to both the motion
to dismiss and the suppression motion. See Appendix
E.

After several long delays, the case finally proceeded
to trial, and on July 7, 2009, a jury was empanelled.
On July 8, 2009, the State filed an Amended Information
to add a school zone enhancement to Count I. See
Appendixz K. That same day, July 8, 2009, the trial
court issued instructions to the jury, see Appendix
F, which omitted material facts the State was required
to prove from what it charged in the Informationin.
The State was required to prove that Mr. Jones "did
unlawfully, feloniously, and knowingly" possess the
drugs.

That same day, July 8, the jury returned verdicts
of guilty on all counts, including the special verdict.
See Appendicies G, H, I, and J. Then on July 17, 2009,
the trial court entered Findings of.Facts and Conclusions
of Law on Mr. Jones' motion to dismiss and motion to

suppress., See Appendix L. Mr. Jones filed an appeal
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to this Court, appellate counsel filed and opening brief,
and Mr. Jones files this statement of additional grounds.

b. Substantive Facts. On November 21, 2007, Tacoma

Police Officers Smith and Betts were assigned to the
"gang unit" looking for gang activity when they ensued
an encounter with Mr, Jones., IRP 105-0e,. Acéording
to Officer Smith, at about 3:30 pm, they were traveling
eastbound on East 40th Street towards Portland Avenue
and observed Mr. Jones going westbound on East 40th
Street, approaching McKinley Avenue. IRP 107.

From "about 50 feet away" Officer Smith observed
a brand new, 2007 Dodge Charger, with a young black
male inside, and "noticed that he was not wearing a
safety seatbelt." IRP 108, With a preconceived
conception that this young black male may be involved
in gang activity, Officer Smith "continued to the next
intersection and made a U-Turn to catch up to" Mr. Jones,
the young black male, “as he was going through the
intersecition of 40th and McKinley to turn into 7-Eleven,"
IRP 109.

Officer Smith initiated a traffic stop and claimed
that Mr. Jones "opened his car door™ as "he walked up
to" him., IRP 110. Officer Smith said "hi" and told
Mr. Jones that "he stopped him because he weren't wearing
his seatbelt," then asked Mr. Jones "for his driver's
license, registration, and proof of insurance." IRP

111, Mr. Jones stated that he "did not know it was



the law to wear a seatbelt." IRP 111,

According to Officer Smith, "while looking around
the vehicle, he observed the driver's side door
compartment had a large pill bottle," and in plain view,
was able to see a "512 number imprinted on a pill."

IRP 112, However, Officer Smith was never asked at

trial whether he had 20/20 vision in order to have seen

a "512 on a pill" that was "about even with [his] ankle.,"
IRP 112,

Officer Smith testified that, based on his "training
and experience, the pill with the imprint 512 is specific
for schedule II controlled substance which is oxycodone,
5 miligrams." IRP 113,

Officer Smith testified and told the jury that "it's
- not a crime if you have a prescription for a drug" but
"if you are carrying someone else's prescription drug,
then it would be a crime," IRP 113, However, Officer
Smith never made this statement to Mr. Jones prior to
quesiioning him about the pills, IRF 113-114, Instead,
Officer Smith used entrapment to elicit an incriminating
confession from Mr. Jones to gain probable cause to
arrest him,

A, I asked Mr. Jones about the pill bottle.

Q. And what did you ask him about?

. I asked him whose pills they were,

. Okay. And how did the defendant respond to that
question?

He stated they were his wife's pills.

And did you follow that up with any other
questions?

. Yeah, 1 asked his if there was alabel on the
pill bottle.

> O x P it g



Okay. And what was his response to that?

No, there wasn't.

Did you ask him at any point during this
conversation what the pills were?

Yes. He stated they were percocet.

And in your training and experience, Percocet
is a generic name for oxycodone?

Correct.

At that ~-- at that point, now that the
defendant's indicated that he has these pills
and they're a controlled substance and they're
not his and he doesn't have a prescription--
Q. What did you do at that point?

A. Well, based on him not having the pills in a
proper container, no label on the container,
his admission that it was percocet, and that
it was not his prescription, I advised him he
was under arrest for unlawful possession of a
controlled substance, had him step out of the
the vehicle and 1 placed him in handcufis.

DO O LO>0

IRP 114-115.

If Officer Smith knew, from his training and
experience, that the pills were in fact oxycodone, a
schedule II controlled substance as he claimed, then
e should not have beeﬁ questioning !Mr. Jones to elicit
an incriminating response to gain prcbable cause to
arrest him. The State had the burden to prove that
Officer Smith had probable cause tc arrest Mr. Jones,
and failéd to do so.

Did Officer Smith gain probable cause to arrest
when (1) he saw a pill with the number 512 imprinted
on it, and based on his training and experience, knew
it to be cxycodone, a schedulé I1 controlled substance,
or (2) when his questions, which were designed to elicit
an incriminating response from Mr. Jones, compelled
a confession that the pills were "percocets"?

Mr. Jones did not know that it was a crime to have



his wife's prescription drugs in their car, and
reasonable jurists would find that debatable, even
Officer Smith testified that it could be innocent, and
courts have been especially cautious when the evidence
that is alleged to establish probable cause in entirely
consistent with innocent behavior,

Moreover, after extracting a confiession from Mr,
Jones, Officer Smith placed him under arrest and claimed
that he then read him his Mirandas rights. IRP at 116.
Specifically, Officer Smith stated:

"Yes., I advised Mr. Jones: You have the right to
remain silent. Anything you say can be used against
you in a court of law, You have the right at this time
to talk to a lawyer and have him present with you while
you are being questioned. If you cannot afford to hire
a lawyer, one will be appointed to represent you before
any questioning if you wish."

IRP 116.

Officer Smith claimed that he then searched Mr.
Jones and when he reached in his left front pant pocket,
Mr. Jones stated that "this is not good; that I am
fuéked. I got some stuff that I should nct be having,"
IRP 119~-120, Officer Smith claimed that he then opened
Mr. Jones' pocket, looked inside, and observed a clear
plastic baggie with 19 individually packaged blue bLaggies
inside. IRP 120. Reascnable jurists would disagree
with Officer Smith's statement and no rational trier
of fact would find beyond a reasonable doubt, that by

simply opening someone's pant pocket, even with 20/20

vision, "observe a clear plastic baggie with 19



individually packaged blue baggies inside." IRP 120.

According to Officer Smith, he placed Mr. Jones
in the back of his patrol car and then conducted =
search of Mr. Jones' car, Oifificer Smith found a second
pill bottle with a 1lid to it, opened it up, and found
ten white oval pills with M57/71 which he claimed was
methadone, a Schedule II controlled substance, IRP
126, Officer Smith never field tested any of the drugs
at the scene to determine their true identity. Instead,
Officer Smith called poison contrel and used a drug
bible, IRP 126-127.

Officer Smith claimed that Mr. Jones told him "that
he was selling the pills and the crack and that he had
planned to meet someone at the 7-Eleven and sell the
drugs before [hle contacted him", IRP 131, a claim NMr.
Jones adamently denied.

Officer Smith's partner, Betts, who was also
"assigned to the Tacoma Police gang unit" IRP 16i,
testified, but.never filed a police report. IRP 178,
Police officers routinely use their police reports to
refresh their memories when testifying a2t trial. OQOfficer
Betts must be an extraordinary officer because ordinary
officers would not remember the specifics of an incident
"that's off [their] recollecticn™ IRP 178, almost three
years later.

Officer Betts' testimony at trial was based entirely

on Officer Smith's report, rather than his own



independent recollection of the events. It is clear
that his testimony was used to bolster Officer Smith's
testimony at trial. Officer Betts' opinion testimony
was unfairly prejudicial to Mr. Jones because when a
law enforcement officer gives opinion testimony, the
jury is especially likely to be influenced by that
testimony which carries an aura of special reliability
and trustworthiness.

At trial, the State called "Maude Kelleher, the
lead router for Tacoma School District™ 2RP 194, to
testify regerding the schoocl-zone enhancement that it
filed against Mr, Jones or the day c¢f trial,

The prosecutor handed Ms. Kelleher State's Exhibit
3, which she created for this case, 2RP 195, According
to Ms. Kelleher, the one thousand-foot ra&ius is
determined by computer and when she type in the school
zones or bus stops the computer brings up which bus
stops are within that radius. 2RP 196. Ms. Kelleher
testified that, although "[t]he map, the 1000-fcot
radius, the stcps, the boundaries, [are] all computer
generated," she "personally” typed in her own
information, and in doing so, "mistyped" the correct
information. 2RP 128,

Ms. Xelleher's map that she "personally" prepared
with her "mistypgd" informaticn wa2s unfairly prejudicial
to Mr. Jones because it lacks sufficient indicia of

reliability.
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And the thousand-feet parameter you put in, do
you type that in or is there an option for a
thousand feet? How does that work?

I type it in. It defaults to 800 feet.

Defaults?

So I type in the 1,000,

So 800 feet would be a smaller circle?

Correct.

So as you ere testifying todey, that East

Spokane and 40th triangle, that is actual --

the actual bus stop?

A. Yes, it is.

Q. And these words should be ignored because it
has an error up in the corner that you typed
in,

A. That's ~=- yeah.

ol Dol Yol g

2RP 199,

The defense called Kelley Jones, Mr. Jones' wife,
as a witness. She testified that Mr. Jones used drugs
to support his addictien, and until recently, they were
without insurance to help him with his problem. 2RP
204-07. Ms., Jones testified that her recent job provided
"a good insurance progran" and Mr. Jones took advantage
of that and checked into Crossroads Rehabilitation
Center, an outpatient drug treatment program, which
Mr. Jones attended for over a year. 2RP 207.

Mr. Jones then testified on his behalf and admitted
that he had a "very severe" drug problem which started
when he was "about 15 years old."™ 2RP 223-224. As
to the incident, Mr. Jones had "a difference of opinion
to alot of what the police testified to in trisl.,"

2 RP 229,

Mr. Jones testified that he was driving up 40th

to the intersection of 40th and McKinley where the

officers' were sitting at the red light. Mr. Jones



pulled up to the red light beside the officers as they
seen each other. 2RP 231. Because it's a two lane
road, as the ligzht turned zreen, the officers turned
right and he kept gning straight to turn into 7-Eleven.
The officers turned rigzht, then turned into 7-Eleven,
There are two entrances into 7-Eleven, one from the
south side and one from the east side, 2RP 232,

Mr. Jones te2stified that he was out of his vehicle
when Officer pulled up behind him and hs2 returned to
his car to get his driver's license, registration, and
proof of insurance. Mr. Jones asked 0fficer Smith why
was he getting pulled over and he responded because
Mr. Jones was not wearing a seatbelt.

Mr. Jones testified that Officer Smith did not read
him his Miranda rights until he was placed in the back
of his patrol car. Mr. Jones contends that Officer
Smith primarily pulled him over because he was profiled
as a young black male, driving a brand new 2007 Dodge
Charger, and believed to be a gang member,. Officer
Smith used a pretextual stop to investigate Mr. Jones
for gang activity and warrants,

Mr. Jones never told Officer Smith that he was at 7~
Eleven to meet somebody to sell the drugs and Officer
Smith never produced any witness that corroborated his
testimony,

The cumulative effect of all these errors, coupled

with the fact that Mr. Joanes' trial counsal did not

-{1-



call a key defense witness from the 7-Eleven store who
witnessed the incident, 2nd presecutcrisl miscondvct,
denied hiw a2 fazir trial ard & jury verdict worthy of
confidence,

In additien, the triel covrt erred in entering
Findings cf Fecte ernd Conclusions of Law nine days after
the Jury's verdict. 2RP 323, Counsel's motions to
dismiss and to suppress under CrR 3.5/3.6 were filed
menths before trial had begvn and the triel court was
required to decide these motiones ip pretrial., Mr, Jone§

is entitled tc the relief requested herein,

IV. ARGUMENT

Mr. Jones was denied his fundemental constitutional
rights in violation of both the state and federal
constitutions.. When fundamental constitutional rights
are in issuve, the reviewing courts are compelled to
meke their own independent examination of the testimony,
the firdings, and the record fer the purpeose of
determining whether there has beep & denial of due

process of leaw. See McNear Jr., v. Rhay, 65 Wn.2d 530,

535-36, 368 P.2d 732 (1965)(citirg Haynes v. Washington,

373 U.S. 563, 10 L,Ed.2d 512, 83 S.Ct. 1336 (1963);

Ker v, Celifernjia, 374 U.S8., 23, 10 L.E4d.2d 726, 83 S.Ct.

1623 (1963); State v. Rutherford, 63 Wn.2d 949, 2389

P.2d 895 (1964)).
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1. OFFICER SMITH'S CONDUCT IN ESTABLISHING PROBABLE
CAUSE TO ARREST MR, JONES AND THE SUBSEQUENT SEARCH
OF MR. JONES' VEHICLE WERE IN VIQLATIOY OF THE FOURTH,
FIFTH, SIXTH, AND FOURTEENTH AMENDMENTS TO THE UNITED
STATES CONSTITUTION, AND CONST, ART. I, SECTIONS 3,
7, 9, and 22,

The Fourth Anmendment of the Unitad States
Constitution gnvernsg all searches and seizures coanducted
by government agents. The Fourth Amendment provides:

"The right of the people to be secure in the persons,
houses, papers, and effects, against unreascnable
searches and seizures, shall aot be violated, and no
Warrants shall issue, but upon probable cause, supported
by O0ath or affirmaticon, and particularly describing
the place to be searched, and the persons or things
to be seized."

U.S. Const, amend. IV, The Ffourth Amandment proscribing
unreasonable searchess and seizures is obligatory upon

the states through the Fourteenth Amendment to the United

States CToustitution., McNear Jr. v, Rhay, 65 Wn.,2d at

536 (citing Mapp v, Ohio, 367 U.S., 643, 654-55, 6 L,Ed.2d

1081, 81 S5.Ct, 1684 (1961)).

The Fifth Amendment of the United States Constitution
protects a person against being incriminated by his
own compelled testiwmonial communications, The Fifth
Ameadment provides:

"No person ... shall be compelled in any criminal
case to he a witnegs =zgainst himself ,,.., "
U.S., Conet. amend V. And, the proscription againast
self-incrimination contained in the Fifth Amendment
has, through thz Fourteenth Amendm=nt, likawise become

obligatnry unon the states, Mclear Jr, V. Rhay, 65

..‘L‘-



Wn,2d at 536 (citing Malloy v, Hogan, 378 U.S. 1, 12

L.Ed.2d 653, 84 S.Ct. 1489 [1064)),

The firth Amendment ¢f the United States Counstitution
provides:

"In 211 cririnal prosecuticns, the accused shall
enjoy the right ... be have the Assistance of Counsel
for his defense."
U.S. Const, amend VI, The Sixth Amendment is cobhligatory

upon the states through the Fourteenth Amerdment. Cidecn

v. Wainwright, 272 U.S. 325, 342, L.Ed.2d ,

S.Ct. ___ (1963},

The federsl court use a rule to exclude illegally
obtained evidence. Under the exclusiocnary rule, evidence
obtained in violation of the Fourth, Fifth, or Sixth
Amendments may not be introduced at trial for the purpose
of proving the defendant's guilt. When a court
imprcperly admits evidence in violation of the
exclusicnary rule, reversal iz required unless the error
was harmless. The exclusionary rule is not a perscnal
constitutional right, btut rather a judicially created
remedy designed to deter constitutional viclations.,

The exclusionary rule applies'in state court to

evidence obtained through a Fourth Amendment violation,

n

(45

see Mapp v. Qhic, 367 U.S. at 5534-5%5, 2nd also to

evidence obtained through a Fifth Amsndment violation.

See Blackburn v, Alabama, 351 U,S. 139, 205, LEd.24d

B

, S.Ct. {1962), Likewise, statements chat

were deliberately elicited in violatioz of a defendant's

-15-



Sixth Amendment right to counsel must be excluded.
Similarly, Washingtsn State Constitution guarantees
the same result. Article T, Sectina 3 nrovides that"[n]lo
person shall be deprived c¢f life, liberty, or property,
without due process of law." Artisle T, Section 7
provides that "[n]o person shall be disturbed in his
private affairs, ... withonut authority 1a law." Article
I, Section 9 provides that "[n]lo p=2rson sha2ll b2
compelled in any criminal cage to give evidence against
himself," and Article I, Sectien 22 provides that "[i]n
criminal prosecutions the accused shall have the right
to the aszsistance of counsel for his defense, ... to
demand the nature and cause of the azcusation z2ga2inst
him, to have a copy thereof, ... to meet the witnesses
against him face to face, to have sompulsory process
to compel the attendance of witnesses in Pis own behalf,
to have a speedy publis trial."

And our courts have said that when 20

fete

2

"

& ocours, all

L
»

e
%

unconstituticnal Sea;th
subsegquently unceversd mvidence becomes fruit of the
poisonous tree and must be suprressed, See Stats v,
Ladson, 138 Wn.2d 343, 979 P,24 833 (citing State v,
Kenedy, 107 Wn.24 1, 4, 725 P.2d 4435 (1985)).

a. The traffic =ztep performed by Nfficer Smith

was unlawful as it was a3 rretext for unrelated criminal

investigation, OQur Suprems Court has hz2ld that

pretextusl traffic atops violatse the Washington

b~



Constitution. See State v. Ladson, supra. "The essence

of a pretextual traffic stap i3 that the nolice stop

a citizen, not to anfarge the traffic code, hut to

investizates suspisions nnrelated ta dviving.," See State

v, DeSaatizge, 37 WalApp. 446, 451, _ P.2d {(1999),

In evaluaiing whether 2 particoular stop is pretextual,
"the ceourt should consider the totality of the

circumstancez=a, iacluding dboth the subiective intent

of the oifficer as wall ag the oblentive reazonableness
of the officar's behavior." Ladson, 132 Wn,2d at 358-

59.

T
<

5

this case, Officar Smithh {nitiated a traffic
stop s2laly to investigate for gang activity and fish
for evidence of a crime,

b, Mr, Jones wasg unlawfullry seized. Mr. Jones

was seized because his freedom of movement was restrained
by Officer Smith., Once pulled over, Mr. Jone2s was not
free to leavs or frea to terminate the encounter with

Officer Smith., See State v, O'Nail, 142 Wn,2d 564,
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S.Ct, 1870, 64 L,Ed.2d

497 (19892); Florida v. Bogtick, 591 U.3, 429, 435, 111

S.Ct. 2332, 115 L.E4.24 389 (1991)}),

c., Officer Smith zondustead 2 search of Me, Jones!

vehicle without his consent and without a search warrant,

Both the state and f2deral constitutions resquire nolice

to obtain a searzh warrant nr havae zonsent to coaduct



a search, cthervise it ds unlawful, Second or repetitive
searchegs and seizures, even when conducted incident

to a valid arrest, have long and unifcrmly bheen

characterized as unreasonable. McMNear v, Rhay, 65 Wn.2d

]

at 540 (citing cases).

In this case, because Officer Smith did not have

joe]
D
3
ot
ot

neither zonser o search or a search warrant, the

evidence he gatherad must be suppressead,
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d. It Swith lacked probable

cause to believe that the pills, in rlain view, were

contraband, otherwvise he would not have elicited a

Je

confession from Mr. Jones in ordar to pain probable

i
[l

cause to arrest. If howevar, the police lack prohable

]
[N

cause to believe that an object in plain view is
contraband without conducting some further search aof

inating character [is

e
:_-_.3

the obiect, i.e., if "its incr

"

not] immediately apparent",”" the plain view doctrine

cannot justify its seizure. See Minnesota v. Dickerson,

508 U.S. 266, 375, 124 L.Ed.2d 234, 113 S.Ct., 2130

(1993). See also, Arizona v. Hicks, 480 U.S. 321, 325,

107 S.Ct., 11490, 24 L . Ed.2d 347 (1987).

Regardlezs of whether the officer detects the
contraband by sight or by touch, however, the fourth
amendment's requirement that thé officer have probable

cause to believe that +the itzm is contraband before

seizing it ensures agzainst excessively sperutive
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n view dectrine, siace

[

In this case, ander the pl=z
Officzr Smith did »ot possess the requisite immediate
knowledze upon which te could reascnably concluede that
he hzd incriminating evidsnce before him, the evidence
should have been suppressed., If it was immediately
appzrant to Officer Smith that the pills that he saw
in plain view war2e illegal drugs, theu hs would not
have {iaterrczated Mc. Jones without Mirssda waraings
as a dzliterzate tactic to elicit a confession, Aftser
Mr. Jones made 3n unwarned confession that tha pills
were pocacets, Officer Smith arrasted him aad then
read him his Miraada rights. The statements st
have been suppressed because Mr, Jones was not advised
that he zan cheoose whether or not to glve A statement
regardless of what he said prior to the waraing.

2, Mr. Jenes was not adviszed that Mls uacounseled

admissionz conld be used azainst hiuvu in a subseguent

criminal proceeding., Oificer Smith had a duty to advise

Mr. Jones of his Miranda rights under the Fifth Amendment
befnre guestioning hir about the Dpills that he clainmed
Mr. Jones confessed te being "percocets", Mr. Jones
could have then waived his right to rewain silent or

his right to counsel with "a full awsreness of hoth

the nature of the right being abandoned and the
consequences of the decision to abandon it," See Moran

.

v, Purhine, 475 U.3. 412, 421, &9 L.Ed.2d 41G, 106 S.Ct,

1135 (1688),
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Ssavuld aol jieve uveen allowed

Swith ned daformed him of nils counsticational rigat to
hit to remain silent, Sze Miranda

v, hilzona, S84 U.3. 436, 4067, 156 L.Ed.2d %4, 36 S.Ct.

£, dl. voaud did hot xaow that "parcpLets” ware
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self-incrimination, and our courts "interpret the two

provisions equivalently." State v. Earls, 116 Wn.2d

364, 375, 8G5 P.2d 211 (1991).

The Washington Supreme Court has explained the
purpose of these amendments to mean "[t]he right against
selfi-incrimination ... is intended to prohibit the
inquisitorial method of investigation in which the
accused is forced to disclose the ceontents of his mind,

or speak his guilt ... ." State v, Easter, 130 Wn.Zd

228, 236, 922 P,2d 1285 (1996).

Furthermore, the State must obtain incriminating
evidence on its own, The Fifth Amendment right against
self~incrimination "“spare[s] the accused from having
to reveal, directly or indirectly, his knowledge of
the facts relating him to tie offense or from having
tc share his thoughts and beliefs with the Government."

Easter, 130 Wn.2d at 241 (quoting Doe v, United States,

487 U.S. 201, 213, 108 S.Ct. 2341, 101 L.Ed.2d 184
(1988)).

ii, dr, Jones' constitutional rights were violated

by opinion testimony. There are some areas which are

clearly inappropriate for opinion testimony in criminal
trials. Among these opinions, particularly expressions
of personal belief, as to the guilt of the defendant,

State v. Montgomery, 163 Wn,2d 577, 591, 183 P.3d 267

(2008). Lay and expert witnesses may not testify as

to the guilt of the defendant, either directly or by
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inference, State v. Olmedo, 112 Wn.App. 525, 530, 49

P.3d 960 (2002), review denied, 148 Wr.2d 1019, 64 P,3d

650 (2003). Such testimony is unfairly prejudicial
to the defendant because it invades the exclusive

province of the jury. State v. Demerey, 144 Wn.2d at

759; The role of the jury is to be held "inviolate"
under Washington's constitution. Wash, Const. art.

I, sec. 21. When a law enforcement officer gives opinion
testimony, the jury is especially likely to be influenced
by that testimony. Demerey, 144 ¥n,2d at 763. An
officer's testimony carries an "aura of special
reliability and trustworthiness." 1d. (citing United

States v, Espinosa, 827 F.2d 604, 613 (9th Cir. 1987)).

In this case the opinion testimony of Officer Smith
regarding the "pretext" stop, the opinion testimony
of Officer Betts, who did nct file a police report,
and Ms. Kelleher, who "'personally' mistyped" information
material to this case, denied Mr., Jones his

constitutional rights to a fair trial by and impartial

- jury.

2, THE DENIAL OF MR, JONES' REQUEST FOR A
CONTINUANCE OF HIS TRIAL TO RETAIN THE ASSISTANCE OF
PRIVATE, EFfFECTIVE COUNSEL, AMOUNTEL TC A DENIAL OF
HIS RIGHT TO THKE EFFECTIVE ASSISTANCE OF COUNSEL UNDER
THE SIXTH AND FOURTEENTH AMENDMENTS TG THE UNITED STATES
CONSTITUTION AND CONST, ART. I, SEC., 22,

A court is entitled to balance the right to retain
or to substitute counsel of choice against the interest

of judicial integrity and efficiency. See Wheat v.

..25¢



United States, 486 U.S. 153, 159, S.Ct. s

L.Ed.2d __ (1988)(the "essential aim of the [6th]

Amendment is to guarantee an effective advocate.,").

In this case Mr. Jones advised the trial Judge of
a potential conflict of interest with his counsel and
the total breakdown in communication., Mr. Jones had
retained another private attorney who was ready to
"effectively" defend his best interest. The trial Judge
denied his request based upon the Prosecutor's objection,
who failed to show any prejudice. Mr. Jones' best
interest would have been to allow his retained private

counsel. See United States v. Adelzo-Gonzalez, 268

F.3d 772, 777 (9th Cir. 2001)(right to counsel violated
by denial of defendant's motion to substitute counsel
because court's open-ended questions failed to adequately
ascertain extent of breakdown in communication with
client).

3. MR. JONES WAS DENIED HIS RIGHT TO COMPULSORY
PROCESS IN VIOLATION OF THE SIXTH AMENDMENT TO THE UNITED
STATES CONSTITUTION AND CONST. ART. I, SEC. 22.

While the Confrontation Clause of the Sixth Amendment
protects a criminal defendant's right to cross—examine‘
adverse witnesses, the Compulsory Process Clause grants
a defendant the right to offer the testimony of favorable
witnesses and to compel their attendance at trial.

The Sixth Amendment provides that "[i]n all criminal
prosecutions, the accused shall enjoy the right ...

to have compulsory process for obtaining witnesses in
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his favor." U.S. Const. amend. VI. This right was

held applicable to the states through the Fourteenth

Amendment in Washington v. Texas, 388 U.S. 14, 19,
S.Ct. __, __ L.Ed.2d __ (1967).

Mr. Jones requested a material witness, a clerk
from the 7-Eleven Store, who witnessed the entire
incident on November 21, 2007, with Officers Smith and
Betts, and everything that transpired thereafter. Mr.
Jones was denied his constitutional right to have this
material witness for his defense.

4, THE STATE WAS RELIEVED OF IT'S BURDEN TO PROVE
BEYOND A REASONABLE DOUBT EVERY ELEMENT OF THE CRIMES
WITH WHICH MR. JONES WAS CHARGED, IN VIOLATION OF THE
DUE PROCESS CLAUSE OF THE FOURTEENTH AMENDMENT TO THE
UNITED STATES CONSTITUTION AND CONST. ART. I, SEC. 3.

Due process requires that the state prove every

essential element of a charged crime beyond a reasonable

doubt. State v, Byrd, 125 Wn,2d 707, 713, 887 P.2d

396 (1995)(citing In re Winship, 397 U.S. 358, 364,

90 S.Ct. 1068, 25 L,Ed.2d 368 (1970). It is reversible
error to instruct the Jury in a manner that would relieve
the state of this burden, failure to instruct the Jury

as to every element of the crime charged is
constitutional error that can be raised initially on

appeal., State v. Aumick, 126 Wn.2d 422, 429, 894 P.2d

1325 (1995).
Consistent with these fundamentals, Mr. Jones
contends that the State was required to prove that he

"knowingly, feloniously, and unlawfully" possessed the
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drugs with intent to deliver. This information was
charged, but not instructed in the "to-convict" Jury
Instructions. See Appendix L. This error requires
reversal.

5, MR. JONES'S COUNSEL WAS INEFFECTIVE IN THE
LITIGATION OF HIS FOURTH AMENDMENT CLAIM, UNDER THE
SIXTH AMENDMENT TO THE UNITED STATES CONSTITUTION AND
CONST. ART. I, SEC. 22,

In Strickland v. Washington, the Supreme Court

established a two-prong test to evaluate ineffective
assistance claims. 466 U.S. 668, 687, __ S.Ct. _ ,
__L.Ed.2d __(1984). To obtain reversal of a conviction

under the Strickland standard, the defendant must prove

that counsel's performance fell below an objective

standard of reasonableness, id., at 687-88, and that

counsel's deficient performance prejudiced the defendant,
resulting in an unreliable or fundamentally unfair
outcome in the proceeding. See id., at 687.

In this case, had trial counsel investigated the
case, interview witnesses prior to trial, and tested
the State's case to the crucible of truth, there is
a reasonable probability that the trial court would
have granted counsel's motion to dismiss and suppress,
and the outcome of the proceedings would have been
different,

MR. JONES WAS DENIED HIS RIGHT TO DUE PROCESS AND
HIS RIGHT TO A FAIR TRIAL BY THE STATE'S AMENDMENT OF

THE INFORMATION ON THE DAY OF TRIAL TO ADD A SCHOOL
ZONE ENHANCEMENT.
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Due process requires a statute to provide fair
notice, measured by common practice and understanding,
of that conduct which is prohibited, so that persons
of reasonable understanding are not required to guess
at the meaning of the enactment ... and ... contain
ascertainable standards for adjudication so that police,
judges, and juries are not free to decide what is

prohibited and what is not, See State v. Brayman, 110

Wn.2d 183, 196, 751 P.2d 294 (1988).

Mr. Jones have a right to know the nature of the
behavicr which will subject him to the enhancement prior
to the day of trial. It was important to his defense
for an adequate investigation into the location of the
school bus stop routes and it's actual distance. Because
the location of the bus stop route was not reasonable
ascertainable, until well after Ms. Kelleher testified
at trial, Mr. Jones was denied due process and his right

to a fair trial.

V. RELIEF REQUESTED

For the foregoing reasons, Mr. Jones asks this Court
to:

1. Reverse his convictions, vacate his sentence,
and remand to the trial court for a new trial;

and,

2. Reverse the trial court's Order denying his

CrR 3.5/3.6 motions to dismiss and suppress evidence,

27-



and remand to the trial court for suppression of the
evidence;

or,

3. Grant any other relief the Court deems just.

DATED this 22 day of April, 2010.

Lh L

Anthony D) Jgfles, #§375377
Appellant

McNeil Island Corr. Ctr.
P.0. Box 881000 - B125
Steilacoom, WA 98388
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