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A. ASSIGNMENT OF ERROR

I. THE TRIAL COURT ERRED IN DENYING MR.
RIVERA’S MOTION FOR VACATION OF JUDGMENT
AND SENTENCE.

B. ISSUES PERTAINING TO ASSIGNMENT OF ERROR

I. THE TRIAL COURT ERRED IN DENYING MR.
RIVERA’S MOTION FOR VACATION OF JUDGMENT
AND SENTENCE WITHOUT CONSIDERING IT AS A

MOTION UNDER CrR 7.8 (b) (5) BASED UPON
INEFFECTIVE ASSISTANCE OF COUNSEL.

C. STATEMENT OF THE CASE

Mr. Rafael Rivera was convicted of five counts of child
molestation in the first degree. CP 6. He filed a motion to vacate his
judgment and sentence, alleging that he was entitled to relief based on CrR
7.8 (b) (2) (3) (4) and (5), based on newly discovered evidence, fraud, that
the judgment is void, and any other reason justifying relief from the
operation of the judgment. CP 73-74. The motion did not explicitly state
that he was claiming relief based upon ineffective assistance of counsel.
CP 70-135. The trial court denied the motion. CP 42. This timely appeal
followed. CP 43-609.
D. ARGUMENT

I. THE TRIAL COURT ERRED IN DENYING MR.

RIVERA’S MOTION FOR VACATION OF JUDGMENT
AND SENTENCE WITHOUT CONSIDERING IT AS A

MOTION UNDER CrR 7.8 (b) (5) BASED UPON
INEFFECTIVE ASSISTANCE OF COUNSEL.




Mr. Rivera was forced to represent himself in presenting his CrR
7.8 motion to vacate his judgment. His memorandum to the trial court
was inartfully worded and argued, but it was clear from what he wrote that
he was arguing that he was entitled to have his judgment vacated under
CrR 7.8 (b) (5), authorizing relief for “any other reason justifying relief
from operation of the judgment,” the so-called catch-all provision, and that
he was asserting that he received ineffective assistance of counsel of
which he wasn’t aware, or could not have been aware, at the time the
judgment was entered (see State v. Klump , 80 Wash.App. 391, 909 P.2d
317 (1996), which holds that rule authorizing trial court to grant motion
for relief from operation of judgment for any reason justifying relief does
not apply when the circumstances alleged to justify relief existed at time
judgment was entered). Clearly, the evidence Mr. Rivera referred to in his
motion was not newly discovered (defense counsel and the deputy
prosecutor discussed it on the reéord during motions in limine), and the
investigating detective’s choice to ask Mr. Rivera certain questions and
not others, and the State’s choice to ask certain questions during direct
examination and not others, did not constitute fraud as contemplated by

CrR 7.8.



Although the trial court concluded that the Court of Appeals had
previously ruled upon Mr. Rivera’s claim of ineffective assistance of
counsel, a review of the opinion shows that the Court of Appeals did not
actually rule upon that issue, holding that Mr. Rivera must bring this claim
via collateral attack because in bringing the claim, Mr. Rivera referenced
matters that were outside the record. See Unpublished Opinion of the
Court of Appeals, p. 8, found in Appendix “A.” The trial court erred in
holding that this claim had already been ruled upon. The trial court further
erred in not considering Mr. Rivera’s motion as a motion for relief from
judgment under CrR 7.8 (b) (5) based on ineffective counsel, of which Mr.
Rivera was either not aware or could not have been aware. Although
- inartfully drafted, as pro se pleadings tend to be, his true claim was
obvious.

This Court should remand Mr. Rivera’s case to the trial court, and
order the trial court to reconsider his motion under CrR 7.8 (b) (5) based
upon his claim of ineffective assistance of counsel.

E. CONCLUSION

This Court should remand Mr. Rivera’s case to the trial court and
order the trial court to consider the motion pursuant to CrR 7.8 (b) (5) on
the claim of ineffective assistance of counsel.

RESPECTFULLY SUBMITTED this 21* day of December, 2009.



.

ANNE M. CRUSER, WSBA No. 27944
Attorney for Mr. Rivera
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION II
STATE OF WASHINGTON, No 34827-6-11
Respondent,

v

RAFAEL RIVERA, UNPUBLISHED OPINION

Appellant

PENOYAR, ] — Rafael Rivera appeais his convictions on five counts of first degree
child molestation,' challenging the trial court’s decision not to sever the counts and hold separate
tnials Because the tnial court properly exercised 1ts discretion 1n denying the motion, we afﬂrm

FACTS

In the mormng on August 4, 2005, Michael Ma.mnger leﬁ his daughter, MM, age nine at
the time, and his son, Victor, age ten at the time, at hus fonmer-spouse’s home for the day He
picked them up later that day after work Later that evening, MM toid Maminger that she did not
want to go to her motﬁer’s house the next day Maninger told her that he had no choice but to

send her there because he could not afford to hire a babysitter When MM offered to sell her dirt

! Violations of RCW 9A 44 083
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bike to raise the money, Mannger became concemed and took MM 1ndoors to talk, where she
disclosed that Rivera had touched her mappropnately > RP 63

Maninger called the Thurston County Shenff, who turned the matter over to the Lacey
- Police Department, whu;h interviewed MM a few days later MM explained that she was at her
rnother"s home that day with her brother, Victor, her half-brother, River, and her half-sister,
Ruby When Rivera aerd, her mother left the children with him That day Ruby went to the
library, the three children went swimming at the neighbors, and Rivera left én an errand MM
came home before her brothers and was lying én the living room couch whén'Rlyera returned
Rivera sat down next to her, began kissing her between her legs over her skirt, and tned to put
his hand up her skart MM kept pushing her skirt down to keep Rivera’s hands out MM also
disclosed that after Ruvera sat down, he picked up her legs and placed her feet over hus lap,-
touching his gromn area | |

Lacey- Police Detective Jeremy Knight interviewed Rivera on August 8, 2005 When
Detective Kmight disclosed MM’s alleg_atlon about Rivera kissing the outside of her skirt and
trying to get hus hands mnside, Rivera responded *“Okay Well, I didn’t -- I didn’t think that was
no Idon’t think so As to say maybe * 2 Report of Proceedings (Apr 4, 2006) (RP) at 129
When Detective Kmught asked Ruvera 1f he felt he needéd professtonal help, Rivera responded

“Probably, because this 1s -- this 1s very -- you know, this 1 very embarrassing for one thing, and

2 Ryvera had previously been marned to Maninger’s ex-wife’s sister, Angela Rivera Maninger
knew Rivera but was not a fnend of his and did not know that Rivera would be babysitting for
Maninger’s ex-wife that day

2
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it doesn’t add to the -- 1t doesn’t make things any better for me I mean 1t’s been very, very
crappy for me” 2 RP (Apr 4,2006) at 131 Detective Kmght asked Rivera if he could explain
why these events frightened MM and Rivera responded “I do see I do see your pomt of view,
and I see her point of view too” 2 RP (Apr 4, 2006) at 132 Ruvera also acim:tted that he was
under the influence of methamphetamine and marjuana that day and that this could have
impaired his judgment When Detective Kmght asked Rivera whether MM was lying, he
responded “I see her point of view God, I do see her point of view” 2 RP (Apr 4, 2006) at
136 Ruvera told Detective Knight that he was not being maticious but that maybe he did need to
talk to someone about his beha;/lor Finally, he said that he wished he could apologize to MM
and her family

When Angela Rivera learned about MM’s allegations, she spoke with Norma Shelman,
Ruvera’s ex-girlfriend and the mother of ﬁls five-year old son Shelman had two other daughters,
TAT and TMT, ten and eleven years old respectively Angela Rivera knew that Ruivera
frequently watched Shelman’s children so she told She'lma.n to talk to her daughters to see if
anything nappropriate had happened between them and Rivera. Shelman’s daughters did
disclose sexual abuse and Shelinari reported 1t to the Olympia Police Department Both girls
disclosed that Rivera had touched therr vagina on top of and under their clothes Both girls also
disclosed that Rivera touched them when he was alone with them and no other adults were
around A |

Based on these events, the State charged vaerawath five counts of first degree child
molestation two counts for his conduct with MM, two counts for his conduct with TAT, and

one count for s conduct with TMT Ruvera moved to sever the. counts, asking for a separate
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tnal on the counts 1hvolvmg MM The coint dented the motion, ruling that Rivera faled to meet
his burden of proving that severance was necessary The court found that the jury could
compartmentalize the evidence, that the evidence was cross-admissible to show a common
scheme or plan, and that 1t would be unnecessarnly expense to hold separate tnals The court
apphied the considerations set out 1n State v Bythrow, 114 Wn 2d 713, 718, 790 P 2d 154 (1990},
which we dlscuss_below The court also held that in admitting the evidence of a common
scheme or plan, thus evidence’s probatxvc value outweighed any undue prejudice

After the State rested, Rivera renewed his motion to sever, and again the tnal court
demed the motloﬁ Ruvera then testified on hus own behalf He acknowledged being alone with
MM for a bnef time 1n the aﬁernooﬁ and that they were seated on the couch eatmg chips He
denied touching or lqssmg MM and denied that he placed her feet on his gromn As to TAT and
TMT, he acknowledged having babysat them but densed that he ever touched either grl over or

under her underwear or pants After the State questioned him extensively about his statements to

Detective Knight, Rivera indicated that the statement also showed that he consistently demed

having intentionally or maliciously touched M M and denied having sexual intentions
The jury found him guilty on all five counts At a subsequent sentencing heanng, the
trial court imposed concurrent 198 months-to-life sentences under RCW 9 94A 712 Ruivera
appeais
ANALYSIS
1 SEVERANCE
Ruvera raises a single 1ssue on appeal, claiming that the tnal court abused 1ts discretion in

denying his motions to sever the offenses He argues that the jury could not easily have

SCANNEDRD
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compartmentahized the charges, the State’s proof was limited to “he said she said” evidence and
thus was not strong, and while his defenses were clear deruals and the court instructed the jury to
consider each charge separately, there was a strong possibility that the jury cumulated the
evidence He argues that the evidence of his statements to Detective Knight as to counts I and I
strengthened the evidence agamnst hum as to counts II-V, for which he did not make a statement
to the police

He also argues undue prejudice, considering the nature of the charges and the hostility
engendered by charging three victims rather than just one - See State v Hernandez, 58 Wn App
A793, 801, 794 P 2d 1237 (1990) (“Tt 1s apparent that where the prosecution tﬁes a weak case
or cases, together with a relatively strong one, a jury 1s hkély to be influenced n its
determnation of guilt or innocence 1n the Qeak cases'by evidence 1n the strong case )

CrR 4 4(b) governs severance of offenses It provides |

The court, on application of the prosecuting attorney, or on application of the

defendant other than under section (a), shall grant a severance of offenses

whenever before tnal or duning tnal with consent of the defendant, the court

determines that severance will promote a fair determination of the defendant's

guilt or innocence of each offense

A defendant seeking severance bears the burden of demonstrating that a trial on multiple
counts “would be so mamifestly prejudicial as to outweigh the concemn for Judicial economy ”
Bythrow, 114 Wn 2d at 718 The tnal court’s refusal to sever counts 1s reversible only upon a

éhowlng that the tnal cburt’s decision constituted a mamfest abuse of discretion Bythrow, 114

Wn2d at 717

5 .
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A tnal court’s refusal to sever counts may prejudice a defendant because

(1) he may become confounded in presenting separate defenses, (2) ti)e Jury

may use the evidence of one crime[] charged to infer  guilt [on another]

cnime or crimes charged, or (3) the jury may cumulate the evidence of the vanous

cnimes charged and find guilt when, 1f considered separately, 1t would not so find
Bythrow, 114 Wn 2d at 718 Factors that tend to mitigate prejudice that may anse from arefusal
to sever offenses at tnal include “(1) the strength of the State’s evidence on each count, (2) the
clanty of defenses as to each count, (3) court instructions to the jury to consider each count
separately, and (4) the admissibility of evidence of the other charges even if not joined for tral
State v Russell, 125 Wn 2d 24, 63, 882 P 2d 747 (1994) Applymng these factors, we do not find
an abuse of discretion

First, the State’s evidence was equally strong in b'qth the situation where Rivera gave a
statement (MM) and the situation m which he dld_not (TAT and TMT) All three victims gave
testimony consistent with thetr onginal statements All three victims disclosed the sexual abuse
when alone‘wﬁh a parent While a jury could infer some guilty knowledge from his statements,
defense counsel aptly showed that throughout his dlalogug: with Detective Kmight, Rivera never
admitted molesting MM and 1nsisted that if he touched her 1t was not malicious or with sexual
intent In both instances, the relative strength of the evidence was not “sufficiently dissimilar to
ment severance ” Russell, 125 Wn2d at 64

>Sccond, 1n both situations, Rivera’s defense was a straight demal Ruvera af:pca.rs to

" concede that the clanity of his defense was not an 1ssue *“The likelthood that joinder will cause a

Jury to be confused as to the accused’s defenses 1s very small where the defense 1s 1dentical on

S CANNERD
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each charge ” Russell, 125 Wn 2d at 64-65 Because Rivera’s general demal was the same for
all counts, the hkehhood of jury confusion was shght 7

Third, the trial court properly méh’ucted the jury to decide each count separately’
Because we presume that a jury will follow the trial court’s instructions, this istruction to decide
each count separately mitigated any prejudice  State v Lough, 125 Wn 2d 847, 864, 889 P 2d
487 (1995)

As to cross-admissibility, the tnal court ruled that similanities 1n the evidence on the
separate counts were sufficient to estabhsh that Rivera acted with a common scheme All five
molestations fook place i the privacy of the children’s or their relatives’ hofnes In all five
situations, Rwexﬁ was alone with lis victims and 1n a position of authonty In all five situations,
he had a famlial relationship with his vichm In all five situations, he commutted similar acts of
molestation by either touching the girls over or under their -u.ndc:pants The tnal court found
these facts sufficient to show a common scheme or plan State v DeVincentis, 150 Wn 2d 11,
17, 74 Pv3d 119 (2003) (common scheme or plan requires only showing substanﬁa] similanties
not umque or atyplcgl similanties) This cross-admissibility reduced any potentlal for prejudice

from the demal of the motion to sever State v Price, 127 Wn App 193, 204-05,110P 3d 1171

(2005), affirmed on other grounds, 158 Wn 2d 630 (2006)

Finally, we agree with the tnal court that concerns for judicial economy outweigh any

prejudice Rivera may have expenenced Bythrow, 114 Wn 2d at 723 The tnal court did not

" abuse 1ts discretion 1n denying Rivera’s motion to sever the charges
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)1 STATEMENT OF ADDITIONAL GROUNDS

1 Effectlveb Assistance of Couﬁsel

In his pro se Statement of Additional Grounds (SAG), Rivera claims that he was denied
his night focffechve assistance of counsel because (1) counsel would not share discovery with
h1m, (2) counsel failed to ask for a CrR 3 6 hearing, (3) counsel did not allow him to be present
duning the ommibus heaning, (4) he wanted to fire counsel because of an irreconcilable confhict,
and (5) counsel failed to call witnesses that could have impeached his accuser

The récord ‘before this court does not support any of these allegations If a defendant
wishes to bring a claim of méﬂ‘ectlve assistance based on matters that are outside the api)ellate
record, he must do so by means of a bexsonal restramnt petition See State v McFarland, 127
Wn 2d 322, 338 n5, 899 P 2d 1251 (1995) (“[A]. personal restraint petition 1s the appropnate
means of having the reviewing court cof151der matters outside the record ™), RAP 163 et seq

2 Rught to Discovery ‘

Ruvera also claims that he was demed us nght to discovery and to be informed of all the
mformation agmﬂst him He claims @t the court, the prosecution, and dcfe;lse counsel failed to
provide him with all discovery, witnesses, and police reports before tnal began

Again, Rivera presents no evidence or citations to the record to support this claim and as

such we cannot address 1t

3 The court instructed the jury “A separate cnme 1s charged 1n each count You must decide
each count separately Your verdict on one count should not control your verdict on any other
count ” Clerk’s Papers (CP) at 99, Instr 4

S CANNED
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3 Rught to Unantmoﬁs Jury Verdicts

Rivera claims that he was demed his nght to unammous jury verdicts Thus 1s so, he
argues, because “cach was Charged for a Different Day, Different Times, and involved different
questions of valldlty ” SAGat2

The record does not suppoﬂ this claim  First, the tnal court mstructed the jury “A
separate cnime 1s charged in each count You must decide each count separately Your verdict
on oﬁe count should not control your verdict on any other count™ Clerk’s Papers (CP) at 99,
Instr 4 Second, the OOl;ﬂ gave separate td-conwct instructions on each count in which 1t
distinguished that count from the others 4 Finally, each verdict form referred to a different count

The tnal court’s instructions protected Rivera’s nght to a unanimous jury

4 Adequacy of Information

He claims that the information charging him with these offenses was deficient because “1t
Charged him with le‘ferent ‘Cnimes, and Alternative Cnimes that aliégedly happened on

Different Days, Times, and Vahdity of the Charged Crimes ” SAG at2

* As to Count L, n part, 1t required the jury to find that “on or about August 4, 2005, the
defendant had sexual contact with [MM]” CP at 105, Instr 10 As to Count II, in part, 1t
required the jury to find that “on or about August 4, 2005, the defendant had sexual contact with
MFM at a time other than alleged in count I CP at 106, Instr 11 (emphasis added) As to
Count III, 1n part, 1t required the jury to find that “on or about between January 1, 2004 and
August 1, 2005, the defendant had sexual contact with TAT ” CP at 107, Instr 12 As to Count
IV, 1n part, 1t required the jury to find that “on or about between January 1, 2004 and August 1,
2005, the defendant had sexual contact with TAT at a time other than alleged in count Il CP
at 108, Instr 13 (emphasis added) Finally, as to Count V, 1n part, 1t required the jury to find that
“on or about between January 1, 2004 and August 1, 2005, the defendant had sexual contact with
TMT " CP at 109, Instr 14

s CaAapNNED
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This argument 1s mentless The second amended information alleged ﬁve separate
counts, distinguished the behavior constituting each count, named each victim, and speclﬁcd the
offense date The Staté gave Rivera adequate notlcg of the charges against him so that he could
present a defense against them See State v Kjorsvik, 117 Wn 2d 93, 101, 812 P 2d 86 (1991)

(citing 2 W LaFave & J Israel, Criminal Procedure § 19 2, at 446 (1984), 1 C Wnght, Federal

Practice § 125, at 365 (2d ed 1982)) (articulating “essential elements” rule)

5 Raght to Present Impeachment Evidence
He claims that he was demed a fair trial because he was not allowed to show that MM
had accused two other people of the same cnme He also claims that he would have called

MM'’s mother to the stand to show that she had a pattern of calling the police on these same

- charges

Agam, Ruvera presents no evidence or citations to the record to support this clazm and as
such we cannot address 1t

6 Rught to Meamngful Appeal

Fnally, he claims that he 1s bcmg‘ demed his nght to an adequaté appeal because he was
not provided a copy of the tnal transcripts as RAP 9 2 requires | The record shows that we
mailed him ten volumes of the record on November 22, 2006, making his SAG due 30 days later
RAP 10 lO(e) We received Rivera’s SAG on November 27, 2006 Yet 1t was not until January
24, 2007, that we received Rivera’s motion for an extension of time to file a supplerhent to his

SAG A commussioner of this court demed the motion as untimely Rivera did not seek to

‘modify that decision " In this procedural posture, Rivera cannot claim that he was denied s

opportunity to mount a meaningful appeal

10 B
CANNED
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We affirm

A majonty of the panel having determuned that this opmion will not be printed 1n the

Washington Appellate Reports, but will be filed for public record pursuant to RCW 2 06 040, 1t 1s

so ordered | ‘
-
\I‘EN'OYA@J J '

We concur |

k%@%&:ﬂnﬂ NP

HOUGHTON, CJ ¥

QUINN-BRINTNALL, J 7
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