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A. ASSIGNMENT OF ERROR 

I. THE TRIAL COURT ERRED IN DENYING MR. 
RIVERA'S MOTION FOR VACATION OF JUDGMENT 
AND SENTENCE. 

B. ISSUES PERTAINING TO ASSIGNMENT OF ERROR 

I. THE TRIAL COURT ERRED IN DENYING MR. 
RIVERA'S MOTION FOR VACATION OF JUDGMENT 
AND SENTENCE WITHOUT CONSIDERING IT AS A 
MOTION UNDER CrR 7.8 (b) (5) BASED UPON 

. INEFFECTIVE ASSISTANCE OF COUNSEL. 

C. STATEMENT OF THE CASE 

Mr. Rafael Rivera was convicted of five counts of child 

molestation in the first degree. CP 6. He filed a motion to vacate his 

judgment and sentence, alleging that he was entitled tp relief based on CrR 

7.8 (b) (2) (3) (4) and (5), based on newly discovered evidence, fraud, that 

the judgment is void, and any other reason justifying relief from the 

operation of the judgment. CP 73-74. The motion did not explicitly state 

that he was claiming relief based upon ineffective assistance of counsel. 

CP 70-135. The trial court denied the motion. CP 42. This timely appeal 

followed. CP 43-69. 

D. ARGUMENT 

I. THE TRIAL COURT ERRED IN DENYING MR. 
RIVERA'S MOTION FOR VACATION OF JUDGMENT 
AND SENTENCE WITHOUT CONSIDERING IT AS A 
MOTION UNDER CrR 7.8 (b) (5) BASED UPON 
INEFFECTIVE ASSISTANCE OF COUNSEL. 
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Mr. Rivera was forced to represent himself in presenting his CrR 

7.8 motion to vacate his judgment. His memorandum to the trial court 

was inartfully worded and argued, but it was clear from what he wrote that 

he was arguing that he was entitled to have his judgment vacated under 

CrR 7.8 (b) (5), authorizing relief for "any other reason justifying relief 

from operation of the judgment," the so-called catch-all provision, and that 

he was asserting that he received ineffective assistance of counsel of 

which he wasn't aware, or could not have been aware, at the time the 

judgment was entered (see State v. Klump, 80 Wash.App. 391, 909 P.2d 

317 (1996), which holds that rule authorizing trial court to grant motion 

for relief from operation of judgment for any reason justifying relief does 

not apply when the circumstances alleged to justify relief existed at time 

judgment was entered). Clearly, the evidence Mr. Rivera referred to in his 

motion was not newly discovered (defense counsel and the deputy 

prosecutor discussed it on the record during motions in limine), and the 

investigating detective's choice to ask Mr. Rivera certain questions and 

not others, and the State's choice to ask certain questions during direct 

examination and not others, did not constitute fraud as contemplated by 

CrR 7.8. 
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Although the trial court concluded that the Court of Appeals had 

previously ruled upon Mr. Rivera's claim of ineffective assistance of 

counsel, a review of the opinion shows that the Court of Appeals did not 

actually rule upon that issue, holding that Mr. Rivera must bring this claim 

via collateral attack because in bringing the claim, Mr. Rivera referenced 

matters that were outside the record. See Unpublished Opinion of the 

Court of Appeals, p. 8, found in Appendix "A." The trial court erred in 

holding that this claim had already been ruled upon. The trial court further 

erred in not considering Mr. Rivera's motion as a motion for relief from 

judgment under CrR 7.8 (b) (5) based on ineffective counsel, of which Mr. 

Rivera was either not aware or could not have been aware. Although 

inartfully drafted, as pro se pleadings tend to be, his true claim was 

obvious. 

This Court should remand Mr. Rivera's case to the trial court, and 

order the trial court to reconsider his motion under CrR 7.8 (b) (5) based 

upon his claim of ineffective assistance of counsel. 

E. CONCLUSION 

This Court should remand Mr. Rivera's case to the trial court and 

order the trial court to consider the motion pursuant to CrR 7.8 (b) (5) on 

the claim of ineffective assistance of counsel. 

RESPECTFULLY SUBMITTED this 21st day of December, 2009. 
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ANNE M. CRUSER, WSBA No. 27944 
Attorney for Mr. Rivera 
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STATE or WASHINGTON 

BY ~TY 

IN THE COuRT OF APPEALS OF THE STATE OF WASIDNGTON 

DIVISION II 

STATE OF WASHINGTON, No 34827-6-11 

Respondent, 

v 

RAF AEL.RIVERA, UNPUBUSHED OPINION 

A eUant 

PENOY AR, J - Rafael RIvera appeals lus conVictIons on five counts of first degree 

chIld molestatlon, I challengmg the tnal court's deCISion not to sever the counts and hold separate 

tnals Because the tnal court properly exercised Its discretion m denYIng the motion, we affinn 

FACTS 

In the monung on August 4, 2005, Michael Marunger left lus daughter, MM, age nme at 

the tune, and hIS son, Victor, age ten at the brne, at lus former-spouse's home for the day He 

picked them up later that day after work Later that evemng, MM told Manmger that she dId not 

want to go to her mother's house the next day Manmger told her that he had no chOIce but to 

send her there because he could not afford to hIre a babYSitter When MM offered to sell her dirt 

I Vlolatlons ofRCW 9A 44 083 
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bike to mse the money, Manmger became concerned and took MM Indoors to talk, where she 

dIsClosed that RIvera had touched her mappropnately 2 RP 63 

Mamnger called the Thurston County Shenff, who turned the matter over to the Lacey 

- PolIce Department, whIch intervIewed MM a few days later MM explaIned that she was at her 

mother's home that day WIth her brother, Victor, her half-brother, RIver, and her half-SIster, 

Ruby When RIvera amved, her mother left the cluldren WIth lum That day Ruby went to the 

lIbrary, the three cluldren went swunmmg at the neighbors, and RIvera left on an errand MM 

came home before her brothers and was lymg on the bvmg room couch when-Rivera returned 

Rivera sat down next to her. began IosSIng her between her legs over her skirt, and tned to put 

hiS hand up her slort MM kept puslung her slort down to keep RIvera's hands out MM also 

c:hsclosed that after RIvera sat down, he pIcked up her legs and placed her feet over lus lap, 

touchmg hiS groin area 

Lacey Pollee Detective Jeremy Knight mtervlewed RIvera on August 8, 2005 When 

Detective Kmght disclosed MM's allegation about Rivera lossmg the outSide of her 8lort and 

trymg to get lus handS IDSlde, Rtvera responded "Okay Well, I dIdn't -- I didn't thInk that was . 
no I don't tlunk so As to say maybe" 2 Report ofProceedmgs (Apr 4,2006) (RP) at 129 

When Detective Kmght asked RIvera If he felt he needed profeSSIonal help, Rivera responded 

"Probably, because tlus IS -- tins IS very -- you know. tins IS very embarrassmg for one thing, and 

2 RIvera had prevtously been mamed to Manmger's eX-WIfe's SIster, Angela RIvera Mantnger 
knew RIvera but was not a fnend of hiS and did not know that RIvera would be babYSitting for 
Manmger's ex:-wlfe that day 
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It doesn't add to the -- It doesn't make things any better for me I mean It's been very, very 

crappy for me" 2 RP (Apr 4,2006) at 131 Detective Krught asked RIvera Ifhe could explam 

why these events fnghtened MM and RIvera responded "I do see I do see your pomt of View, 

and I see her pomt of view too" 2 RP (Apr 4, 2006) at 132 RIvera also admitted that he was 

under the mfluence of methamphetannne and man Juana that day and that thIs could have 

Impaired hiS Judgment When Detective Krught asked Rivera whether MM was lymg, he 

responded "1 see her poInt of view God, I do see her pomt of View» 2 RP (Apr 4, 2006) at 

136 RIvera told Detectlve Kntght that he was not bemg malicIous but that maybe he dId need to 

talk to someone about hiS behaVIor Fmally, he SaId that he Wished he could apologIze to MM 

and her fanuly 

When Angela RIvera learned about MM.'s allegabons, she spoke WIth Norma Shelman, 

RIvera's eX-gIrlfhend and the mother ofrus five-year old son Shelman had two other daughters, 

TAT and TMT, ten and eleven years old respectively Angela RIvera knew that RIvera 

.frequently watched Shelman's cruldren so she told Shelman to talk to het daughters to see If 

anythmg mappropnate had happened between them and RIvera. Shelman's daughters dId 

dIsclose sexual abuse and· Shelman reported It to the Olympia Pollee Department Both gIrls 

dIsclosed that RIvera had touched therr vagIna on top of and under thmr clothes Both gIrls also 

dIsclosed that RIvera touched them when he was alone With them and no other adults were 

around 

Based on these events, the State charged RIvera With five counts of first degree chIld 

molestatIOn two counts for rus conduct With MM, two counts for hls conduct With TAT, and 

one count for rus conduct With TMT RIvera moved to sever the. counts, asking for a separate 
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tnal on the counts involving MM The court demed the monon, ruling that RIvera faded to meet 

hiS burden of proving that severance was necessary The court found that the Jury could 

compartmentalize· the ~vldence, that the evidence was cross-admisSIble to show a common 

scheme or plan, and that It would be unnecessanly expense to hold separate tnals The court 

appbed the consIderatIons set out m State v By throw. 114 Wn 2d 713, 718, 790 P 2d 154 (1990), 

wluch we dIscuss below The court also held that m adnuttmg the eVidence of a common 

scheme or plan, tlus eVIdence's probative value outweighed any undue prejudice 

After the State rested, RIvera renewed lus motion to sever, and agam the tnal court 

demed the mobon RIvera then tesbfied on lus own behalf He acknowledged bemg alone With 

MM for a bnef time In the afternoon and that they were seated on the couch eatmg clups He 

denied touchmg or lassmg MM and denIed that he placed her feet on hIs grom As to TAT and 

TMT, he acknowledged haVing· babysat them but demed that he ever touched either gIrl over or 

under her underwear or pants After the State questioned hIm extensIvely about hIS statements to 

Detecnve Krught, RIvera mdlcated that the statement also showed that he conSIstently dented 

haVIng mteononally or malICIOusly touched M M and dented havmg sexual mtentlons 

The Jury found lum guIlty on all five counts At a subsequent sentencmg heanng, the 

tnal court unposed concurrent 198 months-to-bfe sentences under RCW 9 94A 712 RIvera 

appeals 

ANALYSIS 

I SEVERANCE 

RIvera raIses a smgle Issue on appeal, clatmmg that the tnal court abused Its dlscrebon m 

denymg hiS motIons to sever· the offenses He argues that the Jury could not eastly have 

4 
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compartmentahzed the charges, the State's proof was bmlted to ''he s8Id she s8Id" evidence and 

thus was not strong, and whIle hiS defenses were clear deruals and the court Instructed the Jury to 

conSider each charge separately, there was a strong posslblbty that the Jury cumulated the 

eVidence He argues that the CVldence of his statements to Detective Knight as to counts I and n 

strengthened the eVIdence agamst hun as to counts m-v, for whIch he did not make a statement 

tothcpohce 

He also argues undue preJudIce, consldenng the nature of the charges and the hosnhty 

engendered by Charg10g three VIctmls rather thanJust one· See State v Hernandez, 58 W~ App 

793,801,794 P 2d 1237 (1990) ('"It IS apparent that where the prosecutlon tnes a weak case 

or cases, together With a rela.bvely strong one, a Jury IS lIkely to be mfluenced 10 Its 

detemunatlon of guIlt or mnocence 10 the weak cases by evIdence In the strong case ") 

erR 4 4(b) governs severance of offenses It proVIdes 

The court, on appbcatlon of the prosecuttng attorney. or on appbcanon of the 
defendant other than under sectlon (a), shall grant a severance of offenses 
whenever before tnal or dunng tnal With consent of the defendant, the court 
determmes that severance wIll promote a faJr determ1OatIon of the defendant's 
gwlt or mnocence of each offense 

A defendant seekmg severance bears the burden of demonstratmg that a tnal on mUltiple 

counts "would be so manifestly prejudiCial as to Oll:twClgh the concern for JudiCial economy" 

Bythrow, 114 Wn 2d at 718 The tnal court's refusal to sever counts IS reversible only upon a 

sho'Ymg that the tnal court's deciSion consntuted a marufest abuse of discretion By throw, 114 

Wn 2d at 717 
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A tnal court's refusal to sever COlDlts may prejudice a defendant because 

(1) he may become· confOlDlded m presenting separate defenses, (2) the jury 
may use the eVIdence of one cnme[] charged to IDfer· gmlt [on another] 
crone or cnmes charged, or (3) the JUry may cumulate the eVidence of the vanous 
cnmes charged and find gudt when, If conSidered separately, It would not so find 

By throw, 114 Wn 2d at 718 Facton that tend to IDlt1gate prejUdIce that may anse from a-refusal 

to sever offenses at tnalmclude "(I) the strength of the State's evidence on each count, (2) the 

clanty of defenses as to each count, (3) court lDStruCtJons to the Jury to conSIder each count 

separately. and (4) the adnusslbllIty of eVIdence of the other charges even lfnotjomed for tnal " 

State v Russell. 125 Wn 2d 24, 63,882 P 2d 747 (1994) ApplYing these factors, we do not fmd 

an abuse of discretIon 

FIrSt, the State's eVIdence was equally strong In both the situatIon where RIvera gave a 

statement (MM) and the Sltuatlon In whtch he dld not (TAT and TMT) All three VlctJ.ms gave 

tcstunony consIstent With their onglnal statements All three Vlcnms dlsclosed the sexual abuse 

when alone With a parent Wlule a jury could Infer some guIlty knowledge from hiS statements, 

defense counsel aptly showed that throughout hIS dlalogue With DetectIve KnIght, RIvera never 

adnutted molesting MM and Insisted that If he touched her It was not maliCIOUS or With sexual 

IDtent In both Instances, the relanve strength of the eVIdence was not "suffiCiently dISSImIlar to 

merIt severance" Russell, 125 Wn 2d at 64 

Second, m both Sltuataons, RIvera's defense was a straIght derual RIvera appears to 

concede that the clanty orms defense was not an Issue ''The llkehhood that Jomder w1l1 cause a 

jury to be confused as to the accused's defenses IS very small where the defense IS.ldentical on 
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each charge" Russell, 125 Wn 2d at 64-65 Because RIvera's general demal was the same for 

all counts, the hkehhood of jury confuslOn was slIght 

TInrd, the trial court properly Instructed the Jury to decide each count separately 3 

Because we presume that a jury will follow the tnal court's InstructIons, thIS instruction to declde 

each count separately mlbgated any prejudice State v Lough, 125 Wn 2d 847, 864,889 P 2d 

487 (1995) 

As to cross-adrmsslblhty, the tnal court ruled that sl1mlanbes In the eVIdence on the 

separate counts were s~fficient to estabbsh that Rivera acted With a common scheme All five 

molestatIons took place m the pnvacy of the chlldren's or thelr relatIves' homes In all five 

SItuatIOns, Rivera was alone WIth lus VIctIms and 10 a posltIon of authonty In all five SItuatIons, 

he had a fanuhal relatIonship With hIS vlctIm In all five SItuatIons, he comnutted SlnllJar acts of 

molestatIon by eIther touchIng the gIrls over or under theIr underpants The tnal court found 

these facts suffiCient to show aoommon scheme or plan State v De Vm centIs. 150 Wn 2d 11, 

17, 74 P 3d 119 (2003) (common scheme or plan reqUIres only shOWing substantIal SImIlaritIes 

not umque or atypIcal slmIlantIes) TIns CroSS-admISSIbilIty reduced any potentIal for prejudIce 

from the demal ofthemotion to sever State v Price, 127 Wn App 193,204-05, 110 P 3d 1171 

(2005), affirmed on other grounds, 158Wn 2d 630 (2006) 

Fmally, we agree With the tnal court that concerns for JudiCial economy outwelgh any 

prejudice Rtvera may have expertenced By throw, 114 Wn 2d at 723 The tnal court dId not 

abuse lts dIscretIon 10 denymg Rtvera's motIon to sever the charges 

7 
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n STATEMENT OF ADDmoNAL GROUNDS 

1 Effective AssIstance of Counsel 

In lus pro se Statement of AddItional Grounds (SAG). RIvera claims that he was demed 

lus nght to. effective assIstance of counsel because (1) counsel would not share discovery WIth 

lum, (2) counsel failed to ask for a CrR 3 6 heanng, (3) counsel dId not allow hIm to be present 

dunng the ommbus heanng, (4) he wanted to fire counsel because of an IrreconcIlable conflIct, 

and (5) counsel falled to call WItnesses that could have unpeached hIs accuser 

The rccordbefore tins court does not support any of these allegatlons If a defendant 

WIshes to bnng a clatm of meffccttve assIstance based on matters that are outsIde the appellate 

record, he must do so by means of a personal restraint petItIon See State v McFarland, 127 

Wn 2d 322, 338 n S, 899 P 2d 1251 (1995) ("[A] personal restraInt petItIon IS the appropnate 

'means ofhavtng the revlewmg court consider matters outsIde the record "), RAP 163 et seq 

2 RIght to DISCOVery 

RIvera also claims that he was dented hiS nght to dIscovery and to be tnformed of all the 

mfonnatlon agamst hIm He clal1ns that the court, the prosecutIon, and defense counsel falled to 

proVIde hIm WIth all dtscovery, WItnesses, and polIce reports before tnal began 

Agam, RIvera presents no eVI.dencc or Cltabons to the record to' support tlus claim and as 

such we cannot address It 

J The court InStructed the Jury "A separate cnme IS charged In each count You must dCClde 
each count separately Your verdIct on one count should not control your Verdict on any other 
count" Clerk's Papers (CP) at 99, Instr 4 
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3 RIght to Unammous Jury Verdicts 

RIvera clauns that he was demed rus nght to unarumous JUry verdicts TIns IS so, he 

argues, because "each was Charged for a Different Day, Different Times, and Involved different 

questions of vahdIty" SAG at 2 

The record does not support thiS cl31m FITSt, the tnal court Instructed the Jury "A 

separate cnme IS charged In each count You must decIde each count separately Your verdict 

on one count should not control your verdIct on any other count" Clerk's Papers (CP) at 99, 

Instr 4 Second, the court gave separate to-convict InStructIons on each count In whIch It 

distInguIShed that count from the others 4 Fmally, each verdict fonn referred to a dIfferent count 

The tnal court's mstructlons protected RIvera's nght to a unamrnous jury 

4 Adequacy of InformatIon 

He clauns that the mfonnatIon charging him WIth these offenses was defiCient because "It 

Charged 1um WIth DlfferentCnmes, and Alternative Cnmes that allegedly happened on 

Different Days, Tunes, and Valtdlty of the Charged Cnmes" SAG at 2 

4 As to Count I, In part, It requITed the jury to find that "on or about August 4, 2005, the 
defendant had sexual contact With [MM]" CP at 105, Instr 10 As to Count II, In part, It 
required the Jury to find· that "on or about August 4, 2005, the defendant had sexual contact With 
M F M at a tIme oth.er than alleged In count In CP at 106, Instr 11 (emphasIS added) As to 
Count nI, In part, It reqwred the jury to find that "on or about between January 1, 2004 and 
August 1,2005, the defendant had sexual contact With TAT" CP at 107, Instr 12 As to Count 
IV, In part, It reqUIred the Jury to find that "on or about between January 1, 2004 and August 1, 
2005, the defendant had sexual contact WIth TAT at a tIme other than alleged In count III" CP 
at 108, Instr 13 (emphasiS added) Fmally, as to Count V, In part,lt requtred the Jury to find that 
"on or about between January 1,2004 and August 1,2005, the defendant had sexual contact WIth 
TMT" CP at 109, Instr 14 
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TIns argument IS mentless The second amended mfonnatlon alleged five separate 

counts, mstmgulshed the behavior constituting each cOlint, named each vlcam, and specified the 

offense date. The State gave RIvera adequate notice of the charges agamst him so that he could 

present a defense agamst them See State v Kjorsvlk, 117 Wn 2d 93, 101, 812 P 2d 86 (1991) 

(cIting 2 W LaFave & J Israel, Crunznal Procedure § 192, at 446 (1984), 1 C Wnght, Federal 

Practice § 125, at 365 (2d ed 1982» (artlculatlng "essential elements" rule) 

5 RIght to Present Impeachment EVidence 

He chums that he was dented a fmr tnal because he was not allowed to show that MM 

had accused two other people of the same cnme He also clmIDS that he would have called 

MM's mother to the stand to show that she had a pattern of callIng the pobce on these same 

charges 

Agam, RIvera presents no eVIdence or cItations to the record to support thiS clmm and as 

such we cannot address °It 

6 RIght to MeanIngful Appeal 

Fmally, he cl81ms that he IS bemg demed his nght to an adequate appeal because he was 

not proVlded a copy of the tnal transcnpts as RAP 9 2 rcqwres The record shows that we 

malled him ten volumes of the record on November 22, 2006, makmg hI.s SAG due 30 days later 

RAP 10 10(e) We received Rivera's SAG on November 27,2006 Yet It was not unal January 

24,2007, that we receIVed Rivera's motion for an extension oftlme to file a supplement to hIS 

SAG A commiSSioner of tlus court dented the motion as untimely Rivera did not seek to 

. modify that deciSion . In tillS procedural posture, Rivera cannot clmm that he was derued Ius 

opportunity to mount a meanmgful appeal 

10 
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We affirm 

A m8Jonty of the panel haVIng detemnned that tlllS opmlon WIll not be pnnted in the 

Waslungton Appellate Reports, but wIll be filed for publIc record pursuant to RCW 206040, It IS 

so ordered 

We concur 

H GHTON,CJ 

'tIlM- ~ ~ ~~ 
QUINN-BRiNTNALLtJ 
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P.O. Box 1670 
Kalama, WA 98625 
Telephone (360) 673-4941 
Facsimile (360) 673-4942 
anne-cruser@kalama.com 
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" 

I, ANNE M. CRUSER, certify under penalty of perjury of the laws of the State of 
4 Wasbington that the foregoing is true and correct. 
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SignatlIre: ___________ ~--~----~----------------------------------________________ _ 

AFFIDAVIT OF MAILING - 3 - Anne M. Cruser 
Attorney at Law 
P.O. Box 1670 
Kalama, WA 98625 
Telephone (360) 673-4941 
FacsllTUle (360) 673-4942 
anne-cruser@kalama.com 


