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I. INTRODUCfION 

Skagit County Public Hospital District NO.1 d/b/a Skagit 

Valley Medical Center ("Skagit" or "Hospital"), appellant in this tax 

refund case, raises two issues in seeking reversal of the Board of Tax 

Appeals ("Board" or "BTA") final decision affirming the Department 

of Revenue's ("Department") assessments issued against Skagit for 

Washington's business and occupation ("B&O") tax and interest. 

The first issue is whether a hospital may deduct federal 

money it receives from Medicare patients and Medigap insurers 

from gross income subject to the B&O tax. RCW 82.04.4297 allows 

a hospital to deduct money it receives from "instrumentalities" of 

the federal government as compensation for providing healthcare 

services from its gross income subject to taxes. Because Medicare 

patients and Medigap insurers are acting as instrumentalities of the 

federal government, RCW 82.04.4297 is applicable and Skagit is 

entitled to the tax refund it seeks. 

The second issue is whether the Department may collect 

interest and penalties on tax assessments against hospital districts, 

which are municipal corporations, absent express statutory 

authority to collect these amounts. Because the Department 

purports to derive authority to collect interest and penalties on the 

assessments against Skagit from a statute of general application 
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lacking specific authorization, Skagit is entitled to the refund it 

seeks for payment of interest. Even if the Department was acting 

under specific statutory authority, the interest must be waived 

because payment was delayed for reasons other than Skagit's 

inaction. 

In deciding these issues, the Board ruled in favor of the 

Department's assessments and interest charges. Skagit petitioned 

the Thurston County Superior Court for review of this decision, but 

the Superior Court affirmed the Board's decision. Skagit requests 

that this Court reverse the Board and Superior Court on these two 

issues and order a refund of the taxes and interest in dispute. 

Finally, Skagit asks for an award of any applicable appellate costs 

and attorney's fees under RAP 14.3 and RAP 18.1. 

II. ASSIGNMENTS OF ERROR 

1. The Thurston County Superior Court erred in 
affirming the Board of Tax Appeals final decision 
issued on October 1, 2008. CP 415. 

2. The Board of Tax Appeals erred in sustaining the 
Department of Revenue's final determination No. 07-
0046. CP40. 

3. The Board of Tax Appeals erred in entering finding of 
fact No 2: "Medicare patients are personally obligated 
to pay deductibles and coinsurance (copayments) 
themselves." CP 38. 

4. The Board of Tax Appeals erred in entering finding of 
fact NO.3: "Medicare patients voluntarily pay for 
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supplemental insurance policies that cover the 
patients' obligation to pay deductibles and 
coinsurance (co-payments)." Id. 

5. The Board of Tax Appeals erred in entering finding of 
fact NO.5: "The periods between the initial 
assessments and the Hospital's payments for the 
various audits vary: less than one month for the 2000 
audit, one year for the 1999 audit, two years for the 
1998 audit, three years for the 1997 and five years for 
the 1994-1996 audit (which included both a short 
extension requested by the Hospital, followed by a 
request to put that audit on hold in February of 
1999)." Id. 

6. The Board of Tax Appeals erred in entering finding of 
fact No.6: "The Hospital was fully informed of its 
right to stop the accrual of interest by paying the 
initial assessments by their due dates, but it chose to 
delay payment for its own reasons, i.e., to reconcile 
the assessments to its general ledger or summary trial 
balances, and to convince the auditors that it was not 
liable for several of the taxes assessed. ,j Id. 

7. The Board of Tax Appeals erred in entering finding of 
fact No.8: "The Hospital's claimed reliance on the 
Department's delays in providing revised assessments 
acceptable to the Hospital for the Hospital's decision 
to delay payment and accrue additional interest was 
not reasonable." Id. 

8. The Board of Tax Appeals erred in entering finding of 
fact NO.9: "The Hospital's claim for a waiver of even 
partial interest would require the Board to micro
manage the Department." Id. 

9. The Board of Tax Appeals erred in entering finding of 
fact No. 10: "The record is insufficient to permit the 
Board to determine how much of the extension was 
either at the request of the taxpayer or for the sole. 
discretion of the Department." Id. 
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10. The Board of Tax Appeals erred in entering 
conclusions oflaw Nos. 1-10, finding in pertinent part 
that monies received from patients enrolled in the 
Medicare program are taxable, monies received from 
insurance companies for services rendered to patients 
covered by the Medicare program are taxable, and 
that the Department properly assessed interest on the 
tax underpayment determined in the audit. CP 39-40. 

III. ISSUES ON APPEAL 

A. Medicare Revenue. 

The government relies on various parties to pay Medicare 

costs incurred by healthcare providers. Medicare patients and 

Medigap insurers pay a portion of these costs through copayments 

and deductibles, but Medicare is liable to pay these amounts to the 

Hospital, and has established a process to pay these amounts if the 

patients and insurance companies do not. Under RCW 82.04-4297, 

hospitals may deduct money received from the federal government 

"or any instrumentality thereof' from their gross income subject to 

the B&O tax. Are Medicare patients and Medigap insurers 

"instrumentalities" of the U.S. government when they pay amounts 

that Medicare is otherwise obligated to pay? 

B. Interest on Tax Assessment. 

Whether Skagit, as a hospital district and municipal 

corporation, must pay interest on tax assessments when the State 

has not specifically consented to such charges and when Skagit 
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delayed payment of such charges because the Department issued a 

tax assessment as a placeholder to forestall the expiration of the 

statute of limitations and only thereafter completed an actual tax 

audit. In addition, Skagit was constrained from paying the 

assessment until after the audit was completed, because as a 

hospital district, it could not expend government funds until the 

Department assessment was supported by an assertion of facts 

(whether actually existing or reasonably deemed to have existed) 

supporting the assessment. 

IV. STATEMENT OF THE CASE 

Skagit is a municipal corporation organized and chartered by 

State statute to provide hospital services and other healthcare 

services to people within the hospital district. CP 86-87. In 

addition, Skagit is an enrolled Medicare provider, which means that 

the Hospital contracts with the federal government to deliver 

services to Medicare beneficiaries in return for payment for these 

services. CP 100-01. Skagit, however, does not receive all of its 

Medicare payments directly from Medicare. CP 101-103. 

Instead, Medicare relies in part on a series of third parties 

acting between the government and healthcare providers to pay the 

Hospital. Id. This payment system is administered by Medicare 

and captured in a complex maze of regulations and billing 
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instructions that are designed to lead the Hospital to total recovery 

of Medicare cost. Id. 

Under one component of cost recovery, Medicare directs its 

beneficiaries to pay a copayment or deductible to Skagit for the care 

they receive. Id. Under another component, Medicare authorizes 

MediGap insurers to pay certain Medicare claims. CP 110-11. 

Medigap refers'to supplemental health insurance sold by Medicare

contracted insurance companies to Medicare beneficiaries. CP 111. 

In the event that a patient or Medigap insurer does not pay Skagit, 

Medicare takes ultimate responsibility for the unpaid Medicare 

costs and reimburses the Hospital for its so-called "bad debt." VRP 

10:25-12:15· 

The funds that Skagit received from Medicare patients, 

Medigap insurers, as well as other sources of revenue, were the 

subject of six separate tax audits conducted by the Department for 

the tax years of 1993, 1994-96, 1997, 1998, 1999, and 2000. CP 11. 

The impetus, in part, for the audits was a change to the tax code 

that subjected hospitals such as Skagit to B&O taxes for the first 

time. CP 11. The Department found tax deficiencies for the audit 

years and issued assessments against Skagit for underpaid taxes, 

including interest and penalties. CP 11. The assessments totaled 
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$429,889. CP 12, BTA Doc. 214.1 The Department waived interest 

on the 1993 assessment from March 9, 1999 to April 26, 2004 

because the due date for payment of the assessment was extended 

for the convenience of the Department. CP 12. 

Because many factual and legal'questions remained, Skagit 

appealed the Department's assessments to the Board and a formal 

hearing was held on July 17, 2008. CP 10. At the hearing, Skagit 

presented testimony from its Reimbursement Manger, Tamara 

Cesena, that the Department's assessments were not accurate. CP 

93. The following exchange between Ms. Cesena and Skagit's 

counsel is indicative of her belief: 

Ms. Cesena: We received an assessment in October of '97 
for close to $35,000. 

Ms. DewBerry: And did the hospital pay the assessment at 
that time? 

Ms. Cesena: No, we did not. 

Ms. DewBerry: What happened next? 

1 The record on appeal consists of the Clerk's papers ("CP") as 
designated by Skagit as well as the administrative record developed 
by the Board. Because this appeal involves primarily a review of an 
administrative agency's final decision, the clerk of the Superior 
Court has numbered and transmitted the certified record of 
administrative adjudicative proceedings to this Court. See RAP 
9.7(c). Accordingly, when the Hospital cites to the administrative 
record, it will identify those documents as "BTA Doc. X," where "X" 
is the page number assigned by the clerk of the Superior Court. 
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Ms. Cesena: Well, you know, one of the things we do when 
we receive any audit assessment, is whether from 
Department of Revenue or any other audit source, is we 
attempt to validate the numbers and make sure that the 
assessment is an accurate assessment. We also have a 
history of actually using auditors as consultants for us. If 
we're doing something wrong, we want to know about it and 
we want to fix it and move forward. So, we look at the 
assessment to be sure it's valid and also to see if there's 
anything we can learn from it to improve our processes. But 
we were unable to understand anything, l shouldn't say 
anything. The majority of the assessment did not tie to our 
records and made no sense to us. 

Ms. DewBerry: Could you explain what you mean when 
you say, "The majority of the assessment did not tie to our 
records"? 

Ms. Cesena: Well, we have what's called a summary trial 
balance, which is a reflection of the dollar amount in every 
category from revenues to expenses. And basically all your 
financial statements are derived from the summary trial 
balance. It has your balance sheet items and your profit and 

. loss items, and your whole financial statement is basically 
broken down into great detail on your summary trial 
balance. So, it gives you all the subcategories of revenue, 
subcategories of expenses. And we weren't able to tie the 
revenue that was listed on the audit assessment to the 
revenue in our summary trial balance. 

CP 113-14 (emphasis added). In addition, Ms. Cesena prepared a 

table summarizing Skagit's "significant correspondence" with the 

Department that detailed the months-and-years-Iong delay in 

completing each audit and attendant assessment. BTA 73. 

Skagit also presented evidence from its own auditor and tax 

expert, AI Hansen, that the Department was not diligent in 

finalizing the audits: 
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Mr. Hansen: Well, we knew that they were continuing to 
add audits. It was like they were trying to extend this thing 
for a long time. I mean I had my suspicions about things 
that I can't [sic], but it was like they weren't trying to get the 
audit done, they were just trying to extend it. There was no, 
like no attempt to finish the audit, just an attempt to add 
another year. 

CP 193 (emphasis added). Later during the hearing, Mr. Hansen 

testified as follows: 

Ms. Dew Berry: And in terms of the difficulties of getting 
this audit finished from beginning to end, how does the audit 
process for this hospital compare to the audit process for 
other hospitals? 

Mr. Hansen: It was a nightmare. 

Ms. DewBerry: In what way? 

Mr.· Hansen: The auditor did not respond to information 
we provided. They did not give us information about what 
they were thinking, about what they were talking about. 
They never, I mean there should have been no, it should not 
have been a problem to be able to finalize and get good 
numbers that they worked with the hospital and with me on 
a regular basis and they did not. They prettY much ignored 
the hospital. We'd give them information and not hear from 
them for months at a time. So. it was just purely a lack of ... 
you know. if you look at their audit manual. they're supposed 
to be diligent and purse audits to conclusion in a 
professional manner. and they didn't do that. 

CP 197 (emphasis added). Likewise, the Department's audit 

manager, John Rapp, testified during the Board hearing that audits 

took an unusually long amount of time to finish and issues with the 

audit were not resolved in a timely fashion: 

Ms. DewBerry: If Ms. Savage [the Department's auditor] 
received information from a taxpayer in 2002, but didn't use 
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that information until 2004, in your mind, would that be an 
unreasonable delay? 

Mr. Rapp: If she had just received it and not done any 
work on it whatsoever, assuming that the only reason was 
that she was working on other things and there was an 
expectation on both sides that it would be done sooner, then 
I would say yes. 

Ms. DewBerry: If there was no significant interaction 
between the auditor and the taxpayer, would it have been 
good audit practice to have waited a year? 

Mr. Rapp: Typically, not. That's a long period of time to 
have initiated something and not have been working on it. 

CP 235-238. 

On October 1, 2008, the Board issued a final decision 

sustaining the Department's assessments and ordered Skagit to pay 

interest and penalties from the dates set forth in the initial 

assessments. CP 40. Skagit petitioned the Thurston County 

Superior Court for judicial review of the Board's decision, claiming 

(1) that it was entitled to deduct copayments and deductibles 

received from Medicare patients and Medigap insurers from its 

B&O taxes under RCW 82.04.4297, and (2) that the hospital was 

not subject to interest and penalties on the tax assessments as a 

municipal corporation and that the hospital was not the reason for 

delays in paying the assessments. CP 7-8. The Superior Court 
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affirmed the Board decision and Skagit filed this appeal on 

August 10, 2009. CP 412-413. 

V. ARGUMENT 

A. Skagit May Deduct Medicare Copayments and 
Deductibles and Payments from Medigap 
Insurers from its Gross Income Subject to the 
B&O Tax Because These Amounts are 
Received from an Instrumentality of the U.S. 
Government. 

Washington allows a deduction from gross income subject to 

the B&O tax for amounts received from the federal government or 

any "instrumentality thereof' as compensation for providing health 

services: 

In computing tax there may be deducted from the measure of 
tax amounts received from the United States or any 
instrumentality thereof or from the state of Washington or 
any municipal corporation or political subdivision thereof as 
compensation for, or to support, health or social welfare 
services rendered by a health or social welfare organization 
or by a municipal corporation or political subdivision, except 
deductions are not allowed under this section for amounts 
that are received under an employee benefit plan. 

RCW 82.04-4297. 

There is no dispute that Skagit is a "health or social welfare 

organization" or that it receives amounts from the United States as 

compensation for providing "health or social welfare services." The 

only question is whether payments from Medicare patients and 

Medigap insurers are deductible because the patients and insurance 

companies are acting as instrumentalities of the Medicare program. 
11 



1. The plain-language meaning of the term 
"instrumentality" as used in RCW 82.04.4297 
includes paymentsfrom Medicare 
beneficiaries. 

The primary objective in analyzing whether Medicare 

patients and Medigap insurers are acting as "instrumentalities" of 

the federal government within the meaning of RCW 82.04-4297 is 

to determine and carry out the Legislature's intent. See~, Pac. 

Nw. Shooting Park Ass'n v. City of Sequim, 158 Wn.2d 342, 354, 

144 P.3d 276 (2006). Because this is a question oflaw and 

statutory interpretation, the Board's conclusions are subject to de 

novo review. City of Spokane ex reI. Wastewater Mgmt. Dept. v. 

State Dept. of Revenue, 145 Wash.2d 445,451,38 P.3d 1010 

(2002). Accordingly, this Court must grant relief from the BTA's 

order if the agency erroneously interpreted or applied the law. Id. 

at 451. 

Courts begin with the statute's language to ascertain the 

Legislature's intent. Id. When the statute's language is 

unambiguous, it is the sole means of determining the Legislature's 

intent: 

Courts should assume the Legislature means exactly what it 
says. Plain words do not require construction. The courts do 
not engage in statutory interpretation of a statute that is not 
ambiguous. If a statute is plain and unambiguous, its 
meaning must be derived from the wording of the statute 
itself. 
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State v. Keller, 143 Wn.2d 267, 276, 19 P.3d 1030 (2001); see also 

Homestreet. Inc. v. State. Dept. of Revenue, 166 Wn.2d 444, 452, 

210 P.3d 297 (2009) (holding that plain-language meaning of 

statute entitled business to B&O tax refund). 

Related statutes or other provisions of the same act in which 

the provision is found are not considered when the statute's 

meaning is clear on its face. Homestreet, 166 Wn.2d at 455. Thus, 

the plain language of a statute will control even if the Court believes 

that "the legislature intended something else but failed to express it 

adequately." Id. 

Moreover, a "statute is not ambiguous merely because 

different interpretations are conceivable." Id. Courts are not 

"obliged to discern an ambiguity by imagining a variety of 

alternative interpretations." W. Telepage. Inc. v. City of Tacoma 

Dept. of Fin., 140 Wn.2d 599,608,998 P.2d 884 (2000). 

Here, the term "instrumentality" is unambiguous. The 

Legislature did not see fit to define this term, however, for purposes 

of RCW 82.04-4297. An undefined statutory term is given its 

common and ordinary meaning as found in a regular dictionary. 

Homestreet, 166 Wn.2d at 451. 

Webster's Third New International Dictionary (1981) defines 

"instrumentality" as "something by which an end is achieved: 
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MEANS." Webster's defines the word "instrumental" as "serving as 

a means or intermediary determining or leading to a particular 

result: being an instrument that functions in the promotion of 

some end or purpose." 

The definition set forth in the American Heritage Dictionary 

(4th ed. 2000) for "instrumentality" is largely the same: "the state 

or quality of being instrumental ... [a] means; an agency .... " 

"Instrumental," means "serving as a means or agency .... " 

Finally, Black's Law Dictionary (8th ed. 2004) defines 

"instrumentality" as "a thing used to achieve an end or purpose" or 

"a means or agency through which a function of another entity is 

accomplished. " 

These definitions share the same language and a common 

theme-an instrumentality is a person or an entity used to 

accomplish the ends of another. 

Here, compensating Skagit for the costs it incurred while 

caring for Medicare beneficiaries was the "end" that Medicare-the 

u.S. government-sought to accomplish. The "means" -or 

instrumentality-used by Medicare to accomplish this end were the 

payments made by Medicare beneficiaries and Medigap insurers. 

RCW 82.04.4297'8 deduction applies here because under the 

plain-language meaning of the term, Medicare copayments and 
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deductibles and payments from Medigap insurers are the 

government's means, or instrumentality, used to compensate Skagit 

for a portion of the health and social welfare services rendered. 

a. Medicare uses Medicare patient copayments and 
deductibles as a means to pay costs incurred by 
Skagit in treating Medicare patients. 

As one component of cost recovery, Medicare directs its 

beneficiaries to pay a copayment or deductible for the care they 

receive. Skagit may, but is not required to, collect these costs from 

its patients. See 42 C.F.R. § 489.30 ("The provider may charge the 

beneficiary or other person on his or her behalf..."); see also 42 

C.F.R. § 489.21. Medicare will pay this portion of the Hospital's 

Medicare costs, however, if the Hospital is unable to collect from 

the patient. 42 C.F.R. § 413.89. 

To summarize, the salient portions of the Medicare payment 

process with respect to individual Medicare beneficiaries may be 

summarized as follows: 

• Medicare contracts with hospitals and agrees to pay rates 

based on the hospital's costs of caring for Medicare 

patients (see 42 C.F.R. § 489.3; see also 42 C.F.R. § 

413.89; 42 C.F.R. § 413.1; 42 C.F.R. § 413.5); 
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• Hospitals may, but are not required to, collect inpatient 

hospital deductibles and coinsurance payments from 

patients (see 42 C.F.R. § 489.30); 

• Medicare regulations provide that Medicare covered 

service costs are not to be borne by others; thus, 

Medicare provides an additional funding mechanism 

used to pay the Hospital if a Medicare beneficiary fails to 

pay copayments and deductibles (see 42 C.F.R. § 413.89). 

Medicare sets the price it will pay Skagit for Medicare 

services, dictates what portion of the price third parties will pay, 

and if those payments are not received, reimburses Skagit for the 

remainder. Medicare uses patient copayments and deductibles as a 

component in the larger cost-recovery process for Medicare 

providers. 

b. Medicare uses Medigap insurers as a means to pay 
costs incurred by Skagit in treating Medicare 
patients. 

Medicare administers and funds a portion of its liability to 

Skagit for Medicare costs through creating relationships with 

Medigap insurers. The following points demonstrate how Medicare 

uses Medigap insurers to pay Medicare claims: 

• Medigap policies are authorized and certified by the 

Centers for Medicare and Medicaid services (i.e. the 
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agency which administers the Medicare program) in 

accordance with provisions of the Social Security Act (see 

42 U.S.C. § 1395ss(a)(1)); 

• Medicare dictates the minimum standards for the 

Medigap policy (see 42 U.S.C. § 1395ss(b)); 

• Medicare approves the premium, restricts the type of 

benefits that can be included in a Medigap policy, and 

requires Medigap insurers to secure certain statements 

concerning other health benefits to which the individual 

Medicare enrollee is entitled prior to issuing the policy 

(see 42 U.S.C. § 1395ss(d)); 

• Medicare prohibits advertising of these policies unless 

certain requirements are met (see id.); 

• Medicare prohibits the sale of policies that are not 

certified by the federal government (see irl.); 

• Insurers are required to coordinate their payment 

process with Medicare and to pay Medicare a user fee to 

receive payment data from Medicare (see id.; 42 U.S.C. § 

1395u(h)(3)); 

• Medicare "authorize[s] the insurer to have printed on ... 

[the] policy ... an emblem which the Secretary shall 

cause to be designed for use as an indication that the 
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policy has received the Secretary's certification" (42 

u.S.C. § 1395ss(a)(I)); 

• Federal Medicare law imposes significant fines for non-

compliance by insurance companies with the above rules 

(see 42 U.S.C. §§ 1395ss, 1395mm). 

Like the Medicare patient copayments and deductibles, 

Medicare uses Medigap insurers as a component in the overall cost-

recovery process for Medicare providers. 

2. Even assuming the term "Instrumentality" is 
ambiguous, the legislative history of RCW 
82.04.4297 indicates that deductions apply to 
Medicare co payments and deductibles and 
payments from Medigap insurers. 

If a statute is subject to multiple "reasonable 

interpretations," it is ambiguous. W. Telepage. Inc. v. City of 

Tacoma, 140 Wn.2d 599, 608, 998 P.2d 884 (2000). When 

presented with an ambiguous statute, the Court must look beyond 

the text to interpret it. State v. Bash, 130 Wn.2d 594,601,925 P.2d 

978 (1996). 

While tax exemptions are narrowly construed, "it is 

important to bear in mind that ... exceptions to statutory provisions 

are narrowly construed in order to give effect to legislative intent 

underlying the general provisions." R.D. Merrill Co. v. Pollution 

Control Hearings Bd., 137 Wn.2d 118, 140, 969 P.2d 458 (1999). 
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Going beyond the plain language of RCW 82.04.4297 in the 

event that the Court determines the term "instrumentality" is 

ambiguous, the Legislative findings at the time RCW 82.04-4297 

was revised in 2001 to clarify that Medicare copayments and 

deductibles and payments from Medigap insurers qualify for the 

deduction: 

The legislature finds that the deduction under the business 
and occupation tax statutes for compensation from public 
entities for health or social welfare services was intended to 
provide government with greater purchasing power when 
government provides financial support for the provision of 
health or social welfare services to benefited classes of 
persons ... [and] that this objective would be thwarted to a 
significant degree if the business and occupation tax 
deduction were lost by health or social welfare organizations 
solely on account of their participation in managed care for 
government-funded health programs. In keeping with the 
original purpose of the health or social welfare deduction. it 
is desirable to ensure that compensation received from 
government sources through contractual managed care 
programs also be deductible. 

Laws of 2001, 2nd Spec. Sess., ch. 23, § 1 (emphasis added). 

The Legislative intent behind RCW 82.04.4297's deduction 

is clear. The goal is to give the government more purchasing power 

when it pays, or directs others to pay, for the health care of 

designated beneficiaries. Medicare is the exact type of 

"government-funded health program" the Legislature had in mind 

when enacting the deduction. Payments from Medigap insurers 
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clearly fall within the type of revenue intended to be deductible 

under RCW 82.04-4297. 

Finding that Skagit could not claim the B&O tax deduction 

for Medicare copayments and deductibles and payments from 

Medigap insurers would thwart the Legislature's intent to provide 

the government with more purchasing power for programs like 

Medicare. If the money that the federal government pays, or directs 

others to pay, to healthcare providers is subject to the B&O tax, 

then that healthcare will increase in cost. Providers will pass off the 

B&O tax costs to the government in the form of higher prices for 

healthcare services; thus, increasing the costs Medicare will be 

obligated to pay. The increased cost of health care will reduce the 

federal government's purchasing power, when the Legislature 

actually intended to increase it. 

More than statements of legislative intent, though, the 

legislature's amendment to RCW 82.04-4297 also reveals the full 

original scope of the statute's deduction. In 2001, the Legislature 

amended RCW 82.04.4297 to make plain its intent that 

compensation for Medicare related health services received from 

both the government and Medicare-contracted insurers not be 
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subject to the B&O tax.2 Moreover, the Department limits refund 

and deduction to payments from Medicare HMO's (Le., a full wrap 

policy of insurance and will not allow a deduction for MediGap 

polices), which are not a full-wrap insurance coverage for Medicare 

beneficiaries 

To be consistent with the Legislature's intent, the Court 

should find that Medicare copayments and deductibles paid by 

Medicare beneficiaries are deductible under RCW 82.04-4297. 

B. Skagit is Not Subject to Interest and Penalties 
on the Department's Assessments. 

1. Skagit shares in the Sovereign Immunity of 
the State and is Not Subject to Interest Absent 
Statutory Authorization. 

Skagit is a municipal corporation organized and chartered by 

State statute to provide hospital services and other healthcare 

services to people within the hospital district. RCW 70.44.003, 

2 In 2002, the Legislature broadened RCW 82.04.4297's exemption 
by amending the statute and adopting a more generous deduction 
that included amounts received from any third party as 
compensation for services "covered under the federal medicare [sic] 
program .... " Laws of 2002, ch. 314, § 2 (codified at RCW 
82.04.4311). In addition, the Legislature explicitly ordered a 
"refund of [B&O] tax paid between January 1, 1998, and [April 2, 
2002]" to taxpayers on amounts that would be deductible under the 
new law. Granted, this new statute does not apply to amounts 
received from patient copayments or deductibles. RCW 
82.04.4311(1). Because this new limitation did not take effect until 
after Apri12, 2002, however, it does not destroy St. Joseph's 
claimed deduction for patient copayments and deductibles between 
the years 1997 and 2000. 
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;010. As a municipal corporation, Skagit is "a body politic 

established by law as an agency of the state ... " HTK Mgmt .. L.L.C. 

v. Seattle Popular Monorail Auth., 155 Wn.2d 612, 627, 121 P.3d 

1166 (2005). Its powers and duties are limited to those expressly 

and fairly implied by the State, as well as "those essential to the 

declared objects and purposes of the corporation." Washington 

Hosp. Liability Ins. Fund v. Public Hosp. Dist. NO.1 of Clallam 

County, 58 Wn. App. 896, 898, 795 P.2d 717 (1990). 

Skagit shares in the sovereign immunity of the State "in the 

exercise of those governmental powers and duties imposed upon 

[it] as representing the state." Kelso v. City of-Tacoma. 63 Wn.2d 

913,916,390 P.2d 2 (1964). The State delegated to Skagit by 

statute the power to operate a public hospital and, thus, activities 

failing within the ambit of this power fall within the scope of 

Skagit's sovereign immunity. See RCW 70.44.060. Because the 

B&O tax was assessed on activities that were carried out under the 

State's delegated power, the scope of Skagit's sovereign immunity 

will include the taxed activities. 

Our Supreme Court has "consistently held that the doctrine 

of governmental immunity is a matter of State policy which can be 

changed only by the legislature." Kelso, 63 Wn.2d at 915. When 

afforded by statute, however, this "right to sue the state ... extends 
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no farther than to grant the plaintiff the right to bring his action 

and ... to recover against the state a judgment for the amount due, 

not including interest unless the payment of interest by the state is 

also authorized by statute." Columbia Steel Co. v. State, 34 Wn.2d 

700,712,209 P.2d 482 (1949) (emphasis added). 

Washington courts have acknowledged the general rule that 

the State is not liable for interest on a debt absent specific 

legislative consent. See, Our Lady Lourdes Hosp. v. Franklin 

County, 120 Wn.2d 439,455-56, 842 P.2d 956 (1993) ("The general 

rule is that as a matter of sovereign immunity, the state cannot, 

without its consent, be held to interest on its debts."); see also, 

Jenkins v. Washington State Dep't of Soc. & Health Svcs., 160 

Wn.2d 287,302,157 P.3d 388 (2007) (citing Our Lady Lourdes for 

the rule that RCW 4.56.110 does not apply to the State, under the 

general rule that "the State cannot be held to interest on its debts 

without its consent."); Architectural Woods, Inc. v. State, 92 Wn.2d 

521,526,598 P.2d 1372 (1979) ("By our present ruling, we reinstate 

the rule ... that the state without its consent cannot be held to 

interest on its debts [and] decline to abrogate the doctrine of 

sovereign immunity ... adher[ing] to our position [] that 

governmental immunity is a matter of state policy which can be 

changed only by the legislature.") (internal quotations omitted); 
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Fosbre v. State, 76 Wn.2d 255,256,456 P.2d 335 (1969) ("[T]he 

state is not liable for interest on judgments rendered against it 

unless payment thereof has been authorized by statute [] or by a 

reasonable construction of a contract or statute, it has placed itself 

in a position ofliability.") (internal quotations omitted); State v. 

Thiessen, 88 Wn. App. 827, 829, 946 P.2d 1207 (1997) ("A statutory 

waiver of sovereign immunity as to interest will apply only in those 

circumstances specifically delineated by statute. We do not read 

into a statute provisions that are not there; nor do we modify a 

statute by construction."). 

These cases make plain the fact that, as a matter of law, the 

State cannot be held to interest on a debt unless it has specifically 

consented otherwise. And as a "political subdivision" of the State, 

this general rule applies to Skagit. Our Lady of Lordes Hosp., 120 

Wn.2d at 456. 

Here, there is no statute embodying the State's consent for 

the Department to assess interest against a State agency. The 

Department will argue that 82.32.050 provides for imposing 

interest on a municipal corporation, but this provision is a statute 

of general application and applies in broad stroke to "taxpayers" 

and, therefore, lacks the necessary specificity to waive sovereign 

immunity on the subject of interest. Washington courts have long 
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held that laws of general applicability do not apply to the State or its 

agencies. 

For instance, in Our Lady of Lourdes, a hospital sued 

Franklin County for the cost of medical care for two inmates. 120 

Wn.2d at 441-42. The County, in turn, sued DSHS as a third-party 

defendant for reimbursement of the liability to the hospital. Id. 

Although liability for the cost of care was upheld, the Supreme 

Court reversed the trial court decision awarding postjudgment 

interest because RCW 4.56.110-a statute imposing postjudgment 

interest on all judgments-lacked the express or implied consent of 

the State to pay postjudgment interest. 

Likewise, in Thiessen, a defendant who successfully 

defended against an assault charge on the basis of self-defense, was 

awarded reimbursement of his defense costs pursuant to RCW 

9A.16.110(2), as well as postjudgment interest. Thiessen, 88 Wn. 

App. at 828. The statute in question provided that the State would 

reimburse a person found not guilty by reason of self-defense of "all 

reasonable costs" and "other expenses involved in his or her 

defense." Id. at 829 

This Court reversed the trial court's award of interest, citing 

Our Lady of Lourdes, and held that 
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A statutory waiver of sovereign immunity as to interest will 
apply only in those circumstances specifically delineated by 
statute. We do not read into a statute provisions that are not 
there: nor do we modify a statute by construction. 

Id. (emphasis added). 

In this case, nothing suggests that the State has waived 

sovereign immunity as to interest on B&O tax assessments against a 

public hospital district. Indeed, the discussion above makes clear 

that the statutes relied upon by the Department apply to taxpayers 

generally. Because these statutes lack a waiver of sovereign 

immunity, the Department cannot assess or collect interest or 

penalties related to the tax assessments from Skagit as a municipal 

corporation. 

2. Interest is Waived Because Payment was 
Delayedfor Reasons Other than Skagit's 
Inaction. 

Even in the absence of sovereign immunity, however, 

Washington law provides a mandatory waiver or cancellation of 

interest if "the extension of a due date for payment of an 

assessment of deficiency was not at the request of the taxpayer and 

was for the sole convenience of the department" or if failure to 

make timely payment was the result of "circumstances beyond the 

control of the taxpayer." RCW 82.32.10S(3)(b), .105(1). 
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Here, the Department's unreasonable dalliance in 

completing the audits is the cause of Skagit's delay in paying the 

assessments. The Department repeatedly issued assessments 

knowing that its figures were not based on facts, rather the 

assessments were placeholders used to preserve claims that might 

otherwise be determined in subsequent audits from being 

timebarred. Thereafter, the Department did not diligently pursue 

its audits, forestalling the possibility that Skagit's tax liability could 

be determined accurately and in a timely fashion. The Department 

acknowledged as much by waiving the interest on its 1993 

assessment, but has remained steadfast in opposing waivers of 

interests on other assessments despite the fact that its dilatory 

conduct was the same on all of the assessments. 

During the Board hearing, Skagit presented testimony from 

its Reimbursement Manger and auditor detailing their frustration 

with the audit and appeal process and the fact that the assessments 

were in many ways detached from the Hospital's actual finances 

and revenue, even though this revenue was the basis for properly 

computing a B&O tax. Department documents and correspondence 

with Skagit confirm the following uncontroverted facts and 

demonstrate that the Board's findings of fact with respect to the 

27 



cause of Skagit's delay in making payment are not supported by 

substantial evidence: 

• The Department issued assessments without regard to 

whether the facts would support the assessme.nt, BTA 

Doc. 712 (e-mail from Department auditor to the Hospital 

- "Schedule 7 includes many accounts that are 

'Grant/Donation Revenue.' These are not subject to tax if 

there isn't a service performed or property exchanged for 

the grant. Please let me know which accounts, if any, are 

not taxable and we will take them out of the taxable 

total."); 

• The Department was aware that its work was incomplete 

and inaccurate, but issued flawed assessments because 

the statute oflimitations was expiring, BTA Doc. 751 

("The 1993 portion of the tax due was assessed prior to 

completion of the field work for the full audit period due 

to statute of limitations."); 

• The Department delayed the audit process for several 

years, despite the timely receipt of requested information 

from the Hospital, BTA Doc. 712 (e-mail exchange in 

October of 2004 in which the Department's auditor 

acknowledges with respect to the audit of the year 2000, 
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that "this is the first schedule written for the adjustment 

in your audits." The Hospital responded, "by my records 

the Department has had this information for over two 

years." The auditor replied, stating that timeliness is not 

a concern, "the limitation for assessment or providing tax 

credit is the statute of limitations ..... " In that same 

email the auditor also addresses the 1997 audit, stating: 

"FYI, It looks like we will get the 1997 adjustments to you 

by the end of the week." Id. The 1997 audit began in 

2001, nearly 3 years before this e-mail exchange.); 

• The Department adopted legal positions that were 

inconsistent with the taxation of other hospitals; BTA 

Doc. 698 (Letter from Clark Nuber to Department voicing 

its concern that, among other things, the Department did 

not apply the B&O tax to Medicare copayments and 

deductibles received by other Hospitals even though it 

sought to tax Skagit for this revenue.). 

The Department's audit of Skagit for tax years 1994-96 is an 

exemplar of the Department's delay in completing the audit 

process. The assessment for 1994-1996 was issued before the 

Department undertook any review of the facts and was knowingly 

incorrect. The Department had a duty to examine Skagit's tax 
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returns and base its assessment on that factual information. See 

RCW 82.32.050(1) ("If upon examination .. .it appears that a tax or 

penalty has been paid less than properly due .... ). In order to resolve 

the facts, Skagit petitioned the Department for a correction. 

Once Skagit petitioned for a correction, the Department 

could grant or deny the petition. See RCW 82.32.160. The 

Department granted the Hospital's petition. At that point, the 

Department had a duty to schedule a hearing before one of the 

Department's administrative law judges. WAC 458-20-100 ("The 

appeals division will acknowledge receipt of the petition and 

identify the administrative law judge ("ALJ") assigned to the 

appeal."). "If a conference is granted, the Department shall fix the 

time and place therefore and notify the petitioner thereof." RCW 

82·32.160. 

Instead of conducting a review, in 1999, the matter was 

referred back to the auditors. BTA Doc. 527. This is when the 

correction process ground to a standstill. Preliminary schedules for 

a post-assessment adjustment were not distributed to the Hospital 

until three years later, on December 12, 2002. BTA Doc. 532-546. 

An amended audit assessment was not issued for another year and 

a half (April 22, 2004). BTA Doc. 892. 
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The timing was completely within the Department's control. 

Similar delays were experienced with the audits for the other years: 

as mentioned earlier, interest on the 1993 audit was waived due to 

the Department's delays; the 1997 and 1998 audits were issued on 

November 26,2002 and later adjusted by separate post-adjustment 

assessments in November 24,2004 before an administrative law 

judge who heard the dispute concerning the assessment. BTA Doc. 

460-61. 

The Department's delays in completing the audits, and 

attendant assessments, revisions and appeals were for the benefit of 

the Department as it endeavored to correct previous errors. The 

Department's delays have negatively impacted the Hospital and 

imposing interest would impermissibly burden the taxpayers of 

Skagit County. Moreover, the Board's as~ertion, masked as a 

finding of fact, that "waiver of even partial interest would require 

the Board to micromanage the Department" does injury to justice. 

The Department did not present evidence that it would be 

cumbersome to waive, either in full or in part, the interest in 

question. The Department should not escape waiver of interest as 

required by law and equity simply because it would require more 

work than it is willing to muster. 

31 



Further, Skagit's failure to make payment was beyond the 

control of the Hospital because it could not pay the tax bill until the 

bill was supported by a clear claim of liability. The audits assessed 

taxes without regard to the underlying facts. Thus, when the 

Department issued a tax assessment which overstated the actual tax 

liability, and based the assessment on non-existent facts (even if the 

Department later assessed an equal amount of taxes on a different 

revenue stream), the Department created a legal conundrum. RCW 

70.44.171 provides that the Hospital's auditor must certify the 

appropriateness of each bill to be paid and must ask the county 

treasurer to pay the bill.3 The Hospital was legally constrained from 

directing the county treasurer to pay the assessment because the 

audit assessment was not supported by the facts laid out in the 

assessment. 

Here, interest must be waived because: (1) the Department's 

failure to complete accurate and timely audits occasioned the 

Hospital's delay in paying the assessments, and (2) the Hospital 

3 RCW 70-44.171 reads as follows: 

The treasurer of the county in which a J?ublic hospital district 
is located shall be treasurer of the district ... All district 
funds shall be paid to the treasurer and shall be disbursed by 
him only on warrants issued by an auditor appointed by the 
commission, upon orders or vouchers approved by it." 
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could not instruct the county auditor to pay the tax until a proper 

assessment had been prepared. 

c. Skagit is Entitled to Attorneys' Fees and Costs 
onADPeal. 

Skagit is entitled to its costs. RAP 14.2. The recoverable 

costs are set out in RAP 14.3. Skagit will file its cost bill with the 

appellate court within 10 days after the decision terminating review, 

as provided in RAP 14-4. Skagit is also entitled to an award of 

reasonable attorney fees, and will submit the required affidavit of 

fees and expenses at the appropriate time. RAP 18.1. 

VI. CONCLUSION 

For the reasons discussed above, the Board of Tax Appeals 

final decision should be reversed and a refund of the taxes and 

interest in dispute should be ordered. 

DATED this 9 th day of November, 2009. 
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/ ~oger L. H lman, WSBA #18643 
Jamal N. Whitehead, WSBA #39818 
Attorneys for Appellant Skagit County 
Public Hospital 
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Westlaw 
598 P.2d 1372 
92 Wash.2d 521, 598 P.2d 1372 
(Cite as: 92 Wash.2d 521, 598 P.2d 1372) 

Supreme Court of Washington, En Banc. 
ARCHITECTURAL WOODS, INC., Appellant, 

v. 
The STATE of Washington, Respondent. 

No. 45186. 

Aug.24,1979. 

Assignee of claim for funds due on contract for con
struction of facilities at state college, which received 
judgment for principal sum, appealed from order of 
Superior Court, Thurston County, Robert I. Doran, I., 
which denied its request for prejudgment and post
judgment interest. The Supreme Court, adopting an 
opinion by Hamilton, I., held that by entering into 
construction contract, state college waived its sover
eign immunity to be sued on contract claim and such 
waiver extended to every aspect of its contractual 
liability including liability for the prejudgment and 
post judgment interest. 

Reversed. 

West Headnotes 

III States 360 ~171 

360 States 
360V Claims Against State 

360kl71 k. Interest. Most Cited Cases 
Doctrine of sovereign immunity prohibits a state 
from being held to interest on its debts without its 
consent. 

ill States 360 ~171 

360 States 
360V Claims Against State 

360kl71 k. Interest. Most Cited Cases 
The necessary consent by State to be liable for inter
est on its debt may be implied, and is not limited to 
express statutory or contractual consent. 

m States 360 ~171 

Page I 

360 States 
360V Claims Against State 

360kl71 k. Interest. Most Cited Cases 
By entering into an authorized contract, State impli
edly consents to liability for interest on same basis as 
a private party; overruling Pape v. Armstrong, 47 
Wash.2d480.287P.2d 1018. 

ill States 360 ~171 

360 States 
360V Claims Against State 

360k 171 k. Interest. Most Cited Cases 

States 360 ~191.9(1) 

360 States 
360VI Actions 

360k191 Liability and Consent of State to Be 
Sued in General 

360k191.9 Particular Actions 
360k191.9(I) k. In General. Most Cited 

Cases 
(Formerly 360kI91(1.l9» 

Statute authorizing state colleges and universities to 
enter into contracts for acquisition and construction 
of facilities impliedly consents to interest liability 
against State as well as to suits against State on con
tract claims. RCWA 28B.I0.300. 

ill States 360 ~171 

360 States 
360V Claims Against State 

360kl71 k. Interest. Most Cited Cases 

States 360 ~191.6(1) 

360 States 
360VI Actions 

360k191 Liability and Consent of State to Be 
Sued in General 

360k191.6 Mode and Sufficiency of Con-
sent 

360k191.6(l) k. In General. Most Cited 
Cases 

(Formerly 360kI91(1.l2» 
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(Cite as: 92 Wash.2d 521, 598 P.2d 1372) 

By entering into construction contract, state college 
waived its sovereign immunity to' be sued on contract 
claim and such waiver extended to every aspect of its 
contractual liability including liability for prejudg
ment and post judgment interest; overruling Pape v. 
Armstrong. 47 Wash.2d 480,287 P.2d 1018. RCWA 
4.92.010, 28B.I0.300. 
*522 **1373 Kane, Vandeberg & Hartinger, Harold 
Hartinger, Tacoma, for appellant. 

Slade Gorton, Atty. Gen., Larry Schrieter, Richard 
Montecucco, Sally Austin, Michael Flynn, Asst. At
tys. Gen., for respondent. 

PERCURlAM. 

This case presents the issue of whether a private liti
gant who has been awarded judgment arising out of a 
contract with a state agency may recover prejudg
ment and post judgment interest from the agency. We 
answer that question in the affIrmative. 

The facts and procedural history of this case can be 
summarized as follows: 

On March 10, 1971, The Evergreen State College at 
Olympia (Evergreen), an agency of the State, entered 
into a contract with the Didco Corporation (Didco) 
for the construction of student room furnishings in a 
student dormitory. Architectural Woods, Inc., 
Didco's assignee as to funds due on the contract, 
brought an action against Evergreen to recover an 
amount of the assigned funds still owing under the 
assignment, claiming that Evergreen paid the funds to 
the wrong party. The action was dismissed by the 
trial court. Architectural Woods appealed, and we 
reversed the trial court's decision, remanding the 
cause to superior court for entry of judgment on be
half of Architectural Woods. Architectural Woods, 
Inc. v. State, 88 Wash.2d 406, 562 P.2d 248 (1977). 
When the case returned to the superior court for 
judgment, Architectural Woods proposed a judgment 
for the principal sum due and for prejUdgment and 
post judgment interest. 

*523 Judgment after the appeal was entered October 
26, 1977, awarding plaintiff $34,226.90, but denying 
plaintiff prejudgment and post judgment interest. The 
trial court denied the interest on the ground that such 

. an award is barred by the doctrine of sovereign im
munity. Plaintiff then brought this appeal challenging 
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the denial of its request for interest. 

The legislature has passed statutes which set the rate 
of interest for prejudgment interest [FNll and post
judgment interest.[FN21 Neither**1374 of these stat
utes expressly exempts the State from their operation. 
An early case, Brewster v. State, 170 Wash. 422, 16 
P.2d 813 (1932), held that a contractor who obtained 
a judgment against the State on a contract claim 
could not be awarded prejudgment interest on the 
ground that such interest would only be awarded on 
liquidated claims. In its opinion, the court did not 
mention the doctrine of sovereign immunity as a 
ground for withholding interest. 

FNl. "Every loan or forbearance of money, 
goods, or thing in action shall bear interest 
at the rate of six percent per annum where 
no different rate is agreed to in writing be
tween the parties. The discounting of com
mercial paper, where the borrower makes 
himself liable as maker, guarantor or in
dorser, shall be considered as a loan for the 
purposes of this act." RCW 19.52.010. 

FN2. "Interest on judgments shall accrue as 
follows: 

"(1) Judgments founded on written con
tracts, providing for the payment of inter
est until paid at a specifIed rate, shall bear 
interest at the rate specifIed in such con
tracts, not in any case, however, to exceed 
ten percent per annum: Provided, That 
said interest rate is set forth in the judg
ment. 

"(2) Except as provided under subsection 
(1) of this section, judgments shall bear 
interest at the rate of eight percent per an
num from the date of entry thereof: Pro
vided, That in any case where a court is 
directed on review to enter judgment on a 
verdict or in any case where a judgment 
entered on a verdict is wholly or partly af
fIrmed on review, interest on the judgment 
or on that portion of the judgment af
fIrmed shall date back to and shall accrue 
from the date the verdict was rendered: 
Provided, However, That in any case 
where notice of appeal or petition for writ 

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 



598 P.2d 1372 
92 Wash.2d 521,598 P.2d 1372 
(Cite as: 92 Wash.2d 521, 598 P.2d 1372) 

of review is filed prior to June 12, 1969, 
interest shall accrue from the date of entry 
of judgment and shall not date back to the 
date the verdict was rendered." RCW 
4.56.110. 

The doctrine was first used in this state as a bar to the 
award of post judgment interest in a case involving a 
workman's compensation claim. *524Spier v. De
partment of Labor & Indus .. 176 Wash. 374. 29 P.2d 
679 (934). This court stated the general rule that 
''the state cannot, without its consent, be held to in
terest on its debts." Spier at 376-77. 29 P.2d at 680. 
This rule has been restated in subsequent cases in
volving various types of claims, including: tort ac
tions under the tort claims act,fFN31 Fosbre v. State. 
76 Wash.2d 255, 456 P.2d 335 (969); workman's 
compensation claims, Horton v. Department of Labor 
& Indus .. 199 Wash. 212. 90 P.2d 1009 (939); 
claims for illegally exacted taxes, Columbia Steel Co. 
v. State. 34 Wash.2d 700. 209 P.2d 482 (949); an 
action, in mandamus arising under the veteran's pref
erence act, Bond v. State, 70 Wash.2d 746. 425 P.2d 
10 (967); and contract claims, Pape v. Armstrong. 
47 Wash.2d 480. 287 P.2d 1018 (955); Moen v. 
State, 17 Wash.App. 35. 560 P.2d 728 (1977). 

FN3. Notably, after Fosbre v. State. 76 
Wash.2d 255. 456 P.2d 335 (1969), was de
cided, the legislature passed a statute to al
low the recovery of interest from the state in 
tort actions. RCW 4.56.115. Following the 
decisions of Spier v. Department of Labor & 
Indus~, 176 Wash. 374.29 P.2d 679 (934)' 
and Columbia Steel Co. v. State, 34 
Wash.2d 700. 209 P.2d 482 (]949), the leg
islature had likewise enacted laws which al
lowed interest to be recovered from the state 
in workman's compensation cases, RCW 
51.32.080, and claims for illegally exacted 
taxes, RCW 82.32.060. 

However, successive cases have expanded this rule 
considerably since its inception in Spier. In Columbia 
Steel Co. v. State, Supra, a case in which plaintiffs 
sought interest on illegally exacted taxes, the court 
followed the rule of Spier but modified the rule to fit 
the facts and law of the case. The court stated, 34 
Wash.2d at page 713, 209 P.2d at page 489. that 

In the absence of a statute providing that the state 

Page 3 

shall be liable for interest upon amounts awarded to 
private parties by judgments for the refund of taxes, . 
.. interest upon the amounts which the taxpayers may 
recover will not be allowed. 

(Italics ours.) 

It is noteworthy that up to and including the decision 
in Columbia Steel, none of the cases which had been 
decided on the question of recovery of interest from 
the state had involved contract claims. Due to the 
statutory schemes *525 underlying those cases, it was 
logical to interpret the "consent" requirement of the 
Spier rule to mean "statutory consent." By the time 
Pape v. Armstrong, Supra, was decided, the require
ment of statutory consent had been firmly engrafted 
into the rule of Spier, which merely held that a state 
cannot be held to interest without its consent. There
fore, in Pape, the first one in this line of cases in _ 
which the plaintiff sought interest on a contract 
claim, the court denied the claim, holding: 

The state cannot be sued without its consent, and 
Then only in the manner and to the extent provided 
by statute. Spier v. Dept. of Labor & Industries, 176 
Wash. 374,29 P.2d 679: Columbia Steel Co. v. State, 
34 Wash.2d 700. 209 P.2d 482. Since no applicable 
statute consenting to **1375 the state's being held 
liable for interest has been called to our attention, we 
hold that the trial court erred in including the provi
sion for interest in the judgment. 

Pape v. Armstrong. Supra, 47 Wash.2d at 489. 287 
P.2d at 1023. (Italics ours.) 

In applying the "statutory consent" standard of Co
lumbia Steel as opposed to the general "consent" 
standard enunciated in Spier, the court in Pape was 
constrained to fmd that no such consent to liability 
for interest was given. 

Subsequently, in Bond v. State. Supra 70 Wash.2d at 
748,425 P.2d at II. this court stated that Washington 
has followed the "generally recognized rule" that a 
state is not liable for interest in any case "except 
where expressly, or By a reasonable construction of a 
contract or statute, it has placed itself in a position of 
liability." (Italics ours.) These requirements have 
been strictly followed. In Fosbre v. State, Supra, the 
court was presented with the question of whether the 
state is liable for interest under the Tort Claims Act, 
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which provides: 

The state of Washington, whether acting in its gov
ernmental or proprietary capacity, shall be liable for 
damages arising out of its tortious conduct to the 
same extent As if it were a private person or corpora
tion. 

(Italics ours.) RCW 4.92.090. 

*526 The court held, over Justice Weaver's dissent, 
that this provision did not create liability for interest 
on the part of the State. In his dissent, Justice Weaver 
wrote, 76 Wash.2d at page 258, 456 P.2d at page 
336: 

It is apparent that when the state consented to submit 
to tort liability, as it is authorized to do by article 2, 
section 26 of the state constitution, it placed itself in 
the same position as other litigants, and, like them, 
rendered itself liable upon any judgment the court 
might determine from the facts. 

Most recently, in Moen v. State, 17 Wash.App. 35, 
560 P.2d 728(977), Division Three of the Court of 
Appeals denied a claim of postjudgment interest on a 
judgment against the State based on a contract claim. 
The court held that the faIlure of the statute to ex
pressly exclude the State from its provisions did not 
entitle the plaintiff to interest, following the rule ar
ticulated in Bond.that a state" 'is. not liable for inter
est in any case except where expressly, or by a rea
sonable construction of a contract or statute, it has 
placed itself in a position of liability.''' Moen v. 
State, Supra at 37,560 P.2d at 729. 

[1][2][31 By our present ruling, we reinstate the rule 
of Spier that the state without its consent cannot be 
held to interest on its debts. As such, we decline to 
abrogate the doctrine of sovereign immunity as plain
tiff has urged, and we adhere to our position in Kelso 
v. Tacoma. 63 Wash.2d 913, 390 P.2d 2 (1964), that 
governmental immunity is a matter of state policy 
which can be changed only by the legislature. How
ever, we depart from those cases which have modi
fied and qualified the rule of Spier to the point that it 
cannot be justly applied. It is our opinion that the 
consent to liability for interest which was required 
under the rule of Spier can be an implied consent, and 
is not limited to the express statutory or contractual 
consent, which was required by subsequent cases. It 
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is our further opinion that by the act of entering into 
an authorized contract with a private party, the State, 
absent a contractual provision to the contrary, thereby 
waives its sovereign immunity in regard to the trans
action and impliedly consents to the *527 same re
sponsibilities and liabilities as the private party, in
cluding liability for interest. Therefore, we specifi
cally overrule the decisions of Pape v. Armstrong, 
Supra, and Moen v. State, Supra, which held that the 
State is not liable for interest on a written contract. 

Pursuant to RCW 4.92.010: 

Any person or corporation having any claim against 
the state of Washington shall have a right of action 
against the state in the superior court .... 

The word "claim" as used in the statute means "cause 
of action." **1376Northwestem & Pac. Hypotheek 
Bank v. State, 18 Wash. 73, 50 P. 586 (897); 
Systems Amusement, Inc. v. State, 7 Wash.App. 516, 
500 P.2d 1253 (1972). By this statute, the State has 
waived its sovereign immunity from lawsuits of vari
ous types. 

I£ill However, we believe that this statute is only 
one expression of the legislature's consent to suit on a 
Contract claim. The State also Impliedly waived im
munity for Evergreen here by the legislature's enact
ment of RCW 28B.I0.300,[EN!l which authorized 
Evergreen to engage in contracts such as the one in 
the present case and by Evergreen's actual entry into 
such a contract. We hold that this implied waiver of 
sovereign immunity includes not only consent for 
Evergreen to be sued, but also consent for Evergreen 
to be held to the same responsibilities and liabilities 
as a contracting individual. This includes liability for 
prejudgment and postjudgment interest. 

FN4. RCW 28B.l 0.300 states, in part: 

"The boards of regents of the state univer
sities and the boards of trustees of the 
state colleges are severally authorized to: 

"(1) Enter into contracts with persons, 
firms or corporations for the construction, 
installation, equipping, repairing, renovat
ing and betterment of buildings and facili
ties for the following: 
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"(a) donnitories" 

This statute, which was in effect at the 
time of the contract between the parties to 
this case, was amended in 1973. The 
amended version does not significantly 
differ from the fonner statute in relation to 
the issues discussed here. 

In fmding an implied consent by the State to be sued 
on authorized contracts, we agree with the reasoning 
of the *528 Idaho Supreme Court in Grant Constr. 
Co. v. Burns. 92 Idaho 408. 443 P.2d 1005 (1968). In 
that case, the state of Idaho claimed that it could not 
be held liable for damages arising from its breach of 
contract because the State had not expressly waived 
its immunity from suit. There existed no express stat
ute under which the State could be sued for breach of 
contract. However, the Idaho Supreme Court held 
that a waiver of sovereign immunity in such a situa
tion could be implied. 

In regard to the scope of this implied waiver the 
court cited from the case Carr v. State ex reI. Coet
losguet. 127 Ind. 204, 26 N.E. 778 (891), in which 
the Supreme Court of Indiana stated, at pages 206-07, 
26 N.E. at page 779: 

In entering into the contract it (the state) laid aside its 
. attributes as a sovereign and bound itself substan
tially as one of its citizens does when he enters into a 
contract. Its contracts are interpreted as the contracts 
of individuals are, and the law which measures indi
vidual rights and responsibilities measures, with few 
exceptions, those of a state whenever it enters into an 
ordinary business contract. 

A· similar approach was taken by the Supreme Court 
of Kansas, which held that since the State Public 
Employees Retirement System may be sued on its 
contractual obligations, prejudgment and postjudg
ment interest was allowable as a proper element of 
damages for breach of its contract. That court consid
ered the legislative authorization for the Retirement 
System to engage in and carry out contracts and con
cluded that the legislature has given its consent that 
the system be sued on its authorized contract. The 
court then reasoned: 
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Where the state legislature has consented that one of 
its agencies may be sued on its express contracts, the 
waiver of sovereign immunity should extend to every 
aspect of its contractual liability including the right to 
the other contracting party to recover interest where it 
is customarily included as a part of the damages to be 
awarded for breach of contract. As we stated in 
Carroll v. Kittle, 203 Kan. 841. 457 P.2d 21. if the 
government is to *529 enter into business ordinarily 
reserved to the field of private enterprise, it should be 
held to the same responsibilities and liabilities. 

Shapiro v. Kansas Pub. Employees Retirement Sys
tem, 216 Kan. 353, 357, 532 P.2d 1081. 1084(975). 

We consider this reasoning to be sound and to accord 
with principles of fairness. **1377 In regard to public 
works contracts, we recognize that costs of fmancing 
are very important, and that the loss of the use of 
money is likely to have serious effects on the fman
cial status of a contractor. See Vance, Fully Com
pensating the Contractor for Delay Damages in 
Washington Public Works Contracts, 13 Gonzaga 
L.Rev. 410, 454 (1978). Furthennore, our decision is 
'harmonious with the reasoning of early cases of this 
court which expressed the principle that the State 
must not expect more favorable treatment than is fair 
between men in its business relations with individu
als. State ex reI. Washington Paving Co. v. Clausen, 
90 Wash. 450, 156 P. 554 (916). In State ex reI. 
G~llette v. Clausen, 44 Wash. 437, 87 P. 498 (906), 
thlS court held that the state auditor had no power to 
set aside an authorized employment contract on the 
ground that the compensation was unreasonable and 
excessive. The court reasoned: 

"There is not one law for the sovereign and another 
for the subject; but, when the sovereign engages in 
business and the conduct of business enterprises, and 
contracts with individuals, although an action may 
not lie against the sovereign for a breach of the con
tract, whenever the contract in any fonn comes be
fore the colU1S, the rights and obligations of the con
tracting parties must be adjusted upon the same prin
ciples as if both contracting parties were private per
sons. Both stand upon equality before the law, and 
the sovereign is merged in the dealer, contractor and 
suitor." People v. Stephens, 71 N.Y. 527, 549. 

State ex reI. Gillette v. Clausen, Supra at 441. 87 P. 
at 499-500. 
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We therefore reverse the trial court's denial of interest 
to the plaintiff based on sovereign immunity and hold 
that any sovereign immunity possessed by Evergreen 
was waived *530 by its entry into an authorized con
tract. We further hold that such waiver extended to 
every aspect of its contractual liability including li
ability for interest. The case is remanded with in
structions to determine the proper amount of pre
judgment and postjudgment interest. 

The foregoing opinion was prepared by Justice OR
RIS L. HAMIL TON prior to his retirement and is 
adopted by the court as its opinion. 

WILLIAMS, J., did not participate in the disposition 
of this case. 
Wash., 1979. 
Architectural Woods, Inc. v. State 
92 Wash.2d 521,598 P.2d 1372 

END OF DOCUMENT 

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 

Page 6 



Westiaw 
38 P.3d 1010 
145 Wash.2d445, 38 P.3d 1010 
(Cite as: 145 Wash.2d 445, 38 P.3d 1010) 

H 
Supreme Court of Washington, 

En Banc. 
CITY OF SPOKANE, by and through its W ASTE

WATER MANAGEMENT DEPARTMENT, as 
Taxpayer, Petitioner, 

v. 
WASHINGTON STATE DEPARTMENT OF 

REVENUE, Respondent. 
No. 70765-1. 

Jan. 24, 2002. 

City sewer department sought review of Department 
of Revenue's decision denying its request for a refund 
of excise taxes on income city derived from sewer 
services, alleging that lower business and occupation 
tax (B & 0 tax) for sewer transfer services, rather 
than public utility tax rate for sewer collection ser
vices, applied. The Board of Tax Appeals affinned, 
and city appealed. The Superior Court, Spokane 
County, Richard Schroeder, J., reversed the Board, 
and the Department appealed. The Court of Appeals, 
104 Wash.App. 253, 17 P.3d 1206, reversed. City 
appealed. The Supreme Court, Chambers, J., held 
that B & 0 tax applied to interceptors in sewerage 
system. 

Reversed. 

West Headnotes 

ill Administrative Law and Procedure ISA 
£=;>744.1 

15A Administrative Law and Procedure 
15A V Judicial Review of Administrative Deci-

sions 
15AV(D) Scope of Review in General 

15Ak744 Trial De Novo 
15Ak744.1 k. In General. Most Cited 

Cases 
Review by the appellate court of an agency's decision 
is de novo. 

ill Statutes 361 ~19(1) 

Page I 

361 Statutes 
361 VI Construction and Operation 

361VI(A) General Rules of Construction 
361k213 Extrinsic Aids to Construction 

Cited Cases 

361 k219 Executive Construction 
361k219(1) k. In General. Most 

Statutes 361 €=:>245 

361 Statutes 
361 VI Construction and Operation 

361 VI(B) Particular Classes of Statutes 
361k245 k. Revenue Laws. Most Cited 

Cases 
The reviewing court shows considerable deference to 
the interpretation of an agency charged with inter
preting a statutory scheme; however, if there is any 
doubt as to the meaning of a tax statute, it must be 
construed against the taxing power. 

ill Statutes 361 €==>192 

361 Statutes 
361VI Construction and Operation 

361 VI(A) General Rules of Construction 
361kl87 Meaning of Language 

361kl92 k. Technical Tenns. Most 
Cited Cases 
When interpreting a statute, technical language 
should be given its technical meaning when used in 
its technical field. 

HI Statutes 361 €==>188 

361 Statutes 
361VI Construction and Operation 

361 VICA) General Rules of Construction 
361k187 Meaning of Language 

361kl88 k. In General. Most Cited 

Statutes 361 ~208 

361 Statutes 
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361 VI Construction and Operation 
361 VI(A) General Rules of Construction 

361k204 Statute as a Whole, and Intrinsic 
Aids to Construction 

361k208 k. Context and Related 
Clauses. Most Cited Cases 
When 'interpreting a statute, a word is not a crystal, 
transparent and unchanged, it is the skin of a living 
thought and may vary greatly in' color and content 
according to the circumstances and the time in which 
it is used. 

ffi.l Municipal Corporations 268 ~10 

268 Municipal Corporations 
268XI Use and Regulation of Public Places, 

Property, and Works 
268XI(B) Sewers, Drains, and Water Courses 

268k71O k. Private Sewers and Drains. 
Most Cited Cases 

(Formerly 371kl062) 

Taxation 371 €=;>3526 

371 Taxation 
371 VIII Income Taxes 

371 VIII(F) Rates of Taxation, Surtaxes, and 
Additional Taxes 

371k3526 k. Gross Income Tax Rates. 
Most Cited Cases 

(Formerly 371k1062) 
Business and occupation services tax rate for transfer 
of sewage, rather than the higher public utility tax for 
collection of sewage, applied to portion of sewerage 
system utilizing large interceptor pipes~ under sub
stantial use test, interceptors served a delivery or 
conducting function to transfer sewage, regardless of 
whether some houses were hooked directly into the 
interceptors rather than other sewage lines. West's 
RCWA 82.16.020~ Wash. Admin. Code § 458-20-
251. 
**1010 Short, Cressman & Burgess, *447 Brian L. 
Comstock, Andrew William Maron, Seattle, Amicus 
Curiae. 

Robert Gerard Beaumier, Jr., Assistant Spokane City 
Attorney, Spokane, Counsel for Petitioner. 

Christine Gregoire, Attorney General, Anne Eliza
beth Egeler, Asst., Olympia, Counsel for Respondent. 
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CHAMBERS, J. 

This case concerns the apportionment of sewerage flU 

between collection sewerage subject to the 3.6 per
cent public utility tax and sewerage concerned with 
the transportation and treatment of sewage, which 'is 
subject to the business and occupation (B & 0) ser
vices tax rate. The B & 0 tax rate varies, but is al
ways lower than the public utility tax rate, and at the 
time of the complaint was 2.0 percent. At an adminis
trative hearing, the Board of Tax Appeals (BTA) 
concluded that **1011 collection (subject to the 
higher tax rate) .continues up to the point where no 
new sewage is introduced into the system. The supe
rior court reversed, concluding that collection occurs 
only in the small lateral pipes, but the Court of Ap
peals reversed again and found for the Department of 
Revenue (DOR). The City of Spokane sought review 
of the decision of the Court of Appeals, which we 
granted. Spokane argues here that its l~ge interceptor 
pipes should be taxed at the lower rate applicable to 
transfer. We reverse the Court of Appeals and affirm 
the superior court. 

FNI. "Sewerage" refers to the physical fa- . 
cilities (pipes, lift stations, treatment and 
disposal facilities) through which sewage 
flows. 

FACTS 

Two different tax rates apply to sewerage. At the 
time under appeal, the gross income attributable to 
the portion *448 involved in collection of sewage 
was taxed at 3.6 percent under the public utility tax, 
RCW 82.16.020 (1)(a), while the portion involved in 
transport of sewage was taxed at 2.0 percent under 
the generic B & 0 statute, former RCW 82.04.290(4) 
(1996). FN2 WASHINGTON STATE Is the only state 
to identify a separate tax applicable to sewage collec
tion. See 3 St. Tax Guide (CCH) 9401-606 (2001). 

FN2. The B & 0 tax rate varies, but at that 
time was 2.0 percent. 

Prior to 1985, the entire sewer system was taxed at 
the lower rate, the generic B & 0 tax. However, in 
1985, the Legislature imposed a new 3.6 percent pub
lic utility tax on the gross income of businesses in-
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volved in "sewerage collection:" 

Public utility tax imposed-Additional tax imposed
Deposit of moneys. (I) There is levied and there 
shall be collected from every person a tax for the 
act or privilege of engaging within this state in any 
one or more of the businesses herein mentioned 
The tax shall be equal to the gross income of the 
business, multiplied by the rate set out after the 
business, as follows: 

(a) Express, sewerage collection, and telegraph 
businesses: Three and six-tenths percent; 

RCW 82.1 6.020. The goal was to increase revenue in 
order to help fund the newly created public wOtXS 
assistance account. 

Pursuant to this statute, the DOR promulgated a regu
lation imposing the public utility tax on all income 
derived from sewage collection and transport. WAC 
458-20-179. At that point, no confusion existed be
cause all sewerage was taxed at the same rate. How
ever, the following year DOR reinterpreted the law 
and promulgated WAC 458-20-251 (Rule 251) re
stricting the tax to the portion derived from collection 
and leaving the remainder to be taxed at the lower 
rate applicable to the generic B & 0 statute: 

The department has determined that, within the in
tent of the law, only the portion of gross receipts 
from customer billings attributable to the "collec
tion" portion of services *449 rendered should be 
taxed under the public utility tax classification. 

WAC 458-20-251(2). Although neither the rule nor 
the statute from which it was derived defmes the term 
"collection," Rule 251 specifies that collection does 
not include transfer, treatment, or disposal of sewage. 
WAC 458-20-251(3Xa). However, a difference of 
opinion arose about where sewage collection ends 
and sewage transfer begins. 

Spokane manages hundreds of miles of sewer pipes, 
which take sewage from the customers to a sewage 
treatment and disposal plant. The pipes range in di
ameter from 4 inches to 135 inches, with 358 miles at 
8 inches or less, and 397.42 miles at more than 8 
inches, totaling 755.52 miles.flQ Sewage from each 
property empties into a lateral pipe, and these laterals 
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run along the street. Each lateral pipe is up to 8 
inches in diameter and collects sewage from up to 72 
homes. The largest building in Spokane uses 8 inch 
laterals, and of the 80,000 sewer connections main
tained by the City of Spokane, only 1-2 percent have 
lateral lines exceeding 8 inches in diameter. A lateral 
has no other common tributary to it. For accounting 
convenience, Spokane classifies all pipes of 8 inches 
or less as laterals and those over 8 inches as intercep
tors or trunks. fN4 

FN3. Some estimates suggest the total is 
closer to 800 miles. 

FN4. Interceptors or trunks are large sewers 
into which other sewers discharge. Howard 
E. Babbitt & E. Robert Baumann, Sewerage 
and Sewage Treatment 4 (8th ed.1967). 
Spokane claims that because a few laterals 
are over 8 inches, this accounting favors the 
state. 

**1012 Until the 1950s, the laterals emptied directly 
into the nearest convenient river or lowland area. 
When treatment plants became prevalent, however, 
large interceptor pipes were installed to transport 
sewage from the point where the sewage was for
merly discharged from laterals to exit the system. 
These interceptors carried the sewage to the treatment 
facility. Interceptors are at least 8 inches in diameter 
and are often up to 12 feet in diameter. 

Bill Peacock, Senior Engin~er for Spokane's Waste
water Department, testified at the BT A hearing that 
from the *450 point where the lateral feeds into the 
interceptor, the primary function of the sewerage is 
transfer ofthe sewage to the plant: 

[O]nce that sewage hits here, it's on its freeway to the 
plant, and it doesn't care how many cars or how 
many people flush their toilet; it's moving that di
rection and moving there only. 

Tr. ofHr'g Before BTA at 70. 

About 1,600 (1 or 2 percent) of Spokane's customers 
are located along an interceptor line, and their sewage 
empties directly into the interceptor. Installation of 
laterals from these buildings would be an unneces
sary duplication. 
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At certain points in the system, where gravity is in
adequate to propel the sewage, lift stations propel the 
sewage uphill through pressurized pipes called force 
mains. After the hill is overcome, force mains recon
nect to the gravity flow system. This process may be 
repeated several times until the sewage reaches the 
treatment facility. A pressurized pipe is unable to 
collect sewage, but can only transfer it No such 
pumps are found in the laterals. 

When Rule 251 was adopted, Spokane defined 23.99 
percent of its assets as collection sewerage, with the 
remaining 76.0 I percent engaged in transfer and 
treatment. A DOR audit that year concluded that 
Spokane owed $70,000 in taxes, assuming that col
lection continues until the point where no further 
collection lines enter the system prior to entry into 
the treatment plant. If one home emptied into an in
terceptor pipe, DOR considered the pipe to be a col
lection line rather than a transfer line. This definition 
labeled 99.39 percent of Spokane's pipes as collection 
sewerage, leaving less than I percent as transfer sew
erage. The remainder of the noncollection income 
was from the treatment plant, which is the most ex
pensive component of sewe~age. 

After paying, Spokane petitioned DOR for a refund, 
arguing that neither interceptor lines nor pressurized 
lines should be counted as collection lines, and that 
they should therefore be taxed at the lower B & 0 
rate. The BT A upheld *451 DOR's ruling, and the 
superior court reversed. The Court of Appeals upheld 
the original ruling, holding that a sewerage system 
collects sewage until the last point at which new sew
age is introduced, and only after that point is the sew
erage devoted to transfer. Spokane seeks review. 

ANALYSIS 

ill The Administrative Procedure Act, chapter 34.05 
RCW, governs appeals from BTA. Spokane does not 
challenge any of BT A's findings of fact, so they are 
verities on appeal. Tapper v. Emplovment Sec. Dep't. 
122 Wash.2d 397, 407, 858 P.2d 494 (993). When 
reviewing a question of law, the appellate court 
grants relief if the agency "erroneously interpreted or 
applied the law." RCW 34.05.570{3Xd). Review is de 
novo. Enter. Leasing. Inc. v. City of Tacoma, 139 
Wash.2d 546, 551, 988 P.2d 961 (]999). Spokane has 
the burden of showing that BT A's decision was erro-
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neous. RCW 34.05.570(3)(e). 

RCW 82.16.020, the statute imposing the public util
ity tax, does not define the term "collection" for the 
purpose of determining where "sewerage collection" 
ends. Spokane urges a substantial use test, arguing 
that collection ends at the point where the sewerage is 
used primarily for the purpose of sewage transfer. 
DOR, on the other hand, urges a sole use test, arguing 
that collection continues until the point at which the 
sewerage is ·used exclusively for sewage transfer. 

**1013 When attempting to determine where collec
tion ends and where transfer begins,. DOR incorpo
rated a definition of "collection" into Rule 251: 

"Sewerage collection business" means the activity 
of receiving sewage deposited into and carried off 
by a system of sewers, drains, and pipes to a com
mon point, or points, for disposal or for transfer to 
treatment for disposal, but does not include such 
transfer, treatment, or disposal of sewage. 

WAC 458-20-25 I Olea). 

ill The State argues that if collection includes 
"carry[ing] off' as well as receiving sewage, then 
collection must have *452 a transportation compo
nent. Thus, deferring to the agency, BTA accepted 
DOR's proposition that the pipes are involved in col
lection up to the point where the last customer hook
up enters the system. The Court of Appeals, in af
firming the BTA, concluded that although RCW 
82. I 6.020 does not define the term "collection," Rule 
25 I unambiguously defines the term. We agree that 
Rule 251 and RCW 82.16.020 are unambiguous, but 
conclude that the Court of Appeals erred in holding 
that collection necessarily occurs until the last com-

• FN5 monpomt.-

FN5. The parties devoted extensive briefing 
to an apparent conflict between two legal 
principles. This Court shows considerable 
deference to the interpretation of an agency . 
charged with interpreting a statutory 
scheme. Impecoven v. Dep't of Revenue. 120 
Wash.2d 357, 363,841 P.2d 752 (992) (cit
ing State v. Elgin, 118 Wash.2d 551. 555, 
825 P.2d 314 (1992». However, "if there is 
any doubt as to the meaning of a tax statute, 
it must be construed against the taxing 
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power." Duwamish Warehouse Co. v. 
Hoppe. 102 Wash.2d 249. 254, 684 P.2d 703 
(1984). Because we hold that the statute is 
unambiguous, this is not an issue. 

ill DOR argues that because the word collection has 
a well-accepted, ordinary meaning, we should tum to 
a regular dictionary for its definition. However, the 
term "collection" as used in this context is a technical 
term. Technical language should be given its techni
cal meaning when used in its technical field. Keeton 
v. Dep't of Soc. & Health Servs.! 34 Wash.App. 353, 
361, 661 P.2d 982 (1983). In other contexts, courts 
have turned to the technical definition of a term of art 
even where a common definition is available. See, 
e.g., Hickle v. WhitnfP Farms. Inc.! 107 Wash.App. 
934,945,29 P.3d 50 (2001) (holding that in the con
text of designated dangerous wastes, the word "des
ignate" is broader than its common meaning and cov
ers wastes other than those listed by name in the 
regulation); Blue Mountain Mem'l Gardens v. Dep't 
of Licensing. 94 Wash.App. 38, 42. 971 P.2d 75 
(999) (holding that the word "vault" is a term of art 
in the burial industry); San Juan County v. Ayer. 24 
Wash.App. 852, 854, 604 P.2d 1304 (I979) (inter
preting "obliterated" as a surveying term of art). But 
see City of Sea/tie v. Richard Bockman Land Corp .. 8 
Wash.App. 214.217,505 P.2d 168 (1973) (declining 
to define "floating *453 home," "floating home site," 
and "floating home moorage" as terms of art). 

A "collecting sewer" is defmed by the industry as a 
"lateral," which in tum is defined as "[a] branch 
sewer buried in the street, collecting sewage from the 
house drains, and delivering into an intercepting 
sewer." John S. Scott & Paul G. Smith, Dictionary of 
Waste and Water Treatment 63, 174 (1983). An "in
tercepting sewer" is "[a] main sewer, one that re
ceives its flow from laterals. It delivers either to an
other main sewer or to a treatment plant or an outfall. 
Intercepting sewers were originally so called because 
they intercepted polluting drains flowing to a river." 
B:!§ Scott & Smith, supra, at 166. Another definition 
of intercepting sewer is " 'a sewer which receives 
dry-weather flow from a number of transverse sewers 
or outlets ... and conducts such waters to a point for 
treatment and disposal.' " Howard E. Babbitt & E. 
Robert Baumann, Sewerage and Sewage Treatment 4 
(8th ed. 1 967) (quoting Am. Pub. Health Assoc. et al., 
Glossary of Water and Sewage Control Engineering 
(1949». 
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FN6. An outfall is the point of discharge 
into a river, lake, sea, etc. 

A third source defines collector and interceptor sew
erage as mutually exclusive. A collector sewer is "[a] 
sewer located in the public way that collects waste
water discharged**1014 through building sewers and 
conducts such flows to larger interceptor sewers." 
Joint Task Force of the Water Envtl. Fed'n & the Am. 
Soc'y of Civil Eng'rs, Existing Sewer Evaluation and 
Rehabilitation, WEF Manual of Practice FD-6, 
ASCE Manuals and Reports on Engineering Practice 
No. 62, at 242 (2d ed.l994). An interceptor sewer is 
"[a] sewer that receives the flow from collector sew
ers and conveys the wastewater to treatment facili
ties," Id at 250. 

Thus, under either the technical or the nontechnical 
definition, laterals are clearly collection sewerage, a 
point over which there is no dispute. However, in 
contrast with the nontechnical meaning, the technical 
definition of "collecting sewer" does not extend to 
interceptors, which are *454 defined in terms of a 
"delivery" or conducting function, The historical note 
on interceptors included within the Scott & Smith 
definition lends further support. If interceptors were 
introduced for the express purpose of transferring 
sewage from its original polltiting outlet to a treat
ment plant, their original purpose was purely transfer. 
DOR does not cite to any evidence to support a 
change in that function. 

This Court has frequently held that when a word has 
a well-accepted, ordinary rpeaning, we should tum to 
a regular dictionary for its definition. See, e.g., State 
v. Pacheco. 125 Wash.2d 150, 154. 882 P.2d 183 
(994); Am. Legion Post No. 32 v. City of Walla 
Walla. 116 Wash.2d 1,8.802 P.2d 784 (1991); State 
v. Fjermestad. 114 Wash.2d 828.835. 791 P.2d 897 
(1990). However, where an otherwise c9mmon word 
is given a distinct meaning in a technical dictionary 
or other technical reference and has a well-accepted 
meaning within the industry, and when the word is 
used in a rule promulgated by an expert agency fa
miliar with the technical meaning, courts should tum 
to a technical rather than a general purpose dictionary 
to resolve ambiguities in its definition. In this case, 
much turns on the definition of the word "collection" 
in Rule 251. In view of the fact that "collecting 
sewer" has a distinct definition in the technical field 
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of sewerage, it is a term of art and must be inter
preted in the technical context. As a term of art 
within the sewage industry, a lateral should be de
fined as a "collecting sewer." Interceptor sewers are, 
according to the technical definition and the accepted 
usage, involved in transfer of sewage, regardless of 
whether an occasional house hooks int.o them. 

Adoption of the substantial use test avoids several 
practical problems. Under the position taken by the 
Court .of Appeals, a portion of pipe that is classified 
as transfer one day can be transformed to a collection 
pipe merely by having another house hook into it. 
This could create complicated accounting problems, 
necessitating different accounting *455 every time a 
new house is hooked into an interceptor.OO 

FN7. Taken t.o its extreme, a bathroom facil
ity at the sewage treatment plant would ren
der all sewerage upstream .of that point "col
lecti.on" sewerage and w.ould give Spokane a 
strong econ.omic incentive t.o create unnec
essary laterals rather than allowing h.ouses 
close t.o the treatment plant t.o hook up t.o the 
interceptor. While by no means dispositive, 
this is one further reason t.o fav.or the sub
stantial use test. 

CONCLUSION 

HlW As Justice H.olmes said, "A word is not a crys
tal, transparent and unchanged, it is the skin of a liv
ing th.ought and may vary greatly in col.or and c.ontent 
according to the circumstances and the time in which 
it is used" Towne v. Eisner, 245 U.S. 418, 425, 38 
S.Ct. 158.62 L.Ed. 372 (918). In this case, the word 
"collecti.on" has a distinct meaning when used in the 
c.ontext of sewerage. When imposing the tax, the 
Legislature used the term "sewerage" which, unlike 
the c.ommonly used term "sewer," is a technical term. 
We ad.opt the substantial use test for determining 
where collection ends and transfer begins, h.olding 
that a lateral is a collection sewer, whereas an inter
cept.or is inv.olved in transfer .of sewage. Such a test is 
c.onsistent with c.omm.on usage and industrial usage. 
Using Bill Peacock's anal.ogy, a freeway remains a 
freeway even th.ough an .occasi.onal street intersects it. 
Acc.ordingly, we reverse the Court .of Appeals and 
reinstate the decision .of the superi.or c.ourt, which 
ad.opted the substantial use test. 
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**1015 ALEXANDER, C.J., and SMITH, JOHN
SON, MADSEN, SANDERS, IRELAND, BRIDGE, 
OWENS, 11., concur. 
Wash.,2002. 
City of Spokane ex reI. Wastewater Management 
Dept. v. Washington State Dept. .of Revenue 
145 Wash.2d 445,38 P.3d 1010 

END OF DOCUMENT 
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Supreme Court of Washington, en Banc. 
COLUMBIA STEEL CO. 

v. 
STATE. 

No. 30950. 

Sept. 3, 1949. 

Columbia Steel Company sued the State of Wash
ington to recover business and occupation taxes paid 
for 1943, 1944, and 1945. 

On remand after reversal of judgment by Supreme 
Court, 192 P.2d 976, the Superior Court of Thurston 
County, D. F. Wright, J., entered judgment for the 
plaintiff. Defendant appealed, and plaintiff cross
appealed from that part of the judgment denying in
terest 

The Supreme Court, Beals, J., afftrmed the judgment 
as to defendant holding that the prior decision be
came the law of the case and questions decided 
therein would not be reconsidered. It also affirmed 
the judgment ·as to plaintiff holding that in absence of 
a statute authorizing interest on amounts awarded to 
private parties by judgments for refund of taxes, in
terest would not be allowed. 

Mallery and Steinert, JJ., dissented. 
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payer could recover would not be allowed. 
Rem.Rev.Stat. §§ 8370-1 et seq. 
*701 **483 Smith Troy, Max Kaminoff, William C. 
Klein, Olympia, for appellant. 

Evans, McLaren, Lane, Powell & Beeks, Seattle 
(Walter Shelton, San Francisco, Cal., Thomas Ashby, 
David J. McDaniel, San Francisco, Cal., of counsel), 
for respondent. 

BEALS, Justice. 

Plaintiff in this action, Columbia Steel Company, is 
a corporation organized and existing under the laws 
of the state of Delaware, maintaining its principal 
place of business in the city and county of San Fran
cisco, state of California, and a sales office in the 
state of Washington, where it has engaged in both 
intrastate and interstate business. Plaintiff has quali
fied, under the laws of the state of Washington, to 
carry on that portion of its business which consists of 
the sale of iron and steel products in this state. 

In its amended complaint filed before the superior 
court for Thurston county, plaintiff alleged that, Oc
tober 3, 1947, the tax commission of the state of 
Washington levied a deficiency or additional assess
ment against the plaintiff taxpayer, in the sum of 
$101,105.23, together with interest and **484 penal
ties in the sum of$17,176.15, attaching a copy of the 
deficiency assessment to its complaint. The assess
ment covered the years 1943, 1944, and 1945, and 
was based upon Laws of 1935, chapter 180, p. 706, 
Rem.Rev.Stat. (Sup.), § 8370-1 et seq., as amended, 
which imposes a business and occupation tax upon 
persons or corporations engaged, within the state of 
Washington, in the business of making sales at 
wholesale. 

The amended complaint alleged that the plaintiff 
paid the tax demanded, together with penalties and 
interest, October 22, 1947. Paragraph No.5 of the 
amended complaint reads as follows: 'The aforesaid 
deficiency assessment is based upon a tax upon 
amounts derived from business which the State of 
Washington is prohibited from taxing under Article I. 
Section 8, Clause 3 of the Constitution of the United 
States of America.' 

*702 By the prayer of its amended complaint, plain
tiff appealed to the superior court, and demanded that 
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the deficiency assessment which had been levied 
against it be vacated; that the tax, penalties, and in
terest represented by the assessment be abated; and 
that the plaintiff taxpayer recover judgment against 
the state of Washington for the amount of the tax and 
penalties thereon paid by the plaintiff, together with 
interest from October 22, 1947. 

The defendant filed a general demurrer to the 
amended complaint, which the trial court sustained. 
Plaintiff having refused to plead further, the trial 
court entered an order dismissing the appeal to the 
superior court, and also dismissing plaintiffs 
amended complaint with prejudice. 

From this order of dismissal, plaintiff appealed to 
this court and, the cause having been heard, this court 
filed its En Banc opinion, May 6, 1948, reversing the 
order of the superior court from which the plaintiff 
had appealed, and remanding the proceeding to the 
trial court with instructions to overrule the demurrer 
interposed by the state of Washington to the com
plaint. Columbia Steel Co. v. State, 30 Wash.2d 
658.192 P.2d 976. 

Upon remand to the superior court, defendant state 
of Washington filed its answer, denying the material 
allegations of the amended complaint and alleging 
that the tax which had been paid by the plaintiff, to
gether with penalties and interest, was due to the state 
of Washington, and that there was no statutory or 
other authority for the payment by the state of interest 
on refunds of business and occupation taxes or simi
lar impositions. The state asked that the action be 
dismissed at plaintiffs cost. 

The parties stipulated that the action might be tried 
before the Honorable D. F. Wright, a member of the 
bar of the state of Washington and formerly a judge 
of the superior court for Thurston county, and an or
der of the superior court was entered appointing 
Judge Wright as such judge pro tempore to hear and 
determine the issues presented upon the trial of the 
action. 

After the hearing, the trial court entered fmdings of 
fact *703 and conclusions of law in favor of the 
plaintiff, to the effect that the plaintiff was entitled to 
judgment against the defendant state of Washington 
for $118,281.38, also concluding that the plaintiff· 
was not entitled to a judgment for interest on that 
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amount from the date the plaintiff paid the same to 
the defendant to and including the date of the judg
ment in the action. The plaintiff proposed a conclu
sion of law to the effect that it was entitled to recover 
such interest, which conclusion the court refused. 

February I, 1949, the superior court entered judg
ment in accordance with its fmdings of fact and con
clusions of alw, from which judgment the defendant 
state of Washington has appealed to this court. 

Respondent has cross-appealed from that portion of 
the judgment refusing to allow respondent interest 
upon the amount for which judgment in its favor was 
entered against the appellant. 

Appellant assigns error upon the entry of the court's 
conclusions of law holding that appellant was prohib
ited from levying the tax which was the subject mat
ter of **485 the action, and that the respondent was 
entitled to judgment for the amount referred to above. 
Appellant also assigns error upon the entry of the 
judgment in respondent's favor, and upon the refusal 
of the trial court to dismiss respondent's amended 
complaint. 

Cross-appellant (respondent) assigns error upon the 
court's ruling that it was not entitled to recover inter
est on the amount paid to the state from the date of 
such payment, and upon the refusal of the trial court 
to enter conclusions of law and judgment accord
ingly. 

Upon the trial of the action after remand, the only 
witness who testified was Mr. T. M. Jenner, a tax 
commissioner of the state of Washington, who was 
called by the appellant. Mr. Jenner testified as to the 
procedure followed by the tax commission and the 
adoption of certain rules by that body. 

The record before us and appellant's assignments of 
error show beyond question that, in entering the 
judgment appealed from, the trial court was follow
ing the opinion of *704 this court in the previous 
appeal and the law as laid down therein. 

We are, therefore, confronted with the question of 
whether the law as stated in our opinion in the first 
appeal has become 'the law of the case,' in so far as a 
determination of this appeal is concerned. If it be 
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held that the decision of this court does establish the 
law of this case, we may not, at this time, consider 
any questions involving the merits as argued by ap
pellant. 

Appellant recognizes the doctrine of 'the law of the 
case,' but argues that certain matters material to the 
facts of the case were not clearly set forth in the re
cord before this court upon the previous appeal; that, 
since the previous appeal was decided, these items 
have in some respects been clarified; and that, for this 
reason, we should again consider the question pre
sented upon its merits. 

Appellant's arguments pertain to the question of 
whether, in so far as the facts of this case are con
cerned, respondent is a manufacturer or a wholesaler. 
Appellant contends that it is apparent from our opin
ion that this court considered respondent to be a 
manufacturer and not a wholesaler, and that, because 
of this misunderstanding, the court was led to an er
roneous conclusion. 

All of the facts relied upon by appellant in this con
nection were clearly set forth in the pleadings which 
were before us on the previous appeal, and that these 
facts were understood by the court, and considered, 
clearly appears from the following quotation from the 
opinion, 30 Wash.2d 658,659, 192 P.2d 976: '* * * 
Twenty per cent of the interstate business consists of 
the handling of iron and steel products and by
products manufactured by plaintiff in the states of 
California and Utah, which, when sold, are delivered 
from those states into the state of Washington by 
common carriers, who transport the products from 
the state of origin into this state on straight bills of 
lading to various customers in the state. Dealing in 
products purchased from manufacturers in Massachu
setts, Pennsylvania, Ohio, Indiana, Illinois, Minne
sota, Alabama, and other states and then shipped by 
common carrier from *705 the states of manufacture 
into this state, comprised eighty per cent of plaintiffs 
business upon which the deficiency assessment was 
based.' 

The opinion of this court rendered on the previous 
appeal is specific and defmite. Each question pre
sented was considered and decided. The testimony of 
Mr. Jenner, on the second trial of the action, con
tained nothing which calls for any different result 
than that reached by the trial court in rendering the 
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judgment now before us. 

ill We have several times considered the doctrine of 
'the law of the case.' In Baxter v. Ford Motor Co., 
179 Wash. 123,35 P.2d 1090,1092, we said: 

'The law is well settled in this state that on a second 
appeal we will not review questions decided by us on 
the former appeal. Collins v. Terminal Transfer Co., 
98 Wash. 597, 168 P. 174; Pacific Power & Light Co. 
v. White, 104 Wash. 528, 177 P. 313; Ecuyer v. New 
York Life Insurance Co., 1 07 Wash. 411. 181 P. 871. 
186 P. 327. 

**486 'Upon the retrial the parties and the trial court 
were all bound by the law as made by the decision on 
the first appeal. On appeal therefrom the parties and 
this court are bound by that decision unless and until 
authoritatively overruled.' 

In Miller v. Sisters of St. Francis, 5 Wash.2d 204, 
105 P.2d 32, 33, appears the following: 'The case 
having been here upon a former appeal, as to every 
question that was determined upon that appeal and as 
to every question that might have been determined, 
the opinion became what is called the law of the case 
upon the second trial, and cannot again be considered 
by this court upon a second appeal.' 

In State ex reI. City of Seattle v. Department of Pub
lic Utilities, Wash., 207 P.2d 712,715, we said: 

'When this court denied the petition for recall of 
remittitur and correction of the judgment, it in effect 
approved the judgment entered by the superior court. 

'Regardless of any other consideration, it is our 
opinion that the judgment of the superior court, en
tered upon the remittitur in obedience to the order of 
this court, became the law of this case.' 

*706 The court then cited several of our decisions 
which referred to the doctrine in question. 

By its assignments of error, appellant presents no 
question which was not determined on the previous 
appeal in this action, and no new question was raised 
by the pleadings or the evidence. 

In entering its fmdings of fact, conclusions of law, 
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and judgment, the trial court evidently recognized 
that the case was then controlled by our previous de
cision and, the case having been remanded by this 
court to the trial court for further proceedings, that 
court meticulously followed our opinion. 

ill In so far as questions here presented by appellant 
state of Washington are concerned, the doctrine of 
'the law of the case' applies, and appellant's assign
ments of error are not well taken. In accordance with 
this principle of law, we refuse to again consider the 
questions argued by appellant. 

We shall now consider the question raised by re
spondent's cross-appeal, namely, did the trial court 
err in holding that respondent was not entitled to re
cover interest from the date of. payment on the 
amount which it had paid to the state. 

The question presented by respondent upon its as
signments of error is, when the state collects a tax 
such as that here in question and it is later held that 
the statutes providing for the collection of such a tax 
were not applicable to the taxpayer, in connection 
with the activities pursuant to which the tax was 
claimed by the state; that the taxpayer was not in
debted to the state in the amount claimed by the tax
ing authorities or in any amount, and that the tax
payer should recover judgment against the state for 
the taxes paid, should the taxpayer recover not only 
the principal amount he was unlawfully required to 
pay but also interest on that amount at the legal rate? 

ill This question was not considered by this court 
upon the first appeal, and we hold that respondent is 
not precluded from now raising the question, which 
does not fallwithin the rule of 'the law of the case.' 

*707 Decisions throughout the United States, both 
Federal and state, are in considerable conflict upon 
questions concerning the recovery of interest by a 
taxpayer, when the money paid for taxes is ordered 
returned. 

Laws of 1931, chapter 62, p. 201, Rem.Rev.Stat. §§ 
11315-1 to 11315-8, both inclusive, provided the 
method for recovery of certain taxes. The act was 
amended by Laws of 1937, chapter 11, p. 19, 
Rem.Rev.Stat.(Sup.), §§ 11315-2, 11315-4, 11315-5, 
and Laws of 1939, chapter 206, §§ 48, 49, p. 772, 
Rem.Rev.Stat.(Sup.), §§ 11315-6, 11315-7. By Laws 
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of 1937, chapter II, § 1, p. 19, Rem.Rev.Stat.(Sup.), 
§ 11315-2, it was provided that a taxpayer might pay, 
under written protest, any tax which he deemed 
unlawful, and might thereafter bring an action against 
the state, before the superior court, for the recovery 
of taxes so paid under protest. The frrst sentence of 
Laws of 1931, chapter **487 62, § 3, p. 202, 
Rem.Rev.Stat. § 11315-3, reads as follows: 'In case it 
be detennined in such action that said tax, or any 
portion thereof, so paid under protest, was unlawfully 
collected, judgment for recovery thereof and lawful 
interest thereon from date of payment, together with 
costs of suit, shall be entered in favor of plaintiff. * * 
*, 

Laws of 1931, chapter 62, supra, was enacted prior 
to the Revenue Act of 1935, which provides for the 
collection of excise, business and occupation, and 
similar taxes. 

In the case of Great Northern R. Co. v. State, 200 
Wash. 392, 93 P.2d 694, 704, we held that a taxpayer 
who had paid illegally exacted excise taxes was not 
required to make a fonnal protest at the time the 
taxes were paid, as a condition precedent for main
taining an action against the state to recover the 
same. The case cited concerned the Revenue Act of 
1935, the statute with which we are here concerned. 
Referring to chapter 62, Laws of 1931, we said: 

'Chapter 62, Laws of 1931, was intended, a reading 
of that statute clearly shows, to apply exclusively to 
ad valorem taxes. * * * 

'Statutes should be construed as a whole. The inten
tion of the legislature may not be shown by taking 
one section *708 or sentence of a statute. If we are 
mindful of that rule we plainly see, in reading all of 
Chapter 62, Laws of 1931, that the legislature in
tended that statute to apply solely to advalorem taxes. 

* * * 

'Section 1 would have no meaning if Chapter 62, 
Laws of 1931, were meant to apply to excise taxes. * 
* * 

'Section 2, Chapter 62, p. 201, Laws of 1931, pro
vides that in all cases of the levy of taxes for public 
revenues which are deemed unlawful or excessive by 
the person, frrm or corporation whose property is 
taxed, or from whom such tax is demanded or en-
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forced, such person may pay such tax under written 
protest; and thereupon the person so paying may 
bring an action in the superior court against the state, 
county, or municipality by whose officers the same 
was collected to recover such tax or any portion 
thereof so paid under protest. Attention is again di
rected to the fact that it is only the person whose 
property is taxed that is permitted to pay the tax un
der protest and recover a refund. The property of a 
person paying the fuel oil tax is not taxed; that tax is 
an excise tax. The omission by the legislature of any 
reference to 'licenses,' or any term which would 
clearly include the fuel oil tax, evinces the intention 
of the legislature that Chapter 62, Laws of 1931, 
should not apply to an excise tax.' 

The opinion continues by stating other reasons for 
the court's holding that the act of 1931 referred only 
to ad valorem taxes. 

The tax paid by respondent herein was exacted pur
suant to Laws of 1935, chapter 180, p. 706, 
Rem.Rev.Stat.(Sup.), § 8370-1 et seq., the Revenue 
Act of 1935, as abended, providing for the collection 
of business and occupation taxes. Section 189 of the 
act (Rem.Rev.Stat.(Sup.), § 8370-189), reads as fol
lows: 

'Any money paid to the tax commission through 
error and not in payment of any tax due hereunder, 
upon the request of the person by whom such pay
ment was made, shall be refunded as provided in the 
foregoing section. 

'Any judgment for which a recovery is granted by 
any court of competent jurisdiction, not appealed 
from, for tax, interest, penalties, and costs in a suit by 
any taxpayer shall be paid in like manner, upon the 
filing with the tax commission of a certified copy of 
the order or judgment of the court.' 

*709 ill The 'interest' which the taxpayer may re
cover pursuant to the section quoted refers to any 
interest which the taxpayer may have paid when pay
ing the tax. 

By Laws of 1949, chapter 228, § 21, p. 847,
Rem.Supp.1949, § 8370-189, § 189 of the statute of 
1935 was amended in several particulars, the 
amendment providing, in part, that '* * * Interest at 
the rate of three per cent (3%) per annum shall be 
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allowed by the Tax Commission and by any Court on 
the amount of any refund or recovery allowed to a 
taxpayer for taxes, penalties or interest paid by him 
after May * * 488 1, 1949, and interest at the same rate 
shall be allowed on any judgment recovered by a 
taxpayer for taxes, penalties or interest paid after said 
date.' 

This amendment, of course, nowise affects respon
dent's rights in the case at bar, but initiates a new 
legislative policy in connection with excise taxes. 

Our attention has been called to no statute of this 
state which expressly confers upon one in the posi
tion of respondent, who recovers the principal 
amount paid (by way of an excise like that paid by 
respondent) as the result of an illegal exaction by the 
taxing authorities, the right to also recover interest 
upon the amount paid from the date of such payment. 

Our decisions concerning this matter are, upon cur
sory examination, not entirely harmonious. 

In Great Northern R. Co. v. Stevens County, 1919, 
108 Wash. 238, 183 P. 65, 67, this court reversed a 
judgment in favor of the defendant, in an action by 
the railroad brought for the recovery of a portion of 
an excessive levy made by the county commission
ers, and remanded the caSe, with directions to enter a 
judgment in favor of the railway company in a speci
fied amount, 'with legal interest' from the date on 
which the railroad company had paid the excessive 
tax. The question of the right of the taxpayer to re
cover interest was not discused in the opinion. 

In Byram v. Thurston County, 1926, 141 Wash. 28, 
251 P. 103, 252 P. 943, a judgment in favor of the 
taxpayer for taxes paid under protest,· by the receivers 
of a railroad *710 corporation, was considered. The 
judgment against the county apparently included in
terest from the date of payment upon the amount 
paid. This court cited the case of Great Northern R. 
Co. v. Stevens County, supra, and affirmed the judg
ment, including the provision for the payment of in
terest. 

In the case of Alaska Steamship Co. v. State, Wash .. 
196 P .2d 1001. this court affirmed a judgment in fa
vor of the taxpayer for the return of an illegally ex
acted sales tax collected by the taxing authorities in 
connection with the sale of a steamship. The judg-
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ment rendered by the superior court provided for the 
payment of interest upon the amount of the i~legal 
exaction for which the taxpayer was granted Judg
ment, but, on appeal to this court, no question was 
argued or suggested by the appellants concerning that 
portion of the judgment which provided for the re
covery of interest upon the amount of tax paid. The 
case was submitted to this court upon an agreed re
cord on appeal, under Rule of Supreme Court 10, 18 
Wash.2d II-a, and a statement of points of error re
lied upon by the appellants (the state of Washington 
and the members of the tax commission). In appel
lants' brief, under the heading 'Statement of the 
Case,' it is stated, inter alia: 'The only question in
volved in each case and presented herein is whether 
the said retail sales tax constituted a tax on an export 
and was therefore prohibited by Article I, section 9, 
clause 5 and section 10, clause 2 of the constitution 
of the United States.' 

Appellants assigned error upon the entry of the 
judgment, which, of course, as above stated, included 
the payment of interest by the state upon the tax that 
had been collected. Appellants' brief was devoted 
entirely to argument that the tax upon the sale of the 
steamship was lawfully due. 

The same action was taken in connection with two 
other cases between the same parties, Alaska Steam
ship Co. v. State, Wash .. 196 P.2d lOll: Alaska 
Steamship Co. v; State, Wash .. 196 P.2d 1013, and, 
*711 in the case of Manila Steamship Co. v. State, 
Wash .. 196 P.2d 1015, which covered an identical 
question, the judgment was reversed, with instruc
tions to the superior court to enter judgment in plain
tiffs favor for the amount paid, together with lagal 
interest from the date of payment. 

The decisions of this court in the cases cited are not 
pertinent here, as no question was raised by the state 
(appellant in three cases and respondent in one) c~n
cerning the allowance of interest upon the tax paId, 
the only question presented being whether or not the 
sales tax was lawfully due the state upon transfer of 
the steamships. In the Alaska Steamship Co. cases, . 
the judgments rendered were affIrmed, while in the 
**489 Manila Steamship Co. case the judgment ap
pealed from was reversed, with instructions to enter a 
judgment similar to those rendered in Alaska Ste~
ship Co. cases in favor of the appellant steamshIp 
company. 

Page 7 

This court has several times considered the question 
of the allowance of interest upon the amount for 
which plaintiffs have been granted judgment against 
the state. 

In Spier v. Department of Labor and Industries, 176 
Wash. 374, 29 P.2d 679, 680, in affIrming a judg
ment of the superior court in favor of the plaintiff 
(after reducing the amount of the award), we said: 
'The judgment of the trial court carries interest at 6 
per cent. The general rule is that the state cannot, 
without its consent, be held to interest on its debts. 15 
R.C.L. 17; United States ex reI. Angarica de la Rua v. 
Bayard, 127 U.S. 251. 8 S.Ct. 1156, 32 L.Ed. 159: 
United States v. North Carolina, 136 U.S. 211. 10 
S.Ct. 920, 34 L.Ed. 336. It is contended by respon
dent that the judgment is essentially not against the 
state. To this we cannot agree. The department of 
labor and industries is a state agency, exercising 
functions which, under the declarations of the 
Workmen's Compensation Act, are governmental.' 

We cited and followed the Spier case in Horton v. 
Department of Labor and Industries, 199 Wash. 212, 
90 P.2d 1009. 

*712 In State ex reI. Pacific Bridge Co. v. Washing
ton Toll Bridge Authority, 8 Wash.2d 337, 112 P.2d 
135, 139, this court directed that a writ of mandate 
issue to require the toll bridge authority to draw war
rants in payment of the balance due the relator, to
gether with interest. The Spier and Horton cases were 
distinguished upon the ground that the toll bridge 
authority was 'a distinct legal entity separate and 
apart from the state', and did not enjoy 'the immunity 
which protects a sovereign state from liability for 
interest on its debts without contractual or statutory 
authorization. ' 

As to the questions determined in the three cases last 
cited, it appeared that there was no statute providing 
that interest should be either allowed or disallowed 
upon such claims. 

Similar questions have been presented to courts of 
other states, which have reached various conclusions 
thereon. These authorities are discussed in 57 A.L.R. 
357 and 76 A.L.R. 1012. 
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ill We are of the opinion that a sovereign state can
not be sued without its consent, particularly in con
nection with the exercise of its governmental func
tions. The right to sue the state, when accorded by 
statute, extends no farther than to grant the plaintiff 
the right to bring his action and, if the evidence intro
duced before the trial court is sufficient to establish 
the state's liability, to recover against the state a 
judgment for the amount due, not including interest 
unless the payment of interest by the state is also au
thorized by statute. 

ill Counties are subdivisions of the state and do not 
enjoy the immunity from suit which controls in re
gard to claims against a sovereign state. No question 
concerning judgment against a county for interest is 
here presented. 

ill Certain state agencies may be held liable for in
terest upon debts without express statutory authority, 
State ex reI. Pacific Bridge Co. v. Washington Toll 
Bridge Authority, supra, but such liability must be 
based upon some statute establishing and regulating 
the particular agency in question. 

*713 ill In the absence of a statute providing that the 
state shall be liable for interest upon amounts 
awarded to private parties by judgments for the re
fund of taxes, such as those here in question, interest 
upon the amounts which the taxpayers may recover 
will not be allowed. 

The judgment appealed from is affIrmed upon appel
lant's appeal and is also affIrmed upon respondent's 
cross-appeal. No costs will be allowed in this court to 
either party . 

SIMPSON, C. J., and JEFFERS, ROBINSON, 
SCHWELLENBACH, and GRADY, JJ., concur. 
**490 MALLERY and STEINERT, JJ., dissent. 

HILL, Justice. 
I concur without reservation in the holding that the 

Columbia Steel Company was not entitled to interest 
on the amounts which the majority holds were ille
gally exacted from it. 

I concur also in the holding that no issue is presented 
here that was not previously presented to this court 
and decided in Columbia Steel Co. v. State, 30 
Wash.2d 658, 192 P.2d 976. I am still of the opinion 
that that case was erroneously decided, for the rea-
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sons stated in my dissent. See 30 Wash.2d at page 
664, 192 P.2d at page 979. The holding therein, right 
or wrong, is the law of the case, and the trial court 
correctly interpreted and followed it and should be 
affirmed, unless we are willing to overrule our hold
ing in the cited case, and that the majority is unwill
ing to do. 

WASH. 1949 
Columbia Steel Co. v. State 
34 Wash.2d 700, 209 P.2d 482 

END OF DOCUMENT 
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Supreme Court of Washington, En Banc. 
Marilee FOSBRE, a Minor, by William M. Fosbre, 

her Guardian ad Litem, Respondent, 
v. 

The STATE of Washington, Appellant. 
No. 39697. 

June 12, 1969. 
Rehearing Denied Aug. 8, 1969. 

The Superior Court, Thurston County, Charles T. 
Wright, J., entered judgment against state in action 
under State Tort Claims Act and awarded interest on 
judgment, and state appealed. The Supreme Court, 
Hill, J., held that state is not liable for interest on tort 
judgments entered against it pursuant to State Tort 
Claims Act. 

Judgment for interest set aside and trial court directed 
to dismiss motion for interest on judgment with 
prejudice. 

Weaver, J., Hunter, C.J., Finley, J., and Armstrong, J. 
pro tern., dissented. 

West Headnotes 

States 360 ~171 

360 States 
360V Claim~ Against State 

360k171 k. Interest. Most Cited Cases 
State is not liable for interest on tort judgments en
tered against it pursuant to State Tort Claims Act. 
RCWA 4.92.090. 
**335 Slade Gorton, *256 Atty. Gen., Charles F. 
Murphy, Richard A. Mattsen, Asst. Attys. Gen., 
Olympia, for appellant. 

Foster & Foster, Stanbery Foster, Olympia,. Bassett, 
Donaldson & Hafer, Samuel B. Bassett, Seattle, for 
respondent. 

HILL, Judge. 
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The sole question on appeal is whether the state is 
liable for interest upon a judgment entered against it 
pursuant to the state 'Tort Claims Act,' which pro
vides: 

The state of Washington, whether acting in its gov
ernmental or proprietary capacity, shall be liable for 
damages arising out of its tortious conduct to the 
same extent as if it were a private person or corpora
tion. RCW 4.92.090. 

June 28, 1965, respondent recovered a judgment of 
$157,164 against the state in an action under the stat
ute. March 2, 1967, the judgment was affirmed. 
Fosbre v. State, 70 Wash.2d 578, 424 P.2d 901 
(1967). May 19, 1967, the state paid the amount of 
the judgment into the registry of the court. 

May 9, 1967, the Superior Court for Thurston County 
entered a supplemental judgment against the state 
awarding respondent interest upon the judgment at 
the rate of 6 per cent per annum from date of entry to 
date of payment, an amount in excess of $17,000. 

It is well established in this jurisdiction that the sov
ereign state cannot be sued without its consent and 
then only in the manner and to the extent provided by 
statute. Further, the state is not liable for interest on 
judgments rendered against it unless payment thereof 
has been authorized by statute ( Pape v. Armstrong, 
47 Wash. 480, 287 P.2d 1018 (1955», or 'by a rea
sonable construction of a contract or statute, it has 
placed itself in a position ofliability.' Bond v. State, 
70 Wash.2d 746,748,425 P.2d 10, 11 (1967). 

*257 A judgment for damages against the state has 
never in any other area or context been interpreted to 
be subject to interest. 

The respondent urges that the words of the statute 
providing that the state shall be liable for its tortious 
conduct 'to the same extent as if it were a private 
person or corporation' establish that the legislature 
intended the state to be liable for interest on a tort 
judgment, since a private person or a corporation 
would be liable for interest. 
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However, the statute says nothing about liability for 
interest. Some statutes removing governmental tort 
immunity have placed limitations on the amounts for 
which the state or other governmental subdivision 
could be liable. The language relied on by the re
spondent indicates only **336 that the state is to be 
liable for damages to the same extent as if it were a 
private person or corporation. 

The respondent interprets it as though it read: 

The state of Washington * * * shall be liable for 
damages arising out of its tortious conduct (together 
with interest on judgments for such damages) to the 
same extent as if it were a private person or corpora
tion. 

The addition of such italicized words to the statute 
would be a legislative and not a judicial function. 

Our conclusion-that the statute is not liable for inter
est on tort judgments-is in accord with the adminis
trative construction placed upon the act by the Cen
tral Budget Agency and the office of the attorney 
general in processing tort judgments for payment. 
The Superior Court for King County has heretofore 
held that the state was not liable for interest on a tort 
judgment. In King County cause No. 613129, the 
plaintiff sought a writ of mandamus to compel certi
fication by the Attorney General to the Central 
Budget Agency of interest claimed to be owing upon 
a $10,105.40 tort judgment against the state. The writ 
was denied by Judge Stanley C. Soderland on March 
2, 1967. He held that RCW 4.92.090 rend~red the 
state liable for damages only and not interest, and 
that such statute being in derogation of common law 
should be strictly construed. 

*258 Now for the first time since the adoption of the 
tort claims act in 1961 there comes to this court a 
claim that the state is liable for interest on a judgment 
for damages under the tort claims act until it is paid. 
We fmd nothing in the act, the state's administrative 
interpretation of it, or the experience under it, to sup
port the respondent's interpretation. 

The judgment for interest is set aside, and the trial 
court is directed to dismiss the motion for interest on 
the judgment with prejudice. 
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ROSELLINI, HAMILTON, NEILL and 
McGOVERN, JJ., concur. 
WEA VER, Judge (dissenting). 
Counsel have been most diligent. They have made 
available to us a plethora of statutes, constitutional 
provisions, and judicial decisions of other jurisdic
tions that have considered the problem before us. It 
would be a futile task, extending this dissent beyond 
reasonable bounds, and would serve no useful pur
pose to make a detailed analysis of the authorities 
because of the myriad differences among them. 

As this court pointed out in Kelso v. Tacoma, 63 
Wash.2d 913,918,390 P.2d 2(964), the legislature 
has clearly indicated its intention to change the public 
policy of the state by its adoption of the state's Tort 
Claims Act; and we noted in Evangelical United 
Brethren Church of Adna v. State, 67 Wash.2d 246, 
252, 407 P.2d 440, 443 (965), that 'the legislature 
intended to abolish on a broad basis the doctrine of 
sovereign tort immunity in this.state' for the doctrine 
'is no longer desirable or acceptable.' Finch v. Mat
thews, 74 Wash.Dec.2d 163, 177, 443 P.2d 833, 842 
(968). 

It is apparent that when the state consented to submit 
to tort liability, as it is authorized to do by article 2, s 
26 of the statecolistitution, it placed itself in the same 
position as other litigants, and, like them, rendered 
itself liable upon .any judgment the court might de
termine frornthe facts. 

Although the state's power to control and regulate the 
right of suit against it is plenary, and it may annex 
such *259 conditions thereto as it deems wise ( State 
ex reI. Pierce County v. Superior Court, 86 Wash. 
685,688,151 P. 108(915», I do not fmd thatit has 
excluded interest upon a judgment from its liability. 

A different question might have been presented -had a 
period been placed after the word 'conduct' so that 
the statute (RCW 4.9i090) would have read: 'The 
state of Washington * * * shall be liable for damages 
arising out of its tortious conduct.' We believe, how
ever, that the phrase 'to the same extent as if it were a 
private person or corporation' is meaningful. I cannot 
read it out of the statute. 

**337 A judgment founded upon tort liability of a 
'private person or corporation' bears interest pursuant 
to statute (RCW 4.56.110); so should such a judg~ 
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ment against the state. 

Thus, I believe that the state of Washington, pursuant 
to RCW 4.92.090, is liable for the payment of interest 
on a tort judgment entered against it. 

The judgment should be affmned. 

HUNTER, C.J., FINLEY, J., and ARMSTRONG, J. 
pro tern., concur. 
WASH 1969. 
Fosbre v. State 
76 Wash.2d 255, 456 P.2d 335 

END OF DOCUMENT 
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H 
Supreme Court of Washington, 

En Banc. 
HOMESTREET, INC., Homestreet Capital Corpora

tion, and Homestreet Bank, Petitioners, 
v. 

STATE of Washington, DEPARTMENT OF 
REVENUE, Respondent 

No. 80544-0. 

Argued Sept. 16,2008. 
Decided June 18,2009. 

Background: Mortgage lender that serviced loans it 
sold or securitized to secondary lenders sued the De
partment of Revenue (DOR) for a refund of business 
and occupation (B & 0) taxes, alleging that it couleJ 
deduct the interest it retained from the loans and se
curitized interests as a servicing fee. The Superior 
Court, Thurston County, H. Christopher Wickham, J., 
granted DOR's motion for summary judgment. Mort
gage lender appealed. The Court of Appeals, 139 
Wash.App. 827, 162 P.3d 458, affirmed. Mortgage 
lender petitioned for review. 

Holding: The Supreme Court, En Banc, Sanders, J., 
held that amounts that mortgage lender retained when 
servicing loans or securitized interests it sold to sec
ondary lenders on a service-retained basis were 
amounts derived from interest received, and thus 
such amounts could be deducted in computing 
lender's B & 0 tax obligation. 

Judgment of Court of Appeals reversed. 

Madsen, J., dissented and filed opinion in which -
Chambers, J., concurred in result only. 

West Headnotes 

ill Appeal and Error 30 ~93(1) 

30 Appeal and Error 
30XVI Review 

30XVI(F) Trial De Novo 
30k892 Trial De Novo 

30k893 Cases Triable in Appellate 
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Court 
30k893(I) k. In General. Most Cited 

Statutory interpretation is a question of law reviewed 
de novO. 

ill Statutes 361 €=:>181(1) 

361 Statutes 
361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
361kl80 Intention of Legislature 

361kl81 In General 
36IkI8I(I) k. In General. Most 

Cited Cases 
The primary objective of any statutory construction 
inquiry is to ascertain and carry out the intent of the 
Legislature. 

ill Statutes 361 ~188 

361 Statutes 
361 VI Construction and Operation 

Cases 

361 VI(A) General Rules of Construction 
361kl87 Meaning of Language 

361kl88 k. In General. Most Cited 

When interpreting a statute, courts first look to its 
plain language. 

Ml Statutes 361 €=:>190 

361 Statutes 
361 VI Construction and Operation 

361 VI( A) General Rules of Construction 
361kl87 Meaning of Language 

361kl90 k. Existence of Ambiguity. 
Most Cited Cases 
If the plain language of statute is subject to only one 
interpretation, court's inquiry ends because plain lan
guage does not require construction. 

rn,Statutes 361 €=:>190 

361 Statutes 
361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
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361kl81 Meaning of Language 
361kl90 k. Existence of Ambiguity. 

Most Cited Cases 
Where statutory language is plain and unambiguous, 
a statute's meaning must be derived from the wording 
of the statute itself. 

1§l Statutes 361 ~188 

361 Statutes 
361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
361 k 181 Meaning of Language 

361k188 k. In General. Most Cited 
Cases 
Absent ambiguity or a statutory definition, courts 
give the words in a statute their conunon and ordi
nary meaning. 

ill Statutes 361 ~188 

361 Statutes 
361VI Construction and Operation 

361 VI(A) General Rules of Construction 
36lk181 Meaning of Language 

361k188 k. In General. Most Cited 
Cases 
To determine the plain meaning of an undefined term 
in a statute, courts may look to the dictionary. 

m Statutes 361 ~190 

361 Statutes 
361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
361 k 181 Meaning of Language 

361kl90 k. Existence of Ambiguity. 
Most Cited Cases 

Statutes 361 ~219(2) 

361 Statutes 
361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
361 k213 Extrinsic Aids to Construction 

361 k219 Executive Construction 
361 k219(2) k. Existence of Ambigu

ity. Most Cited Cases 
Where statutory language is plain and unambiguous, 
courts will not construe the statute but will glean the 
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legislative intent from the words of the statute itself, 
regardless of contrary interpretation by an adminis
trative agency. 

121 Statutes 361 ~190 

361 Statutes 
361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
361kl81 Meaning of Language 

361kl90 k. Existence of Ambiguity. 
Most Cited Cases 
A statute that is clear on its face is not subject to ju
dicial construction. 

lli!l Statutes 361 ~190 

361 Statutes 
361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
361kl81 Meaning of Language 

361kl90 k. Existence of Ambiguity. 
Most Cited Cases . 
If a statute remains subject to multiple interpretations 
after analyzing the plain language, it is ambiguous. 

l!!l Statutes 361 ~190 

361 Statutes 
361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
361kl81 Meaning of Language 

361kl90 k. Existence of Ambiguity. 
Most Cited Cases 
A statute is ambiguous if susceptible to two or more 
reasonable interpretations. 

ill! Statutes 361 ~190 

361 Statutes 
361 VI Construction and Operation 

361Vl(A) General Rules of Construction 
361kl87 Meaning of Language 

361k190 k. Existence of Ambiguity. 
Most Cited Cases 
A statute is not ambiguous merely because different 
interpretations are conceivable. 

illl Statutes 361 ~206 
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361 Statutes 
361 VI Construction and Operation 

36IVl(A) General Rules of Construction 
361 k204 Statute as a Whole, and Intrinsic 

Aids to Construction 
361k206 k. Giving Effect to Entire 

Statute. Most Cited Cases 
Each word of a statute is to be accorded meaning. 

(14) Statutes 361 €=>206 

. 361 Statutes 
361VI Construction and Operation 

36IVl(A) General Rules of Construction 
361k204 Statute as a Whole, and Intrinsic 

Aids to Construction 
361 k206 k. Giving Effect to Entire 

Statute. Most Cited Cases 
Whenever possible, statutes are to be construed so no 
clause, sentence or word shall be superfluous, void, 
or insignificant. 

@Statutes361 €=>212.7 

361 Statutes . 
361 VI Construction and Operation 

Cases 

361 VUA) General Rules of Construction 
361 k212 Presumptions to Aid Construction 

361k212.7 k. Other Matters. Most Cited 

A court is required to assume the Legislature meant 
exactly what it said and apply the statute as written. 

ll!llnterest 219 €;=>9 

219 Interest 
2191 Rights and Liabilities in General 

219k8 Compensation for Use of Money 
219k9 k. In General. Most Cited Cases 

"Interest" is merely a charge for the use or forbear
ance of money. 

llZllnterest 219 €;=>1 

219 Interest 
2191 Rights and Liabilities in General 

219k 1 k. Nature and Grounds in General. 
Most Cited Cases 

Interest 219 ~19(1) 

219 Interest 
2191 Rights and Liabilities in General 

219k19 Demands Not Liquidated 
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219k 19(1) k. In General. Most Cited Cases 
For an amount to constitute "interest,'Y it must be paid 
or received on an existing, valid, and enforceable 
obligation. 

1m Licenses 238 ~9 

238 Licenses 
2381 For Occupations and Privileges 

238k27 License Fees and Taxes 
238k29 k. Amount. Most Cited Cases 

Amounts that mortgage lender retained when servic
ing loans or securitized interests it sold to secondary 
lenders on a service-retained basis were "amounts 
derived from interest received," and thus such 
amounts could be deducted in computing lender's 
business and occupation (8 & 0) tax obligation; 
amounts at issue were taken from the interest the bor
rowers paid on their loans. West's RCWA 
82.04.4292. 

l!2.l Statutes 361 ~06 

361 Statutes 
361VI Construction and Operation 

361 VI(A) General Rules of Construction 
361k204 Statute as a Whole, and Intrinsic 

Aids to Construction 
361k206 k. Giving Effect to Entire 

Statute. Most Cited Cases 
All words in a statute must be accorded their mean
ing. 

[201 Constitutional Law 92 ~473 

92 Constitutional Law 
92XX Separation of Powers 

92XX(C) Judicial Powers and Functions 
92XX(C)2 Encroachment on Legislature 

92k2472 Making, Interpretation, and 
Application of Statutes . 

92k2473 k. In General. Most Cited 
Cases 
Courts have no power to change a statute as written 
even if they believe the legislature intended some-
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thing else but failed to express it adequately. 

nn Taxation 371 €=:>2300 

371 Taxation 
371111 Property Taxes 

371U1(F) Exemptions 
37IIlI(F)1 In General 

. 3711c2298 Construction and Operation 
of Exemptions in General 

371k2300 k. General Rules of Con
struction. Most Cited Cases 

Taxation 371 ~3501 

371 Taxation 
371 VIII Income Taxes 

371 VIII(E) Deductions, Credits, and Exemp
tions 

371k3500 Deductions 
371k3501 k. In General. Most Cited 

. Cases 
Tax exemptions and deductions must be narrowly 
construed. 

(221 Taxation 371 €=:>noo 

371 Taxation 
371 III Property Taxes 

371I1I(F) Exemptions 
371 IlI(F)l In General 

371k2298 Construction and Operation 
of Exemptions in General 

371k2300 k. General Rules of Con-
struction. Most Cited Cases . 

Taxation 371 ~3501 

371 Taxation 
371 VIII Income Taxes 

371VIIIffi) Deductions, Credits, and Exemp
tions 

371k3500 Deductions 
371k3501 k. In General. Most Cited 

Cases 
Taxation is generally the rule and deductions or ex
emptions are the exceptions. 

(231 Taxation 371 ~3544 

371 Taxation 
371 VIII Income Taxes' 

371 VIII(G) Assessment 
371k3543 Evidence 
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371k3544 k. In General. Most Cited 
~ 
The burden is on the party asserting the deduction to 
show it qualifies for a tax deduction. 
**298 Robert Lee Mahon, III, Scott M. Edwards. 
Gregg D. Barton. Perkins Coie LLP, Seattle, W A. for 
Petitioners. 

Donald F. Cofer, Attorney General's Office. Olym
pia, W A, for Respondent. 

SANDERS,J. 

*447 1 I HomeStreet, Inc., is a residential mortgage 
lender that services loans it sells or securitizes fID. to 
secondary lenders. It received tax deductions for the 
interest retained from these loans under RCW 
82.04.4292 until the Department of Revenue (DOR) 
issued an order requiring HomeStreet, Inc., to pay 
business and occupation (B & 0) taxes. HomeStreet, 
Inc., paid the taxes but then sued DOR for a refund. 
The trial court granted DOR's motion for summary 
judgment of dismissal, which was affinned by the 
Court of Appeals. We now reverse the Court of Ap
peals and order DOR to refund the taxes to Home
Street, Inc., plus statutory interest and costs. 

FN l. Securitizing is the process of issuing 
mortgage-backed or mortgage-related secu
rities. HomeS/reel, Inc. v. Dep't o(Revenue, 
139 Wash.App. 827, 831. 162 P.3d 458 
(2007). 

FACTS AND PROCEDURAL HISTqRY 

12 HomeStreet Capital Corporation,OO HomeStreet 
Bank, Em and HomeStreet, Inc.fl!! (collectively 
HomeStreet) are corporations organized and existing 
under the laws of the State of Washington, each with 
corporate headq~rters in Seattle. HomeStreet Capital 
Corporation and HomeStreet Bank are **299 wholly 
owned subsidiaries of HomeStreet, Inc. 

FN2. Fonnerly Continental Mortgage Com
pany, Inc. 
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FN3. Formerly Continental Savings Banlc 

FN4. Formerly Continental, Inc. 

, 3 HomeStreet originates mortgage loans by lending 
money to borrowers to purchase residential property. 
HomeStreet sells or securitizes about 90 percent of 
these loans on *448 the secondary market to lenders 
such as the Federal National Mortgage Association 
(Fannie Mae), the Government National Mortgage 
Association (Ginnie Mae), the Federal Home Loan 
Mortgage Corporation (Freddie Mac), the Oregon 
Housing Authority, and the Federal Home Loan 
Bank. HomeStreet sells the loans or securitized inter
ests two ways: (l) it sells the whole loan or security 
in its entirety (servicing released) or (2) it sells a por
tion of the loan while retaining the right to service the 
loan or security and receive a portion of the interest 
(servicing retained). HomeStreet also· sells securities 
backed by mortgages or deeds of trust (mortgage
backed securities) guaranteed by Fannie Mae, 
Freddie Mac, or Ginnie Mae. 

, 4 For mortgage-backed securities and loans sold on 
a service-retained basis, borrowers continue to make 
principal and interest payments to HomeStreet be
cause HomeStreet still owns a portion of the loan and 
services the loans for the secondary market lenders. 
Borrowers usually do not know a secondary market 
transaction has occurred. HomeStreet collects the 
payments from the borrowers, pays the investors the 
principal and a portion of the interest, and retains a 
portion of the interest as a servicing fee. HomeStreet 
retains a portion of the interest only if the borrowers 
make interest payments. The money HomeStreet re
ceives is not a flat fee but varies according to the size 
and length of the loan, interest rate fluctuations, and 

. whether the borrower prepays or defaults on the loan. 

, S When a loan is sold in its entirety the borrower 
makes principal and interest payments to the pur
chaser of the loan, and HomeStreet no longer re
ceives any compensation for these loans from the 
borrower or the purchaser. This case does not involve 
service-released loans, and this is where the confu
sion arises for the dissent. The dissent conflates loans 
sold on a service-retained basis with loans sold on a 
service-released basis. HomeStreet does not maintain 
any connection with loans sold on a service-released 
basis. Unfortunately the dissent fails to distin-
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guish*449 between these two very different ways in 
which HomeStreet sells loans on the secondary mar
ket. The dissent, in fact, fails to even mention this 
important difference. The dissent simply says Home
Street "assigns" and sells the loans to third parties. 
Dissent at 30S. In essence the dissent simplifies and 
misstates the facts. 

, 6 The State imposes B & 0 tax on the privilege to 
do business in Washington. RCW 82.04.220. One 
statutory deduction is found in RCW 82.04.4292; 
however HomeStreet and DOR dispute the meaning 
of "amounts derived from interest." RCW 82.04.4292 
provides, 

In computing tax there may be deducted from the 
measure of tax by those engaged in banking, loan, 
security or other financial businesses, amounts de
rived from interest received on investments or 
loans primarily secured by first mortgages or trust 
deeds on n9ntransient residential properties 

(Emphasis added.) RCW 82.04.4292 contains five 
elements: . 
l. The person is engaged in banking, loan, security, 

or other financial business; 

2. The amount deducted was derived from interest 
received; 

3. The amount deducted was received because of a 
loan or investment; 

4. The loan or investment is primarily secured by a 
first mortgage or deed of trust; and 

S. The first mortgage or deed of trust is 'On nontran
sient residential real property. 

Clerk's Papers (CP) at 99. All five elements of the 
statute must be met for the taxpayer to receive a de
duction. The second element is the only element in 
dispute herein. 

,. 7 In 1992 Continental, Inc., HomeStreet's predeces
sor, brought a petition seeking correction of a tax 
assessment and a refund of the taxes it paid to DOR. 
DOR **300 issued Determination No. 92-403,~ 
stating the five requirements of *450 RCW 
82.04.4292 were met and Continental should have 
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received a deduction for the interest. DOR issued 
other determinations, including Determination No. 
92_392,FN6 which held that other financial institutions 
qualified for deductions on their retained interest. 
However in 1999 OOR issued Determination No. 98-
218, which overruled Determination No. 92-392 «to 
the extent it states the portion of the interest income 
stream retained by the seller of a qualifying mortgage 
continues to be deductible under RCW 82.04.4292 
despite the seller's lack of risk of interest rate fluctua
tion," changing its position on the deductions allowed 
Wider RCW 82.04.4292. CP at 112. HomeStreet was 
then audited by DOR and ordered to pay $20,224.72 
in B & 0 tax on interest retained from 1997 through 
200 I On mortgages it sold on a service-retained basis 
and mortgage-backed securities. HomeStreet paid 
DOR, and both parties entered into an agreement 
allowing HomeStreet to dispute the retained interest 
at a later date. 

FN5. Determination No. 92-403 states, 
«[t]he payments of the retained interest at is
sue arises out of a relationship between the 
borrower and the taxpayers which is com
pletely independent of the investors' pur
chase of a security representing another por
tion of the loan. We conclude that the 
amounts in question constitute interest 
within the meaning of RCW 82.04.4292." 
CP at 153. 

FN6. In Determination No. 92-392, the tax
payer originated, pooled, and sold the loans 
on the secondary market backed «under fed
eral mortgage-backed guarantee programs." 
CP at 59. 

,. 8 HomeStreet sued DOR for a refund of the B & 0 
tax it paid. In January 2006 the trial court granted 
DOR summary judgment of dismissal, opining 
DOR's interpretation of the statute was more consis
tent with the legislature's intent because the statutory 
deduction was intended to be limited. 

,. 9 The Court of Appeals affirmed the trial court, 
holding the income was "derived from interest" in its 
broadest sense but due only to the "contractual rela
tionship with the purchaser of the loan for servicing 
the loans and that it is merely allowed to pay itself by 
'retaining' part of the contract purchaser's interest 
payment in return." HomeStreet. Inc. v. Dep't of 
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Revenue. 139 Wash.App. 827, 843, 162 P.3d 458, 
460 (2007). It also held HomeStreet's interpretation 
of the statute was "overbroad, unreasonable, and ig
nores the *451 requirement that we construe tax de
duction statutes narrowly." Id. at 844, 162 P.3d 458. 
We granted review. 163 Wash.2d 1022, 185 P.3d 
1194 (2008). 

STANDARD OF REVIEW 

Will 1 10 Statutory interpretation is a question of 
law reviewed de novo. City of Seattle v. Burlington 
N. R.R .. 145 Wash.2d 661, 665, 41 P.3d 1169 (2002). 
The primary objective of any statutory construction 
inquiry is "to ascertain and carry out the intent of the 
Legislature." Rozner v. City of Bellevue. 116 
Wash.2d 342, 347, 804 P.2d 24 (1991). 

ANALYSIS 

,. II We are asked to determine what "amounts de
rived from interest" means in RCW 82.04.4292 and 
whether HomeStreet qualifies for a deduction under 
the statute. We hold that HomeStreet is entitled to a 
tax deduction under RCW 82.04.4292 because the 
amounts it receives are derived from interest. 

[3][4U5U6]£7Jf8][91,. 12 When interpreting a statute, 
we first look to its plain language. State v. Armen
dariz, 160 Wash.2d 106, 110, 156 P.3d 201 (2007). If 
the plain language is subject to only one interpreta
tion, our inquiry ends because plain language does 
not require construction. l!!.:;, State v. Thornton. 119 
Wash.2d 578, 580, 835 P.2d 216 (1992). "Where 
statutory language is plain and unambiguous, a stat
ute's meaning must be derived from the wording of 
the statute itself." Wash State Human Rights Comm'n 
v. Cheney Sell. Dist. No. 3D, 97 Wash.2d 118, 121, 
641 P.2d 163 (1982). Absent ambiguity or a statutory 
definition, we give the words in a statute their com
mon and ordinary meaning. Garrison v. Wash. State 
NurSing Bd., 87 Wash.2d 195, 196, 550 P.2d 7 
(1976). To determine the plain meaning of an unde
fined term, we may look to the dictionary. Id. "Where 
statutory language is plain and unambiguous,**301 
courts will not construe the statute but will glean the 
legislative intent from *452 the words of the statute 
itself, regardless of contrary interpretation by an ad
ministrative agency." Agrilink Foods. Inc. v. Dep't of 
Revenue. 153 Wash.2d 392, 396, 103 P.3d 1226 
(2005). "A statute that is clear on its face is not sub-
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ject to judicial construction." State v. J.M, 144 
Wash.2d 472, 480, 28 P.3d 720 (2001). 

[10m lUI2l 'I( 13 If the statute remains subject to 
mUltiple interpretations after analyzing the plain lan
guage, it is ambiguous. Burton v. Lehman. 153 
·Wash.2d 416, 423, 103 P.3d 1230 (2005). A statute is 
ambiguous if "susceptible to two or more reasonable 
interpretations," but "a statute is not ambiguous 
merely because different interpretations are conceiv
able." Slate v. Hahn. 83 Wash.App. 825, 831, 924 
P.2d 392 (1996). 

[13][14][151'1( 14 "[E]ach word of a staMe is to be 
accorded meaning." Slate ex rei. Schillberg v. Bm-
nett. 79 Wash.2d 578, 584, 488 P.2d 255 (1971). 
Whenever possible, statutes are to be construed so " 
'no 'clause, sentence or word shall be superfluous, 
void, or insignificant.' " Kaseer v. Cil}1 o(Edmonds. 
69 Wash.2d 799, 804, 420 F.2d 346 (1966) (quoting 
Groves v. Meyers. 35 Wash.2d 403, 407, 213 P.2d 
483 (950). A court "is required to assume the Leg-; 
islature meant exactly what it said and apply the stat
ute as written." Duke v. Boyd, 133 Wash.2d 80. 87, 
942 P.2d 351 (1997). The dissent would have us be
lieve that words in fact do not mean what they say. 
Dissent at 303-04. l{owever we believe the better 

. practice is to look at the words in the statute at issue 
to determine what the statute means. FN7 

FN7. The dissent engages in a lengthy 
analysis of other statutes in chapter 82.04 
RCW but fails to actually analyze the statute 
at issue here. The dissent states, "[w]ith 
these statutes [ (RCW 82.04.290(2), RCW 
82.04.080) ] in mind, it is obvious that the 
deduction in RCW 82.04.4292 does not ap
ply to the amounts that HomeStreet claims 
are 'amounts derived from interest.' " Dis
sent at 305. 

£16m 7) , 15 The term "interest" is not defined in 
RCW 82.04.4292 or in any tax statute in chapter 
82.04 RCW but has been defined in several cases. 
"Interest is merely a charge for the use or forbearance 
of money." Security Sav. Soc'y v. Spokane Counl}1. 
III Wash. 35.37. 189 P. 260 (920). "[F]or *453 an 
amount to constitute interest, it must be paid or re
ceived on an existing, valid, and enforceable obliga
tion." Thompson v. Comm'r. 73 T.C. 878. 1980 WL 
4596 (980) (citing Meilink v. Unemployment Re-
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serves Comm'n, 314 U.S. 564. 570, 62 S.Ct. 389,86 
L.Ed. 458 (942). 

.. 16 "Interest" is defined as "[t]he compensation 
fixed by agreement or allowed by law for the use or 
detention of money, or for the loss of money by one 
who is entitled to its use; esp., the amount owed to a 
lender in return for the use of borrowed money." 
BLACK'S LAW DICTIONARY 829 at para. 3. (8th 
ed.1999). "Interest" is also defined as "the price paid 
for borrowing money generally expressed as a per
centage of the amount borrowed paid in one year." 
WEBSTER'S THIRD NEW INTERNA TIONAL 
DICTIONARY 1178 (2002). 

£.ill .. 17 The revenue at issue here is interest. It is 
the charge or price borrowers pay HomeStreet for 
borrowing money from HomeStreet. It is the amount 
owed to HomeStreet in return for the use of the bor
rowed money. The amount the borrowers pay to 
HomeStreet is on existing, valid,· and enforceable 
contracts. The amount of money HomeStreet receives 
is not set but rather changes with the size and length 
of the loans, interest rate fluctuations, and the bor
rowers' ability to pay back the loan. 

'I( 18 OOR argues HomeStreet is paid for the services 
it provides to the secondary lenders and not for the 
borrowers' use of the money. DOR asserts the reve
nue HomeStreet receives is a servicing fee even 
though it comes from the interest payments. This is 
incorrect. Although the loans have been partially sold 
to secondary market lenders, the borrowers still bor
rowed the money from HomeStreet and HomeStreet 
still collects the payments, including the interest. 

.. 19 "Derived from" is not defined in the B & 0 tax 
statutes either. "Derived" is defined as "to take or 
receive esp. from a source." WEBSTER'S, supra, at 
608. The **302 Court of Appeals states the revenue 
at issue "is, in the broadest sense, 'derived from in
terest> because HomeStreet deducts it directly from 
the interest stream the loans generate." *454 
HomeSIreel. 139 Wash.App. at 843. 162 P.3d 458. 
The State's expert witness, Earl Baldwin, said the 
income is " 'derivative' of mortgage interest because 
the fee is deducted from the interest portion of the 

. loan as provided by the agency-seller contract." CP at 
748. 

.. 20 The revenue at issue here is received from a 
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source, and the source is interest. The revenue is 
therefore "derived from interest" because it is taken 
from the interest the borrowers pay on their loans. 
When DOR argues the revenue is taken from the in
terest by HomeStreet as a servicing fee, it goes too 
far. Under the statute it is not essential to determine 
why the money is received or taken from a source. 
See RCW 82.04.4292. The statute requires that the 
amount only be "derived from interest." RCW 
82.04.4292 (emphasis added). The statute does not 
say the amount must not be uSed for a servicing fee 
either. The plain meaning of the statute allows deduc
tions for amounts received from interest, and Home- . 
Street qualifies for this deduction because it receives 
interest from the loans. 

,. 21 Since the statute is unambiguous and subject 
only to one interpretation, it is unnecessary to look 
any further. DOR argues the legislature intended the 
statute to apply only to interest while asserting the 
words "derived from" are unnecessary and meaning
less. Verbatim Report of Proceedings (VRP) at 27-
28. DOR also argues "amounts derived from interest" 
means only interest-income based on other cases that 
interpret other statutes with similar wording. Id at 
32-33. But DOR fails to acknowledge that the legisla
ture's purpose in enacting RCW 82.04.4292 " 'was to 
stimulate the residential housing market by making 
residential loans available to home buyers at lower 
cost through the vehicle of a B & 0 tax [deduction1 
on interest income received by home mortgage lend
ers.' " Dep't of Revenue v. Sec. Pac. Bank of Wash. 
109 Wash.App. 795. 804. 38 P.3d 354 (2002) (altera
tion in original) (quoting CP at 33). 

[I9](20) , 22 Moreover, "amounts derived from" is 
not meaningless or surplusage, as all words in a stat- . 
ute must be *455 accorded their meaning. DOR can
not simply delete these three words from the statute 
to suit the meaning it wishes it to convey, nor should 
the dissent. See dissent at 307. This leads to an incor
rect and gross misapplication of the statute as written. 
The legislature wrote the statute as it did, and we 
have no power to change it "even if we believe the 
legislature intended something else but failed to ex
press it adequately." Vita Food Prods .. Inc. v. State. 
91 Wash.2d 132. 134. 587 P.2d 535 (1978). If the 
legislature meant only interest then it would not have 
included the words "amounts derived from." 

[21]£221£231 ,. 23 Tax exemptions and deductions 
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must be narrowly construed. Dep't of Revenue v. 
Schaake Packing Co .. 100 Wash.2d 79. 83-84. 666 
P.2d 367 (983). Taxation is generally the rule and 
deductions or exemptions are the exceptions. Budget 
Rent-A-Car of Wash-Or. v. Dep't of Revenue. 81 
Wash.2d 171. 174. 500 P.2d 764 (972) (citing 
Fibreboard Paper Prods. Corp. v. State. .66 Wash.2d 
87.401 P.2d 623 (965». The burden is on the party 
asserting the deduction to show it qualifies for a tax 
deduction. Group Health Coop. ofPuget Sound, Inc. 
v. Wash. State Tax Comm'n, 72 Wash.2d 422, 433 
P .2d 201 (1968). 

, 24 DOR argues HomeStreet does not qualify for a 
deduction under RCW 82.-04.4292 because tax stat
utes are to be narrowly construed, so the statute only 
applies to interest income received by the owners of 
fIrSt mortgage loans. However DOR, attempting to 
narrowly construe the statute, improperly deletes. 
words from the statute. HomeStreet has met its bur
den to show it qualifies for a tax deduction beeause 
the revenue HomeStreet receives is clearly derived 
from interest 

CONCLUSION 

, 25 Under the plain meaning of RCW 82.04.4292 
tax deductions are allowed for "amounts derived 
from interest," and the amount HomeStreet retained 
when servicing the loans is derived from the interest 
of the **303 loans. We reverse *456 the Court of 
Appeals and order DOR to refund the taxes at issue, 
plus statutory interest and costs. 

WE CONCUR: ALEXANDER, C.J., C. JOHNSON, 
OWENS, J. JOHNSON and STEPHENS, JJ. 
MADSEN, J . (dissenting). 
,. 26 The court must decide the meaning of the words 
"derived from interest" in RCW 82.04.4292. Unfor
tunately, the majority determines the meaning of 
these words without regard to the context in which 
they are used and the related statutes that give them 
meaning. The majority thus disregards the numerous 
cases in which this court has explained how to deter
mine the plain meaning of a statutory term. [n addi
tion, the majority says that it is not essential to de
termine why the money is received, but it is not only 
essential, it is the fl1'st step in applying this taxing 
scheme. Moreover, the majority fails to apply the 
principle that deduction and exemption tax statutes 
are to be narrowly construed. To top it all off,. the 
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majority also misstates the facts. 

,. 27 When the proper analysis is applied, it is appar
ent that the deduction in RCW 82.04.4292 applies 
only to income that is received by the taxpayer as 
interest income. It does not apply to fees received by 
HomeStreet, Inc., in exchange for servicing mort
gages that have been transferred to third parties. Ac
cordingly, HomeStreet is not entitled to the deduc
tion. 

Analysis 

.. 28 The goal when determining the meaning of 
statutory language is to understand what the legisla
ture intended and then carry out that intent. Densley 
v. Dep't of Retirement §ys .. 162 Wash.2d 210, 231, 
173 P.3d 885 (2007). The starting point is the plain 
language and ordinary meaning of the language used, 
because if the meaning of the language is plain, then 
it must be given effect as an expression of the legis la
ture's intent. Id 

*457" 29 But this does not mean that the language 
is examined ina vacuum. Rather, as part of the in
quiry into whether there is a plain language meaning 
to be ascertained, the statutory context in which the 
particular language appears must be considered, as 
well as related statutes. The majority fails to engage 
in this analysis, instead applying a "plain meaning" 
approach that this court explicitly abandoned in favor 
of an approach that better reflects legislative intent. 

, 30 In Department of Ecologv v. Campbell & 
Gwinn. LLC. 146 Wash.2d 1,43 P.3d 4 (2002), we 
recognized that there were two existing lines of cases 
from this court that described the "plain meaning 
rule" in quite different ways. Under the first line of 
cases, a court would endeavor to determine plaio 
meaning solely from the wording of the statute itself. 
Id at 10,43 P.3d 4. If the language was found to be 
unclear or ambiguous, then, as a part of the inquiry 
into legislative intent and to resolve the ambiguity, 
the court would consider the statutory scheme as a 
whole and related statutes. Id 

.. 31 However, in another long line of cases, this 
court said that to determine plain meaning a court 
should examine the statute in which the language in 
question appears "as well as related statutes or other 
provisions of the same act in which the provision is 
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found." Id "Under this second approach, the plain 
meaning is still derived from what the Legislature has 
said in its enactments, but that meaning is discerned 
from all that the Legislature has said in the statute 
and related states which disclose legislative intent 
about the provision in question." Id. at 11,43 P.3d 4 
(emphasis added). "[I]~ after this inquiry, the statute 
remains susceptible to more than one reasonable 
meaning, the statute is ambiguous and it is appropri
ate to resort to aids to construction, including legisla
tive history." Id. at 12, 43 P.3d 4. We deliberately 
chose the second line of cases as representing ''the 
better approach because it is more likely to carry out 
legislative intent." Id . 

*458,32 We have reiterated this test of plain mean
ing in numerous cases. E.g., Densley, 162 Wash.2d at 
231,47, 173 P.3d 885; Cornhusker Cas. Ins. Co. v. 
Kachman. 165 Wash.2d 404. 409, 198 P.3d 505 
(2008); **304Tesoro Ret: & MkJg. Co. v. State. Dep't 
of Revenue. 164 Wash.2d 310,319,12. 190 P.3d 28 
(2008) (plurality); Christensen v. Ellsworth. 162 
Wash.2d 365.373, 12. 173 P.3d 228 (2007); City of 
Olympia v. Drebiclc. 156 Wash.2d 289, 295 , 6, 126 
P.3d 802 (2006); Advanced Silicon Materials, LLC v. 
Grant County. 156 Wash.2d 84, 89' 10, 124 P.3d 
294 (2005); Sheehan v. Cent. Puget Sound Reg'l 
Transit Auth.. 155 Wash.2d 790. 797 ." 15, 802,24, 
123 P.3d 88 (2005); State v. Jacobs. 154 Wash.2d 
596,600' 7, 115 P.3d 281 (2005); Dev't of lAbor & 
Indus. v. Gongvin. 154 Wash.2d 38, 45 ." 9, 109 P.3d 
816 (2005); State ex reI. Citizens Against Tolls v. 
Murphv, 151 Wasli.2d 226. 242, 88 P.3d 375 (2004); 
State v. J.P .• 149 Wash.2d 444. 450, 69 P.3d 318 
(2003); City ofSeaule v. Allison. 148 Wash.2d 75, 
81. 59 P.3d 85 (2002); see aJs.o, e.g., State v. Krall. 
125 Wash.2d 146, 148, 881 P.2d 1040 (1994) (the 
meaning of words in a statute is determined from " 
'all the terms and provisions of the act in relation to 
the subject of the legislation, the nature of the act, the 
general object to be accomplished and consequences 
that would result from construing the particular stat
ute in one way or another' " (quoting State v. Huntz
inger. 92 Wash.2d 128. 133.594 P.2d 917(979»); 
Burns v. City of Seattle. 161 Wash.2d 129, 146, 164 
P.3d 475 (2007). 

.. 33 Nevertheless, the majority declines to follow our 
precedent and instead reverts to the formulation of 
the plain meaning rule that we deliberately discarded 
on the ground that it is not the best method for deter-

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 



210 P.3d 297 
166 Wash.2d 444,210 P.3d 297 
(Cite as: 166 Wash.2d 444, 210 P.3d 297) 

mining and applying legislative intent I believe we 
should adhere to our precedent. When we are faced 
with a complex statutory scheme, as we are here, it is 
imperative that we use the best tools at our disposal. 

, 34 When RCW 82.04.4292 is examined in the con
text of the entire statutory scheme and related stat
utes, its meaning is apparent. The statute is not am
biguous, but its plain meaning is not what the major
ity says. 

*4591 35 We begin with the broad rule under RCW 
82.04.290(2) that financial businesses must pay a 
business and occupation tax (B & 0 tax) on the 
"gross income of the business" at a rate of 1.5 per
cent. RCW 82.04.4292, the statute at issue, then pro
vides for a deduction from income for purposes of B 
& 0 tax. It provides in relevant part that "amounts 
derived from interest received on investments or 
loans primarily secured by first mortgages" may be 
"deducted from the measure of tax" by taxpayers in 
financial businesses. RCW 82.04.4292. The "measure 
of tax" referred to in RCW 82.04.4292 is thus the 
"gross income of the business." The "gross income of 
the business" is a statutorily defined term, and in the 
defmition of the term the legislature identified and 
distinguished many types of income that a financial 
business might obtain. The "gross income of the 
business" means: 

The value proceeding· or accruing by reason of the 
transaction of the business engaged in and includes 
gross proceeds of sales, compensation for the ren
dition of services, gains realized from trading in 
stocks, bonds, or other evidence of indebtedness, 
interest, discount, rents, royalties, fees, commis
sions, dividends, and other emoluments however 
designated. 

RCW 82.04.080 (emphasis added). 

, 36 Thu~, under the B & 0 tax scheme pertaining to 
financial businesses, "compensation for rendition of 
services," "fees" and "interest" are all defined types 
of potential gross income of a financial business, and 
each is distinguishable from the others. By defining 
what constitutes the gross income of a financial busi
ness, which includes all of these forms of income, 
and then providing in RCW 82.04.4292 that 
"amounts derived from interest" may be deducted 
from the measure of tax, the, legisla~e set up a gen-
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eral rule of taxable income and a deduction from tax
able income in the case of "amounts derived from 
interest." 

,37 The definition of "gross income of the business" 
provides other information that is important to under
standing the deduction in RCW 82.04.4292. It begins 
with *460 (I) "[t]he value proceeding or accruing" 
(2) "by reason of the transaction of the business en
gaged." The first of these phrases is also a defmed 
term, and it is a critical defmition for understanding 
the taxing scheme. RCW 82.04.090 states that " 
'[v]alue proceeding or accruing' means the consid
eration, whether money, credit, rights, or other prop
erty expressed in terms of money, actually received 
or accnied." Among other things, this means **305 
that the types of gross income listed in E&.Yi. 
82.04.080 are identified by the character of the con
sideration as it is received by or accrued to the tax
payer.flU The types of income are not identified by 
the character of the consideration as it is paid by the 
other party (or parties) to the business transaction. 
Rather, the character of the income is determined by 
how it is received by the taxpayer. This concept is 
elementary; we look to the income in the hands of the 
taxpayer to determine its character and whether it is 
subject to taxation. 

FNI. Taxpayers generally employ either a 
cash or accrual basis of accounting, and 
RCW 82.04.090 provides that the term 
"value proceeding or accruing" is to apply, 
"in each case, on a cash receipts or accrual 
basis according to which" of these methods 
of accounting is used. 

11 38 The majority is thus absolutely incorrect when it 
states that "it is not essential to determine why the 
money is received." Majority at 302. Notably, the 
majority's error occurs because it fails to consider all 
the statutes that are relevant to the meaning of RCW 
82.04.4292. 

11 39 The second phrase means that the consideration 
that is subject to tax is received by the taxpayer (or 
accrues to the taxpayer) by reason of the business 
transaction in which the taxpayer engaged. 

11 40 With these statutes in mind, it is obvious that the 
deduction in RCW 82.04.4292 does not apply to the 
amounts that HomeStreet claims are "amounts de-
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rived from interest." HomeStreet originates fITSt 
mortgage loans but then assigns them to third parties. 
Pursuant to contracts entered into with the third party 
mortgage assignees, HomeStreet keeps the rights to 
service the mortgages. Servicing the mortgages in
volves a number of responsibilities,*461 including 
the responsibility to collect amounts due from the 
borrowers and remit them to the mortgage assignees. 
The contracts between HomeStreet and the third 
party mortgage assignees provide that, in exchange 
for these services, HomeStreet is paid for these ser
vices (servicing the mortgages) from the amount of 
interest paid and generally calculated as a percentage 
of the outstanding principle balance. 

, 41 The amounts in dispute are thus servicing fees 
paid to HomeStreet. The majority asserts, however, 
that it is incorrect to say that the revenue that Home
Street receives consists of servicing fees, because the 
borrowers still borrowed the money from HomeStreet 
and HomeStreet still collects the payments, including 
interest. Majority at 301. This is a misstatement of 
what occurs. The loans themselves have been sold to 
third parties, with HomeStreet having the contractual 
right to service the mortgages, a service for which it 
is paid. HomeStreet collects the payments because 
that is one of its obligations in servicing the mort
gages. It does not collect them as the lender. It remits 
the payments to the third party mortgage assignees, 
after retaining the contractual fees that it is due for 
servicing the mortgages. ~ 

FN2. The majority is also mistaken about 
which transactions are addressed in this dis
sent. Majority at 299. The service-released 
loans are irrelevant for present purposes. In
stead, the loans at issue are those that have 
been assigned to third parties, with Home
Street retaining, by contract with those third 
parties, a portion of the amount the borrower 
pays as a fee for the services that Home
Street provides to that third party assignee. 
As the Court of Appeals correctly put it: 

When HomeStreet or any mortgage lender 
originates a mortgage loan, it creates a re
lationship between itself and the borrower 
by allowing the borrower to use its money 
in return for interest on its capital. This re
lationship falls squarely within the statu
tory tax deduction. But when HomeStreet 
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sells the loan on the secondary market, it 
recovers the capital it invested .and the 
borrower is no longer paying HomeStreet 
for using its money. And, in servicing re-

. tained sales, HomeStreet retains only the 
right to prOVide loan servicing for the 
purchaser of the loan and to be compen
sated for those services. 

HomeStreet, Inc. v. Dep't o(Revenue, 139 
Wash.App. 827, 843. 162 P.3d 458 (2007) 
(emphasis added). It is the compensation 
for those services that is actually at issue 
here. 

, 42 HomeStreet contends that its servicing fees are 
deductible under RCW 82.04.4292 as "amounts de
rived *462 from interest." But these servicing fees 
are not received by HomeStreet as "amounts derived 
from interest," as explained below. 

, 43 A deduction from the income that is otherwise 
subject to B & 0 tax requires that **306 the income 
first be identified. Since the business in which 
HomeStreet is engaged is financial business, RCW 
82.04.080 is the statute that defines gross income. As 
explained, this statute distinguishes between consid
eration received in the form of compensation for ren
dition of services, intereSt, and fees. The legislature 
plainly intended that "compensation for rendition of 
services" and "fees" are different forms of gross in
come from "interest" and must be analyzed sepa
rately. In addition, under this statute and RCW 
82.04.090, the character of the income is determined 
as it is received by (or accrues to) the taxpayer and 
the income is received by (or accrues to) the taxpayer 
by reason of the business transaction. 

,44 Under these statutes, the income that would be 
taxed absent the deduction, if it were to apply, con
sists of the fees that HomeStreet is paid for servicing 
the mortgages it has assigned to third parties. That is, 
the income to HomeStreet as it is received (or ac
crued) consists of fees paid to it for mortgage servic
ing. HomeStreet does not receive interest income 
from the payments made by the borrowers. In addi
tion, the business transaction from which HomeStreet 
obtains the amounts in dispute is the contract be
tween HomeStreet and the third party-it is not the 
lending of money to the borrower. Thus, the particu
lar "gross income from business" at issue here con-
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sists of the fees paid to HomeStreet for its servicing 
the mortgages. 

,. 45 The deduction in RCW 82.04.4292 is for 
"amounts derived from interest received on invest
ments or loans primarily secured by first mortgages 
or trust deeds on nontransient residential properties." 
The legislature'S differentiation between types of in
come that constitutes "gross income" shows that if it 
meant the deduction in *463RCW 82.04.4292 to ap
ply to other types of gross income than interest, it 
would have explicitly said so. 

,. 46 This conclusion is reinforced by other statutes 
authorizing deductions from B & 0 taxation. For 
example, RCW 82.04.4282 allows a deduction for 
"[a]mounts derived from bona fide (I) initiation fees, 
(2) dues, (3) contributions, (4) donations, (5) tuition 
fees, (6) charges made ... for operation of privately 
owned kindergartens, and (8) endowment funds." 

. This is a detailed, precise list of income that may be 
deducted from income for B & 0 tax purposes. The 
legislature clearly listed the specific items that may 
be deducted, that is, the deduction is in the amount of 
money from these specific types of income when 
received by the business. 

,. 47 And in fact, this is what this court held when it 
was faced with this particular statute FN3 and a claim 
involving payments made to the Red Cedar Shingle 
Bureau, a nonprofit corporation in the business of 
promoting trade and in particular working to prevent 
antishingle legislation and discriminatory insurance 
differentials. Red Cedar Shingle Bureau v. State. 62 
Wash.2d 341, 382 P.2d 503 (1963). Under its bylaws, 
members were charged" 'in consideration of theser
vices rendered and to be rendered by the corporation' 
" an amount based on the number and type of shin
gles they manufactured. Id at 346,382 P.2d 503. The 
court rejected the corporation's claim that it was enti
tled to deduct these amounts paid as "dues" or "con
tributions," stating that" 'dues,' given its ordinary 
everyday meaning does not connote payments" like 
those at issue made "to 'trade associations' " for the 
kind of services rendered.lli! Id at 346-47, 382 P.2d 
503 (emphasis omitted). 

FN3. The statute was codified at former 
RCW 82.04.430(2) (1979), repealed by 
Laws of 1980, ch. 37, § 81. 
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FN4. The court added that if there was any 
doubt about this conclusion, "and we believe 
there is none" the Board's argument was un
tenable "for another reason"-a proviso in the 
statute. Red Cedar Shingle Bureau, 62 
Wash.2d at 346-47,382 P.2d 503. 

,. 48 By comparison to RCW 82.04.4286 (and anal
ogy to Red Cedar Shingle Bureau ), it is apparent that 
by listing *464 only "interest" as the source of in
come that may be deducted, the legislature meant in 
RCW 82.04.4292 to limit the deduction to income 
received as "interest." 

,. 49 Other statutes also reinforce this conclusion and 
help explain the legislature's use of the words 
"amounts derived from" in **307 RCW 82.04.4292 
because, unlike a deduction from income based on its 
character as income (as in this case), they provide for 
nontaxability based on the character of amounts paid 
from income. For example, RCW 82.04.285 requires 
B & 0 taxes on gross income from operating games 
of chance, but subsection (4) states that" '[g]ross 
income of the business' does not include the mone
tary value or actual cost of any prizes that are 
awarded, amounts paid to players for winning wa
gers," and so forth. Thus, nontaxability depends on 
what is paid for. 

,. 50 The distinction is that nontaxability based on 
what the taxpayer is paying money for is different 
fromnontaxability based on the kind of income re
ceived By using the words "amounts derived from" . 
in connection with interest, the legislature indicated 
that the deduction it intended is for interest income 
and not for amounts paid by the taxpayer as interest. 
Therefore, the words "amounts derived from" are not 
superfluous-they have meaning-but they do not have 
the meaning argued for by HomeStreet. 

,. 51 The words "amounts derived from" do not mean 
the income that may be deducted is of any type at all 
when received, so long as it was paid somewhere 
along the line as interest. And any such conclusion is 
counter to the provisions in RCW 82.04.080 (defin
ing gross income) and RCW 82.04.090 (defming 
"value proceeding or accruing"). 

,. 52 Finally, in interpreting RCW 82.04.4292, the 
majority fails to apply the principle that courts should 
narrowly construe statutes setting out deductions and 
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exemptions. O'Leary v. Dep't of Revenue, 105 
Wash.2d 679, 682, 717 P .2d 273 (1986); Evergreen
Washelli Mem'/ Park Co. v. Dep't of Revenue, 89 
Wash.2d 660, 663, 574 P.2d 735 (1978). At a very 
minimum, the related statutes in chapter 82.04 RCW 
* 465' render the majority's reading of the statute 
highly questionable. This, at a minimum, should trig
ger the court's obligation to narrowly construe the 
statute and hold that it applies by its terms only to 
interest. 

'\I 53 When RCW 82.04.4292 is read in the context of 
the B & 0 taxing scheme as a whole, and in light of 
related statutes, its plain meaning is that the servicing 
fees that HomeStreet received for servicing the as
signed mortgages are not deductible under the statute. 
It is also apparent that the statute applies only to in
terest income received on "investments or loans pri
marily secured by frrst mortgages or trust deeds on 
nontransient residential properties." RCW 
82.04.4292. 

Conclusion 

'11 54 The majority fails to follow settled precedent for 
determining whether statutory language has a dis
cemable plain meaning. When our precedent is fol
lowed, it is clear that RCW 82.04.4292 has a plain 
meaning, but it is not the meaning accorded the stat
ute by the majority. Rather, the statute pertains only 
to interest and, more particularly for purposes of this 
case, it clearly does not apply to fees that are received 
for servicing mortgages conveyed to third parties. 

11 55 The fact that the source of the fees is or may 
have been interest when paid by the borrower is ir
relevant, because characterizing income, and there
fore deductions of amounts derived from income, for 
B & 0 taxing purposes depends on its nature when 
received by the taxpayer. Here, the amounts were 
received by HomeStreet in the form of fees under the 
contracts between HomeStreet and the third party 
mortgage assignees. 

'\I 56 I dissent. 

WE CONCUR: CHAMBERS, J., result only. 
Wash.,2009. 
Homestreet, Inc. v. State, Dept. of Revenue 
166 Wash.2d 444, 210 P.3d 297 

END OF DOCUMENT 
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Supreme Court of Washington, 
En Banc. 

In the Matter of the Petition of the Seattle Popular 
Monorail Authority, a City Transportation Authority, 
to Acquire by Condemnation Certain Real Property 
for Public use as Authorized by Resolution No. 04-

16. 
HTK MANAGEMENT, L.L.C., Appellant, 

v. 
SEA TILE POPULAR MONORAIL AUTHORITY, 

a!kJa Seattle Monorail Project, Respondent. 
No. 76462-0. 

Argued March 17,2005. 
Decided Oct. 20,2005. 

Background: City transportation authority filed peti
tion for condemnation of private property to be used 
for a monorail station. Property owner filed motion to 
dismiss case for lack of subject matter jurisdiction, 
and the Superior Court, King County, Ieffrey M. 
Ramsdell, I., denied the motion. The Superior Court 
subsequently denied property owner's motion for 
reconsideration, and property owner appealed. The 
Supreme Court accepted certification from the Court 
of Appeals. 

Holdings: The Supreme Court, Madsen, I., held that: 
ill city's condemnation powers applied by inference 
to transportation authority; 
ill transportation authority's condemnation of prop
erty owner's entire property was necessary for con
struction, operation, and maintenance of monorail 
station; and 
ill property owner was not entitled to attorney fees. 

Affirmed. 

I.M. Iohnson, I., filed a dissenting opinion, in which 
Sanders, I., joined. 

Chambers, I., concurred in result only. 

West Headnotes 

ill Eminent Domain 148 ~9 
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148 Eminent Domain 
1481 Nature, Extent, and Delegation of Power 

l48k6 Delegation of Power 
·148k9 k. To Municipality. Most Cited 

CaSes 
City's condemnation powers also applied by infer
ence to transportation authority created by city; al
though statute setting forth transportation authority's 
condemnation powers did not specify the procedures 
that transportation authority was required to use, 
transportation authority was subject to all standard 
requirements of a governmental entity, and taking 
such requirements into account, the condemnation 
powers followed by a city could be applied by impli
cation to transportation authority. West's RCWA 
35.95A.020, 35.95A.040, 35.95A.050. 

ill Eminent Domain 148 ~9 

148 Eminent Domain 
-1481 Nature, Extent, and Delegation of Power 

148k6 Delegation of Power 
l48k9 k. To Municipality. Most Cited 

Cases 
A municipal corporation does not have inherent 
power of eminent domain and may exercise such 
power only as is expressly authorized by the legisla
ture. 

Ql Eminent Domain 148 ~8 

148 Eminent Domain 
1481 Nature, Extent, and Delegation of Power 

l48k6 Delegation of Power 
l48k8 k. Construction and Operation of 

Legislative Acts in General. Most Cited Cases 
Statutes granting the power of eminent domain are to 
be strictly construed. 

Ml Eminent Domain 148 ~ 

148 Eminent Domain 
1481 Nature, Extent, and Delegation of Power 

l48k6 Delegation of Power 
148k9 k. To Municipality. Most- Cited 
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While the legislature's grant of the eminent domain 
power to a municipality is to be construed strictly, it 
is not to be construed so strictly as to defeat the pur
pose of the legislative grant. 

~ Eminent Domain 148 ~8 

148 Eminent Domain 
1481 Nature, Extent, and Delegation of Power 

148k6 Delegation of Power 
148k8 k. Construction and Operation of 

Legislative Acts in General. Most Cited Cases 
Even though a power of eminent domain is not given 
in specific words, it may be implied if its existence is . 
reasonably necessary to effect the purpose of the 
condemning authority. 

~ Eminent Domain 148 ~8 

148 Eminent Domain 
1481 Nature, Extent, and Delegation of Power 

148k6 Delegation of Power 
148k8 k. Construction and Operation of 

Legislative Acts in General. Most Cited Cases 
The legislature must confer not only the power to 
condemn, but must also prescribe the method by 
which it is to be done. 

ill Eminent Domain 148 ~8 

148 Eminent Domain 
1481 Nature, Extent, and Delegation of Power 

148k6 Delegation of Power 
148k8 k. Construction and Operation of 

Legislative Acts in General. Most Cited Cases 
Where the legislature has failed to provide a proce
dure for condemnation, either directly or by implica
tion or by reference to other acts having a similar 
purpose, the condemning entity has no authority to 
condemn. 

1m Eminent Domain 148 ~SS 

148 Eminent Domain 
1481 Nature, Extent, and Delegation of Power 

148k54 Exercise of Delegated Power 
148k55 k. In General. Most Cited Cases 

As a general rule, when a state delegates to a munici
pality the right to condemn private property for a 
public use but the statute delegating that authority 
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does not provide a method for its exercise, the gen
eral law of the state prescribing the procedure, and 
the method of ascertaining the damages is, by impli
cation, a part of the law delegating the power. 

.I2l Eminent Domain 148 ~4S 

148 Eminent Domain 
1481 Nature, Extent, and Delegation of Power 

148k44 Property Subject to Appropriation 
148k45 k. In General. Most Cited Cases 

A municipality has no power to condemn outside its 
limits in the absence of express authority to do so. 

.I!!ll Statutes 361 ~301 

361 Statutes 
361 IX Initiative 

361k301 k. Initiative in General. Most Cited 
Cases 
An initiative passed by the electorate is the same ex
ercise of sovereignty as that exercised by the legisla
tive authority. 

l!!l Appeal and Error 30 ~893(1) 

30 Appeal and Error 
30XVI Review 

Court 

Cases 

30XVI(F) Trial De Novo 
30k892 Trial De Novo 

30k893 Cases Triable in· Appellate 

30k893(l) k. In General. Most Cited 

The meaning of a statute is inherently a question of 
law and the Supreme Court's review is de novo. 

I.!1l Statutes 361 ~181(1) 

361 Statutes 
361VI Construction and Operation 

361 VI(A) General Rules of Construction 
361k180 Intention of Legislature 

361k181 In General 
361kI8](l) k. In General. Most 

Cited Cases 

Statutes 361 ~184 
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361 Statutes 
361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
361k180 Intention of Legislature 

361k184 k. Policy and Purpose of Act. 
Most Cited Cases 
The primary goal of statutory interpretation is to as
certain and give effect to the legislature's intent and 
purpose. 

I..Ql Statutes 361 C=>205 

361 Statutes 
361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
361k204 Statute as a Whole, and Intrinsic 

Aids to Construction 
361k205 k. In General. Most Cited 

Statutes 361 ~206 

361 Statutes 
361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
361k204 Statute as a Whole, and Intrinsic 

Aids to Construction 
361k206 k. Giving Effect to Entire 

Statute. Most Cited Cases 

Statutes 361 ~223.2(.5) 

361 Statutes 
361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
361k223 Construction with Reference to 

Other Statutes 
361k223.2 Statutes Relating to the 

Same Subject Matter in General 
361k223.2(.5) k. In General. Most 

Cited Cases 
Courts interpret a statute by considering the statute as 
a whole, giving effect to all that the legislature has 
said, and by using related statutes to help identify the 
legislative intent embodied in the provision in ques
tion. 

1Ml Statutes 361 C=>190 

361 Statutes 
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361 VI Construction and Operation 
361VI(A) General Rules of Construction 

361k187 Meaning of Language 
361k190 k. Existence of Ambiguity. 

Most Cited Cases 
If a statute can reasonably be interpreted in more than 
one way, then it is ambiguous, and courts may resort 
to principles of statutory construction to assist in in
terpreting it. 

1!2l Eminent Domain 148 ~13 

148 Eminent Domain 
1481 Nature, Extent, and Delegation of Power 

148k12 PublicUse 
148k13 k. In General. Most Cited Cases 

Eminent Domain 148 ~56 

148 Eminent Domain 
1481 Nature, Extent, and Delegation of Power 

148k54 Exercise of Delegated Power 
148k56 k. Necessity for Appropriation. 

Most Cited Cases 
For a proposed condemnation to be lawful, the con
demning authority must prove that (1) the use is 
really public, (2) the public interest requires it, and 
(3) the property appropriated is necessary for that 
purpose. West's RCWA Const. Art. I, § 16. 

~ Eminent Domain 148 ~67 

148 Eminent Domain 
1481 Nature, Extent, and Delegation of Power 

148k65 Determination of Questions as to Va
lidity of Exercise of Power 

148k67 k. Conclusiveness and Effect of 
Legislative Action. Most Cited Cases 
Although the legislature may declare that a particular 
use of property is a "public use" for purposes of con
demnation, that determination is not dispositive; 
however, a legislative declaration is entitled to great 
weight. West's RCWA Const. Art. 1, § 16. 

I!1l Eminent Domain 148 ~56 

148 Eminent Domain 
1481 Nature, Extent, and Delegation of Power 

148k54 Exercise of Delegated Power 
148k56 k. Necessity for Appropriation. 
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Most Cited Cases 

Eminent Domain 148 €=>68 

148 Eminent Domain 
1481 Nature, Extent, and Delegation of Power 

148k65 Determination of Questions as to Va
lidity of Exercise of Power 

148k68 k. Conclusiveness and Effect of 
Exercise of Delegated Power. Most Cited Cases 
In a condemnation case, the question of necessity, 
and thus the standard of judicial review of a declara
tion of public necessity, differs from that applied to a 
declaration of public use; a declaration of necessity 
by a proper municipal authority is conclusive in the 
absence of actual fraud or arbitrary and capricious 
conduct, as would constitute constructive fraud. 
West's RCWA Const. Art. 1, § 16. 

1W Eminent Domain 148 ~68 

148 Eminent Domain 
1481 Nature, Extent, and Delegation of Power 

148k65 Determination of Questions as to Va
lidity of Exercise of Power 

148k68 k. Conclusiveness and Effect of 
Exercise of Delegated Power. Most Cited Cases 
City transportation authority's determination to con
demn a fee interest in the entire amount of property 
owner's property was a legislative question, reviewed 
under the legislative standard for necessity. 

I!2l Eminent Domain 148 ~58 

148 Eminent Domain 
1481 Nature, Extent, and Delegation of Power 

148k54 Exercise of Delegated Power 
. 148k58 k. Extent of Appropriation. Most 

CIted Cases 
City transportation authority's condemnation of a fee 
interest in property owner's entire property was "nec
essary" for the construction, operation, and mainte
nance of a public monorail station; record supported 
transportation authority's contention that it needed all 
of the property for a substantial period of time to 
build and construct the monorail station, and might 
need all of the property indefmitely. 

[20J Eminent Domain 148 ~68 
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148 Eminent Domain 
1481 Nature, Extent, and Delegation of Power 

148k65 Determination of Questions as to Va
lidity of Exercise of Power 

148k68 k. Conclusiveness and Effect of 
Exercise of Delegated Power. Most Cited Cases 
If a condemning authority has conducted its delibera
tions on an action honestly, fairly, and upon due con
sideration for facts and circumstances, that action 
will not be considered arbitrary and capricious, even 
though there be room for a difference of opinion 
upon the course to follow, or a belief by the review
ing authority that an erroneous conclusion has been 
reached. 

.Illl Eminent Domain 148 €=>z65(1) 

148 Eminent Domain 
148III Proceedings to Take Property and Assess 

Compensation 
148k265 Costs, Fees, and Expenses 

148k265(]) k. In General. Most Cited 
Cases 
Property owner was not entitled to attorney fees in 
proceedings to challenge condemnation of property 
by city transportation authority to build a monorail, 
where it was determined that transportation authority 
could acquire the property. West's RCWA 
8.25.075(1). 
**1168 George Kresovich, Timothy D. Benedict, 
Hillis Clark Martin & Peterson, Seattle, for Appel
lant. 

P. Stephen DiJulio, Roger Duane Mellem,· Foster 
Pepper & Shefelman PLLC, Seattle, for Respondent. 

William R. Maurer, Charity Osborn, Institute for Jus
ticefW A State Chapter, Seattle, Jeanette Motee Peter
sen, Bellevue, for Amicus Curiae (Institute for Justice 
Washington Chapter). 

Daryl A. Deutsch, Bellevue, for Amicus Curiae (paul 
D. and Josephine M. Fiorito). . 

Paul Arley Harrel, Alan Lea Wallace, Williams Kast
ner & Gibbs PLLC, Seattle, for Other Party (Ampco 
System Parking). 

John Robert Zeldenrust, King County Prosecutor's 
Office/Appellate Unit, Seattle, for Other Party (King 
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County of Finance). 

Larry John Smith, Graham & Dunn PC, Seattle, for 
Other Party (Rokan Partners). 

MADSEN,J. 

*615 , 1 HTK Management, L.L.C. (HTK), a prop
erty owner in downtown Seattle, challenges a trial 
court order adjudicating public use and necessity that 
authorizes Seattle Popular Monorail Authority, aIkIa 
Seattle Monorail Project (SMP), a city transportation 
authority, to condemn its property to build a monorail 
station. In this case, both parties agree that the use of 
the property here for construction of public transpor
tation is a fundamental*616 "public use." FNI How
ever, HTK alleges that SMP lacks statutory authority 
to condemn property in the fIrst place and, alterna
tively, that the adjudication of public use and neces
sity was improper because, HTK contends, while 
SMP permissibly condemned a fee interest in the 
property comprising the monorail footprint, it should 
have been limited to a mUltiyear lease on the remain
der. 

FNl. Contrary to the dissent's view, the facts 
and legal issues in this case bear no resem
blance to the recent decision in the United 
States Supreme Court in Kelo v. City of New 
London, 545 U.S. 469, 125 S.Ct. 2655, 162 
L.Ed.2d 439 (2005). In Kelo, the City of 
New London condemned property in order 
to develop a certain area of the city, which 
included the condemnation of property in 
order to build a private hotel and new pri
vate residences to be owned by new home 
owners. Id In contrast, in this case, the 
property is being condemned to build a pub
lic monorail, an undisputed, historic public 
use. 

, 2 We hold that SMP has statutory authority to con
demn property and affIrm the trial court's order adju
dicating public use and necessity. 

FACTS 

, 3 TraffIc is a signifIcant problem in the state of 
Washington. In 2002, the Washington Alliance for a 
Competitive Economy reported that "[t]ransportation 
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remains the dominant infrastructure concern in the 
state, particularly in the Central Puget Sound region" 
and provided the following data: (l) congestion in the 
Seattle-Everett Corridor ranks second only to Los 
Angeles, (2) Washington ranks 32nd on per capita 
state disbursements for highways and local roads, (3) 
Washington's 23-cent gas tax, unchanged since 1991, 
ranks 14th in the nation, and (4) Seattle ranked just 
64th on Expansion Management magazine's Septem
ber 2001 evaluation of the "100 Most Logistics 
Friendly Cities." FN2 

FN2. Ass'n of Wash. Business, WashACE 
2002 Competitivene$s Report: "Will Wash
ington Shrug?", Transportation at http:// 
www.awb.org !po/icy/competitive 
ness!2002reportmain .htm (last visited Oct. 
18,2005). 

, 4 The 2002 report concludes that "[w]ith most 
business in Washington eventually involving the 
movement of goods and people through the con
gested metropolitan Puget *617 Sound corridor, grid
lock puts the economic competitiveness of all com
munities at risk." FN3 

FN3.Id 

, 5 Since 1997, Seattle residents have voted four 
times in favor of building an expanded monorail pub
lic transportation system within the city of Seattle. FN4 

In November 1997, voters in the city of Seattle 
passed Initiative 41, creating a public develop
ment**1169 authority, the Elevated Transportation 
Company, to build, maintain, and operate an ele
vated, electrically powered mass transit system con
sisting of specifIed stations and terminals serving the 
four quadrants of Seattle and running through down
town. The system would be generally "X" shaped and 
would lie entirely within Seattle. FNS 

FN4. Currently there is a one-mile monorail 
system in Seattle, operating between Seattle 
Center and downtown Seattle. This monorail 
was built for the World's Fair held in Seattle 
in 1962. 

FN5. City of Seattle Proposition No.2 (Ini
tiative 53: The Monorail), City Attorney's 
Explanatory Statement (Nov. 7, 2000), King 
County Records, Elections & Licensing 
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Servs. Div., King County On-Line Voter's 
Pamphlet, available at http://www.metrokc. 
gov/elections/2000 nov/pamphlet/pamph. 
htm (as of Oct. 18,2005). 

1 6 In July 2000; the Seattle City Council passed Or
dinance 120049, amending Initiative 41. Among 
other things, the ordinance dissolved the Elevated 
Transportation Company and deleted the requirement 
that the city council make funds available for the sys
tem if necessary by either issuing bonds or raising the 
city's business and occupation tax.FN6 

FN6.Id 

1 7 In November 2000, voters in Seattle voted the 
second time for the monorail, passing Seattle Propo
sition No.2 (Initiative 53), which reestablished the 
Elevated Transportation Company. The Elevated 
Transportation Company would have up to two years 
to complete a plan for a monorail system in Seattle. 
Once the monorail plan was completed, Initiative 53 
provided that the Seattle City Council would be re
quired to place the monorail plan before Seattle vot
ers at the next election. Initiative 53 also pro
vided*618 for the repeal of any ordinance that had 
repealed or amended prior Initiative 41 and that was 
inconsistent with Initiative 53, and for reinstatement 
of that part of Initiative 41 that had been repealed or 
amended.tm 

FN7.Id 

1 8 In 2002, the Washington State Legislature en
acted an enabling statute which authorized voters 
from cities with a population over 300,000 to create a 
"city transportation authority" to build a public 
monorail within that city. Ch. 35.95A RCW. RCW 
35.95A.050 provides that a city transportation author
ity will have a number of powers including the power 
to "acquire by purchase, condemnation, gift, or grant 
and to lease, construct, add to, improve, replace, re
pair, maintain, operate, and regulate the use of public 
monorail transportation facilities." RCW 
35.95A.050(1). 

1 9 A city transportation authority may fIx rates, tolls, 
fares, and charges for use of facilities and may estab
lish various routes and classes of service. RCW 
35.95A.050(2). Additionally, a city transportation 
authority may "[n]otwithstanding the provision of 
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any law to the contrary, and in addition to any other 
authority provided by law," contract with one or 
more vendors for the design, construction, operation, 
or maintenance or other service related to the devel
opment of a monorail public transportation system. 
RCW 35.95A.050(3)(a). 

1 10 Finally, among other powers, a city transporta
tion authority will have "all other powers necessary. 
and appropriate to carry out its responsibilities, in
cluding without limitation the power to sue and be 
sued, to own, construct, purchase, lease, add to, and 
maintain any real and personal property or property 
rights necessary for the conduct of the affairs of the 
authority, to enter into contracts, and to employ the 
persons as the authority deems appropriate. An au
thority may also sell, lease, convey, or otherwise dis
pose of any real or personal property no longer nec
essary for the conduct of the affairs of the authority." 
RCW 35.95A.050(8). 

*6191 11 Seattle residents voted for the third time in 
favor of the monorail in November 2002, passing 
Citizen Petition No.1: Proposed Seattle Monorail 
Authority. Citizen Petition No. 1 created a Seattle 
city transportation authority,now named Seattle 
Popular Monorail Authority, alk/a Seattle Monorail 
Project, (SMP), respondent in this case. Citizen Peti
tion No. 1 implemented the initial phase of a fIve-line 
city monorail system by authorizing the construction 
and operation of a 14-mile monorail line, the "Green 
Line." The Green Line will connect Ballard, Key 
Arena, Seattle Center, Belltown,**1170 downtown 
Seattle, Pike Place Market, Benaroya Hall, the ferry 
terminal, Pioneer Square, the Chinatown
International District, the King Street train station, 
Safeco Field, the Qwest Field, and West Seattle. The 
Green Line will have 19 monorail stations and is in
tended to connect with buses, ferries, light rail, and 
trains. Construction is scheduled to begin in 2005. 

1 12 In November 2004, Seattle residents voted 
again, for the fourth time, for the monorail, defeating 
Initiative 83. Initiative 83, if enacted into law, would 
have forbidden the city of Seattle from allowing the 
use of its city rights-of-way for any new monorail 
transit facilities, such as the Green Line. FN8 

FN8. City of Seattle Initiative No. 83, City 
Attorney's Explanatory Statement (Nov. 2, 
2004), King County Records, Elections & 
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Licensing Servs. Div., Voter's Pamphlet
Ballot Measures, General and Special Elec
tions, available at http://www.metrokc. 
gov/elections/ pamphletl1204/ index.htm (as 
of Oct. 18, 2005). 

~ 13 Seattle residents voted overwhelmingly in favor 
of the monorail-63.52 percent voted "no" for Initia
tive 83.FN9 

FN9. Official Final Results, City of Seattle 
Initiative No. 83 (Nov. 2, 2004), King 
County General and Special Election Re
sults, available at http://www.metr okc. 
gov/elections/2004 nov/resPage16.htm (as 
of Oct. 18, 2005). 

~ 14 On April 7, 2004, SMP passed Resolution No. 
04-16 to acquire by condemnation certain property 
for the Second and Yesler station, the Pioneer Square 
station, in downtown Seattle. The property is cur
rently a parking garage, commonly referred to as "the 
sinking ship garage" (the property). The property is 
owned in fee by the appellant, HTK. The property is 
also subject to a long-term ground *620 lease. The 
tenant's ground lease ends in 2010, with the tenant 
possessing a 10-year option to extend the lease 
through 2020. The Second and Yesler station will be 
constructed on a triangle of property bounded by 
Second Avenue, Yesler Way, and James Street in 
downtown Seattle. The Second and Yesler station 
will provide an intermodal transportation function 
with connections to the ferry system, the waterfront 
street car, buses, and light rail. 

~ 15 SMP has not yet approved a fmal design for the 
Second and Yesler station. Some preliminary designs 
show the station footprint covering the entire prop
erty, other more recent designs show a smaller foot
print. The fmal design will be determined by the 
"Design, Build, Operate, and Maintain" contractor, 
with the approval of SMP's board and the city of Se
attle. The parties agree that regardless of the ultimate 
size of the Second and Yesler station, SMP needs the 
entire property for construction of the staging and 
development of the Green Line alignment in the vi
cinity of the Second and Yesler station. After con
struction of the station, SMP currently has no plarmed 
use for any portion of the property that may remain 
uncovered by the fmal station design. SMP states that 
it would be premature to make defmitive plans for the 
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property that may possibly fall outside of the foot
print. For example, a portion of the property may be 
used for loading and unloading passengers from para
transit vehicles, taxis, and tour buses. After the 
monorail is completed, SMP may lease or sell the 
unused portions of the property, ifany. 

~ 16 On April 28, 2004, SMP filed a petition for con
demnation in King County Superior Court and gave 
notice to HTK. On July 19,2004, HTK entered into a 
stipulated order with SMP regarding the public use 
and necessity and preliminary possession of the sub
ject property. HTK and SMP stipulated that the pro
posed use for the property is a public use, that the 
portion of the property covered by the station foot
print is necessary for that use, and that the portion of 
the property not covered by the station footprint is 
necessary for that use until construction of the Green 
Line is complete. 

*621 ~ 17 On August 13, 2004, HTK filed a motion 
to dismiss the case for lack of subject matter jurisdic
tion. The trial court denied that motion, ruling that 
because the eminent domain procedures set forth in 
chapter 8.12 RCW govern condemnation actions 
brought by SMP, SMP has statutory authority to con
demn property, and therefore the trial court had sub
ject matter jurisdiction over the condemnation action. 

**1171 ~ 18 On September 13,2004, the hearing on 
public use and necessity was held. The trial court 
denied HTK's motion for reconsideration of the order 
denying the motion to dismiss and entered an order 
adjudicating public use and necessity. HTK filed a 
notice of appeal and a motion for accelerated review. 
On October 1, 2004, the Court of Appeals granted 
HTK's motion for accelerated review. 

~ 19 This court accepted certification from the Court 
of Appeals.FNIO 

FNI0. Amicus curiae briefs were submitted 
by the Institute for Justice Washington 
Chapter and by Paul and Josephine Fiorito. 

ANALYSIS 

1. Statutory Authority for SMP to Condemn 

ill ~ 20 HTK first contends that chapter 35.95A 

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 



121 P.3d 1166 
155 Wash.2d 612, 121 P.3d 1166 
(Cite as: 155 Wash.2d 612, 121 P.3d 1166) 

RCW, the statute authorizing creation of SMP, does 
not specify the procedure for SMP to exercise its 
condemnation power. Accordingly, HTK argues that 
SMP is precluded from exercising that power. 

121 RCW 35.95A.020(1) authorizes every city with 
a population greater than 300,000 to create a city 
transportation authority "to perform a public mono
rail transportation function." A city transportation 
authority created under the statute "is a municipal 
corporation, an independent taxing 'authority' within 
the meaning of Article 7, section 1 of the state Con
stitution, and a 'taxing district' within the meaning of 
Article 7, section 2 of the state Constitution." RCW 
35.95A.020(1). 

. [2][3][4][5] *622122 A municipal corporation does 
not have inherent power of eminent domain and may 
exercise such power only as is expressly authorized 
by the legislature. In re Pet. of Seattle. 96 Wash.2d 
616, 638 P.2d 549 (981) (Westlake ); City of Des 
Moines v. Hemenway. 73 Wash.2d 130,437 P.2d 171 
(1968); City of Tacoma v. Welcker. 65 Wash.2d 677, 
399 P.2d 330 (1965). Statutes granting the power of 
eminent domain are to be strictly construed. Q1J!.JJi 
Seattle v. State. 54 Wash.2d 139, 338 P.2d 126 
(1959). However, while the legislature's grant of the 
eminent domain power to a municipality is to be con
strued strictly, it is not to be construed so strictly as 
to . defeat the purpose of the legislative grant. 
Welcker, 65 Wash.2d at 683, 399 P.2d 330. "[I]t is 
not necessary that [eminent domain statutes] cover in 
minute detail everything which may be done to carry 
out their purpose. Even though a power is not given 
in specific words, it may be implied if its existence is 
reasonably necessary to effect the purpose of the 
condemning authority." In re Pet. of Port of Grays 
Harbor, 30 Wash.App. 855, 862, 638 P.2d 633 
(1982) (citing State ex reI. Hunter v. Superior Court, 
34 Wash.2d 214,217,208 P.2d 866 (1949)); see also 
Chem. Bank v. Wash. Pub. Power Supply Sys., 99 
Wash.2d 772, 792, 666 P.2d 329 (983) ("a munici
pal corporation's powers are limited to those con
ferred in express terms or those necessarily im
plied"). 

[6][7][8] 1 23 The legislature must confer not only 
the power to condemn but must "prescribe the 
method by which it is to be done." City of Tacoma v. 
State. 4 Wash. 64, 66, 29 P. 847 (1892). Where the 
legislature has failed to provide a procedure, "either 
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directly or by implication or by reference to other 
acts having a similar purpose," the condemning entity 
has no authority to condemn. State ex rei. Mower v. 
Superior Court. 43 Wash.2d 123, 131. 260 P.2d 355 
(1953). As a general rule, 

[w]hen a state delegates to a municipality the right to 
condemn private property for a public use but the 
statute delegating that authority does not provide a 
method for its exercise, the general law of the state 
. prescribing the procedure, and the *623 method of 
ascertaining the damages is, by implication, a part 
of the law delegating the power. 

llA EUGENE MCOUILLIN, THE LAW OF MU
NICIPAL CORPORATIONS § 32.117, at 207-08 (3d 
ed.2000) . 

1 24 SMP's condemnation powers are set forth in 
RCW 35.95A.050(l). As HTK correctly states, RCW 
35.95A.050(1) does not specify the procedure that 
SMP must use when exercising its condemnation 
power. **1172 The question then is whether a 
method or procedure can be inferred from the statute. 

1 25 Relying primarily on one case, Mower, HTK 
claims that condemnation procedures cannot be in
ferred and that the legislature must incorporate a par
ticular Title 8 RCW procedure by reference or pre
scribe an alternative procedure to be used by the con
demning entity in the authorizing statute. In Mower, a 
metropolitan park district brought a condemnation 
action pursuant to RCW 35.61.130, which granted 
the district that authority. The property owners re
sisted the condemnation, claiming that the statute 
failed to prescribe a condemnation procedure· and; 
therefore, the district lacked authority to condemn. 
Mower, 43 Wash.2d at 127.260 P.2d 355. On appeal, 
this court reiterated the constitutional requirement 
that before private property may be taken or damaged 
for a public or private use, just compensation must be 
made or be ascertained "in the manner prescribed by 
law." CONST. art. l. § 16. The court noted that al
though a number of statutes set forth condemnation 
procedures for particular entities, none provided pro
cedures for park districts. The court then observed 
that the general procedural statute upon which the 
park district relied had been repealed and opined that 
the legislature had intended to provide specific statu
tory procedures for specific condemning entities. 
Turning to RCW 35.61.130, the court found nothing 
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in the district's authorizing statute "either directly or 
by implication or by reference to other acts having a 
similar purpose" setting forth the procedure for con
demnation by a metropolitan park district. Mower, 43 
Wash.2d at 131. 260 P.2d 355. Accordingly, the court 
held that the district had no *624 authority to con
demn the property at issue. Id HTK claims that, as 
with the park district in Mower, SMP has no author
ity to condemn because the legislature did not pro
vide a method for the exercise of its eminent domain 
power as required by article I, section 16 of the 
Washington Constitution. 

I2l ~ 26 SMP contends that HTK's reading of Mower 
is too broad, pointing to the language quoted above to 
the effect that a condemnation procedure may be im
plied. Further, SMP points to a distinction between 
RCW 35.95A.050(1) and the statute at issue in 
Mower. The park district statute in that case author
ized a metropolitan park district to condemn territory 
outside the territorial limits of the proposing c:x, 
including areas of the unincorporated county.---1! 
Since condemnation procedures for both cities and 
counties might be implicated and because the court in 
Mower could not reasonably infer the procedure to be 
used by a park district from the authorizing statute or 
from other .statutes relating to condemnation, the 
court declined to "make up such procedures out of 
whole cloth." Mower. 43 Wash.2d at 130,260 P.2d 
355. 

FNII. A municipality has no power to con
demn outside its limits in the absence of ex
press authority to do so. Hemenway. 73 
Wash.2d at 138,437 P.2d 171. 

IlQl ~ 27 In contrast, SMP points out that RCW 
35.95A.050(l) authorizes SMP to condemn property 
only within the physical confmes of the proposing 
city. Thus, unlike the authorizing statute in Mower, 
SMP argues that it can reasonably be inferred from 
RCW 35.95A.050 that the legislature intended SMP 
to use the general condemnation procedures pre
scribed for cities in chapter 8.12 RCW. SMP reasons 
that RCW 35.95A.050 authorizes the city to establish 
a "city transportation authority" that will operate 
within the boundaries of the city and provides that the 
transportation authority is to be created by city ordi
nance or by petition of the city's residents. RCW 
35.95A.030(1), (2).FN12 As such, SMP is a creature of 
the city. Accordingly, SMP contends, by *625 neces-
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sary implication, the condemnation procedure for 
cities, chapter 8.12 RCW, is applicable to SMP. 

FN12. An initiative passed by the electorate 
is the same exercise of sovereignty as that 
exercised by the legislative authority. 
Maleng v. King County Corrs. Guild 150 
Wash.2d 325. 330, 76 P.3d 727 (2003). 

~ 28 HTK claims that Mower requires that a method 
or procedure for condemnation must be express. 
First, HTK argues that there is little difference be
tween the park district in Mower and SMP because, 
as with a transportation authority under chapter 
**1l73 35.95A RCW, a park district is a municipal 
corporation that can be formed by only a frrst class 
city. Further, HTK contends both the park district 
statute and SMP's authorizing statute authorize con
demnation outside their respective territorial limits. 
Finally, HTK argues that even if there is a distinction 
to be made on the scope of the condemnation power, 
territorial boundaries were not even mentioned by the 
Mower court. 

~ 29 We agree with SMP that HTK is reading Mower 
too broadly. In Mower, the court distinguished an 
earlier decision, Town of Redmond v. Perrigo, 84 
Wash. 407. 146 P. 838 (1915). In Perrigo the prop
erty owner argued that the city of Redmond was 
without power to condemn because no procedure had 
been provided in the act authorizing condemnation. 
Perrigo was proceeding under the authority of the 
public utilities act, authorizing cities to condemn 
property for the purposes of supplying water. How
ever, that statute did not include a method of con
demnation. Perrigo, 84 Wash. at 409, 146 P. 838. 
The court rejected the challenge.to the town's con
demnation authority, stating that "[w]here the power 
is given, a method will be accorded." Id at 409, 146 
P. 838. The court then turned to the general condem
nation statute and held that the statute provided the 
proper method for the town to follow. Id Mower 
noted that the general condemnation statute refer
enced in Perrigo had been repealed and, therefore, 
the park district could not rely on that general author
ity. Mower, 43 Wash.2d at 130-31. 260 P.2d 355. 
Perrigo, like Mower, indicates that a procedure need 
not be expressly referenced in the authorizing statute 
and that general procedural statutes may impliedly 
provide the method for exercising the condemnation 
power. 
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*626130 Recent cases also suggest that procedures 
need not be expressly referenced in condemnation 
statutes. In Port of Edmonds v. Northwest Fur Breed
ers Cooperative. Inc .. 63 Wash.Am>. 159, 816 P.2d 
1268(991), the property owners appealed an order 
of public use and necessity contending that the Port 
of Edmonds had failed to give proper statutory notice 
of the condemnation, which was authorized at a port 
hearing. The port argued that RCW 53.08.010, which 
authorizes ports to exercise the eminent domain 
power, requires the port to follow the procedure ap
plicable to first-class cities and references chapter 
8.12 RCW. The port contended that since it followed 
the procedures of chapter 8.12 RCW, it had satisfied 
statutory requirements. The Court of Appeals dis
agreed. It reasoned that because the condemnation 
was established by ordinance, the port was also re
quired to comply with RCW 35.22.288, governing 
the adoption of ordinances by first-class cities. Al
though the port's authorizing statute, RCW 
53.08.010, did not reference RCW 35.22.288, the 
Court of Appeals nevertheless concluded that com
pliance with RCW 35.22.288 was required. 

131 Similarly, Silver Firs Town Homes, Inc. v. Silver 
Lake Water District. 103 Wash.App. 411. 12 P.3d 
1022 (2000), lends weight to SMP's argument. There 
the property owner claimed that the water district was 
required to give public notice of proposed rate 
changes, pursuant to RCW 35.22.288, which apply to 
first-class cities. The owner reasoned that because the 
district's authorizing statute, RCW 57.08.010, re
quires water districts to follow eminent domain pro
cedures for cities, it should be required to follow the 
notice requirements for cities when engaging in rate 
setting. The court declined to imply a requirement 
that the district comply with the notice requirements 
of RCW 35.22.288 because water districts are not 
first-class cities. The court did, however, imply a 
requirement that the district follow the notice re
quirements under the Open Public Meetings Act of 
1971 (OPMA), chapter 42.30 RCW, *627 even 
though the water district statute, RCW 57.08.010, did 
not mention the OPMA.FN13 

FN13. We cite the case of Fur Breeders 
only to demonstrate that other statutes might 
provide the method or procedure necessary 
to carry out the condemnation authority. 
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1 32 Considering case law both before and since 
Mower, we hold that powers reasonably necessary to 
carry out a grant of the eminent domain power may 
be inferred from the authorizing statute or from other 
statutes. 

[11l[12l[13l[141 1 33 The next step is to determine 
whether chapter 35.95A RCW implies **1174 such 
procedures. The meaning of a statute is inherently a 
question of law and our review is de novo. King 
County v. Cent. Puget Sound Growth Mgmt. Hr'gs 
Bd, 142 Wash.2d 543. 555, 14 P.3d 133 (2000); 
DiOXin/Organochlorine Ctr. v. Pollution Control 
Hr'gs Bd. 131 Wash.2d 345. 352. 932 P.2d 158 
(1997). The primary goal of statutory interpretation is 
to ascertain and give effect to the legislature's intent 
and purpose. Am. Cont'l Ins. Co. v. Steen. 151 
Wash.2d 512. 518, 91 P.3d 864 (2004); Dep't of 
Ecology v. Campbell & Gwinn. L.L.C .. 146 Wash.2d 
1. 9, 43 P.3d 4 (2002). This is done by considering 
the statute as a whole, giving effect to all that the 
legislature has said, and by using related statutes to 
help identify the legislative intent embodied in the 
provision in question. Campbell & Gwinn. 146 
Wash.2d at 11. 43 P.3d 4. If, after this inquiry, the 
statute can reasonably be interpreted in more than 
one way, then it is ambiguous and resort to principles 
of statutory construction to assist in interpreting it is 
appropriate. State ex rei. Citizens Against Tolls (CAD 
v. Murphy. 151 Wash.2d 226, 242-43, 88 P.3d 375 
(2004); Campbell & Gwinn. 146 Wash.2d at 12.43 
P.3d4. 

1 34 Looking frrst to the language of the statute, a 
transportation authority can be created under RCW 
35.95A.030 through a legislative act only by a city. 
RCW35.95A.020 provides that a transportation au
thority created under the statute is a municipal corpo
ration. A municipal corporation is defmed as "a body 
politic established by law as an agency of the state
partly to assist in the civil government of the country, 
but chiefly to regulate and *628 administer the local 
and internal affairs of the incorporated city, town, or 
district." Lauterbach v. City of Centralia, 49 Wash.2d 
550. 554, 304 P.2d 656 (956). Further, RCW 
35.95A.040 provides that the transportation authority 
is "subject to all standard requirements of a govern
mental entity pursuant to RCW 35.21.759," which 
imposes on public corporations the general laws 
regulating the local government that created the en
tity. Taking these provisions into account and consid-
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ering the fact that the legislature intended to grant 
condemnation powers to an entity created pursuant to 
chapter 35.95A RCW, we hold that, by implication, 
chapter 8.12 RCW, the procedure to be followed by a 

. city, applies to SMP. 

135 Next, HTK argues that merely because a trans
portation authority can be created only by a city does 
not mean that chapter 8.12 RCW is the obvious stat
ute to be applied to SMP. HTK cites Fur Breeders for 
the proposition· that condemnation procedures for 
cities are not limited to chapter 8.12 RCW~ However, 
Fur Breeders suggests that chapter 8.12 RCW, in 
addition to other notice statutes specifically applying 
to cities, provides the requirements for the exercise of 
the eminent domain power. SMP does not contend 
that it is subject only to the requirements of chapter 
8.12 RCW. 

1 36 Finally, SMP argues that the procedures pro
vided for an exercise of eminent domain are neces
sary to satisfy due process and that due process does 
not require the legislature to expressly designate the 

. procedure to be followed when there is a statutory 
procedure available and is implied. SMP is correct. 
Due process concerns are at the core of article I, sec
tion 16's requirement that a method for condemnation 
be provided by law. HTK does not complain that its 
due process rights have been violated, and it has cited 
no case holding that due process requires the method 
of condemnation to be cross-referenced in legislation 
authorizing condemnation. Accordingly, we hold that 
SMP properly followed the condemnation method 
prescribed for cities in chapter 8.12 RCW. 

*6292. Public Use and Necessity Determination 

[ill 1 37 Washington's constitution provides that 
"[n]o private property shall be taken or damaged for 
public or private use without just compensation hav
ing frrst been made." CONST. art. I. § 16. Under long 
standing Washington jurisprudence, this court has 
developed a three-part test to evaluate eminent do
main cases. State ex rei. Wash. State Convention & 
Trade Ctr. v. Evans. 136 Wash.2d 811, 817; 966 P.2d 
1252 (1998) (Convention Center ). For a proposed 
condemnation to be lawful, the condemning authority 
must prove that (1) the use is really **1175 public, 
(2) the public interest requires it, and (3) the property 
appropriated is necessary for that purpose. 
Convention Ctr .. 136 Wash.2d at 817, 966 P.2d 1252 
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(citing Westlake. 96 Wash.2d at 625, 638 P.2d 549; 
King County v. Theilman, 59 Wash.2d 586, 593, 369 
P .2d 503 (962». 

UQl 138 A determination that an acquisition is for a 
"public use" is not precisely the same thing as deter
mining it is a "public necessity," even though the two 
terms do overlap to some extent. Hemenway, 13 
Wash.2d at 138,437 P.2d 171. The "question [as to] 
whether the contemplated use be really public shall 
be a judicial question." CONST. art. I. § 16; 
Dickgieser v. State. 153 Wash.2d 530, 535,11 10, 105 
P.3d 26 (2005). Although the legislature may declare 
that a partiCUlar use of property is a "public use," that 
determination is not dispositive. Dickgieser. 153 
Wash.2d at 535-36, 11 10, 105 P.3d 26. However, a 
legislative declaration is entitled to great weight. 
Westlake. 96 Wash.2d at 624-25, 638 P.2d 549 (cit
ingHemenwqy, 73 Wash.2d 130,437 P.2d 171). 

ll1l 1 39 In contrast, the question of necessity, and 
thus the standard of judicial review of a declaration 
of public necessity, differs from that applied to a dec
laration of public use. Convention Ctr., 136 Wash.2d 
at 823, 966 P.2d 1252. A declaration of necessity by 
a proper municipal authority is conclusive in the ab
sence of actual fraud or arbitrary and capricious con
duct, as would constitute constructive fraud. 
Hemenway, 73 Wash.2d at 139, 437 P.2d 171 (citing 
Welcker. 65 Wash.2d 677, 399 P.2d 330; *630 State 
ex rei. Church v. Superior Court. 40 Wash.2d 90,91. 
240 P.2d 1208 (1952». FN14 

FN14. The dissent concedes that this test is 
the proper test to be used by this court in 
eminent domain proceedings. 

a. Public use of property to build a public monorail 

140 Unlike in Kelo v. City of New London. 545 U.S. 
469, 125 S.Ct. 2655, 162 L.Ed.2d 439 (2005), in this 
case it is undisputed that the use to which the prop
erty is to be put-public transportation-is a clear public 
use. Clerk's Papers (CP) at 15 (stipulation by the par
ties). Indeed, public transportation has been deter
mined to be public use for nearly 100 years in Wash
ington. City of Seattle v. Byers. 54 Wash. 518, 103 P. 
791 (1909); State ex rei. Thomas v. Superior Court, 
42 Wash. 521. 85 P. 256 (1906). Bill 

FN15. The dissent concedes that construc-
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tion of the public monorail is a public use. 

b. Whether the determination of the property to be 
condemned is a judicial or legislative question . 

ll!l , 41 HTK claims that SMP's decision to con
demn a fee interest in the entire property should be 
analyzed under the fIrst prong of the test for "public 
use," rather than under the third prong of the test for 
"necessity." HTK asserts that SMP should have de
cided to condemn a fee interest in only the portion of 
the property that was likely to contain the monorail 
station and to condemn an easement interest in the 
remainder of the property that is to be used for con
struction staging and development of the Green Line 
alignment. 

, 42 SMP correctly states that determinations by the 
condemning authority as to the type and extent of 
property interest necessary to carry out the public 
purpose have historically been considered legislative 
questions and are thus analyzed under the third prong 
of the test. In Ci{y of Tacoma v. Humble Oil & Refin
ing Co .. 57 Wash.2d 257, 356 P.2d 586 (1960), prop
erty owners appealed an order of public use and ne
cessity. In that case, the city sought to condemn a fee 
simple interest in the land, which would *631 include 
the mineral rights. This court noted that the property 
owners recognized the rule that " 'the action of a 
public agency or a municipal corporation having the 
right of eminent domain in selecting land for a public 
use will not be controlled by the courts' " and is thus 
~ legislative question. Id at 258,356 P.2d 586 (quot
mg State ex rei. Tacoma Sch. nist. No. 10 v. Stojack. 
53 Wash.2d 55, 64, 330 P.2d 567 (958». See also 
Port of Grays Harbor, 30 Wash.App. 855; 638 P.2d 
633 (the court fmding that it was a legislative ques
~ion as to whether a fee **1176 or easement property 
mterest should be condemned). These cases provid
ing deference to legislative questions are rooted in 
long standing Washington law. Since the turn of the 
century, Washington courts have provided significant 
deference to legislative determinations of necessity in 
the context of eminent domain proceedings. See, e.g., 
State ex rei. Thomas v. Superior Court. 42 Wash. 
521. 524-525, 85 P. 256 (1906). 

, 43 Other states agree that a condemning authority's 
decision as to the type and extent of property interest 
is a legislative question. See, e.g., Westrick v. Ap
proval of Bond of Peoples Natural Gas Co .. 103 Pa. 
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Comwlth. 578, 581. 520 A.2d 963 (1987) ("adminis
trative decisions of a condemnor concerning the 
amount, location, or type of estate condemned are not 
subject to judicial review unless such decisions are in 
bad faith, arbitrary, capricious, or an abuse of 
power"; it is the condemnee's burden to prove an 
administrative abuse, and this burden is a heavy one 
to meet); Ci{y of New Ulm v. Schultz, 356 N.W.2d 
846, 849 (984) (fmding that acquiring a fee interest 
in property was reasonably necessary; city need only 
show that acquiring a fee interest rather than an 
easement was a reasonable means of acquiring airport 
protection privileges); Concept Capital Corp. v. 
Dekalb County, 255 Ga. 452, 453, 339 S.E.2d 583 
(986) (court following the rule that, " '[i]n the ab
sence of bad faith, the. exercise rights of the right of 
eminent domain rests largely in the discretion of the 
authority exercising such right, as to the necessity 
and what and how much land shall be taken''') (quot
ing Ci{y of Atlanta v. Heirs of Champion, 244 Ga. 
620,621. 261 S.E.2d 343 (979»; *632St. Andrew's 
Episcopal Day Sch. v. Miss. Tramp. Comm 'n. 806 
So.2d 1105, 1111 (2002) (selection of the particular 
land to condemn as well as the amount of land neces
sary are legislative questions to be determined by the 
condemning authority). Ci{y of Phoenix v. McCul
lough. 24 Ariz.App. 109, 114, 536 P.2d 230 (1975) 
("we believe the rule to be that a condemnor's deter
~~ation ~f n~cessity should not be disturbed on ju
dICIal reVIew m the absence of fraud or arbitrary and 
capricious conduct"); Regents of Univ. of Minn. v. 
Chi. & NW Transp. Co.. 552 N.W.2d 578 
(Minn.Ct.App.1996) (analyzing whether university 
de~onstrated that proposed taking is "necessary," 
reVIewed under the legislative standard of re
view).FN'6 

FN16. The dissent criticizes the majority for 
citing out-of-state cases. Contrary to the dis
sent's claims, under long standing Washing
ton jurisprudence out-of-state cases, while 
not controlling, are instructive. See, e.g., 
Welcker. 65 Wash.2d at 683, 399 P.2d 330 
(citing out-of-state cases on eminent domain 
that follow Washington principles); Thomas. 
42 Wash. at 525, 85 P. 256 (same). 

, 44 HTK claims, though, that Convention Center 
changes the standard of review for this case and that 
SMP's decision to condemn a fee interest is thus a 
judicial question. In Convention Center. this court 
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addressed a proposed expansion of the Washington 
State Trade and Convention Center. The legislature 
appropriated $111.7 million for the expansion but, as 
a condition, required the convention center to con
tribute $15 million. The convention center developed 
a plan that involved condemning property across the 
street from the existing convention center. The pro
posed expansion would sit four stories above street 
level. The three floors below were to be sold to a 
private developer at the same time as the condemna
tion. The private developer would contribute $15 
million and would build the outer shell of the conven
tion center. In return, the private developer would 
take a fee simple title to the remaining three floors 
for construction of retail and parking. The court de
termined that the condemnation was a "public use," 
within the meaning of the Washington Constitution, 
and that the private development was "merely inci
dental." Convention Ctr.! 136 Wash.2d at 822-23, 
966 P.2d 1252. 

*633 1 45 HTK claims that because the court in 
Convention Center held that a private use was merely 
incidental when it was within the "footprint" of the 

. convention center, this court is required to undertake 
a "public use" examination because, in this case, 
property may be sold to a private party that is outside 
the "footprint" of the proposed monorail station. 

1 46 HTK's reliance on Convention Center is mis
placed and does not alter the rule, as **1177 stated in 
Humble Oil and in Port of Grays Harbor, that deci
sions as to the amount of property to be condemned 
are legislative questions, reviewed under the legisla
tive standard for necessity. Moreover, in Convention 
Center, the court was faced with a very different 
situation-condemnation of property on which a sig
nificant part was never going to be put to a public 
use. As SMP points out here, in contrast, the entire 
property will be put to a public use. As discussed 
above, public transportation has been determined to 
be a public use for nearly 100 years in Washington. 
City of Seattle v. Byers, 54 Wash. 518, 103 P. 791 
(909); State ex reI. Thomas v. Superior Court, 42 
Wash. 521, 85 P. 256 (1906). Although the monorail 
station is not likely to take up the entire footprint of 
the property, the record indicates that the remaining 
portion of the property could be used for at least 10 
years for construction and remediation of property in 
downtown Seattle. Report of Proceedings (RP) at 12. 
Additionally, unlike in Convention Center, whether 

Page 13 

any portion of the property will ever be sold or leased 
is not known. In contrast, in Convention Center, a 
private developer immediately took ownership of 
three floors of retail space. In this case, for the first 5-
10 years, a substantial portion of the property will be 
put to public use and only after that time is there a 
possibility that the property may be sold. Further
more, the record indicates that in other cities that 
have constructed public monorail transportation sys
tems, surrounding land may need to be owned per
manently by the condemning authority due to the 
particular traffic pattern of monorail stations. 

147 HTK counters, however, that sinceSMP might 
sell or lease surplus property, if any, after the mono
rail is *634 completed, the court is required to under
take a searching judicial review of the necessity of 
SMP's determination to condemn a fee interest in the 
property.FNl7 HTK points to no authority that requires 
a condemning authority to have a public use planned 
for property forever. Indeed, long standing Washing
ton law is to the contrary. In Reichling v. Covington 
Lumber Co., 57 Wash. 225, 106 P. 777 (1910), a 
property owner brought suit to enjoin logging activity 
on land that had been condemned earlier by the city 
of Seattle. Under the original condemnation, the city 
condemned a separate parcel of the property owner's 
land for purposes of its Cedar River water system. 
Nine years later, the city passed an ordinance 
whereby it granted a license to a private party to con
struct a logging road on the land. The property owner 
brought suit to enjoin the private party from entering 
the land. The court noted, " '[w]here a fee simple is 
taken, the weight of authority is that there is no rever
sion, but, when the particular use ceases, the property 
may, by authority of the state, be disposed of for ei
ther public or private uses.' " Id at 228, 106 P. 777 
(quoting JOHN LEWIS, A TREATISE ON THE 
LA W OF EMINENT DOMAIN § 596, at 765 (2d ed. 
1888) and citing 2 JOHN F. DILLON, COMMEN
TARIES ON THE LAW OF MUNICIPAL CORPO
RATIONS § 589, at 690 (4th ed. 1890». 

FN 1 7. The dissent concedes that the 
Washington Constitution article I, section 16 
contains the term "public use" and does not 
include the term "public necessity." 

1 48 The court in Reichling also cited Seattle Land & 
Improvement Co. v. City of Seattle, 37 Wash. 274, 79 
P. 780 (1905), fmding that" '[w]here property is 
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taken, ... with the intention of using it for a certain 
purpose specified in the ordinance authorizing the 
taking, as was done in this case, the city, doubtless, 
has the authority to change said contemplated use to 
another and entirely different use, whensoever the 
needs and requirements of the city suggest. ' " 
Reichling. 57 Wash. at 228, 106 P. 777 (quoting 37 
Wash. at 277, 79 P. 780). 

-,r 49 Given long standing, well-settled case law in 
Washington, providing that decisions as to the type of 
property interest to be acquired. are reviewed under 
the deferential *635 legislative standard, we hold that 
SMP's determination to condemn a fee interest In 

HTK's property is a legislative question. FNI8 

FN18. The dissent criticizes the majority 
and claims that the majority is "blurring" the 
distinctions between the constitutionally 
mandated inquiry into whether the use is a 
"public use" and the judicial corollary de
termining whether the condemnation is 
"necessary." But, it is the dissent that blurs 
the distinction. The dissent agrees that this 
court employs a three-part test to determine 
whether a condemnation is constitutional. 
Yet, in derogation of its own statement of 
law, it conflates the third prong of the test
the necessity question-into the first prong of 
the test. The dissent would read the "public 
use" prong to make two inquiries: (1) is the 
use public and, if so, (2) is the government 
condemning more real property than is 
"needed." However, as discussed above, un
der long standing Washington case law in
cluding Convention Center. Westlake. 
Humble Oil. Welcker. Hemenway.· and 
Dickgieser. these two inquiries are separate 
questions and are analyzed by this court un
der two different standards. 

In a similar vein, the dissent cites Humble 
Oil. claiming that Humble Oil contains a 
"universal rule" which is separate from 
the three-prong test discussed above. The 
dissent is again mistaken. The dissent art
fully fails to explain this court's holding in 
Humble Oil. that "manifest abuse of dis
cretion was not found" with this court 
providing the same deference given to 
legislative questions of "necessity." See 
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also State ex rei. Tacoma Sch. Dist. No. 
10 v. Stojack. 53 Wash.2d 55, 330 P.2d 
567 (1958) (dissent again fails to mention 
this court's deference to legislative deter
minations as to the selection of land "rea
sonably necessary" and that manifest 
abuse of discretion was not found). Fur
thermore, the dissent fails to explain the 
context and holding of Neitzel v. Spokane 
International Ry. Co .. 65 Wash. 100, 117 
P. 864 (1911). Unlike in this case and 
other cases cited by the majority above, 
Neitzel involved a determination years af
ter the fact of whether a railroad had ob
tained a fee interest or an easement in 
property at a time when the extent of in
terests railroads could acquire in property 
was unclear. 

**1178 c. Whether alee interest is reasonably neces
sary 

[19][20] -,r 50 The next step is to determine whether 
the condemnation of a fee interest in the entire prop
erty is "necessary" for the public use. SMP correctly 
cites Welcker. 65 Wash.2d at 684, 399 P.2d 330, for 
the general rule that if a condemning authority has 
conducted its deliberations on an action "honestly, 
fairly, and upon due consideration" for facts and cir
cumstances, that action will not be considered arbi
trary and capricious, "even though there be room for 
a difference of opinion upon the course to follow, or 
a belief by the reviewing authority that an erroneous 
conclusion has been reached." Courts will consider 
costs of the project as a *636 relevant factor. See e.g., 
Port of Grays Harbor. 30 Wash.App. 855, 638 P.2d 
633; Schultz. 356 N.W.2d 846.FN19 

FN19. The dissent concedes that this court 
has upheld various determinations of what 
constitutes necessity. "Necessity" requires 
only that the condemning authority show 
that the condemned property was "reasona
bly necessary" for the public use, not that it 
was absolutely necessary or indispensable. 
See, e.g., Welcker. 65 Wash.2d at 684, 399 
P.2d 330 (the necessity requirement "em
braces the right of the public to expect and 
demand the service and facilities to be pro
vided by a proposed acquisition or im
provemenf'; "[r]easonable necessity for use 
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in a reasonable time is all that is required"). 
Thus, the property here is "reasonably nec
essary" for the public transportation project 
given that all of the property will be used 
initially for the construction of the monorail 
and a significant portion, and perhaps all, of 
the property will be used indefmitely for the 
monorail station and access to the station. 

, 51 In this case, SMP determined that acquisition of 
the fee interest in property was reasonably necessary 
and required for the construction, operation, and 
maintenance of the monorail station on HTP's prop
erty and for related construction staging and devel
opment of the Green Line alignment in the vicinity of 
the station. SMP asserts that the SMP board of direc
tors determined that this use was of an intensity and 
duration to justify the taking of the fee interest. 

, 52 HTK points to a number of ddcuments that indi
cate that SMP plans "Associated Development." As
sociated Development is defmed by SMP to mean "a 
free standing project not connected to a station, built 
by a third party on land that SMP has fee ownership 
or some development rights and is most likely built 
after a station is built. The land can be sold outright 
or ground leased." CP at 358. HTK notes that SMP 
has specifically indicated that a portion of HTK's 
property might yield "surplus property," suitable for 
Associated Development. The record supports HTK's 
contention. At a community hearing about this mono
rail station, "SMP told the community that the resid
ual property would be sold and it did not know yet 
how the property would be used." Resp't's Ex. 15. 
The revenue generated from possible transfers of 
"excess property" was included in SMP's earlier 
budgets. RP at 102. However, SMP noted in testi
mony that in a similarly situated property (in down
town Vancouver), the entire footprint outside that 
monorail *637 station was **1179 used as a park and 
not developed separately due to the ongoing need for 
access. RP at 101. 

, 53 Amicus cite the case City of Cincinnati v. 
Vester. 33 F.2d 242 (6th Cir.1929), in part for the 
proposition that excess condemnation, taking more 
land than is necessary, in order to help recoup the 
cost of public projects is impermissible. In Vester, the 
city condemned property to widen a street by 25 feet. 
The city condemned land within that strip of land and 
attempted to condemn land outside of the 25-foot 
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strip. The city was prohibited from condemning the 
excess property. The Sixth Circuit held that the prop
erty was only taken in order to sell it (for a private 
use) at a later date in order to capture the increased 
value that the widened street would bring. Id FN20 

FN20. The United States Supreme Court af
finned, on narrower grounds. City of Cin
cinnati v. Vester, 281 U.S. 439, 50 S.Ct. 
360, 74 L.Ed. 950 (1930) (concluding that 
the proceedings for excess condemnation of 
the properties involved in the suits were not 
taken in confonnity with the applicable law 
of the state and afftnning the decrees below 
upon that ground.) 

, 54 SMP argues that Vester, 33 F.2d 242, is distin
guishable since the city had no public use at all for 
the property except for possible recoupment. In con
trast, in this case, SMP is only condemning property 
that it has detennined is necessary for public use. 
SMP contends that the evidence demonstrates that the 
entire property will be used for the construction, 
maintenance, and operation of the monorail station 
and the construction staging. Moreover, the proposed 
station designs include plans encompassing the entire 
parcel. Given the cost of this undisputed present need 
of indefmite length and the pennanent need for at 
least a significant portion of the property, SMP con
tends that the SMP board justifiably detennined that 
the cost of the construction easement could easily 
eclipse the cost of a fee interest. Testimony as to fair 
market value of construction easements was undis
puted at the hearing. Furthennore, SMP contends that 
a condemning body may consider fmancial implica
tions when detennining what interests are necessary 
to condemn, citing Convention Center. 

*638 , 55 The record supports SMP's contentions 
that it needs all of the property for a substantial pe
riod of time to build and construct a monorail station 
and may need all of it indefmitely. It is significant 
that testimony was undisputed that the cost of the 
temporary construction easement combined with 
likely cost of damages due to a ground lessee could 
eclipse the cost of a fee interest. Given the absence of 
actual or constructive fraud, we hold that SMP's de
tennination to condemn a fee interest in the entire 
property was necessary to the public use of public 
transportation. FN21 
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FN21. The dissent erroneously claims that 
SMP has engaged in arbitrary and capricious 
conduct. First, as discussed above, an action 
taken by a municipality after proper proce
dural consideration is not arbitrary or capri
cious, even though a reviewing court may 
believe it is erroneous. See Welcker. 65 
Wash.2d at 684,399 P.2d 330. In this case, 
HTK is not alleging that SMP's decision
making process was improper. Second, the 
dissent's reliance on Port of Everett v. 
Everett Improvement Co .. 124 Wash. 486, 
214 P. 1064 (1923) is misplaced. Unlike the 
condemning authority in that case in which 
there was no plan for any type of current or 
future construction or improvement, SMP 
has developed a plan for using the entire 
property-building the monorail. Moreover, 
nothing in Everett Improvement requires this 
court to fmd that the failure to have in place 
a definitive use plan for the entire life of the 
property makes the condemning authority's 
actions arbitrary and capricious. Second, the 
fact that SMP may sell or lease a part of the 
condemned property at some future point 
does not show an unconstitutional improper 
motive. As discussed above, in Convention 
Center, this court upheld the condemning 
entity's agreement, up front, to sell three of 
the four floors of the convention center to 
private commercial interests. Here, there is 
no agreement for sale and, in contrast, there 
is an immediate use of the· entire property 
for construction, staging, alignment, and fu
ture operation of a monorail station. 

A ITORNEY FEES 

Jlll 1 56 HTK requests attorney fees. RCW 
8.25.075(1) provides that a superior court having 
jurisdiction of a proceeding instituted by a condem
nor to acquire real property shall award the con
demnee costs including reasonable attorney fees and 
reasonable expert witness fees if there is a "fmal ad
judication that the condemnor cannot acquire the real 
property by condemnation." Because we conclude 
that SMP, the condemnor, can **1180 acquire the 
property, HTK, the condemnee, is properly denied 
attorney fees. 

*639 CONCLUSION 
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157 Consistent with our case law and public policy, 
courts ensure that property condemned is put to a 
public use, and the legislature/local governments en
sure that such projects are developed in a cost effec
tive manner. This division provides deference to local 
governments to determine what property is necessary 
to implement projects that a court has determined are 
for a public use. This court is both preserving impor
tant property ownership rights and ensuring that 
when a municipal authority condemns property for a 
public project, such project is truly for the "public 
use" within the meaning of the Washington State 
Constitution. Unlike in the recent United States Su
preme Court case, Kelo, this case involves one of the 
most fundamental public uses for which property can 
be condemned-public transportation. Accordingly, 
the trial court's fmding of public use and necessity is 
affirmed. 

ALEXANDER, C.J., C. JOHNSON, BRIDGE, 
OWENS and FAIRHURST, JJ., concur. 
CHAMBERS, J., concurs in result only. 
J.M. JOHNSON, J. (dissenting). 
1 58 In a recent and highly publicized opinion, the 
United States Supreme Court justified its denial of 
federal constitutional protections against eminent 
domain abuse by acknowledging the states' power to 
afford their citizens greater protection against such 
abuse. 

[N]othing in our opinion precludes any State from 
placing further restrictions on its exercise of the 
takings power. Indeed, many States already impose 
''public use" requirements that are stricter than the 
federal baseline. Some of these requirements have 
been established as a matter of state constitutional 
law, while others are expressed in state eminent 
domain statutes that carefully limit the grounds 
upon which takings may be exercised. 

Kelo v. City of New London. 545 U.S. 469, 125 S.Ct. 
2655, 2668, 162 L.Ed.2d 439 (2005) (footnote omit
ted). 

*640 1 59 In the wake of Kelo. legal scholars and 
citizens exulted that Washingtonians were insulated 
from such abuses because the plain language of the 
Washington Constitution, as previously enforced by 
this court, afforded broader protection against emi
nent domain abuse than its federal counterpart. See 
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CONST. art. I, § 16. Unfortunately, the majority of 
this court is less enlightened than the citizenry or less 
inclined to restrain public agencies in their taking of 
private property. I side with the citizens and our 
Washington Constitution. I therefore dissent. 

I. FACTS 

, 60 Special protection against taking of private 
property is found in our constitution's article I. sec
tion 16 "Declaration of Rights." These protections 
were enacted to protect citizens from abuse of gov
ernment powers. The settlers of Washington came 
here drawn by the opportunity to own their own 
property and many fled from abusive governments. 
In this case, we have a good example. 

,61 In 1941 an immigrant railroad laborer, Henry T. 
Kubota, purchased the Seattle Hotel that was situated 
on real property in Seattle's Pioneer Square, the sub
ject of the present litigation.fl!! In the wake of Pearl 
Harbor, and pursuant to President Franklin D. Roose
velt's Executive Order 9066, 7 Fed.Reg. 1407 (Feb. 
25. 1942), Kubota was displaced to a Japanese
American internment camp. See generally 
Toyosaburo Korematsu v. United States, 323 U.S. 
214. 65 S.Ct. 193. 89 L.Ed. 194 (944) (upholding 
constitutionality of military order implementing Ex
ecutive Order 9066). Although many internees lost 
all their possessions during this period, a loyal friend 
managed Kubota's property, returning it to him after 
his release. 

FNl. The parcel in question is located in 
historic Pioneer Square and is triangular in 
shape. See Pet'rs' Ex. 2, at 5. It is bordered 
by 2nd A venue, James Street, and Yesler 
Way.ld 

, 62 The Seattle Hotel suffered extensive damage 
during the earthquake of 1949. Despite Kubota's re
pairs, the *641 hotel's useful life **1181 had been 
exhausted by 1960, and it was demolished. Kubota 
then entered into a long-term lease that proposed the 
construction of a six-story office building atop a 
parking garage. To Kubota's disappointment, only the 
parking garage was constructed, which is now com
monly referred to as the Sinking Ship garage. Kubota 
retained the long-term dream of a larger develop
ment. Since Kubota's death in 1989, his descendents 
have managed the property under his namesake, HTK 
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Management, L.L.C. (HTK). 

, 63 In 2002, the predecessor of the Seattle Monorail 
Project FN2 (hereinafter Monorail) identified the Sink
ing Ship parcel as a potential monorail station site. 
HTK learned this information from a local newspaper 
rather than being contacted directly by the agency. 

FN2. The Elevated Transportation Company 
is the predecessor of Monorail. See City of 
Seattle Proposition No.2 (Initiative 53: The 
Monorail). Although Monorail operates en
tirely within the City of Seattle, the agency 
is an independent municipal corporation. See 
majority at 1171; RCW 35.95A.020. 

, 64 Shortly thereafter, HTK expressed its willing
ness to collaborate with Monorail so that both parties 
could implement their visions for the parcel
Monorail's station on a fraction of the block, coupled 
with HTK's redevelopment of the remainder of the 
parcel. The parties began planning for this comple
mentary development. It appears HTK was more sin
cere than Monorail, and the agency plans took a dif
ferent direction. 

, 65 On April 7, 2004, Monorail passed Resolution 
04-16 to acquire the entire Sinking Ship parcel by 
condemnation. Resp't's Ex. 13, at 8. Three weeks 
later, on April 28, 2004, Monorail filed a petition 
against HTK for condemnation in King County Supe
rior Court, seeking a fee interest in the entirety of the 
parcel. Clerk's Papers (CP) at 3. 

, 66 On August 13, 2004, HTK filed a motion to 
dismiss the condemnation action for lack of subject 
matter jurisdiction on the grounds that Monorail's 
enabling legislation failed to prescribe the agency's 
condemnation procedure. CP at 41. The trial court 
denied both HTK's motion and a *642 subsequent 
motion for reconsideration. CP at 199-202,215-16. 

, 67 On September 13, 2004, the trial court held a 
hearing on public use and necessity in which Mono
rail sought to justify its condemnation of the entire 
parcel. Monorail conceded that the station footprint 
would occupy only a~roximately one-quarter to 
one-third of the parcel.-3 The following diagram is 
typical of the preliminary designs entered into evi
dence: 
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FN3. The majority's fact section states that 
"preliminary designs show the station foot
print covering the entire property, other 
more recent designs show a smaller foot
print." MajoritY at 1170. Although techni
cally correct, this statement is misleading. 
The former are unquestionably no longer 
under any serious consideration. See Br. of 
Resp't at 7 n.13 ("depending on the ultimate 
station design, approximately 6,500 to 
10,000 square feet of the approximately 

**1182 
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20,000 square foot parcel will be covered by 
the station footprint."). See also Report of 
Proceedings (RP) at 54 ("THE COURT: The 
bottom line is the footprint of the Yesler sta
tion is not going to take the entire triangle of 
the Yesler property? THE WITNESS: That's 
correct.") . 

--J ~I ________________________________ ~I 

I 

*643 1 68 Monorail asserted that condemnation of 
the parcel outside the footprint of the monorail sta
tion (remainder property) was needed for construc-

.--

tion staging and staff parking activities. Thus, Mono
rail argued that these purposes of its condemnation 
constituted a public use. 
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, 69 HTK conceded that both the station and con
struction staging may be public uses. However, they 
countered that because construction staging and park
ing FN4 is inherently temporary, Monorail was not 
justified in condemning a fee interest in the remain
der property. Accordingly, HTK urged the court to 
grant Monorail a fee interest in the station footprint 
and at most a construction easement on the remainder 
property. 

FN4. This is temporary parking and not 
long-term parking for monorail patrons. See 
"staff and labor parking" on preceding dia
gram. There will be substantially less park
ing than the present public garage. 

, 70 At the hearing, HTK presented evidence to 
demonstrate that Monorail sought to condemn more 
property than necessary in order to profit from the 
increased value of the parcel after monorail construc
tion. The concept of agency profit from such land 
transactions was discussed by Monorail from its very 
inception. The petition creating the monorail noted: 

Rights of Way: Market value paid on the limited 
number of properties that must be acquired, some 
easements to be purchased, **1183 and high-value 
properties resold when construction is completed 

Resp't's Ex. 20, at 44 (emphasis added). 

, 71 Monorail subsequently adopted an internal de
velopment policy that anticipated selling "remainder 
property" to private developers. Referred to as "asso
ciated development," Monorail defmes it as: 

a free standing project not connected to a station, 
built by a third party on land that SMP has fee 
ownership or some development rights and is most 
likely built after a station is built. The land can be 
sold outright or ground leased. 

*644 Resp't's Ex. 12, at 1. After adopting this "asso
ciated development" policy, Monorail even sought 
out "site specific recommendations for [associated] 
types of development opportunities." Id 

, 72 Monorail also emphasized its "associated devel
opment" policy in the Design-Build-Equip Contract
the contract to be awarded to the winning bidder for 
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construction of the monorail.FN5 

FN5. There was actually only one bidder. 

The SMP has and will be acquiring property for Sta
tions and is interested in maximizing the develop
ment potential of such properties. In some in
stances, the SMP will be required to acquire a 
complete site and may, once the Station is com
plete, sell or lease a portion of the site to private 
parties who would develop this excess property for 
commercial use. This type of development is re
ferred to as "Associated Development." 

Resp't's Ex. 26, at DBEC-222 (emphasis added). 

, 73 In addition to these monorail policies, HTK pro
vided specific evidence that Monorail planned "asso
ciated development" for this Sinking Ship parcel. The 
Transit Way Agreement l:'N§ planned for "[a]ssociated 
development of the unused portion of the parcel 
bounded by 2nd Avenue, James Street' and Yestler 
Way (a.k.a., 'Sinking Ship Garage.')." Ex. C (Resp't's 
Ex. 23), at 4. The agreement set "associated devel
opment" for the Sinking Ship parcel as a ''priority.'' 
Id Moreover, at a Pioneer Square community meet
ing, the "SMP told the community that the residual 
property would be sold and it did not know yet how 
the property would be used." Resp't's Ex. 15. 

FN6. The Transit Way Agreement between 
the City of Seattle and Monorail establishes 
conditions under which Monorail may use 
the city's rights-of-way. ' 

,74 To this evidence Monorail responded that it had 
no defmitive postconstruction plans for the remainder 
property and that absent a demonstration of fraud or 
bad faith, the agency was entitled to condemn the 
parcel in its entirety. The trial court entered a judg
ment of public use and necessity. HTK now appeals. 

*645 II. ANALYSIS 

A. Procedures for Condemnation 

11 75 Petitioners first assert that the trial court lacked 
jurisdiction over this matter because Monorail's ena
bling act fails to expressly prescribe the procedures 
by which the agency exercises its eminent domain 
authority. See State ex rei. Mower v. Superior Court, 
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43 Wash.2d 123, 260 P.2d 355 (953). With respect 
to this argument, however, I reluctantly conclude 
with the majority that lack of such procedures did not 
deprive the trial court of jurisdiction. 

" 76 The statute does specify that Monorail could 
"acquire by ... condemnation." RCW 35.95A.050(1) 
FN7. Our case law establishes that condemnation pro
cedures may be fairly implied if necessary to effectu
ate the Legislature's intent. See In re Pet. of Seattle, 
96 Wash.2d 616,629,638 P.2d 549 (1981) (Westlake 
1 In addition, the differences between procedural 
statutes are largely inconsequential and "embrace the 
same procedural theory, namely ... the entry of three 
separate and distinct judgments during the course of a 
proceeding." Pub. Util. Dist. No. 1 v. Wash. Water 
Power Co .. 43 Wash.2d 639, 641, 262 P.2d 976 
(] 953). The determination that Monorail's condemna
tion procedures may be fairly implied from an ex
press grant of authority does not address the scope of 
the **1184 condemnation authority. This is a consti
tutional issue that I believe is determinative here. 

FN7. Fully quoted infra p. 1184. 

B. Scope of Condemnation Authority 

" 77 Municipal corporations do not possess an inher
ent power of eminent domain and thus may exercise 
such power only when expressly authorized to do so 
by the state legislature. See, e.g., State ex rei. Tacoma 
Sch. Dist. No. 10 v. Sto;ack. 53 Wash.2d 55, 60, 330 
P.2d 567 (]958). Statutes conferring such power are 
in derogation of the common right, *646State ex rei. 
King County v. Superior Court. 33 Wash.2d 76, 82, 
204 P.2d 514(949), and "must be strictly construed, 
both as to the extent of the power and as to the man
ner of its exercise." FN8 State ex rei. Postal Tel.-Cable 
Co. v. Superior Court. 64 Wash. 189, 193,116 P. 855 
ill.lU. 

FN8. All delegations of state authority are to 
be construed strictly, and this is " 'especially 
true with respect to the power of eminent 
domain, which is more harsh and peremp
tory in its exercise and operation than any 
other.' " State ex rei. Chesterlev v. Superior 
Court. 19 Wash.2d 791. 800, 144 P.2d 916 
(944) (quoting JOHN LEWIS, 1 A TREA
TISE ON THE LAW OF EMINENT DO
MAIN IN THE UNITED STATES § 388, at 
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708 (3d ed.1909». 

" 78 Monorail is a special purpose district that per
forms a single, narrowly circumscribed function: 
cons:truction and operation of a monorail.FN9 The ex
tent of Monorail's condemnation powers are set forth 
in RCW 35.95A.050(l), which authorizes city trans
portation authorities: 

FN9. The majority suggests, for example, 
that the agency could create a park out of the 
excess Sinking Ship property. However, un
der our cases, construction of a park . likely 
exceeds Monorail's enabling legislation. 

To acquire by purchase, condemnation, gift, or grant 
and to lease, construct, add to, improve, replace, 
repair, maintain, operate, and regulate the use of 
public monorail transportation facilities, including 
passenger terminal and parking facilities and prop
erties, and other facilities and properties as may be 
necessary for passenger and vehicular access to and 
from public monorail transportation facilities, to
gether with all lands, rights of way, and property 
within or outside the authority area, and together 
with equipment and accessories necessary or ap
propriate for these facilities .... 

RCW 35.95A.050(l). Although Monorail is entitled 
to acquire property by "condemnation," the pur
poses of the condemnation must be for the purpose 
of "public monorail transportation facilities." In 
addition, any condemnation must not violate our 
constitutional prohibition against the taking of pri
vate property for private purposes. 

Private property shall not be taken for private use .... 
No private property shall be taken or damaged for 
public or private use without just compensation 
having been fIrst made .... Whenever an attempt is 
made to take private property for a use alleged to 
be public, the question whether the contemplated 
use be really public shall be a judicial question, 
and *647 determined as such, without regard to 
any legislative assertion that the use is public. 

CONST. art. I. § 16. 

" 79 To determine whether the use of the eminent 
domain power is allowed by our constitution, we 
employ a three-part test: 
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(1) that the use is really public, 

(2) that the public interests require it, and 

(3) that the property appropriated is necessary for the 
purpose. 

Westlake. 96 Wash.2d at 625, 638 P.2d 549 (quoting 
King County v. Theilman. 59 Wash.2d 586,593,369 
P.2d 503 (1962). See also State ex rei. Wash. State 
Convention & Trade Ctr. v. Evans. 136 Wash.2d 811. 
817,966 P.2d 1252 (1998) (Convention Center ). 

, 80 As we are dealing with constitutional rights of 
the legal owner, the burden of proof is on the con
demning agency, not on the condemnee, to demon
strate that the condemnation is for a public use and 
that it is necessary for that public use. Convention 
Ctr.. 136 Wash.2d at 822-23, 966 P.2d 1252; 
Theilman. 59 Wash.2d 586, 369 P.2d 503; State ex 
rei. SternotJv. Superior Court. 52 Wash.2d 282,325 
P.2d 300 (1958). 

, 81 As the majority correctly states, the determina
tion that a condemnation is for a **1185 public use is 
not the same thing as public necessity. See, e.g., 
Theilman. 59 Wash.2d at 594, 369 P.2d 503 (" 'Pub
lic use' and 'necessity' cannot be separated with 
scalpellic precision, for the fIrst is suffIciently broad 
to include an element of the latter."). In article I, sec
tion 16 our state constitution directly addresses only 
the "public use" inquiry. See State ex rei. Puget 
Sound Power & Light Co. v. Superior Court. 133 
Wash. 308, 311, 233 P. 651 (1925). The remaining 
two inquiries regarding public interest and necessity 
are judicial corollaries to enforce the constitutional 
mandate. Unfortunately, the majority errs by greatly 
blurring the distinctions between the constitutionally 
mandated inquiry into public use and the judicial 
corollary of necessity. There are two inquiries: Is this 
property necessary for the public purpose? Is all this 
property necessary for the public purpose? Here, the 
wrong answer to the latter *648 inquiry is given, and 
a violation of constitutional rights results. 

C. Public Use 

, 82 As previously stated, the inquiry into public use 
is constitutional in nature. As an initial matter, the 
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majority states that a legislative declaration of public 
use is "entitled to great weight." Majority at 1175 
(citing Hemenway. 73 Wash.2d 130,437 P.2d 171). It 
is stupefying that the majority claims that we must 
give "great weight" to such determinations when our 
constitution mandates that this "shall be a judicial 
question, and determined as such, without regard to 
any legislative assertion that the use is public." 
CONST. art. I, § 16. 

, 83 Use of the word "shall" is imperative and oper
ates to create a duty rather than to confer discretion. 
See, e.g., Crown Cascade. Inc. v. O'Neal. 100 
Wash.2d 256, 668 P.2d 585 (1983). Moreover, "re
gard" is defmed as "to look at," "show respect or 
consideration for," "to take into consideration or ac
count," or "to pay attention." WEBSTER'S THIRD 
NEW INTERNATIONAL DICTIONARY 1911 
(2002). 

, 84 Thus, when our constitution states that the courts 
must make this determination "without regard to any 
agency's legislative assertion," it means that we must 
not show deference to the legislative assertion of 
public use; we decide the question independently. 
The plain language of our constitution does not re
quire any deference and in fact mandates exactly the 
opposite. To the extent that this assertion by the ma
jority is based on erroneous jurisprudence, it defies 
the plain language of our constitution and should be 
overruled. Not surprisingly, more persuasive case law 
also supports the contrary conclusion, that the ques
tion is judicial.FNJO 

FNIO. We have stated on numerous occa
sions that "[s]tate cases and statutes from the 
time of the constitution's ratifIcation, rather 
than recent case law, are more persuasive in 
determining" the protections of a constitu
tional provision. Ino Ino, Inc. v. City of 
Bellevue. 132 Wash.2d 103, l20, 937 P.2d 
154 (1997). Our early jurisprudence demon
strates that legislative determinations of 
public use are not entitled to great weight. 
See, e.g., Decker v. State, 188 Wash. 222, 
227, 62 P.2d 35 (1936) ("[W]hether the use 
be 'really public' is for the courts to deter" 
mine, and in the determination of that ques
tion they will 'look to the substance rather 
than the form, to the end rather than to the 
means.' " (quoting State ex rei. Puget Sound 
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Power & Light Co. v. Superior Court. 133 
Wash. 308,233 P. 651 (1925))); State ex reI. 
Andersen v. Superior Court. 119 Wash. 406, 
410, 205 P. 1051 (1922) ("The legislature 
can declare in the ftrst instance that the pur
pose is a public one, and it remains the duty 
of the court to disregard such assertion if the 
courtfmds it.to be unfounded."); Langdon v. 
City of Walla Walla. 112 Wash. 446, 456, 
193 P. 1 (1920) ("We shall assume that the 
question of public use is a judicial question 
in Oregon, as it is in our state, and that such 
question has been and will be decided by the 
courts of that state .... "); Healy Lumber Co. 
v. Morris. 33 Wash. 490, 501, 74 P. 681 
(1903) ("Under such circumstances the case 
comes to the court without any presumption 
one way or the other on the subject of public 
use, but is to be tried by the court like any 
other question that is submitted to its discre
tion."). 

*649 , 85 Although we have not settled onto one 
single defmition of public use, we have always indi
cated it means more than mere beneftcial use. 
Westlake. 96 Wash.2d at 627, 638 P.2d 549. In 
Convention Center. we explained the constitutional 
test for adjudicating public use. 

Article I. section 16 prohibits the taking of private 
property for private use. Thus, this court must en
sure that the entire parcel subject to the eminent 
domain proceedings will be employed by the public 
use. **1186 The relevant inquiry is whether the 
government seeks to condemn any more property 
than would be necessary [FNll] to accomplish the 
purely the public component of the project. If the 
anticipated public use alone would require taking 
no less property than the government seeks to con
demn, then the condemnation is for the purpose of 
a public use and any private use is incidental. 

FN II. The use of the term "necessary" is 
unfortunate because it is also a term of art in 
eminent ·domain jurisprudence. However, 
there can be no equivocation that this analy
sis in Convention Center was regarding pub
lic use and not necessity. This analysis was 
completed speciftcally under the header of 
"public use" and was later followed by a 
separate section on "necessity." 

Page 22 

Convention Ctr .. 136 Wash.2d at 822,966 P.2d 1252 
(emphasis added). In other words, our constitution
ally mandated public use inquiry seeks to determine 
whether the government is condemning any more real 
property than needed for the project. 

, 86 The rule as articulated in Convention Center has 
deep roots in our eminent domain jurisprudence. For 
example, in Stojack. 53 Wash.2d at 63-64,330 P.2d 
567, we stated that: 

*6S0 [p]ublic education is a public use for which 
private property may be appropriated under the 
power of eminent domain. If an attempt is made to 
take more property than is reasonably necessary to 
accomplish the purpose, then the taking of excess 
property is no longer a public use, and a certiftcate 
of public use and necessity must be denied. 

Accord 9 NICHOLS ON EMINENT DOMAIN § 
32.05 (3d ed.2005); City of Pullman v. Glover. 73 
Wash.2d 592, 595, 439 P.2d 975 (1968) ("[T]he ex
tent of the taking may be no greater than is reasona
bly necessary for the stated public purpose."). 

, 87 This same rule has also been reiterated with re
spect to the interest to be acquired. 

When a legislature delegates to any subordinate 
agency, such as a municipality or a public service 
corporation, the right and authority to exercise the 
power of eminent domain, it ordinarily defmes the 
estate or interest to be appropriated, having power 
to authorize the taking of a complete fee simple ti
tle, a qualifted fee, or an easement only. When it 
has prescribed by statute the extent of interest to be 
vested, none further can be taken. Courts in con
struing statutes which grant the power, and author
ize the taking of a certain estate or interest, enforce 
the rule of strict construction, permitting no 
greater title or interest to vest than has been ex
pressly authorized or may be necessary to the con
templated public use. When an easement will be 
sufficient, no intendment or rule of liberal con
struction will be indulged to support an attempt to 
obtain any greater interest or estate. 

Neitzel v. Spokane In!'l Ry. Co .. 65 Wash. 100, 105, 
117 P. 864 (1911) (emphasis added). We have also 
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stated the rule as follows: 
"Inasm\Jch as· property cannot constitutionally be 

taken by eminent domain except for the public use, 
it follows that no more property shall be taken than 
the public use requires; and this rule applies both 
to the amount of property and the estate or interest 
in such property to be acquired by the public. If an 
easement will satisfy the requirements of the pub
lic, to take the fee would be unjust to the owner, 
who is entitled to retain whatever the public needs 
do not require, and to the public, which should not 
be obliged to pay more than it needs." 

*651 City of Seattle v. Faussett. 123 Wash. 613. 618. 
212 P. 1085 (1923) (emphasis added) (quoting 10 
Ruling Case Law 88). Accord State v. Larson. 54 
Wash.2d 86. 89. 338 P.2d 135 (1959) ("no greater 
estate or interest should be taken than is reasonably 
necessary to accomplish the public use or neces
sity."); State ex reI. Eastvold v. Superior Court. 48 
Wash.2d 417. 294 P.2d418 (1956). 

~ 88 The above case law is unequivocally clear: if a 
government entity seeks to condemn more property 
than is needed, the excess propertY is not for a public 
use and may not be lawfully condemned. This rule is 
so well engrained that we have called it a "universal 
rule." City of Tacoma v. Humble Oil & Ref Co .. 57 
Wash.2d 257.356 P.2d 586 (960). 

**1187', 89 Unfortunately, the majority disregards 
this ''universal rule" of our eminent domain jurispru
dence. The majority corr~tly states that a legisla
ture's grant of eminent domain power to a municipal
ity is to be strictly construed but immediately back
pedals to avoid construing that authority so strictly as 
to actually restrict the agency. Majority at 1171. The 
majority cannot show that following our "universal 
rule" here, by allowing Monorail to condemn only 

. the property interests necessary to accomplish its 
purposes (a fee in the station footprint and, at most, 
construction easement in the remainder), would "de
feat the purpose of the legislative grant." The con
trary conclusion is further supported by the fact that 
other monorail station sites do not require an entire 
block for "staging and staff and labor parking." 

, 90 More importantly, however, the majority would 
destroy our "universal rule" by stating that "decisions 
as to the amount of property to be condemned are 
legislative questions, reviewed under the legislative 
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standard of necessity." FNI2 Majority at 1176-77. It 
fmally concludes that declarations of necessity by a 
condemning agency are conclusive *652 absent fraud 
or arbitrary and capricious conduct. This is abdica
tion of the court's constitutional duty. 

FN12. Remarkably, the majority does this 
after attempting to distinguish Convention 
Ctr .. 136 Wash.2d 811. 966 P.2d 1252. As 
previously quoted, Convention Center held 
the correct test for inquiries into public use: 
"[T]his court must ensure that the entire par
cel subject to the eminent domain proceed
ings will be employed by the public use. The 
relevant inquiry is whether the government 
seeks to condemn any more property than 
would be necessary to accomplish purely the 
public component of the project." 
Convention Ctr .. 136 Wash.2d at 822. 966 
P.2d 1252. The majority attempts to distin
guish Convention Center by observing that it 
dealt with alleged permanent public use 
within the footprint of the project. The ma
jority cannot explain, however, why these 
observations change our "universal rule" 
that determining whether excess property 
has been condemned is analyzed under a 
constitutionally mandated inquiry into pub
lic use, and not the deferential judicial con
struct of necessity. 

, 91 If, as the majority suggests, d.ecisions as to the 
extent of property to be condemned 'fall under neces
sity, and judicial review is properly characterized by 
deference, there are no effective means by which the 
courts may carry out the constitutionally mandated 
independent inquiry into public use. If the majority 
seeks to overrule our "universal rule," it should do so 
explicitly. 

, 92 Moreover, precedential support for the major
ity's conclusion is lacking. Specifically, the majority's 
reliance on Humble Oil and In re Port ofGrqys Har
bor, 30 Wash.App. 855. 638 P.2d 633 (1982), for the 
proposition that decisions as to the amount of prop
erty to be condemned as legislative questions, re
viewed under the deferential standard are misplaced. 
Nor are these cases controlling as the majority sug
gests. 

~ 93 In Humble Oil. 57 Wash.2d at 257. 356 P.2d 
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586, the city of Tacoma developed a hydroelectric 
project on the Cowlitz River in order to meet the 
city's electricity needs. Because the reservoir behind 
the dam would inundate the condemnee's land, the 
city sought to condemn a fee interest in the portion to 
be inundated. Although the condemnee stipulated that 
the hydroelectric project was a public use, he argued 
that he should be able to retain the mineral rights 
under the inundated land. In contrast, the city argued 
for a fee simple on the grounds that without a fee it 
could not "operate and control the reservoir satisfac
torily," including concerns over pollution, subsi
dence, loss of fish life, among others. Id at 259, 356 
P.2d 586. The court granted an order of public use 
and necessity. The reason that the court determined 
that it *653 would not interfere with the "selection" 
of land was precisely because doing so would inter
fere with the very purpose of the project, by creating 
pollution, etc. The same cannot be said for the instant 
case. 

~ 94 The majority also relies on Port of Grays Har
bor. Not only is Port of Grays Harbor a Court of 
Appeals case that is not binding on this court, the 
case doesn't even purport to construe article I, section 
16 of our state constitution. Rather, it interprets arti
cle VIII, section 8, which is a separate broad constitu
tional grant of condemnation authority only to port 
districts. That grant is so broad that the condemnation 
of property for industrial development and trade, 
normally understood as private uses, is often **1188 
argued to be public use when part of a port develop
ment. 

~ 95 Because Humble Oil and Port of Grays Harbor 
offer insufficient support for their proposition, the 
majority relies on case law from various other states 
to support its claim that the condemning authority's 
decision as to the extent of the property interest is a 
legislative question. Majority at 1176. It appears that 
the majority is not interested in our Washington Con
stitution but would rather cite to cases from other 
states that support its conclusion, even though those 
states have different constitutional provisions. 

~ 96 Because Washington Constitution article I, sec
tion 16 is clearly unique, we have previously refused 
to apply case law from other states to interpret it. See 
Westlake. 96 Wash.2d at 627, 638 P.2d 549 (rejecting 
the use of cases from other jurisdictions to interpret 
article I, section 16 because such cases "are not help-
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ful."). The plain language of our constitution was 
chosen by our settler forefathers to provide one of the 
strongest mandates against the taking of private prop
erty for private use in the nation. 

The judicial determination clause in the Washing
ton Constitution is a clause currently existing in 
only four other states.IFN13j At the time of the 1889 
Washington Convention, only Colorado *654 and 
Missouri had similar provisions. It is not entirely 
clear why such a provision was included in Wash
ington's only constitutional restriction on the sov
ereign's otherwise limitless eminent domain power 
.... The only motion relative to this provision in the 
convention was an attempt to strike out any refer
ence to the legislature. It failed. However, the clear 
language of the provision, with its difference from 
most other constitutions and early cases, shows that 
the constitutional framers sought to place a limit on 
the legislature by assigning the judiciary the duty 
to determine the character of proposed public uses. 

FN13. Ariz. Const. art. II, § 17 ("Whenever 
an attempt is made to take private property 
for a use alleged to be public, the question 
whether the contemplated use be really pub
lic shall be a judicial question, and deter
mined as such without regard to any legisla
tive assertion that the use is public."). 

Colo. Const. art. II, § 15 ("[W]henever an 
attempt is made to take private property 
for a use alleged to be public, the question 
whether the contemplated use be really 
public shall be a judicial question, and de
termined as such without regard to any 
legislative assertion that the use is pub
lic."). See also Pub. Servo Co. of Colo. V. 

City of Loveland, 79 Colo. 216, 245 P. 
493 (1926). 

Miss. Const. art. III, § 17 ("[W]henever an 
attempt is made to take private property 
for a use alleged to be public, the question 
whether the contemplated use be public 
shall be a judicial question, and, as such, 
determined without regard to legislative 
assertion that the use is public."). 

Mo. Const. art. I, § 28 ("[W]hen an at
tempt is made to take private property for 
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a use alleged to be public, the question 
whether the contemplated' use be public 
shall be judicially determined without re
gard to any legislative declaration that the 
use is public."). 

James M. Dolliver, Condemnation, Credit, and Cor
porations in Washington: 100 Years of Judicial Deci
sions-Have the Framers' Views Been Followed?, 12 
U. Puget Sound L.Rev. 163, 175-76 (l989)(footnotes 
omitted). 

, 97 The majority cites Reichling v. Covington Lum
ber Co .. 57 Wash. 225. 106 P. 777 (910) for the 
proposition that an immediate public use, even if only 
temporary, justifies the condemnation of a fee. How
ever, in Reichling. the property had already been 
condemned years prior to the action, and the real is
sue was whether collateral attack on the condemna
tion was proper. In Reichling. as in all other cases 
addressing this matter, the use intended was not in
herently temporary and at least had the potential to be 
of indefmite duration. Here, construction use is 
clearly, and admittedly, temporary. 

*655 , 98 Finally, the majority also reasons that 
Monorail was entitled to take a fee in the remainder 
property because it determined that it would. be less 
expensive to do so. However, the amount that prQP
erty costs does not determine whether it is a public 
use. Cf Westlake. 96 Wash.2d at 627. 638 P.2d 549 
("A beneficial use is not necessarily a public use."). 
Moreover, no actual cost figures were given, and this 
opinion was **1189 lay testimony-neither qualified 
nor admitted as expert opinion. 

, 99 Our "universal rule" states that when a govern
ment agency seeks to condemn more property than 
required for legitimate public purpose, the excess is 
not for a public use. Here, not only does Monorail 
have an "associated development" policy that en
courages excess condemnation for subsequent resale 
for private use at a profit, but the agency has made 
such condemnation a "priority" for the Sinking Ship 
parcel: Monorail's sole justification for condemning a 
fee in this portion of the parcel is the inherently tem
porary use of construction staging and staff and labor 
parking. The real purpose is to profit from the later 
sale.FNT4 

FN14. Providing Monorail staff free parking 
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in Pioneer Square is unlikely to be a public 
use. 

, 100 The majority cannot point to a single case ap
proving the condemnation of a fee interest for an in
herently temporary use where the condemning 
agency has a policy of condemning excess property 
for subsequent resale for private use. The proposition 
is most reminiscent of Westlake. in which this court 
disapproved such a condemnation proposal. 

, 101 I would hold that under article I, section 16, 
anything beyond a fee simple in the footprint of the 
monorail station is not a public use. The constitution 
of our forefathers and Kubota's legacy requires this 
conclusion. The order of public use and necessity 
should be reversed on this basis alone. 

*656 D. Necessity for this public use 

, 102 Even assuming that Monorail had proved a 
public use in the entirety of the parcel, it still cannot 
prove necessity. The majority's analysis regarding 
necessity is as flawed as its public use analysis. 

,103 Unlike the inquiry into "public use," which is a 
constitutional mandated inquiry, the inquiry into ne
cessity is a corollary judicial construct. As stated by 
the majority, several determinations of necessity have 
been upheld absent actual fraud. Majority at 1175. 
Yet, the majority fails to note other grounds upon 
which we overturn fmdings of necessity. Besides 
fraud, a declaration of necessity is not upheld where 
there is arbitrary or capricious conduct, manifest 
abuse of discretion, violation of law, improper mo
tives, or collusion. Stojack. 53 Wash.2d 55. 330 P.2d 
567. Here, I would hold that the record establishes 
that Monorail's action is arbitrary and capricious and 
based upon improper motives. 

, 104 Arbitrary and capricious conduct is defmed as " 
"willful and unreasoning [action] and taken without 
regard to the attending facts or circumstances." " 
Wash. Indep. Tel. Ass'n v. Wash. Uti/so Transp. 
Comm'n. 149 Wash.2d 17. 26. 65 P.3d 319 (2003) 
(quoting Rios V. Dep't of Labor Indus .. 145 Wash.2d 
483. 501. 39 P.3d 961 (2002) (quoting Hillis V. Dep't 
of Ecology. 131 Wash.2d 373. 383. 932 P.2d 139 
(997»). Monorail has unquestionably engaged in 
arbitrary and capricious conduct as evidenced by the 
fact that it seeks to condemn the Sinking Ship prop-
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erty before it has even fmalized plans for the station 
and where the agency has admitted that the station 
footprint will use only one-quarter to one-third of the 
parcel. See supra note 3. 

, lOS In Port of Everett v. Everett Improvement Co .. 
124 Wash. 486, 214 P. 1064 (923), the newly 
formed Port of Everett sought to condemn property to 
carry out its purposes but had not formed any defmi
tive plans for property to be condemned. The ena
bling statute of the port stated that it could condemn 
only property "necessary for the purposes of the port 
district." The court reasoned that: 

*657 where the grant is of power to acquire only 
necessary property, there must be a showing that 
the particular property sought to be acquired is thus 
necessary, and without some defmite stated plan of 
improvement, this necessity cannot be shown. So 
here, since there is no such definite plan, it is im
possible for the court or anyone to know whether 
all or what particular part of the property here 
sought to be condemned is necessary for the use of 
the port district, and the right of condemnation 
must fail for this reason. 

Everett Improvement. 124 Wash. at 494,214 P. 1064 
(emphasis added). 

**1190,106 Here, Monorail argued that there "is no 
requirement that a condemning authority must have a 
fmal design demonstrating use of the entire site be
fore a condemnation can proceed forward." Br. of 
Resp't at 37. Monorail's argument is answered by 
Everett Improvement. 

, 107 Like the Everett Improvement, the monorail 
enabling legislation authorizes the agency to con
demn only that property which is "necessary or ap
propriate for [its] facilities." RCW 3S.95A.OSO(l). 
Monorail repeated numerous times at the public use 
hearing that it had no defmitive plans for the entirety 
of the Sinking Ship parcel except for the inherently 
temporary purpose ofconstruction.FNls 

FNI5. See, e.g., RP at 22 ("We haven't done 
any planning."); RP at 23 ("There has been 
no determination at all in our minds at this 
point "" There are no plans for development 
on this site."); RP at 77 ("I think the way I 
would word that is that we are trying to 
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leave our options open .. ,,"); RP at 78 ("We 
have no intention at this time of doing any
thing with the property specific "" One of 
the possibilities could be access, one could 
be a park, one could possibly be selling off 
residuals sometime in the future."); RP at 
122 ("At the moment no uses appear to me 

. if there is a remainder, what our use of that 
would be"). 

, 108 By allowing premature condemnation of the 
remainder property, the majority implicitly approves 
the practice of an agency maintaining plans as vague 
as possible in the hopes of acquiring excess property 
to generate additional revenue. The lack of a defmi
tive plan alone is fatal to the attempted condemnation 
and should be held arbitrary and capricious. 

, 109 I would also fmd that Monorail's policies for 
associated development (by private parties), com
bined with the *658 agency's insistence on a fee in
terest even in the absence of a defmitive plan, show 
improper motives. Monorail intended to infringe the 
constitutional rights of the property owner here to 
take property which would appreciate and then be 
resold by the agency in order to help fmance its trou
bled project. This is not a proper motive since the 
enabling legislation specified the authorized funding 
sources and did not authorize Monorail to fmance its 
project through real estate speculation (nor could it 
constitutionally). 

III. CONCLUSION 

, 110 The court has, until today, upheld a "universal 
rule," which states that if a government agency seeks 
to condemn more private property than required for 
its public purposes, the excess is not for a public use. 
Under our constitution, "[ w ]henever an attempt is 
made to take private property for a use alleged to be 
public, the question whether the contemplated use be 
really public shall be a judicial question, and deter
mined as such, without regard to any legislative as
sertion that the use is public." CONST. art. I, § 16. 

, III By upholding Monorail's decision to take far 
more property than it needs from a lawful private 
owner, and by erroneously applying a deferential 
standard to the agency's grab of this property, the 
majority overrules this court's "universal rule" sub 
silentio. I would uphold our constitution and agree 
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with the property owner that Monorail (and other 
agencies of its ilk) should be restrained from abusing 
private property rights. As demonstrated by Kubota 
and his legacy, such rights are of exceptional import 
to our citizens. I believe the authors of our constitu
tion understood this vital principle and drafted and 
overwhelmingly approved article I. section 16 to pro
tect against such abuse. I dissent. 

Wash.,2005. 
HTK Management, L.L.C. v. Seattle Popular Mono
rail Authority 
155 Wash.2d 612, 121 P.3d 1166 

END OF DOCUMENT 
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Background: Three disabled Medicaid recipients 
challenged the Department of Social and Health Ser
vices' (DSHS) implementation of the "shared living 
rule," which automatically reduced funding of their 
in-home care hours by 15 percent because the recipi
ents were living with their paid caregivers. With re
spect to two recipients, the Superior Court, Thurston 
County, Richard D. Hicks, J., found the shared living 
rule to be invalid under federal law. DSHS appealed. 
The Court of Appeals, 132 Wash.App. 42, 129 P.3d 
849, affIrmed. Review was granted. With respect to 
third recipient, the Superior Court, King County, 
Bruce Hilyer, J., found the shared living rule to be 
invalid under federal law. Direct review was granted. 

Holding: The Supreme Court, C. Johnson, J., held 
that "shared living rule" violates federal Medicaid 
comparability requirement. 

Court of Appeals affIrmed,and remanded; trial court 
affirmed in part, reversed in part, and remanded. 

Fairhurst, J., fIled a dissenting opinion, in which 
Madsen and Bridge, n., joined. 
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medical assistance a state provides for any categori
cally needy individual shall not be less in amount, 
duration, or scope than assistance provided to any 
other categorically needy individual, focuses on par
ity between individuals, rather than parity between 
groups. Social Security Act, § 1902(a)(1O)(B), 42· 
U.S.C.A. § 1396a(a)(lO)(B); 42 C.F.R. § 440.240. 
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198Hk472 Benefits and Services Covered 
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Department of Social and Health Services' (DSHS) 
"shared living rule," which automatically reduced, 
without individualized determination of need, fund
ing of disabled Medicaid recipients' in-home care 
hours by 15 percent because recipients were living 
with their paid caregivers, violated federal Medicaid 
comparability requirement, that the medical assis
tance a· state provides for any categorically needy 
individual shall not be less in amount, duration, or 
scope than assistance provided to any other categori
cally needy individual. Social Security Act, § 
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C. JOHNSON, J. 

*2901 I This case involves a challenge to a Wash
ington State Department of Social and Health Ser
vices (DSHS) regulation that reduces disabled recipi
ents' benefits because they live with their paid care
givers. Under the regulation, amended and codified 
as WAC 388-106-0 130(3)(b), formerly WAC 388-
72A-0095 (2005); and referred to as the "shared liv
ing rule," DSHS reduces recipients' benefits by 15 
percent if they live with their caregiver. 

1 2 The three disabled recipients, David Jenkins, 
Vennetta Gasper, and Tommye Myers, challenge the 
shared living nile on several grounds, including chal
lenges based on (1) the federal Medicaid comparabil
ity requirements under 42 U.S.C. § 1396; (2) the fed
eral Medicaid free choice provider guaranty under 42 
U.S.C. § 1396; (3) Title II of the Americans with 
Disabilities Act of 1990 under 42 U.S.C. § 12132; (4) 
the privileges and immunities clause under article I. 
section 12 of the Washington Constitution; (5) the 
equal protection clause under the fourteenth amend
ment to the United States Constitution; and (6) the 
due process clause under the fourteenth amendment 

to the United States Constitution. 

1 3 In two cases cOIisolidated in this appeal, the regu
lation was invalidated by the trial courts. In one case, 
the Court of Appeals affrrmed and we granted direct 
review of the other case and consolidated the cases. 
We hold that DSHS's program, codified as WAC 
388-106-0130(3)(b), to *291 reduce benefits to eligi
ble disabled recipients, violates federal comparability 
requirements under 42 U.S.C. § 1396. Because we 
fmd WAC 388-106-0130(3)(b) is invalid based on 
the federal comparability requirements, we fmd it 
unnecessary to reach or decide any other issues. The 
decisions of the courts below are affrrmed in part and 
reversed in part.FNI 

FNI. We also grant Jenkins' motion passed 
to the merits, pursuant to RAP 10.3(8), and 
permit him to include as an appendix to his 
appellate brief excerpts from the federal 
guidance document on Medicaid waivers. 
We deny DSHS's motion passed to the mer
its to include as an appendix to its appellate 
brief documents illustrating how the shared 
living rule operates with respect to hypo
thetical recipients. 

FACTUAL AND PROCEDURAL HISTORY 

1 4 All three recipients in this case are t\Jnctionally 
disabled individuals who receive paid in-home per
sonal care services to help them with basic activities 
of daily living such as bathing, dressing, shopping, 
housekeeping, and meal preparation. The three re
cipients challenge the shared living rule, which is one 
component of an assessment tool used by DSHS. 
This assessment tool, entitled "Comprehensive As
sessment Reporting Evaluation" or CARE, is used to 
determine an individual's eligibility for in-home care 
under one of four programs.FN2 See WAC 388-106-
0045 through -0140. 

FN2. The four programs are (1) medical per
sonal care; (2) the community options pro
gram entry system (COPES) waiver pro
gram; (3) the medically needy in-home 
waiver program; and (4) the chore program. 
WAC 388-106-0015. 

1 5 In a CARE evaluation, the individual is scored on 
factors such as an individual's ability to perform daily 
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activities and an individual's mental status. The re
sulting numerical scores are put into a formula that 
calculates the individual's base assistance level. in 
hours of care, and places the individual into one of 14 
residential classification groups. CARE classification 
groups range from "Group A Low" (levell, requiring 
the least amount of assistance) to "Group E High" 
(level 14, requiring the most assistance). WAC 388-
106-0125. 

*292 ~ 6 Once the individual qualifies as a recipient, 
the department determines whether informal sup
ports, like fri~nds or family members, are helping the 
recipient meet certain needs. If the recipient lives 
with a caregiver, a second formula is applied to re
duce the number of care hours for which the recipient 
qualifies. This second formula, or shared living rule, 
was implemented on the theory that if caregivers 
must clean their own houses, go shopping, and cook 
meals for **390 their own benefit, certain duplication 
of efforts are presumed, and, the theory goes, a state 
should not pay for those tasks that benefit the entire 
household despite the absence of any specific deter
mination that these tasks are shared. 

~ 7 This second formula was largely derived from the 
development of the CARE assessment tool which 
included a ''time study report" of caregivers in differ
ent settings. DSHS confirmed that it relied on the 
study to conclude that the percentage of time devoted 
by live-in caregivers to household tasks ranged from 
33 percent to 42 percent. Based on this study, DSHS 
decided to reduce any recipient's qualified level of 
care hours by 15 percent if a caregiver resides with a 
recipient. 

, 8 The 15 percent reduction is applied without any 
individual determination of a recipient's needs and is 
applied as an irrebuttable presumption. DSHS deter
mined 15 percent was appropriate based on the 
study's conclusion that the percentage of time de
voted by live-in caregivers to household tasks ranged 
from 33 percent to 42 percent but, DSHS does not 
explain in the study or elsewhere how it arrived at the 
15 percent figure. In separate administrative hearings, 
the 15 percent reduction in care hours, or shared liv
ing rule, was challenged by Jenkins, Gasper, and 
Myers, who are disabled Medicaid recipients living 
with their paid caregivers. 

, 9 Jenkins suffers from human immunodeficiency 

virus/acquired immune deficiency syndrome 
(HIV/AIDS), hepatitis, and liver failure. He has been 
evaluated by DSHS as "totally dependent" for meal 
preparation and housework; *293 hence, Jenkins' 
condition requires that he have a caregiver. His part
ner, Paul Racchetta, has been Jenkins' caregiver for 
nine years. Accordfug to a CARE assessment, Jen
kins requires 185 hours of care per month. Before the 
shared living rule was implemented, Jenkins received 
185 hours of paid care per month. After DSHS ap
plied the shared living rule (because Jenkins lives 
with his caregiver) Jenkins' 184 hours were cut to 153 
hours of paid care per month. Jenkins Decl. (Sept. 15, 
2004) at 1-2. 

., 10 Like Jenkins, Gasper's condition requires that 
she have a caregiver. Gasper is a 66-year-old severely 
developmentally disabled woman who has been 
evaluated by DSHS as ''totally dependent" for meal 
preparation and housework. According to the assess
ment, Gasper requires 184 hours of care per month. 
After the shared living rule was applied, her hours 
were reduced initially to 116 and later changed to 152 
hours per month.FN3 Gasper lives with Linda Green, 
an unrelated paid caregiver. Green estimates she 
spends more than 184 hours per month caring for 
Gasper, and after the reduction to 152 hours, Green 
said she is unwilling to provide additional unpaid 
care. In her declaration, Green stated that she must 
supervise Gasper constantly because of her develop
mental delays; Gasper is unable to perform basic 
tasks without assistance, such as eating and toileting. 
Green Decl. (May 13,2004) at 1-5. 

FN3. DSHS does not provide its reasons in 
the record for its initial reduction in Gasper's 
hours from 184 to 116 nor does it give rea
sons for its subsequent increase in Gasper's 
hours from 116 to 152 per month. 

, 11 Like Jenkins and Gasper, Myers has been evalu
ated by DSHS as "totally dependent" for meal prepa
ration and housework. Myers is an elderly woman 
with kidney disease; she is on dialysis three times per 
week. Additionally, Myers is an insulin dependent 
diabetic. She lives with her disabled son Ricky, her 
son John, and John's wife. John is Myers' caregiver. 
Before the shared living rule was implemented, 
Myers was entitled to receive 184 hours of paid care 
per month. The CARE assessment set Myers base 
hours at 190, but after applying the shared living rule, 
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*294 DSHS reduced her hours initially to 116 and 
then to 153 hours.FN4 Myers' caregiver, John, esti
mates that he spends more than 184 hours per month 
on his mother's care. In addition to the chores he per
forms for his family, he spends an extra eight hours 
per month shopping for his mother's special diet, 100 
hours per month extra on housekeeping, and 45 hours 
per **391 month extra on meal preparation. Myers 
Decl. (May 27, 2004) at 1-5. 

FN4. Like Gasper, DSHS does not provide 
its reasons in the record for its initial reduc
tion in Myer's hours from 184 to 116 nor 
does it give reasons for its subsequent in
crease in Myer's hours from 116 to 152 per 
month. 

~ 12 All three Medicaid recipients challenge the 
shared living rule, asserting that it does not recognize 
the additional hours their caregivers provide that do 
not benefit the caregivers or the household in general. 
None of the recipients here asked for additional re
imbursement in excess of what their classifications 
allowed, only that their benefits not be reduced. In 
Jenkins' case, based on the classifications, he was 
"assessed" to receive 185 hours and in Gasper's and 
Myer's cases, based on the classifications, they were 
"assessed" to receive 184 hours. After unsuccessful 
administrative hearings, the three recipients appealed. 
The trial court in each case invalidated the shared 
living rule, WAC 388-106-0130(3)(b),FN5 fmding it 
violated federal comparability requirements. 

FN5. Effective June 17, 2005, former WAC 
388-72A-0095 (2004) was amended and re
codified as WAC 388-106-0130(3)(b). 

~ 13 In Jenkins' case, DSHS appealed the King 
County Superior Court decision to Division One of 
the Court of Appeals. In May 2006, the Jenkins case 
was certified to this court for direct review. 

~ 14 The appeals of Gasper and Myers were consoli
dated by Thurston County Superior Court. Division 
Two of the Court of Appeals affirmed the superior 
court decision that the shared living rule violates fed
eral Medicaid comparability requirements. Gasper v. 
Dep't of Soc. & Health Servs .. 132 Wash.App. 42, 
129 P.3d 849 (2006). We granted review ( 157 
Wash.2d 1017, 143 P.3d 598 (2006», and consoli
dated the cases. 

*295 ISSUE 

~ 15 Whether the shared living rule, WAC 388-106-
o 130(3)(b), violates the federal Medicaid comparabil
ity requirement. 

ANALYSIS 

Standard of Review 

~ 16 The Administrative Procedure Act, chapter 
34.05 RCW, sets out the standard of review for deci
sions involving administrative rules. The relevant 
portion of the statute provides: 

In a proceeding involving review of a rule, the 
court shall declare the rule invalid only if it fmds 
that: The rule violates constitutional provisions; the 
rule exceeds the statutory authority of the agency; 
the rule was adopted without compliance 'With 
statutory rule-making procedures; or the rule is ar
bitrary and capricious. 

RCW 34.05.570(2)(c). 

~ 17 Here, the question is whether DSHS exceeded 
its statutory authority by promulgating a rule that 
conflicts with federal law, namely 42 U.S.C. § 
1396a(a)(10)OO). The DSHS shared living rule, codi
fied as WAC 388-106-0130(3)(b), establishes an ir
rebuttable presumption that the recipient's need for 
assistance is met for instrumental activities of daily 
living (IADL) of meal preparation, housekeeping, 
shopping, and wood supply. If a need is met under 
the DSHS assessment, it receives a score that is put 
into a mathematical formula that translates the sum of 
scores into a cumulative percentage by which the 
recipient's base hours are adjusted. Here, after mak
ing an initial assessment of each recipient's hours of 
need, DSHS reduced each recipient's hours of care by 
15 percent after applying this mathematical formula. 

~ 18 No one disputes that tl).e exact mathematical 
formula used by DSHS results in an across-the-board 
15 *296 percent reduction where a recipient lives 
with a caregiver, despite the fact that WAC 388-106-
0130 does not have, verbatim, the 15 percent amount; 
rather, the 15 percent reduction can be demonstrated 
by manually performing the complex calculations 
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described under WAC 388-106-0130. The relevant 
portion of the DSHS rule, or WAC, provides: 

(a) The CARE tool detennines the adjustment for 
infonnal supports by detennining the amount of as
sistance available to meet your needs, assigns it a 
numeric percentage, and reduces the base hours as
signed to the classification group by the numeric 
percentage .... 

**392 .... 

(b) If you and your paid provider live in the same 
household, the status under subsection (2)(a) of this 
section must be met for the following IADLs: 

(i) Meal preparation, 

(ii) Housekeeping, 

(iii) Shopping, and 

(iv) Wood supply. 

WAC 388-106-0130(2)(a), (3)(b). 

ill' 19 We review an agency's interpretation of fed
erallaw de novo under an " 'error oflaw' " standard. 
Skamania County v. Columbia River Gorge Comm 'n. 
144 Wash.2d 30, 42, 26 P.3d 241 (2001) (citing 
Wenatchee Sportsmen Ass'n v. Chelan Countv. 141 
Wash.2d 169,175-76,4 P.3d 123 (2000). 

ComparabUity Requirement 

, 20 The federal Medicaid comparability requirement 
mandates that the medical assistance a state provides 
for any categorically needy individual "shall not be 
less in amount, duration, or scope" than the assis
tance provided to any other categorically needy indi
vidual. The relevant portion of the federal Medicaid 
comparability statute provides: 

(B) that the medical assistance made available to 
any individual described in subparagraph (A)-

*297 (i) shall not be less in amount, duration, or 
scope than the medical assistance made available 
to any other such individual and 

(ii) shall not be less in amount, duration, or scope 
than the medical assistance made available to in
dividuals not described fu subparagraph (A); 

42 U.S.C. § 1396a(a)(10). 

,21 The agency rule that interprets the federal Medi
caid comparability statute provides: 

(b) The plan must provide that the services available 
to any individual in the following groups are equal 
in amount, duration, and scope for all recipients 
within the group: 

(l) The categorically needy 

(2) A covered medically needy group 

42 C.F.R. § 440.240. 

, 22 Courts have consistently recognized this re
quirement and found that states violated the compa
rability requirement when some recipients are treated 
differently from other recipients where each has the 
same level of need. Schott v. Olszewski. 401 F.3d 
682, 688-89 (6th Cir.2005) (fmding treatment was 
not comparable when Medicaid did not reimburse 
recipient for medical expenses she paid out of pocket 
after she was wrongfully denied coverage); White v. 
Beat 555 F.2d 1146, 1151-52 (3d Cir.1977) (fmding 
statute was illegal when it covered eyeglasses for 
those suffering from eye diseases but did not cover 
glasses for patients when refractive error caused poor 
eyesight). 

, 23 Here, DSHS asks that we defer to its interpreta
tion of the Medicaid statute's comparability provision 
because of its expertise in administering that law. We 
reject this argUment because the Medicaid compara
bility provision is specific in demonstrating Congress' 
intent to provide comparable services to similarly 
situated recipients. 42 U.S.C. § I 396a(a)(10)(B); 
Martin v. Taft. 222 F.Supp.2d 940, 977 (S.D.Ohio 
2002) (fmding concepts of comparability and equal
ity are neither vague nor ambiguous). Medicaid's 
*298 manifest purpose is to provide for an individual 
recipient's needs; thus, the comparability provision 
requires comparable services when individuals have 
comparable needs. The question here is whether the 
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three respondents were offered the same amount of 
medical assistance available to "any other such indi
vidual." 42 U.S.C. § 1396a(a)(10)(B)(i). 

ill , 24 The respondents argue that the comparability 
provision focuses on parity between individuals. We 
agree. The requirement of comparability is not 
merely for parity between groups as argued by 
DSHS. On the contrary, the plain language of the 
comparability statute provides that "assistance made 
available to any other such individual ... shall not be 
less [than that] made available to individuals. 42 
U.S.C. § 1396a(a)(10)(B)(i), (ii). 

, 25 Also, respondents argue that DSHS violates 
comparability when it allocates paid **393 services 
using the presumption of the shared living rule, rather 
than an individualized determination of each recipi
ent's need for paid services. In fact, DSHS has prom
ulgated a rule where recipients like Jenkins, Gasper, 
and Myers will have certain needs unmet while oth
ers with comparable disabilities will receive adequate 
services. This is so because DSHS neither addresses 
nor evaluates the variation of individual situations 
where caregivers perform household tasks that may 
benefit both the recipient and the household gener
ally. Without such an evaluation, DSHS cannot 
automatically reduce, in shared living situations, a 
recipient's need for assistance with housekeeping, 
shopping, meal preparation, and wood supply; rather, 
DSHS must assess those needs in the same way and 
to the same extent that services are provided to the 
meet the needs of other recipients who do not live in 
a shared living situation. Individual households may 
differ in both the total number of hours spent on 
chores and in each household member's ability to do 
the work, but this does not change an individual's 
overall need for assistance. 

,. 26 DSHS argues there is no provision of Medic~id 
law requiring an individualized determination of pub
lic assistance benefits and cites to *299Weinberger v. 
Sam, 422 U.S. 749, 95 S.Ct. 2457, 45 L.Ed.2d 522 
(1975) to support its contention. In Weinberger, the 
central issue concerned a law designed to bar social 
security payments to surviving spouses when the only 
purpose of the marriage was to obtain those benefits. 
The court stated that administrative difficulties of 
individual eligibility determinations are matters 
which policy makers may consider when determining 
whether to rely on rules which sweep broadly. 

Weinberger. 422 U.S. at 784-85,95 S.Ct. 2457. 

,27 Weinbergeris distinguishable because the pre
sent case does not deal with individuals who are at
tempting to qualify for federal benefits; rather, the 
individuals here are already eligible recipients of 
Medicaid. Moreover, DSHS decided on individual
ized determinations of public assistance benefits for 
this categorically needy group of Medicaid recipi
ents; yet, DSHS's refusal to consider the individual 
needs of Jenkins, Gasper, and Myers for assistance 
with housekeeping, shopping, and meal preparation 
violates their right to be treated in the same manner 
as all other categorically needy Medicaid recipients 
who are individually assessed for the same needs. 

, 28 Also, DSHS argues that the shared living rule is 
a valid part of their CARE assessment in determining 
the level of need for public assistance. We agree that 
DSHS may use the CARE assessment program to 
initially classify, rate, and determine a· recipient's 
level of need because this process is consistent with 
the Medicaid program's purpose. DSHS violates the 
comparability requirement when it reduces a recipi
ent's benefits based on a consideration other than the 
recipient's actual need. A 15 percent reduction across 
the board for all recipients who live with their care
givers does not address, and in fact ignores, the reali
ties of the recipients' individual situations. 

, 29 Neither DSHS nor the study provides any expla
nation of how the 15 percent amount is derived from 
the study's data. Furthermore, the study does not pro
vide data to distinguish clients who are clinically 
complex from clients who are not. In each case be
fore us, the evidence *300 established that before any 
reduction, the hours required to provide for the needs 
of the individual plaintiffs greatly exceeded the hours 
actually reimbursed. 

, 30 Once a person is assessed to require and receive 
a certain number of care hours, the assessment cannot 
be reduced absent a specific showing that fewer 
hours are required. To "presume" some recipients 
need fewer hours of care without individualized de
termination violates the comparability requirement. A 
recipient who does not live with a caregiver is as
sessed an amount needed for meal preparation, 
housekeeping, and shopping under WAC 388-106-
0130. Likewise, a recipient who does live with a 
caregiver should also be assessed with the same crite-
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ria for those same needs on an individualized basis. 
The needs of a recipient are not presumed met with
out an individual assessment. 

ill , 31 We conclude that no reduction is justified 
unless an individual determination is **394 made 
supporting that reclassification. Accordingly, we in
validate WAC 388-106-0130(3)(b) to the extent that 
it presumes certain needs of the recipient are met 
without an individualized determination, and, the 
presumption results in an automatic 15 percent reduc
tion in the recipient's assessed number of allotted care 
hours based only on the fact that the recipient lives 
with a caregiver. 

No Exemptions from Comparability Requirement 

, 32 DSHS argues that the Court of Appeals erred in 
holding the comparability requirement applies to 
Washington's two Medicaid waiver programs, com
munity options program entry system (COPES) and 
medically needy in-home waiver (MNIW). The 
COPES program, through which Myers and Jenkins 
receive services and the MNIW program are author
ized by the legislature.~ As waiver programs, both 
COPES and MNIW operate under a waiver *301 
granted by authority of the Social Security Act. 42 
U.S.C. § 1396n(c)(l). As part of the framework for 
home and community-based services (HCBS) waiv
ers, Medicaid law provides that a waiver granted pur
suant to its authority "may include a waiver of the 
requirements of [42 U.S.C. § 1396a(a)(10)(B) ] (re
lating to comparability)." 42 U.S.C. § 1396n(c)(3l. 
Here, DSHS did not provide any information regard
ing. the CARE assessment tool or the shared living 
rule in its COPES waiver application. In fact, the 
application language requested a waiver of require
ments "in order that services not otherwise available 
under the approved Medicaid State plan may be pro
vided to individuals served on the waiver." Jenkins 
Br. of Resp't App.l at 4. Therefore, we hold the 
COPES waiver program is not exempt from the fed
eral comparability requirement. 

FN6. The MNIW waiver application is not 
present in the record, nor is it discussed by 
the parties in their briefmg so we limit our 
fmding to the COPES program. 

Attorney Fees 

, 33 Respondents request attorney fees on appeal 
under RCW 74.08.080(3). f1:!1 Because they prevail, 
we grant their request pursuant to RAP 18.1 and re
mand for determination of reasonable fees.FN8 Addi
tionally, DSHS disputes the $1,552 in costs awarded 
to Jenkins by the trial court that included, "photo
copying, postage, telecommunication, and 'other'." 
Jenkins Br. of Appellant at 70. DSHS argues that 
Washington courts have consistently limited cost 
awards under RCW 4.84.010 to those items specifi
cally recoverable under the statute. 

FN7. RCW 74.08.080(3) states: "When a 
person files a petition for judicial review ... 
of an adjudicative order entered in a public 
assistance program, no filing fee shall be 
collected ... ; the event that the superior 
court, the court of appeals, or the supreme 
court renders a decision in favor of the ap
pellant, said appellant shall be entitled to 
reasonable attorneys' fees and costs." 

FN8. Jenkins asks this court to review the 
trial court's ruling denying fees and costs for 
co-counsel. However, Jenkins did not cross
appeal any of the superior court's rulings; 
thus, the issue is not properly before this 
court. 

, 34 RCW 4.84.010 lists particular types of expenses 
and defmes "costs" as the ''prevailing party's ex
penses in the action ... including, in addition to costs 
otherwise authorized by law." The superior court's 
order stated that the cost *302 awards made under 
RCW 74.08.080(3) are not limited to statutory costs. 
We agree. RCW 74.08.080(3) provides that the ap
pellant who prevails "shall be entitled to reasonable 
attorneys' fees and costs." Because RCW 4.84.010 
includes costs "otherwise authorized by law" and 
RCW 74.08.080(3) awards the prevailing party rea
sonable costs, we affirm the superior court's order 
awarding reasonable costs to Jenkins. 

Interest on Award 

HI , 35 DSHS argues that the superior court's award 
of interest on Jenkins' award· of back benefits was 
improper. RCW 4.56.110 provides that judgments 
shall bear interest from the date of entry. We have 
held this statute does not apply to public agencies 
absent a clear waiver of sovereign immunity. Specifi-
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cally, the general rule is that the State cannot be held 
to interest on its debts without its consent, despite the 
fact that RCW 4.56.110 does not expressly ex
empt**395 the state from its operation. Our Lady of 
Lourdes Hosp. v. Franklin County. 120 Wash.2d 439. 
455-56. 842 P.2d 956 (1993). While this general rule 
is different in the context of contracts between a state 
agency and a private entity, here the parties, or Medi
caid recipients, did not contract with the· State. The 
recipients argue that their caregivers contracted with 
the State to provide the care hours awarded; however, 
the caregivers are not parties in this action. There
fore, we fmd no basis to support an award of interest. 

CONCLUSION 

~ 36 We affirm in part and reverse in part. We affmn 
both the Court of Appeals decision and the trial court 
decision that WAC 388-l06-0130(3)(b) violates the 
federal comparability requirement. We remand for 
determination, consistent with this opinion, of the 
amount of personal care hours DSHS wrongfully 
withheld from the respondents for their unmet need 
for. assistance with housekeeping, shopping, meal 
preparation services, and wood supply, retroactive to 
*303 the date the shared living rule was applied to 
their cases. We affmn the trial court's award of costs 
but reverse the trial court's award of interest to Jen
kins and remand for re-computation. We grant re
spondents' reasonable attorney fees and costs on ap
peal. 

WE CONCUR: Chief Justice GERRY L. ALEXAN
DER, Justice TOM CHAMBERS, Justice SUSAN 
OWENS, and Justice RICHARD B. SANDERS. 
FAIRHURST, J. (dissenting). 
~ 37 Pursuant to legislative mandate, the Department 
of Social and Health Services (DSHS) developed the 
comprehensive assess~ent reporting evaluation 
(CARE) tool. The CARE tool provides a mechanism 
for uniformly assessing functional disability and allo
cating state-paid personal care services to individuals 
seeking such services. One component of the CARE 
tool, the shared living rule,FNI adjusts the allocation 
of services when an individual lives with his or her 
paid caregiver. The majority concludes that the 
shared living rule violates the federal Medicaid com
parability provision, which requires a state to make 
available to an individual the same "amount, dura
tion, [and] scope [ot] medical assistance" as it makes 
available ''to any other such individuaL" 42 U.S.C. § 

1396a(a)(10)(B)(i). I disagree. 

FNI. Former WAC 388-72A-0095 (2004), 
amended and recodified at WAC 388-106-
0130(3)(b) (2005). 

~ 38 First, I disagree with the majority's position that 
DSHS should be accorded no administrative defer
ence in our review of the shared living rule. Unlike 
the majority, I do not believe that the comparability 
provision clearly indicates Congress's intent with 
respect to the specific question before us. Properly 
framed, that question is-what factors may be consid
ered when assessing the relative needs of individuals 
seeking Medicaid assistance? On this question the 
comparability provision is silent. Given that silence, I 
would accord DSHS some measure of deference 
based on its expertise in administering the State's 
Medicaid program. 

*304 ; 39 Second, I disagree with the majority's 
claim that the shared living rule is invalid because " 
'presum[ing]' some recipients need fewer hours of 
care without individualized determination violates the 
comparability requirement." Majority at 393. While I 
agree that the shared living rule operates as a pre
sumption, it is just one of the many presumptions in 
the CARE tool. Furthermore, properly understood, 
the CARE tool does not produce any individualized 
determinations of the need for services. 

~ 40 Accepting the majority's premise that the shared 
living rule violates the comparability provision be
cause it reduces services without an individualized 
determination establishes a sweeping precedent that 
could affect not only the CARE tool but the way all 
public assistance benefits are allocated. The major
ity's reasoning does not distinguish a principled basis 
upon which this court should substitute our judgment 
for that of DSHS in this instance with respect to the 
shared living rule, but refrain from doing so with 
respect to other similar presumptions in the CARE 
**396 tool. As a properly promulgated administrative 
rule, the shared living rule is presumptively valid and 
should be upheld if it is reasonably consistent with 
the comparability provision. In my opinion, because 
the majority has not demonstrated a principled basis 
for distinguishing between the shared living rule and 
other CARE tool rules, the majority has not over
come that presumption of validity. This conclusion is 
strengthened by granting even the most minimal def-
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erence to DSHS's expertise. I would hold that the 
shared living rule does not violate the comparability 
provision. Accordingly, I respectfully dissent. 

ANALYSIS 

A. Administrative Deference 

, 41 The majority concludes, almost without discus
sion, that DSHS should be accorded no deference to 
its interpretation of the comparability provision. Ma
jority at 392. I disagree. Whether DSHS should be 
accorded any deference *305 requires a more robust 
analysis of the comparability provision than the ma
jority puts forth. While I agree that ''the comparabil
ity provision requires comparable services where 
individuals have comparable needs," majority at 392, 
the needs of individuals can be compared only after 
they have been assessed and quantified. Because the 
comparability provision is silent on that specific 
question, Chevron deference FN2 is warranted to the 
reasonable interpretation of the provision by the fed
eral agency charged with administering it. That 
agency has determined that states may consider 
shared living circumstances in assessing needs and 
allocating services. Pursuant to state legislative man
date to ensure a uniform system for assessing needs 
and allocating services, DSHS developed the CARE 
tool and included a component that considers an in
dividual's shared living circumstances. While not 
required to consider such circumstances, DSHS in its 
expertise determined that doing so was appropriate. 
That determination is entitled to some measure of 
administrative deference from this court. 

FN2. Chevron U.S.A .. Inc. v. Natural Res. 
Defense Council, Inc .. 467 U.S. 837, 842-
44, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984). 

, 42 The majority suggests that no deference is war
ranted to DSHS "because the Medicaid comparability 
provision is specific in demonstrating Congress' in
tent to provide comparable services to similarly situ
ated recipients." Majority at 392 (emphasis added). 
The comparability provision mandates simply that 
the medical assistance that a state makes avaihible to 
an individual under its Medicaid plan shall not be less 
"in amount, duration, or scope" than that made avail
able to others who qualify for medical assistance un
der that plan.FN3 42 U.S.C. § 1396a(a)(lO)(B)(i). *306 
The comparability provision does not mandate that a 

state provide all qualifying individuals with identical 
quantities of services, regardless of their needs for 
services. Such a requirement would defy logic. 
Rather, as the majority agrees, ''the comparability 
provision requires comparable services [only where] 
individuals have comparable needs." Majority at 392. 
However, what the majority fails to note is that the 
comparability provision is silent as to how states 
should quantify the relative needs of those to whom it 
must provide comparable services. 

FN3. The comparability provision requires 
that a state Medicaid plan must provide: 

(B) that the medical assistance made 
available to any individual described in 
subparagraph (A)-

(i) shall not be less in amount, duration, or 
scope than the medical assistance made 
available to any other such individual, and 

(ii) shall not be less in amount, duration, 
or scope than the medical assistance made 
available to individuals not described in 
subparagraph (A). 

42 U.S.C. § 1396a(a)(lO)(B) (emphasis 
added). 

Subparagraph A defmes the categories of 
individuals to whom a state must provide 
medical assistance as part of its Medicaid 
plan, 42 U.S.C. § 1396a(a)(10)(A)(i), and 
to whom a state may provide assistance if 
it chooses. 42 U.S.C. § 
1396a(a)(10)(A)(ii). 

, 43 The Centers for Medicare & Medicaid Services 
(CMS), the federal agency charged with administer
ing the Medicaid program,FN4 has promulgated regu
lations interpreting the comparability provision. 
**397 When a court reviews a federal statute, "if the 
statute is silent or ambiguous with respect to the spe
cific issue," and the federal agency administering the 
statute has promulgated a regulation construing it, the 
"court may not substitute its own construction ... for a 
reasonable interpretation rriade by" the agency. 
Chevron U.S.A., Inc. v. Natural Res. Defense Coun
cil. Inc .. 467 U.S. 837, 842-44. 104 S.Ct. 2778, 81 
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L.Ed.2d 694 (984). One CMS regulation interpret
ing the comparability provision essentially para
phrases it. ~ A second eMS regulation interpreting 
sufficiency of "amount, duration, and scope" of ser
vices provides that, while "[e]ach service must be 
sufficient in amount, duration, and scope to reasona
bly achieve its purpose[,] ... [t]he agency may place 
appropriate limits *307 on a service based on such 
criteria as '" utilization control procedures." 42 
C.F.R. § 440.230(a)(2)(b), @. By clarifying that a 
state may appropriately limit its provision of a ser
vice, CMS indicates that such service limitations do 
not per se violate the comparability proyision. Using 
the language "on such criteria as" indicates that 
"utilization control procedures" are illustrative, not 
exhaustive, of the type of criteria by which a state 
may permissibly limit the provision of services. 

FN4. Pharm. Research & Mfrs. of Am. v. 
Walsh. 538 U.S. 644, 651 n. 3. 123 S.Ct. 
1855, 155 L.Ed.2d 889 (2003). 

FN5. 42 C.F.R. § 440.240 provides: 

(b) The plan must provide that the ser
vices available to any individual in the 
following groups are equal in amount, du
ration, and scope for all recipients within 
the group: 

(1) The categorically needy. 

(2) A covered medically needy group. 

, 44 CMS has provided further guidance specifically 
addressing a state's provision of Medicaid state-paid 
personal care services in shared living situations. 
"When an agency construes its own regulations, [ju
dicial] deference is particularly appropriate, and even 
more appropriate where, as here, [the court] con
sider[s] a small comer of a labyrinthine statute." 
Skandalis v. Rowe. 14 F.3d 173, 178 (2d Cir.l994) 
(deferring to interpretation of Medicaid statutes and 
regulations advanced by the secretary of the Depart
ment of Health and Human Services). In its guide to 
the provision of Medicaid home care services, CMS 
states that, to be Medicaid-reimbursable, "services 
must address the beneficiary'S needs. This means that 
services cannot be furnished if they principally bene
fit the 'family unit.' " U.S. Dep't of Health & Human 
Servs., Understanding Medicaid Home and Commu-

nity Services: A Primer 131 (Oct.2000) (located in 
Rule Making File, Gasper v. Dep't of Soc. & Health 
Servs., No. 04-2-01400-7, at SHS-0005 to 06). States 
may take into account the amount of informal care 
available to an individual. Id Consideration may also 
be given to ''the kinds of household tasks family 
members typically expect to share ... when they live 
in the same household." Id 

, 45 Because the comparability provision is silent on 
the specific question here-what factors may be con
sidered when assessing the relative needs of indi
viduals seeking Medicaid assistance-I believe that the 
CMS regulations and guidance interpreting the provi
sion should be accorded this court's deference. Thus, 
as CMS clarifies, a state does not violate the compa
rability provision by giving appropriate*308 consid
eration to individuals' shared living circumstances 
when allocating state-paid personal care services. 

, 46 At the state level, this court interprets the mean
ing of statutes de novo and may substitute its inter
pretation for that of an agency, but if the statute is 
ambiguous, " '[w]here a statute is within [an] 
agency's special expertise, the agency's interpretation 
is accorded great weight.' " Port of Seattle v. Pollu
tion Control Hearings Bd. 151 Wash.2d 568,593,90 
P.3d 659 (2004) (alterations in original) (quoting 
Postema v. Pollution Control Hearings Bd. 142 
Wash.2d 68,77,11 P.3d 726 (2000». 

, 47 The legislature expressly charged DSHS with 
developing a uniform system for comprehensively 
assessing the need of functionally disabled individu
als for medical services. See RCW 74.09.520(4); 
RCW 74.39.005(2). In response, DSHS developed 
the CARE tool, through which it evaluates eligibility . 
for and allocates state-paid personal care services to 
functionally disabled individuals. **398 WAC 388-
106-0005 to _0130.FN6 DSHS incorporated into the 
CARE tool a formula for adjusting an individual's 
allocation of state-paid personal care services to re
flect the amount of informal support that individual 
receives. Built into the informal support formula is 
consideration of the individual's shared living cir
cumstances. Given that CMS's authoritative interpre
tation of the comparability provision permits consid
eration of such circumstances, I believe that DSHS's 
decision to consider shared living circumstances and 
its mechanism for such consideration is entitled to 
some measure of administrative deference. However, 
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administrative deference, while warranted, does not 
itself resolve whether the shared living rule violates 
the comparability provision, the question to which I 
now tum. 

FN6. The WAC provIsions dealing with 
long-term care services, including the CARE 
assessment tool, former chapter 388-72A 
WAC (2004), were recodified at chapter 
388-106 WAC. Wash. st. Reg. 05-11-082 
(June 17, 2005). This opinion cites to the 
current WAC provisions which are substan
tially the same as the provisions in place 
when respondents were evaluated. 

*309 B. Shared Living Rule Presumption 

, 48 "[T]he question is whether DSHS exceeded its 
statutory authority by promUlgating a rule that con
flicts with federal law, namely [the shared living 
rule]." Majority at 391. " '[A]dministrative rules 
adopted pursuant to a legislative grant of authority 
are presumed to be valid and should be upheld on 
judicial review if they are reasonably consistent with 
the statute being implemented.' " Campbell v. Dep't 
of Soc. & Health Servs., 150 Wash.2d 881, 892, 83 
P.3d 999 (2004) (alteration in original) (quoting Fahn 
v. Cowlitz County, 93 Wash.2d 368, 374, 610 P.2d 
857, 621 P.2d 1293 (1980). The burden of demon
strating the invalidity of an agency rule is on the 
party asserting the invalidity. RCW 34.05.570(l)(a); 
Wash. Pub. Ports Ass'n v. Dep't of Revenue, 148 
Wash.2d 637,645,62 P.3d 462 (2003). 

, 49 The majority reasons that the shared living rule 
violates the comparability provision because, as an 
irrebuttable presumption, the rule operates without 
making an individualized determination of each indi
vidual's actual need for services. Majority at 391-94. 
However, as I discuss below, the shared living rule is 
just one of the many irrebuttable presumptions in the 
CARE tool, a tool that does not make any individual
ized determinations of actual need. The majority does 
not articulate a principled basis upon which this court 
should substitute our judgment for that of DSHS in 
this instance with respect to the shared living rule, 
but refrain from doing so with respect to other pre
sumptions in the CARE tool. In my opinion, absent 
that principled basis, the majority has not demon
strated that the rule's presumptive validity is over
come. 

, 50 The majority states that the shared living rule 
"establishes an irrebuttable presumption that the re
cipient's need for assistance is met for instrumental 
activities of daily living (IADL) of meal preparation, 
housekeeping, shopping, and wood supply." Majority 
at 391. I agree that the shared living rule "establishes 
an irrebuttable presumption." However, the majority 
implies that in this *310 respect the shared living rule 
is unique and therefore suspect. Unlike the majority, I 
recognize that the CARE tool is built on a framework 
of irrebuttable presumptions, of which the shared 
living rule is merely one. 

, 51 DSHS developed the CARE tool pursuant to a 
legislative mandate that DSHS "[e]nsure that func
tional ability shall be the determining factor in defm
ing long-term care service needs and that these needs 
will be determined by a uniform system for compre
hensively assessing functional disability." RCW 
74.39.005(2) (emphasis added). Each functionally 
disabled individual is unique in both disabilities and 
need for long-term care services. Nevertheless, 
DSHS was charged with developing a uniform sys
tem for assessing functional disability to support the 
equitable allocation of the State's all-too-limited re
sources across the pool of eligible recipients. The 
price of uniformity is that fit may be imprecise in a 
particular individual's circumstances. 

, 52 In a CARE evaluation, an individual is assessed 
in each of four areas: "[ c ]ognitive performance," 
"[c]linical complexity," **399 "[m]oodlbehaviors 
symptoms," and ability to perform "[a]ctivities of 
daily living (ADLs)." WAC 388-106-0085. Cognitive 
performance is scored from "zero (intact) to six (very 
severe impairment)." WAC 388-106-0090. Clinical 
complexity and moodlbehaviors are each answered 
either yes or no. WAC 388-106-0095, -0100. Ability 
to perform ADLs is scored from 0 to 28. WAC 388-
106-0105. Using an individual's scores in each of the 
four areas, the CARE tool assigns the individual to 
one of 14 classification groupS.FN7 WAC 388-106-
0125. By administrative rule DSHS has assigned to 
each classification group a base number of *311 
hours per month for personal care services, ranging 
from 29 to 420 hours. WAC 388-106-0125. 

FN7. The majority states that the CARE 
"scores are put into a formula that calculates 
the individual's base assistance level in 
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hours of care, and places the individual into 
one of 14 residential classification groups." 
Majority at 389. This explanation suggests, 
inaccurately, that a base number of required 
care hours is calculated for each individual 
directly from that individual's CARE scores, 
through an individualized determination 
process. To the contrary, CARE scores are 
used to assign an individual to one of the 14 
groups. Each group has been designated a 
base number of hours. That base number is 
then adjusted depending on the individual's 
circumstances. 

~ 53 Assigning an individual to a classification group 
is only the initial step in determining how many 
hours of state-paid personal care services per month 
the state can provide to an individual. WAC 388-106-
0130. DSHS then "deducts from the base hours to 
account for informal supports." fl!I. FN9 WAC 388-
106-0130(2). The adjustment is based upon "the 
amount of [informal] assistance available to meet [the 
recipient's] needs" in ~rforming each of nine ADLs 
FNIO and four IADLs -.!! during the seven days im
mediately preceding the assessment. WAC 388-106-
o 130(2)(a). For each of the ADLs and IADLs, the 
available informal support is deemed to have not met, 
partially met,fN.!1 or fully met the individual's need. 
As with other components in the CARE tool, the 
gathered information is translated into scores. 

FN8. An " '[i]nformal support' "is "a per
son or resource that is available to provide 
assistance without home and community 
program funding." WAC 388-106-0010. 

FN9. DSHS may also add hours based on an 
individual's living environment, in consid
eration of the individual's distance from es
sential services (laundry, shopping) and ex
clusive reliance on wood for heat. WAC 
388-106-0130(4). 

FNIO. The nine ADLs assessed for the 
availability of informal support are (1) self
administration of medications, (2) bed mo
bility, (3) transfer, (4) walk in room, (5) eat
ing, (6) toilet use, (7) dressing, (8) personal 
hygiene, and (9) bathing. WAC 388-106-
0010. This list shares ADLs in common 
with, but is not identical to, the activities 

considered in assessing an individual's ADL 
score, used in assigning an individual to a 
classification group. WAC 388-106-0105. 

FNl1. The four IADLs assessed are meal 
preparation, ordinary housework (including 
laundry), essential shopping, and travel to 
medical. WAC 388-106-0130(2); see also 
WAC 388-106-0010 (defming "[o]rdinary 
housework" as "doing dishes, dusting, mak
ing bed, tidying up, laundry"). 

FN12. The assessment of partially met is 
further subdivided into four quartiles of (1) 
less than one-fourth of the time, (2) between 
one-fourth and one-half of the time, (3) be
tween one-half and three-fourths of the time, 
and (4) more than three-fourths of the time. 
WAC 388-106-0130(2). 

~ 54 The shared living rule operates within the con
text of the deduction for informal support-where an 
individual *312 lives together with his or her paid 
caregiver,FN13 the individual's need for housekeeping, 
essential shopping, and meal preparation are pre
sumed to be met.f.!:iM As the majority states, the 
shared living rule "was implemented on the theory 
that if caregivers must clean their own houses,. go 
shopping, and cook meals for their own benefit, cer
tain duplication of efforts are presumed, and ... a state 
should not pay for those tasks that benefit the entire 
household." Majority at 390; WAC 388-106-
0130(2)(a). A mathematical formula **400 translates 
an individual's total score for informal support, in
cluding the scores determined by the presumption of 
the shared living rule, into a percentage by which the 
base number of hours is reduced. WAC 388-106-
0130(2)(b). This fmal adjusted amount, the product 
of the complete CARE assessment, represents the 
number of state-paid personal care service hours per 
month for which the individual qualifies. 

FN13. The shared living rule also applies if 
an individual lives together with another in
dividual receiving state-paid. personal ser
vices. WAC 388-106-0130(3)(a). 

FNI4. The majority suggests that "[i]f the 
recipient lives with a caregiver, a second 
formula is applied to reduce the number of 
care hours for which the recipient qualifies." 
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, Majority at 389. This is inaccurate. The 
shared living rule is applied within the ad
justment for infonnal supports, using the 
same fonnula. WAC 388-106-0130.' 

~ 55 The enterprise of reducing the infmite variety of 
a diverse popuhltion to a set of numeric scores and 
yes or no answers intrinsically requires using irrebut
table presumptions. For example, DSHS has deter
mined by rule that an individual is clinically complex 
only if he or she has one of a designated list of condi
tions in combination with the ADL score required for 
that particular condition. WAC 388-106-0095. An 
individual with cerebral palsy and an ADL score of 
more than 14 is deemed clinically complex, while 
with a score of 14 or less he or she is not. Id. By con
trast, an individual who requires dialysis need only 
have an ADL score of more than 10 to be deemed 
clinically complex. Id An individual may request 
that DSHS review factual error in an assessment, e.g., 
dialysis is required where the *313 assessment says it 
is not. But an individual cannot successfully argue 
that, in her particular case, having cerebral palsy plus 
an ADL score of 12 makes her clinically complex. 
Each detennination that a select coridition and a req
uisite ADL score is clinically complex or not is an 
irrebuttable presumption. 

~ 56 I agree with the majority that the shared living 
rule operates as an irrebutable presumption, but it is 
just one of many irrebutable presumptions that com
prise the CARE tool. Irrebuttable presumptions de
lineate the 14 classification groups, provide the 
framework that translates assessment scores into 
those groups, and allocate the interim base number of 
hours to each group. The nature of a presumption is 
that it will not match precisely the particular circum
stances of every individual to whom it is applied. But 
it is only through the operation of a framework of 
presumptions that DSHS is able to create a "uniform 
system for comprehensively assessing functional dis
ability." RCW 74.39.005(2) (emphasis added). The 
majority's implication that the shared living rule is 
particularly suspect because it is an irrebutable pre
sumption does not withstand scrutiny. 

~ 57 Having established that the shared living rule is 
an irrebuttable presumption, the majority then claims 
that the rule is invalid because "[t]o 'presume' some 
recipients need fewer hours of care without individu
alized detennination violates the comparability re-

quirement." Majority at 393. This claim rests on the 
majority's inaccurate suggestion that "DSHS decided 
on individualized detenninations of public assistance 
benefits for this categorically needy group of Medi
caid recipients," only to deny individualized detenni
nations to the respondents and others like them by 
applying the shared living rule. Id at 393. In fact, the 
respondents are treated in the same manner as other 
Medicaid recipients because no recipient is individu
ally assessed as to his or her need for housekeeping, 
shopping, and meal preparation. 

~ 58 Contrary to the majority's claim that "[a] recipi
ent who does not live with a caregiver is assessed an 
amount *314 needed for meal preparation, house
keeping, and shopping," but a recipient who does live 
with a caregiver is assessed with different criteria, id 
at 393, the base number of hours allocated to each of 
the 14 classification groups incorporates assistance 
with these tasks. All recipients, whether they do or do 
not live with their caregivers, unifonnly receive the 
interim base hour allocation assigned to their classifi
cation groups. Then that base number of hours is re
duced in consideration of the infonnal support that an 
individual receives to meet IADL and ADL needs. 
DSHS never evaluates how many hours of assistance 
an individual actually requires to meet his or her 
IADL and ADL needs. 

~ 59 The majority finds it significant that the shared 
living rule "reduces" the initial allocation of a base 
number of hours, stating that "[o]nce a person is as
sessed to require and receive a certain number of care 
hours, the assessment cannot be reduced absent a 
specific showing that fewer hours are required." Id at 
393. However, the base **401 number of hours is not 
a number of hours that an individual has been spe
cifically assessed to require-the base number is a 
nonspecific, interim allocation associated with the 
classification group, which mayor may not be suffi
cient to meet the individual's actual needs. Addition
ally, the infonnal support adjustment likewise "re
duces" the base number without a "specific showing 
that fewer hours are required." For example, the de
tennination that an individual's needs are met be
tween one-half and three-fourths of the time results in 
a standard percentage reduction of the base number 
of hours. Just as there is no initial detennination of 
how many hours are actually required to meet the 
individual's needs absent infonnal support, there is no 
subsequent evaluation of whether the reduced hours 
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are sufficient to meet the need that is unmet by in
formal support. Finally, the fact that the shared living 
rule "reduces" the base number of hours is an artifact 
of how the CARE tool is programmed. The CARE 
tool could just as easily have been designed to allo
cate to each classification group a lower base number 
of hours that would then be adjusted upward *315 
depending on access to informal support, living cir
cumstances, and other factors. 

, 60 As part of the informal support evaluation, if an 
individual lives with a paid caregiver, the shared liv
ing rule presumes that housekeeping, shopping, and 
meal preparation needs are fully met. On the other 
hand, no adjustment is made for informal support that 
the paid caregiver provides with ADL needs, not
withstanding that such support could be substantial, 
especially where the paid caregiver is also a family 
member or friend of the recipient. The majority's 
claim that "DSHS's refusal to consider the individual 
needs of [the respondents] for assistance with house
keeping, shopping, and meal preparation violates 
their right to be treated in the same manner as all 
other categorically needy Medicaid recipients who 
are individually assessed for the same needs," betrays 
the majority's fundamental misunderstanding of how 
the CARE tool operates. Majority at 393. The CARE 
tool does not operate by assessing each individual's 
particular need for assistance. The entire CARE 
process is based on presumptions and approxima
tions, regardless of whether an individual does or 
does not live with his or her caregiver. 

, 61 The majority even acknowledges that "DSHS 
may use the CARE assessment program to initially 
classify, rate, and determine a recipient's level of 
need because this process is consistent with the 
Medicaid program's purpose." Id In this the majority 
seemingly endorses the need to employ the CARE 
tool's presumption-based system. However, the ma
jority then continues, "DSHS violates the compara
bility requirement when it reduces a recipient's bene
fits based on a consideration other than the recipient's 
actual need" Id (emphasis added). The CARE tool 
does not-cannot-allocate state-paid personal care ser
vices based on individuals' actual need. DSHS is 
charged with fairly allocating an all too limited pool 
of resources across a population of individuals whose 
needs far exceed what the State is able to provide. 
Each individual is unique, with unique abilities, dis
abilities, medical conditions, and circumstances.*316 

Given the mandate to develop a "uniform system for 
comprehensively assessing functional disability," 
RCW 74.39.005(2), DSHS is constrained to proceed 
by formulating a framework of presumption-defmed 
determinations, which it has encapsulated in the 
CARE tool. 

CONCLUSION 

, 62 Ultimately, the majority invalidates the shared 
living rule "to the extent that it presumes certain 
needs of the recipient are met without an individual
ized determination and, the presumption results in an 
automatic 15 percent reduction in the recipient's as
sessed number of allotted care hours based only on 
the fact that the recipient lives with a caregiver." Ma
jority at 393-94. This conclusion describes how the 
shared living rule operates, but not why that mode of 
operation renders the shared living rule invalid. 

, 63 The majority's reasoning does not distinguish a 
principled basis upon which this court should substi
tute our judgment for that of DSHS in this instance 
with respect to the shared living rule, but refrain from 
doing so with respect to other presumptions in the 
CARE tool. As a properly promulgated administra
tive**402 rule, the shared living rule is presump
tively valid and should be upheld if it is reasonably 
consistent with the comparability provision. In my 
opinion, because the majority has not demonstrated a 
principled basis for distinguishing between the shared 
living rule and other CARE tool rules, the majority 
has not overcome the rule's presumptive validity. 
This conclusion is strengthened by granting even the 
most minimal deference to DSHS's expertise. There
fore, I would hold that the shared living rule does not 
violate the comparability provision. Accordingly, I 
respectfully dissent. 

WE CONCUR: Justice BARBARA A. MADSEN 
and Justice BOBBE J. BRIDGE. 
Wash.,2007. 
Jenkins v. Washington State Dept. of Social and 
Health Services 
160 Wash.2d 287, 157 P.3d 388, Med & Med GD 
(CCH) P 302,080 
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Supreme Court of Washington, En Banc. 

David C. KELSO and Wilhelmina S. Kelso, his wife, 
Appellants, 

v. 
CITY OF TACOMA, a Municipal Corporation, Re

spondent. 
No. 36625. 

March 5, 1964. 

Action against city for injuries sustained in automo
bile collision with vehicle owned by city and oper
ated on· streets of city by one who was on duty and 
acting within the scope of his employment as a police 
officer for the city. The Superior Court, Pierce 
County, John D. Cochran, J., entered judgment of 
dismissal upon a motion for summary judgment, and 
the plaintiffs appealed. The Supreme Court, Hunter, 
J., held that a municipal corporation, a subdivision of 
the state, retains no governmental immunity for tor
tious acts of its agents while performing a govern
mental function in view of statute wherein the state 
has consented to be sued for its tortious conduct. 

Reversed and remanded for further proceedings. 

Hill and Donworth, JJ., and Dawson, J. pro tem., 
dissented. 
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has consented to be sued for its tortious conduct. 
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The common-law right of sovereign immunity is not 
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the immunity is derived. RCW A 4.92.090. 
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361 Statutes 
361VI Construction and Operation 

361VI(A) General Rules of Construction 
361k212 Presumptions to Aid Construction 

361k212.1 k. Knowledge of Legisla
ture. Most Cited Cases 
The legislature is presumed to know the theory upon 
which municipal corporations of the state have been 
granted immunity under existing law; if it desired to 
preserve doctrine of governmental immunity for 
these political subdivisions, it should have so stated; 
and the legislature, not the courts, must fmd the rem
edy for their omission. RCW A 4.92.090. 

ill Statutes 361 €=>181(1) 

361 Statutes 
361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
361k180 Intention of Legislature 

361kl81 In General 
361k181(l) k. In General. Most 

Cited Cases 
When a statute is susceptible of reasonable interpreta
tion, . it is Supreme Court's duty to carry out manifest 
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coma, for appellants. 

Brethorst, Fowler, Bateman, Reed & McClure, Seat
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*914 John P. Tracy, Jr., City Atty., Howard A. 
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Anderson, Theodere R. Fournier, and LeRoy C. Kin
nie, Spokane, for City of Spokane and Assn. of 
Wash. Cities, amicus curiae. 

HUNTER, Judge. 

The plaintiff (appellant), Wilhelmina S. Kelso, was 
injured in an automobile collision with a vehicle 
owned by the defendant (respondent), City of Ta
coma, on August 30, 1961. At the time of the acci
dent the vehicle was being operated on the streets of 
Tacoma by Officer Fred D. Mulholland, who was on 
duty and acting within the scope of his employment 
as a police officer for the City of Tacoma. The plain
tiff appeals from a judgment of dismissal entered 
upon a motion for summary judgment. 

liThe sole question in this case is whether amu
nicipal corporation, a subdivision of the state, retains 
governmental immunity for the tortious acts of its 
agents while perfonning a governmental function in 
view of RCW 4.92.090 wherein the state consents to 
be sued for its tortious conduct. 

ill The doctrine of governmental immunity springs 
from the archaic concept that 'The King Can Do No 
Wrong.' We listed categorically reasons in support of 
the doctrine in Hagennan v. Seattle. 189 Wash. 694. 
66 P.2d 1152. 110 A.L.R. 1110 (937): 

'* * * (1) The state is sovereign, and the municipal
ity is its governmental agency; since the state may 
not be sued without its consent, therefore its agent 
cannot be. (2) The municipality derives no pecuniary 
benefit from **4 the exercise of public functions. (3) 
Members of municipal departments in the exercise of 
public governmental duties are agents of the state and 
not of the city, and hence the doctrine of respondeat 
superior has no application. (4) It is necessary for the 
proper perfonnance of governmental functions that a 
municipal corporation should not be liable for the 
negligence of its agents. (5) Municipalities should not 
be liable for torts committed in the perfonnance of 
duties imposed by the Legislature, but only for those 
voluntarily assumed under general statutes. And (6) 
taxes raised for specific governmental purposes 
should not be pennitted to be diverted to the' payment 
of damage claims.' 

All of these reasons have been subjected to vigorous 
attacks. Many courts and text writers have branded 
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the doctrine a creator of injustice, asserting that the 
entire *915 burden of damage resulting from the 
wrongful acts of the government has been imposed 
upon the single individual who suffers the injury, 
rather than distributed among the entire community 
constituting the government, where it could be borne 
without hardship upon any single individual, and 
where it properly belongs. The criticism directed to
ward the doctrine is characterized in Holytz v. City of . 
Milwaukee. 17 Wis.2d 26. 115 N.W.2d 618 (1962): 

'There are probably few tenets of American juris
prudence which have been so unanimously berated as 
the governmental immunity doctrine. This court and 
the highest courts of numerous other states have been 
unusually articulate in castigating the existing rule; 
text writers of law reviews have joined the chorus of 
denunciators. Some examples of the condemnation 
are here presented.' 

See Abolition of Sovereign Immunity in Washington, 
36 Wash.L.Rev. 312 (1961); Leflar & Kantrowitz, 
Tort Liability of the States, 29 N.Y.U.L.Rev. 1363 
(1954). 

ill This court has consistently held that the doctrine 
of governmental immunity is a matter of state policy 
which can be changed only by the legislature. This 
established pronouncement was recently stated in 
Kilbourn v. Seattle. 43 Wash.2d 373. 261 P.2d 407 
(1953). We said: 

'Appellant strenuously urges that the rule of immu
nity from liability for negligence by a municipal cor
poration while engaged in the exercise of a govern
mental function should be changed, and cites numer
ous authorities. 

'This argument has been considered by this court 
and rejected. In Hagerman v. City of Seattle. 1937. 
189 Wash. 694. 66 P.2d 1152. 1154. 110 A.L.R. 
1110. we recognized that all of the reasons for such 
immunity had been subjected to vigorous attack, but 
said that 

,,* * * the doctrine has become fixed as a matter of 
public policy, regardless of the reason upon which 
the rule is made to rest, and * * * any change therein 
must be sought from the legislature.' 

Page 3 

'That opinion was written almost sixteen years ago. 
A review of cases and legal literature dealing with the 
governmental immunity defense in the intervening 
years offers convincing evidence of a growing de
mand for legislation that would require municipal 
corporations, if not the state itself, to bear the same 
responsibility for their negligence *916 as do private 
corporations; but it is generally recognized, as we 
indicated in the Hagerman case, supra, that the rule of 
governmental immunity has become so firmly fixed 
as a part of the law of municipal corporations that it 
is not to be disregarded by the courts until the legisla
ture announces a change in public policy.' 

The legislature made this announcement of a change 
in the public policy of Washington by enacting Laws 
of 1961, chapter **5 136, § 1 (codified as RCW 
4.92.090). It reads as follows: 

'The state of Washington, whether acting in its gov
ernmental or proprietary capacity, hereby consents to 
the maintaining of a suit or action against it for dam
ages arising out of its tortious conduct to the same 
extent as if it were a private person or corporation. 
The suit or action shall be maintained in the county in 
which the cause of action arises: Provided, That this 
section shall not affect any special statute relating to 
procedure for filing notice of claims against the state 
or any agency, department or officer of the state.' 

The defendant contends this statute is in derogation 
of the common law and must be strictly construed; 
that only the liability of the state has been affected 
and not its political subdivisions. 

ill The common-law right of sovereign immunity is 
not in the municipality but in the sovereign from 
which the immunity is derived. In Hutton v. Martin. 
41 Wash.2d 780. 252 P.2d 581 (1953), we cited with 
approval City of Seattle ex reI. Dunbar v. Dutton. 147 
Wash. 224.265 P. 729 (1928), and Riddoch v. State. 
68 Wash. 329. 123 P. 450. 42 L.R.A .. N.S., 251 
(1912), as follows: 

"Municipal corporations enjoy their immunity from 
liability for torts only in so far as they partake of the 
state's immunity, and only in the exercise of those 
governmental powers and duties imposed upon them 
as representing the state. In the exercise of those ad
ministrative powers conferred upon, or permitted to, 
them solely for their own benefit in their corporate 
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capacity, whether performed for gain or not, and 
whether of the nature of a business enterprise or not, 
they are neither sovereign nor immune. They are only 
sovereign and only immune in so far as they repre
sent*917 the state. They have no sovereignty of their 
own, they are in no sense sovereign per se. 

Their immunity, like their sovereignty, is in a sense 
borrowed, and the one is commensurate with the 
other. Such is, in effect, the conclusion reached in 
Hill v. Boston, 122 Mass. 344, 23 Am.Rep. 332, after 
a most exhaustive review of the authorities, both 
American and English. The same principle underlies 
our own decisions. Sutton v. [City of! Snohomish, 
11 Wash. 24, 39 P. 273, 48 Am.St.Rep. 847; Russell 
v. Tacoma, 8 Wash. 156, 35 P. 605, 40 Am.St.Rep. 
895; Cunningham v. Seattle, 42 Wash. 134, 84 P. 
641. 40 L.R.A., N.S., 629; Linne v. Bredes 43 Wash. 
540,86 P. 858,6 L.R.A.,N.S., 707, 117 Am.St.Rep. 
1068." 

I2I§l A familiar and fundamental rule for the inter
pretation of a statute is that it is presumed to have 
been enacted in the light of existing judicial decisions 
that have a direct bearing upon it. In re Moffitt's 
Estate, 153 Cal. 359, 95 P. 653, 20 L.R.A.,N.S. 207 
(1908). See State v. Berry, 200 Wash. 495, 93 P.2d 
782 (1939); In re Big Blue Min. Co., D.C., 16 
F.Supp. 50 (1936); 50 Am.Jur., Statutes § 321. The 
legislature is presumed to know the theory upon 
which municipal corporations of the state have been 
granted immunity under the existing law. If it desired 
to preserve the doctrine of governmental immunity 
for these political subdivisions, it should have so 
stated; and the legislature, not the courts, must fmd 
the remedy for their omission. 

In 1939, the legislature in the state of New York 
abrogated the doctrine of governmental immunity by 
enacting a statute very similar to ours. The New York 
constitution provides for the establishment of a court 
of claims to hear claims against the state. New York 
Const. Art. 6, § 23. The pertinent portion of the New 
York Court of Claims Act enacted pursuant to that 
provision reads as follows: 

'The state hereby waives its immunity from liability 
and action and hereby assumes liability and consents 
to have the same determined in accordance**6 with 
the same rules of law as applied to actions in the su
preme court against individuals or corporations * * 
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*.' New York Court of Claims Act, Art. 2, § 8. 

In Bernadine v. New York 294 N.Y. 361, 62 N.E.2d 
604, 161 A.L.R. 364 (1945), the court said: 

*918 ,* * * On the waiver by the State of its own 
sovereign dispensation, that extension naturally was 
at an end and thus we were brought all the way round 
to a point where the civil divisions of the State are 
answerable equally with individuals and private cor
porations for wrongs of officers and employees,-even 
if no separate statute sanctions that enlarged liability 
in a given instance. * * * ' (Italics ours.) 

In Holmes v. Erie County, 266 App.Div. 220. 42 
N.Y.S.2d 243,(943), the New York court stated: 

'* * * If the immunity of the State is destroyed, as 
stated in Bloom v. Jewish Board of Guardians, supra 
[286 N.Y. 349,36 N.E.2d 6171. there is no basis for 
holding that the county, as a civil division of the 
State, is still immune. The sovereign State itself not 
being immune, there is no immunity to a civil divi
sion of the State. When the State waived immunity 
and assumed liability, the immunity of its civil divi
sion, the county, vanished also.' 

This reasoning is sound and is consistent with our 
determination of the instant case. 

ill The defendant further argues that the 1961 
Washington statute, supra, specifies that the state 
merely consents to be sued and this does not create 
any liability because it is not a clear and unequivocal 
waiver of governmental immunity. To place such a 
technical construction on the statutory language does 
violence to the legislative intent. When a statute is 
susceptible of a reasonable interpretation, it is our 
duty to carry out the manifest intent of the legisla
ture. Martin v. Department of Social Sec., 12 
Wash.2d 329. 121 P.2d 394 (1942); State v. Asotin 
County, 79 Wash. 634, 140 P. 914 (1914). If there is 
any room for doubt as to what was intended by the 
1961 statute, it has been removed by the amendment 
of the 1961 statute in the 1963 legislative session. 
Laws of 1963, chapter 159, § 2 provides: 

'The state of Washington, whether acting in its gov
ernmental or proprietary capacity, shall be liable for 
damages arising out of its tortious conduct to the 
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same extent as if it were a private person or corpora
tion.' (Italics ours.) 

The legislature has clearly indicated its intention to 
change the public policy of the state. The doctrine of 
governmental*919 immunity was not preserved to 
the municipal branches of government. The city of 
Tacoma was liable for its tortious conduct, if any, at 
the time of the automobile collision in which the 
plaintiff was injured. 

The summary judgment dismissing the plaintiff's 
action is reversed, and the cause is remanded for fur
ther proceedings. Costs will abide the fmal determi
nation of the cause. 

OTT, C. 1., and FINLEY, ROSELLINI, HAMIL
TON and HALE, JJ., concur. FINLEY, Judge (con
curring specially). 
In Macy v. Town of Chelan (1962). 59 Wash.2d 610, 

369 P.2d 508, I joined the dissent because the views 
set out therein by Foster, J., were in my judgment 
most cogent and convincing-in fact, well nigh unan
swerable. Thus, in the instant case, agreement with 
the majority is in order. I have signed it; however, the 
turn of events here involved requires at least the 
burning of the above small votive candle, and in
spires the highlighting of several considerations 
which loom large in my evaluation respecting the 
reasoning and conclusions in the Macy dissent, supra, 
and the majority opinion herein. 

**7 First, of all, in the instant case I do not agree 
with the position of the dissent that there is some 
doubt regarding the significance of the action of the 
legislative branch of state government in enacting (a) 
Laws of 1961, chapter 136, § 1, RCW 4.92.090, and 
(b) Laws of 1963, chapter 159. But assuming, ar
guendo, that there may be some lingering doubt I 
would, in what seems to me the cause of more c~n
temporary or perhaps ultimate justice, specifically 
overrule Kilbourn v. City of Seattle (1953), 43 
Wash.2d 373, 261 P.2d 407, and any other decisions 
of this court insofar as they may be controlling or 
may provide support for the summary judgment en
tered in the instant case. This, I think, should fmd 
convincing support in the following: 

\ 

The doctrine of sovereign immunity is in essence a 
common-law type of product, customized or synthe
sized by the judicial branch of government. In accept-
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ing or assuming, as the case may be, the responsibil
ity for initiating judge-*920 made rules of law or 
precedents in the common-law field, the judiciary (in 
the best common-law tradition) should also accept or 
assume some responsibility for re-examining such 
rules of law or precedents in terms of continuing rea
sonableness or workability. In other words, judge
made rules in the common-law area of Anglo
American jurisprudence, although consistent with the 
needs and norms, morals and mores, of a given time, 
do not necessarily remain so. Failure or refusal of the 
judiciary to re-examine an established common-law 
solution of a given problem is not justified automati
cally and completely by a judicial declaration of def
erence to legislative handling of the problem. It is 
more than naive to assume the legislative branch will 
act affirmatively on matters involving governmental 
immunity from tort liability simply because the judi
cial branch defers, and refers the problems to the leg
islature for handling. In common parlance, the best 
bill gets nowhere in the legislature without consider
able organized support.FNI Relative to policy deter
minations in the common law field, the judicial 
branch certainly is as capable of expertise and good 
judgment as the legislative branch and has equal or 
possibly even greater responsibilites pro bono pub
lico. Furthermore, reconsideration of common-law 
doctrine on an ad hoc basis-which of course is stare 
decisis in the best and most enlightened sense and 
historically, is the modus operandi of the commo~ 
law-could be less jarring in effect and, perhaps, could 
be accomplished with more consistency and fmesse 
than if undertaken by less deliberate and more em
bracing or inclusive legislative action. 

FNI. See The Role of the Courts and Legis
latures in the Reform of Tort Law by Corne
lius 1. Peck, 48 Minnestoa Law Review 265 
(December 1963). 

It has been said by some that the doctrine of sover
eign immunity was justified in an earlier and pastoral 
era as a protection for limited governmental reve
nues; furthermore, that the doctrine soundly served 
the best interests of the community as a protective 
shield against unexpected liability and damages for 
official negligence which might otherwise necessitate 
budgetary cut-backs of expanding governmental ser
vices in certain other desirable areas. 

*921 Despite the fears of other years, the time seems 
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propitious for reconsideration of the doctrine of gov
ernmental immunity and the theoretical bases there
for, not only by the legislative branch (as witnessed 
in the recent legislation cited above), but also by the 
judicial branch (as witnessed by the dissent in Macy 
and the majority in the instant case). Among other 
things, liability insurance of all kinds and varieties, 
modernly, is available to protect the public treasury 
and to assure the fmancial stability and continuity of 
government services in vital categories. Lastly, it is 
apparently the practice of numerous units of govern
ment today to carry public liability insurance (osten
sibly upon the payment of reasonable premiums), 
possibly anticipating substantial deterioration of the 
protection heretofore afforded by the doctrine of gov
ernment immunity. 

**8 HILL, Judge (dissenting). 
The majority says that the legislature has done that 

which we have said it ought to dO,FNl and has elimi
nated in this stage governmental immunity of a city 
for the tortious acts of its agents while performing a 
governmental function. 

FNl. Kilbourn v. Seattle (1953), 43 
Wash.2d 373, 261 P.2d 407; Hagerman v. 
Seattle (1937), 189 Wash. 694, 66 P.2d 
1152, 110 A.L.R. 1110. 

As an individual, I am moved to cheers; it is good 
riddance. As a member of this court, I am compelled 
to state my opinion: That the legislature did not do 
any such a thing. I truly regret that, i cannot join with 
my brethren in their appraisal of what the legislature 
intended by Laws of 1961, ch~~er 136, § I,FN2 and 
Laws of 1963, chapter 159, § 2.-

FN2. 'The state of Washington, whether act
ing in its governmental or proprietary capac
ity, hereby consents to the maintaining of a 
suit or action against it for damages arising 
out of its tortious conduct to the same extent 
as if it were a private person or corporation. 
The suit or action shall be maintained in the 
county in which the cause of action arises: 
Provided, That this section shall not affect 
any special statute relating to procedure for 
filing notice of claims against the state or 
any agency, department or officer of the 
state.' 

Page 6 

FN3. 'The state of Washington, whether act
ing in its governmental or proprietary capac
ity, shall be liable for damages arising out of 
its tortious conduct to the same extent as if it 
were a private person or corporation. 

*922 The language of these s~tutes, as set forth in 
the footnotes, is no more than a waiver by the state of 
its right to assert the defense of governmental immu
nity in an action against the state, and it is no more 
than wishful thinking to say that the legislature 
thereby intended to waive, for the City of Tacoma or 
any other city, its right to that defense. 

The majority says that the words 'state of Washing
ton,' in the statutes quoted in the footnotes, mean all 
the cities in the state of Washington too. And then it 
says: 

'* * * If it [the legislature] desired to preserve the 
doctrine of governmental immunity for these political 
subdivisions, it should have so stated; and the legisla
ture, not the courts, must fmd the remedy for their 
omission.' 

It seems to me that the logic is all the other way and 
that we could more aptly say: 

'If it [the legislature] desired to eliminate the doc
trine of governmental immunity for these political 
subdivisions, it should have so stated; and the legisla
ture, not the courts, must fmd the remedy for their 
omission.' 

Most significant to me is the fact that the quoted 
1963 section relied upon (footnote 3), amending the 
1961 act (footnote 2), is part of a 12-section act deal
ing with the handling and payment of tort claims 
against the state and its agencies, describing the du
ties of the attorney general and the budget director, et 
al. These, by no stretch of the imagination, have any 
application to cities, unless any action against a city 
for a tort is by this legislation converted into an ac
tion against the state on the theory of respondeat su
perior. 

Much as I would like to see the legislature make the 
cities (and all governmental subdivisions) liable for 
the torts of *923 their agents while exercising gov
ernmental functions, I do not believe the legislature 
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has done so and, therefore, I dissent. 

DONWORTH, J., and DAWSON, J. pro tern., con
cur. 
WASH. 1964 
Kelso v. City of Tacoma 
63 Wash.2d 913,390 P.2d 2 

END OF DOCUMENT 
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Supreme Court of Washington, 
En Banc. 

OUR LADY OF LOURDES HOSPITAL, Respon
dent, 

v. 
FRANKLIN COUNTY, Appellant, 

and 
Department of Social & Health Services, Respon

dents. 
No. 59246-2. 

Jan. 7, 1993. 

Hospital brought action against county to recover 
payment of county jail inmates' medical costs. 
County asserted third-party claim against Department 
of Social and Health Services (DSHS) for reim
bursement of any costs to be paid by county. The 
Superior Court, Thurston County, Robert J. Doran, J., 
granted summary judgment for hospital on its claim 
against county, and granted in part and denied in part 
summary judgment motions filed by county and 
DSHS on third-party claim. County appealed. The 
Supreme Court, Brachtenbach, J., held that: (1) 
county had to pay hospital fully for inmates' medical 
care costs; (2) DSHS had to fully reimburse county 
for medical costs of its· medically indigent jail in
mates, provided that inmates were eligible for 
DSHS's public assistance medical program; and (3) 
DSHS's evidence failed to raise issue of material fact 
as to whether legislative appropriations were insuffi
cient to cover jail inmate hospitalization costs. 

Affirmed in part, reversed in part, and remanded. 

Dore, C.J., filed opinion concurring in part and dis
senting in part. 

West Headnotes 

ill Appeal and Error 30 ~893(1) 

30 Appeal and Error 
30XVI Review 

30XVI(F) Trial De Novo 
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30k892 Trial De Novo 
30k893 Cases Triable in Appellate 

Court 
30k8930) k. In General. Most Cited 

Cases 
Questions of law are review de novo on appeal from 
summary judgment. 

ill Prisons 310 ~192 

310 Prisons 
31011 Prisoners and Inmates 

310II(D) Health and Medical Care 
310k191 Particular Conditions and Treat-

ments 
310k192 k. In General. Most Cited 

Cases 
(Formerly 310kI7(2» 

Federal Constitution requires county to provide nec
essary and emergency medical care for its jail in
mates. 

m Statutes 361 ~181(1) 

361 Statutes 
361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
361k180 Intention of Legislature 

361k181 In General 
361kI8l(l) k. In General. Most 

Cited Cases 
Main goal in construing statutes is to ascertain and 
give effect to legislative intent. 

HI Prisons 310 ~419 

310 Prisons 
310VI Costs of Incarceration 

310k419 k. Health and Medical Care. Most 
Cited Cases 

(Formerly 31OkI8(6» 
"Governing unit," within meaning of statute provid
ing that "governing unit" shall make payment for 
emergency and other medical care for its jail inmates, 
is the county or city responsible for operation, super
vision, and maintenance of jail. West's RCWA 
70.48.020(7), 70.48.130. 
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.ffil Prisons 310 ~419 

310 Prisons 
310VI Costs ofIncarceration 

310k419 k. Health and Medical Care. Most 
Cited Cases 

(Formerly 310kI8(7), 3IOkI8(6)) 
County is required by statute to fully pay hospital for 
county jail inmates' medical care costs, and county 
may then seek reimbursement from Department of 
Social and Health Services (DSHS). West's RCWA 
70.48.130. 

W Prisons 310 ~419 

310 Prisons 
310VI Costs of Incarceration 

310k419 k. Health and Medical Care. Most 
Cited Cases 

(Formerly 3IOkI8(7)) 
Department of Social and Health Services (DSHS) is 
required by statute to fully reimburse city or county 
for medical costs of its medically indigent jail in
mates, provided that inmates are eligible for DSHS's 
public assistance medical program. West's RCWA 
70.48.130,74.09.010 et seq. 

ill Statutes 361 ~27 

361 Statutes 
361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
361k227 k. Construction as Mandatory or 

Directory. Most Cited Cases 
When used in statute, "shall" generally imposes 
mandatory duty. 

W Prisons 310 €z;;;>419 

310 Prisons 
310VI Costs of Incarceration 

310k419 k. Health and Medical Care. Most 
Cited Cases 

(Formerly 310kI8(7)) 
Reimbursement obligation of Department of Social 
and Health Services (DSHS) for medical costs of 
indigent jail inmates of city or county is not limited 
to what DSHS would pay to nonconfmed persons. 
West's RCWA 70.48.130, 74.09.010 et seq. 
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121 Prisons 310 ~419 

310 Prisons 
310VI Costs of Incarceration 

310k419 k. Health and Medical Care. Most 
Cited Cases 

(Formerly 310kI8(7)) 
Reimbursement by Department of Social and Health 
Services (DSHS) for emergency or health care costs 
incurred by city or county for its jail inmates is not 
dependent upon terms of DSHS's medical assistance 
program. West's RCWA 70.48.130. 

I!!ll Health 198H €=>467 

198HHealth 
198HIIl Government Assistance 

198HIII(B) Medical Assistance in General; 
Medicaid 

Cases 

198Hk466 Eligibility for Benefits 
198Hk467 k. In General. Most Cited 

(Formerly 356Ak241.76, 356Ak241.75) 
Jail inmates are not included in reference to "institu
tionalized persons" in statute stating that medical 
assistance may be provided in accordance with eligi
bility requirements established by Department of 
Social and Health Services (DSHS) as defmed in 
social security state plan for mandatory categorically 
needy persons and individuals who would be eligible 
for cash assistance except for their institutional 
status. West's RCWA 74.09.510; 

I!!l States 360 ~130 

360 States 
360IV Fiscal Management, Public Debt, and Se

curities 
360k129 Appropriations 

360k130 k. Necessity. Most Cited Cases 
Agency generally may not make expenditures in ex
cess of legislative appropriations. West's RCW A 
70.48.130; West's RCW A Const. Art. 8, § 4; Amend. 
11. 

I.!1l Prisons 310 ~419 

310 Prisons 
310VI Costs of Incarceration 

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 



842 P.2d 956 
120Wash.2d 439,842 P.2d 956 
(Cite as: 120 Wash.2d 439, 842 P.2d 956) 

310k419 k. Health and Medical Care. Most 
Cited Cases 

(Formerly 31 Ok 18(7» 
Discretion set out in statute allowing Department of 
Social and Health Services (DSHS) generally to set 
rates of payment does not override, or repeal by im
plication, mandatory obligation in another statute to 
fully reimburse county for jail inmates' medical costs. 
West's RCWA 70.48.130, 74.09.700. 

@ Statutes 361 C=>158 

361 Statutes 
361 V Repeal, Suspension, Expiration, and Re

vival 
361k158 k. Implied Repeal in General. Most 

Cited Cases 
Repeals of enactments by implication are disfavored. 

M Statutes 361 ~161(1) 

361 Statutes 
361 V Repeal, Suspension, Expiration, and Re

vival 
361k160 Implied Repeal by Act Relating to 

Same Subject 
361k161 In General 

361k16l(l) k. In General. Most Cited 

Two-pronged test is used for repealer of enactment 
by implication: first, later act must cover entire sub
ject matter of earlier legislation, be complete in itself, 
and be intended to supersede prior legislation on sub
ject; and, second, the two acts must be so clearly in
consistent and so repugnant to each other that they 
cannot be reconciled. 

I!M Prisons 310 C=>419 

310 Prisons 
310VI Costs of Incarceration 

310k419 k. Health and Medical Care. Most 
Cited Cases 

(Formerly 310k 18(7» 
Evidence presented by Department of Social and 
Health Services (DSHS) failed to raise issue of mate
rial fact as to whether legislative appropriations were 
insufficient to cover jail inmate hospitalization costs 
so as to allow DSHS to provide less than full reim
bursement to county for inmates' hospitalization 

Page 3 

costs; at most, evidence showed concern about risk of 
total expenditures in excess of appropriations and 
DSHS's view of its own discretion. West's RCW A 
70.48;130~ 

I!M Judgment 228 ~185.1(6) 

228 Judgment 
228V On Motion or Summary Proceeding 

228k182 Motion or Other Application 
228k185.1 Affidavits, Form, Requisites and 

Execution of 
228k185.1(6) k. Execution of Affidavit. 

Most Cited Cases 
Unsigned affidavits should not be considered in rul
ing on summary judgment motions. 

I!1l Judgment 228 ~185(2) 

228 Judgment 
228V On Motion or Summary Proceeding 

228k182 Motion or Other Application 
228k185 Evidence in General 

228k185(2) k. Presumptions and Bur
den of Proof. Most Cited Cases 
Once county established on motion for summary 
judgment that there was an absence of material fact 
as to whether it was entitled to full reimbursement 
from Department of Social and Health Services 
(DSHS) for county jail inmates' medical costs, bur
den shifted to DSHS as nonmoving party to produce 
evidence of inadequacy of legislative appropriations 
in order to avoid summary judgment requiring full 
reimbursement in favor of county. West's RCWA 
70.48.130. 

J:!M Prisons 310 ~419 

310 Prisons 
310VI Costs of Incarceration 

310k419 k. Health and Medical Care. Most 
Cited Cases 

(Formerly 310k18(7» 
County and Department of Social and Health Ser
vices (DSHS) could properly stipulate that reim
bursement to county from DSHS for jail inmates' 
medical costs could be paid directly to health care 
provider, even though statute required reimbursement 
to governing unit. West's RCWA 70.48.130. 
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I!2l States 360 ~171 

360 States 
360V Claims Against State 

360kl71 k. Interest. Most Cited Cases 
State, as matter of sovereign immunity, cannot be 
held to interest on its debts without its consent, de
spite fact that interest statute does not expressly ex
empt state or its political subdivisions from its opera
tion. West's RCW A 4.56.110. 

[20J Counties 104 ~198 

104 Counties 
104XI Claims Against County 

104k198 k. Interest. Most Cited Cases 
Counties, like cities, are political subdivisions of state 
subject to general rule that state cannot, as matter of 
sovereign immunity, be held to interest on its debts 
without its consent. 

.llll Counties 104 ~198 

104 Counties 
104XI Claims Against County 

104k198 k. Interest. Most Cited Cases 
Trial court improperly imposed postjudgment interest 
on judgment that county had to pay to hospital for 
county inmates' medical costs, where there was noth
ing to indicate that county had consented to any obli
gation to pay post judgment interest, and no statute or 
contract authorized such interest. 
**958 *441 Dennis De Felice, Pros. Atty., and 
Leavy, Schultz & Sweeney, P.S., George Fearing, 
Special Deputy, Pasco, for appellant Franklin 
County. 

Johnston & Roache, P.S., Mike Johnston, Pasco, for 
respondent Our Lady of Lourdes Hosp. 

Kenneth Eikenberry, Atty. Gen., Melissa Burke-Cain, 
Asst. Atty. Gen., Olympia, for respondent State. 

**959 BRACHTENBACH, Justice. 

At issue in this case is the extent to which the De
partment of Social and Health Services (DSHS) must 
reimburse Franklin County (County) for the costs of 
inpatient medical care of two county jail inmates 
hospitalized in 1986. 
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In September and October 1986, two county jail in
mates were hospitalized at Our Lady of Lourdes 
Hospital (Hospital). The hospital bills for the two 
inmates totaled over $43,000. The County refused to 
pay these costs. The Hospital sued the County, seek
ing payment of the inmates' medical costs. DSHS was 
brought in as a third party defendant, *442 with the 
County asserting a claim against DSHS for reim
bursement for any costs the County had to pay. 

Although DSHS had previously paid for indigent jail 
inmates' medical care costs, at the time the two 
Franklin County inmates were hospitalized WAC 
388-100-005 excluded inmates from eligibility for 
DSHS's Limited Casualty Program for the Medically 
Indigent (LCP-MI). DSHS maintains that the LCP
MI is the only program under which DSHS can pay 
medically indigent jail inmates' hospital costs. 

Cross motions for summary judgment were filed by 
all three parties. Venue was changed from Franklin 
County to Thurston County where other similar ac
tions were pending challenging, among other things, 
the validity of WAC 388-100-005's exclusion of eli
gibility for jail inmates. This case was joined with the 
other cases for purposes of oral argument, following 
which the trial court issued a memorandum opinion 
on the issues of a city's or county's liability for its jail 
inmates' health care, and whether. DSHS could val
idly exclude jail inmates from the LCP-MI. The trial 
court reasoned that under RCW 70.48.130 and this 
court's opinion in Harrison Mem. Hosp. v. Kitsap 
Cy., 103 Wash.2d 887. 700 P.2d 732 (985), a city or 
county is obliged to fully pay to a hospital the rea
sonable costs of its inmates' care regardless of 
whether and to what extent it is reimbursed by 
DSHS. The trial court further ruled that DSHS could 
not exclude jail inmates from the LCP-MI and held 
invalid WAC 388-100-005's exclusion of jail inmates 
from eligibility. 

In this case, the trial court granted summary judg
ment in favor of the Hospital and against the County 
for the full costs of the inmates' hospital expenses. 
The trial court entered judgment against the County 
in the amount of $43,443. The court also imposed 
post judgment interest on this judgment. The trial 
court granted in part and denied in part the summary 
judgment motions filed by the County and DSHS. 
The court ruled that the County was entitled to be 
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reimbursed to the extent that the State provides bene
fits under the LCP-MI *443 to nonconfmed medi
cally indigent people. DSHS was ordered to provide 
medical benefits under the LCP-MI to medically in
digent confmed persons at the same rate and under 
the same conditions as are provided to nonconfined 
people. The trial court held that DSHS's duty to re
imburse the County was limited to DSHS's fee 
schedule and the legislative appropriation, if any, 
applicable to the LCP-MI. The trial court entered 
judgment against DSHS in the amount of$3,933.88. 

The County appealed. We accepted certification from 
the Court of Appeals, DivisiQn Two. DSHS has not 
challenged the trial court's ruling that WAC 388-100-
005's exclusion of eligibility for jail inmates was in-
valid. ' ' 

The following questions must be resolved: (1) Was 
summary judgment properly granted in favor of the 
Hospital, i. e.. must the County pay the Hospital in 
full for the jail inmates' medical care costs; (2) was 
summary judgment properly granted in favor of 
DSHS on its claim that if it had to reimburse the 
County, it only had to do so to the same extent it 
would provide coverage for nonconfmed medically 
indigent persons; (3) should summary judgment have 
been granted in favor of the County for full reim
bursement from DSHS; and (4) was post judgment 
interest properly imposed on the amount which the 
County must pay the Hospital? 

We affrrm the trial court's holding that the County 
must pay the Hospital in full **960 for the reasonable 
medical care costs of the inmates. However, we re
verse the trial court's holding that DSHS must reim
burse the County only to the same extent as it pays 
for care for nonconfmed medically indigent persons. 
Summary judgment should have been granted in fa
vor of the County for full reimbursement from 
DSHS. We reverse the decision imposing postjudg
ment interest. 

ill Deciding who must pay for the inmates' medical 
care requires construction of RCW 70.48.130. This 
case thus presents questions of law which are re
viewed de novo on this appeal from summary judg
ment. Draper Mach. Works, Inc. v. Department of 
Natural Resources. 117 Wash.2d 306.311.815 P.2d 
770(991). 
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*444 ill Under the federal constitution the County 
must provide necessary and emergency medical care 
for its jail inmates. Estelle v. Gamble. 429 U.S. 97. 
97 S.Ct. 285. 50 L.Ed.2d 251 (976), reh'g. denied, 
429 U.S. 1066.97 S.Ct. 798. 50 L.Ed.2d 785(977). 
But, "[s]o long as the governmental entity ensures 
that medical care needed is in fact provided, the con
stitution does not dictate" who must pay for the care. 
Harrison Mem. Hosp. v. Kitsap 0 .. 103 Wash.2d 
887.889.700 P.2d 732 (985) (citing Revere v. Mas
sachusetts Gen. Hosp .. 463 U.S. 239. 103 S.Ct. 2979. 
77 L.Ed.2d 605 (1983). Who must pay is a matter of 
state law. Harrison Mem. Hosp .. 103 Wash.2d at 889. 
700 P.2d 732. 

The County argues that under RCW 70.48.130 it is 
required to pay for emergency or necessary health 
care for county jail inmates only to the extent that it 
is reimbursed for the costs by DSHS. The trial court 
concluded, however, that the statute unambiguously 
provides that the duty to pay the costs is on the gov
erning unit. RCW 70.48.130, part of the City and 
County Jails Act passed in 1977, provides: 

Payment. for emergency or necessary health care 
shall be by the governing unit, except that the de
partment of social and health services shall reim
burse the governing unit for the cost thereof if the 
confmed perSon requires treatment for which such 
person is eligible under the department of social 
and health services' public assistance medical pro
gram. 

The governing unit may obtain reimbursement 
from the confmed person for the cost of emergency 
and other health care to the extent that such person 
is reasonably able to pay ~or such care, including 
reimbursement from any insurance program or 
from other medical benefit programs available to 
such person.... PROVIDED, That reimbursement 
for the cost of such services shall be by the state for 
state prisoners [under certain circumstances]. 

Under no circumstance shall necessary medical 
services be denied or delayed pending a determina
tion of financial responsibility. 

RCW 70.48.130. 
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[3][4][51 The mllin goal in construing statutes is to 
ascertain and give effect to legislative intent. 
*445Cowiche Canyon Conservanqy v. Boslfill 118 
Wash.2d 801. 813. 828 P.2d 549 (1992). We look to 
the language of the statute itself. The first part of the 
first sentence of RCW 70.48.130 provides that the 
governing unit shall make payment for emergency 
and· other necessary medical' care for its jail inmates. 
The governing unit is the county or city responsible 
for the operation, supervision, and maintenance of the 
jail. See RCW 70.48.020(7). The second part of the 
first sentence in the statute says that DSHS must re
imburse costs if the inmate is eligible for public assis
tance medical care. The statute is clear: The County 
has the primary obligation to pay for the medical 
care, and DSHS must reimburse costs under certain 
circumstances. 

In the only case in which we have addressed the stat
ute, we said that the first sentence ofRCW 70.48.130 
requires payment by a governing unit for its jail in
mates' medical care, and then said: 

Additional provisions providing for possible reim
bursement to the County by [the inmate], the De
partment of Social and Health Services, another 
governmental unit, or another public assistance 
agency **961 are irrelevant to this action between 
the health care provider ... and the governing 
unit.... 

Harrison Mem. Hosp. v. Kitsap cy., 103 Wash.2d 
887.890.700 P.2d 732 (1985). 

While it is true that in Harrison Mem. Hosp. we were 
not faced with the exact question before us in this 
case, the reasoning in Harrison Mem. Hosp. follows 
from the plain language of the first sentence in RCW 
70.48.130: "Payment for emergency or necessary 
health care shall be by the governing unit...." (Italics 
ours.) 

The trial court correctly ruled that under RCW 
70.48.130 the County must pay the Hospital fully for 
the inmates' medical care costs. There is no dispute as 
to the amount or reasonableness of the charges. We 
affIrm the trial court's grant of summary judgment in 
favor of the Hospital. 
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[Q} The next question is how much reimbursement is 
due from DSHS. The County argues that under RCW 
70.48.130 *446 DSHS must fully reimburse the 
County for the costs of the medical care of its medi
cally indigent jail inmates. DSHS contends that RCW 
70.48.130 must be read in light of statutes in RCW 
74.09, and especially in light of RCW 74.09.700,FNI 
which grants discretion to DSHS to determine eligi
bility requirements and the scope and amount of cov
erage under the LCP-MI. The statute states that 
medical care "may be provided" under the program 
"[t]o the extent of available funds .... " RCW 
74.09.700{l). 

FNI. Former RCW 74.09.700 provides: 

"(1) To the extent of available funds, 
medical care may be provided under the 
limited casualty program to persons not 
otherwise eligible for medical assistance 
or medical care services who are medi
cally needy as defmed in the social secu-' 
rity Title XIX state plan and medical indi
gents in accordance with medical eligibil
ity requirements established by the de-
partment. ' 

"(2) Determmation of the amount, scope, 
and duration of medical coverage under 
the limited casualty program shall be the 
responsibility of the department, subject 
to the following: [list of certain standards 
and requirements] 

" 

"(3) The department shall establish stan
dards of assistance and resource and in
come exemptions." 

RCW 70.48.130 alone clearly mandates full reim
bursement by DSHS. The statute says that payment 
shall be by the governing unit, "except that the de
partment of social and health services shall reimburse 
the governing unit for the cost thereof if the confIned 
person requires treatment for which such person is 
eligible under the department of social and health 
services' public assistance medical program." (Italics 
ours.) 
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ill Examination of this statute leads to the conclusion 
that DSHS must fully reimburse the medical care 
costs. The statute says that DSHS "shall reimburse " 
the governing unit, here the CoUnty. When used in a 
statute, "shall" generally imposes a mandatory duty. 
Department of Ecology v. State Fin. Comm.. 116 
Wash.2d 246,252.804 P.2d 1241(991). 

The statute requires that reimbursement for medical 
care is to be ''for the cost thereof", thus commanding 
full reimbursement*447 for the medical care costs. 
As the County aptly points out, nothing in the statute 
suggests that DSHS is to reimburse the County for 
partial costs thereof. 

00£2l The statute states that reimbursement is to be 
made when a jail inmate "is eligible" under the 
DSHS public assistance medical program .. Thus, the 
determination that a confined person meets eligibility 
requirements triggers the mandatory obligation of 
DSHS to reimburse the governing unit. Quite signifi
cimtly, the statute in no way limits reimbursement to 
what DSHS would pay for a nonconfmed person. 
While reimbursement is dependent upon whether the 
inmate meets·eligibility requirements for DSHS pub
lic assistance medical care, "eligibility" is not the 
same concept as the rate of reimbursement. Thus, the 
statute does not support DSHS's claim that the Legis
lature has made reimbursement to cities and counties 
dependent upon the terms of the department's public 
**962 assistance medical program. RCW 70.48.130 
does not make· reimbursement for emergency or nec
essary health care costs dependent upon the terms of 
the department's medical assistance program. Instead, 
if the inmates are eligible for that program,then, if 
the County must pay for medical care expenses for 
the inmates, DSHS "shall reimburse" the County "for 
the costs thereof'. 

DSHS argues, however, that RCW 70.48.130 must be 
read in light of RCW 74.09. To understand DSHS's 
argument, some review of legislative history is help
ful. 

Prior to 1970, RCW 74.09.510 excluded inmates of 
public institutions other than patients in medical insti
tutions from eligibility for public assistance medical 
care. Laws of 1967, Ex.Sess., ch. 30, § 4; see also 
former RCW 74.08.025, Laws of 1967, Ex.Sess., ch. 
31, § 1 (excluding inmates of public institutions from 
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public assistance). In 1970, RCW 74.09.510 was 
amended to authorize the state to provide medical 
assistance to inmates in county or city jails and juve
nile detention facilities. Laws of 1970, Ist Ex.Sess., 
ch. 60, § 1. DSHS then adopted a regulation now 
codified at *448 former WAC 388-86-060, which 
then stated that the department "shall provide medical 
care under the appropriate program for an inmate of a 
city or county jailor of a juvenile detention facility, 
unless the local jurisdiction accepts responsibility to 
provide such care, provided the inmate is fmancially 
and medically eligible." 

Thus, when the City and County Jails Act, RCW 
70.48, was passed in 1977, RCW 74.09.510 author
ized the state to pay for eligible inmates' medical 
care, and RCW 70.48.130, enacted substantially in its 
present form, FN2 required the state to pay those costs 
through reimbursement to the relevant governing 
unit. 

FN2. The only change to the statute has 
been the change of "department" to "de
partment of social and health services"; this 
was not a substantive change, as the Act 
previously had defmed "department" as the 
"department of social and health services". 
See Laws of 1986, ch. 118, §§ 1,9. 

In 1981, the medical assistance program statutes were 
modified. RCW 74.09.510 was amended, and pro
vided that 

Medical assistance may be provided in accordance 
with eligibility requirements established by the de
partment of social and health services ... as defmed 
in the social security Title XIX state plan for man
datory categorically needy persons and: (1) Indi
viduals who would be eligible for cash]FN3] assis
tance except for their institutional status .... 

FN3. The word is erroneously recorded as 
"case", but is corrected to "cash" in the stat
ute. See RCW 74.09.510. 

Laws of 1981, ch. 8, § 19. 

UQ1 DSHS maintains that with the amendment of 
RCW 74.09.510 in 1981,jail inmates were no longer 
eligible for the medical assistance program wider that 
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statute because it became the State's federally con
trolled Medicaid program. Laws of 1981, ch. 8, § 19. 
See RCW 74.09.010(4) (defming "medical assis
tance" as the federal aid medical care program for 
categorically needy persons under Title XIX of the 
Federal Social Security Act). Federal law prohibits 
inmates of public institutions from eligibility for 
Medicaid. 42 C.F.R. §§ 435.1008(1), .1009. Thus, 
reference to "institutionalized" persons in RCW 
74.09.510 does not include jail inmates. 

*449 DSHS states that the only possible "public as
sistance medical .program" for which inmates could 
be eligible is the "medical only" program, the Lim
ited Casualty· Program for the Medically Indigent 
(LCP-MI), RCW 74.09.700. RCW 74.09.700 was 
enacted in 1981. See Laws of 1981, 1st Ex.Sess., ch. 
6, § 22. DSHS adopted rules to implement the limited 
casualty program. The program is entirely funded by 
the State. RCW 74.09.700 neither expressly includes 
nor excludes city and county jail inmates. 

Following the 1981 amendments and enactments, 
DSHS continued to provide medical benefits to con
fmed medically indigent persons, as mandated by 
WAC 388-86-060. 

**963 Then, early in 1986, DSHS repealed WAC 
388-86-060 and amended WAC 388-100-005 to ex
clude otherwise eligible persons confmed in jails, 
solely on the basis of their institutional status. The 
amended version of WAC 388-100-005, which ex
cluded county jail inmates from eligibility, was the 
WAC challenged in the actions in Thurston County 
as described above. DSHS states that it attempted to 
eliminate jail inmate eligibility as part of an effort to 
reduce expenditures and come within funding limits. 
The amended WAC came under serious criticism, 
and in 1989 WAC 388-100-005 was again amended 
to remove the city and county jail inmate exclusion. 
However, the inmates whose costs are at issue in this 
case were treated during the period of time the exclu
sion was in place. 

As noted, the trial court ruled that because of RCW 
70.48.130 DSHS did not have authority to exclude 
jail inmates from eligibility for public assistance 
medical programs. The court held WAC 388-100,-
005's exclusion of inmates invalid. DSHS has not 
appealed that ruling. DSHS also does not argue that 
the two Franklin County inmates were ineligible for 

Page 8 

public assistance medical care. 

DSHS now maintains that while the City and County 
Jails Act prevents DSHS from singling out the inmate 
population to exclude it from the LCP-MI, the LCP
MI has specific funding limits which the jails act 
cannot supersede. If legislative appropriations are 
insufficient, DSHS maintains, *450 DSHS is not 
permitted to spend funds it does not have. DSHS 
states that the limited rate structure of the LCP-MI is 
designed to keep the program within its appropria
tion. 

llll The flaw in DSHS's reasoning is that it assumes 
that the discretion afforded it under RCW 74.09.700 
permits it to ignore the mandatory obligation set forth 
in RCW 70.48.130 to reimburse cities and counties 
for jail inmates' medical care costs. It is true that an 
agency generally may not make expenditures in ex
cess of legislative appropriations. See Const. art. 8, § 
4 (amend. 11); RCW 43.88.130. However, DSHS 
does not simply argue inadequacy of funding for jail 
inmates; DSHS argues inadequacy of funding for all 
persons eligible for the LCP-MI. That is, DSHS as
sumes that if it has discretion to limit coverage rates 
generally in order to come within funding limitations, 
it can do so with respect to all eligible persons, in
cluding medically indigent jail inmates. 

[12][13][14] We conclude, however, that the discre
tion set out in RCW 74.09.700 allowing DSHS gen
erally to set rates of payment does not override the 
mandatory obligation in RCW 70.48.130 to fully 
reimburse the County for the jail inmates' medical 
costs. Essentially, DSHS's argument is that the 1981 
amendments and enactments repealed the language in 
RCW 70.48.130 requiring full reimbursement by 
DSHS. Repeals by implication are disfavored. Local 
497, Int'l Bhd of Elec. Workers v. PUD 2, 103 
Wash.2d 786. 789. 698 P.2d 1056 (1985). Under the 
2-pronged test for such repealer, the later act must 
cover the entire subject matter of the earlier legisla
tion, be complete in itself, and be intended to super
sede prior legislation on the subject; and the two acts 
must be so clearly inconsistent and so repugnant to 
each other that they cannot be reconciled. Local 497. 
at 789. 698 P.2d 1056. This test is not satisfied here. 
At the least, it is clearly possible to reconcile RCW 
70.48.130 and RCW 74.09 and give each a reason
able construction. While DSHS has discretion gener
ally under RCW 74.09.700, that discretion does not 
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extend to providing less than full reimbursement for 
jail inmates as required by RCW 70.48.130. 

*451 The trial court erred in ruling that reimburse
ment of medically indigent jail inmates' medical care 
costs must be limited to the rates which DSHS sets 
under RCW 74.09.700 for nonconfmed persons. 

Having examined RCW 70.48.130 and RCW 74~09, 
we hold that RCW 70.48.130 mandates that DSHS 
must fully reimburse a city or county for the medical 
costs of its medically indigent jail inmates, provided 
that the inmates are eligible for the department's pub
lic assistance medical program. The trial court erred 
in ruling that DSHS only had to reimburse to the 
same extent **964 as it provided coverage for non
confmed persons and in granting summary judgment 
in part in favor of DSHS. 

As noted, the parties filed cross motions for summary 
judgment. Should summary judgment have been 
granted in favor of the County on the full reimburse
ment issue? As a matter of statutory construction of 
RCW 70.48.130, the County was entitled to judgment 
as a matter of law. Under RCW 70.48.130, DSHS 
had to fully reimburse the County for the inmates' 
medical care costs. 

DSHS maintains, however, that it is "undisputed that 
DSHS received no appropriation to covet jail inmate 
hospitalization costs from the Legislature." Brief of 
Respondent DSHS, at 25. This raises the question 
whether, despite the mandatory nature of RCW 
70.48.130, the Legislature insufficiently funded the 
inmates' medical care reimbursement program and 
therefore DSHS was unable to provide full reim
bursement. See generally Ellensburg v. State, 118 
Wash.2d 709. 714-16. 826 P.2d 1081 (992); Pannell 
v. Thompson. 91 Wash.2d 591, 589 P.2d 1235 
(979). 

At this juncture, because we are deciding whether 
summary judgment should have been granted in favor 
of the County, we view the County as the moving 
party and DSHS as the nonmoving party. We engage 
in the same inquiry as the trial court. *452Swanson v. 
Liqyid Air Corp., 118 Wash.2d 512. 518. 826 P.2d 
664(992). Summary judgment is proper if 

the pleadings, depositions, answers to interrogatories, 
and admissions on file, together with the affidavits, 
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if any, show that there is no genuine issue as to any 
material fact and that the moving party is entitled 
to a judgment as a matter of law. 

CR 56(c); Swanson. at 518. 826 P.2d 664. Facts and 
the reasonable inferences therefrom are considered in 
favor of the nonmoving party, and summary judg
ment should be granted in favor of the moving party 
only if reasonable minds could reach but one conclu
sion from all the evidence. Swanson. at 518.826 P.2d 
664; Wilson v. Steinbach, 98 Wash.2d 434. 437. 656 
P.2d 1030(982). 

Jl2l From all the evidence, the County is entitled to 
summary judgment. As explained above, under the 
statutes, the County is entitled to full reimbursement. 
Contrary to DSHS's claim, this record does not estab
lish as an undisputed fact that legislative appropria
tions were insufficient, nor does it even raise an issue 
of material fact as to whether legislative appropria
tions were insufficient. 

In support of its claim of inadequate appropriations, 
DSHS cites to the Clerk's Papers, at 244-57. Nothing 
in the cited pages supports the claim that there was 
no available appropriation for reimbursement for the 
Franklin County jail inmates' medical care costs in 
1986. 

The first item is an unsigned affidavit of the director 
of the Division of Medical Assistance, Department of 
Social and Health Services. 

llQl Unsigned affidavits should not be considered in 
ruling on summary judgment motions. See In re Es
tates of Hibbard, 118 Wash.2d 737. 741 n. 7. 826 
P.2d 690 (992). In Mason v. Clark. 920 F.2d 493. 
495 (8th Cir.1990), the court said: 

We have no hesitation in stating that an unsigned 
affidavit is not sufficient evidence in support of a 
motion for summary judgment. Pension Benefit 
Guar. Corp. v. Heppenstall Co., 633 F.2d 293.300 
(3d Cir.1980). In fact, an "unsigned affidavit" is a 
contradiction in terms. By defmition an affidavit is 
a "sworn statement in writing made ... under an 
oath or on affmnation before ... an authorized offi
cer." Webster's Third New International Dictionary 
35 (l965). 
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*453 See also Kent v. Lee. 52 Wash.App. 576. 579, 
762 P.2d 24 (1988) ("[a]n affidavit is ... a solemn, 
formal asseveration, under oath, upon which others 
might rely"). 

Even if the affidavit were proper and could be con
sidered, it would not preclude summary judgment. 
The director's affidavit presents DSHS's view that it 
had authority to decide whether to continue coverage 
for jail inmates, and that when DSHS was informed 
in 1986 that cities and counties would expand claims 
on behalf of jail * *965 inmates, coverage for inmates 
was eliminated and a 23.7 percent reduction in pay
ments for diagnosis related groups hospital payments 
were made to address a "deficit potential." Clerk's 
Papers, at 247. The affidavit also refers to bills in the 
1986 and 1987 legislative session which would "clar
ify the responsibilities for jail inmate medical care .... " 
Clerk's Papers, at 248. In DSHS's view, the affidavit 
continues, failure of these bills to pass indicated leg
islative intent in accord with DSHS's view of its dis
cretion and authority.FN4 The affidavit says absolutely 
nothing about appropriations available to reimburse 
Franklin County for the 1986 hospitalization costs. 

FN4. We refuse to speculate about the rea
sons for nonpassage of the bills. There are 
simply too many possibilities for us to reach 
the conclusion which DSHS has advanced. 

The second item is a point of inquiry contained in the 
1982 house journal regarding a senate bill. Clerk's 
Papers, at 249-50. It obviously says nothing about 
legislative appropriations for the relevant period. 

The third item at the cited pages is an excerpt of tes
timony before the Senate Human Services and Cor
rections Committee on February 17, 1987. Clerk's 
Papers, at 251-53. The testimony relates to one of the 
bills referenced above. The testimony again recites 
DSHS's view of its discretion and the need to reduce 
expenditures. The testimony further states that the 
proposed bill contained no appropriation. The testi
mony also states DSHS's view that if the bill was not 
passed, DSHS would view nonpassage as concur
rence with DSHS's view. Again, this testimony does 
not establish *454 lack of appropriations for reim
bursement of the County. It is obvious that prior to its 
amendment of its WAC to exclude jail inmates, 
DSHS was providing inmate medical care coverage. 
It is a fair assumption it had some appropriation per-
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mitting it to provide that coverage. We reject the im
plication that because a proposed bill in 1987 carried 
no appropriation within the proposed bill itself, and 
that because DSHS thought it could reduce or elimi
nate inmate coverage, there was therefore no appro
priation for inmates' hospitalization in 1986. The lat
ter conclusion simply does not follow. 

The fmal item relied upon for the proposition that 
there was no appropriation for inmates' hospitaliza
tion costs is an unsigned affidavit by the office chief 
of the office of analysis and medical review within 
the Division of Medical Assistance, Department of 
Social and Health Services. Clerk's Papers, at 254-57. 
As an unsigned affidavit, this item should not be con
sidered. Even if it was properly considered, it would 
not preclude summary judgment. This affidavit re
counts some of the statutory history outlined above, 
and contains as an exhibit a "chronology of the major 
changes to the Medically Indigent program ... which 
occurred either at the direction of the legislature or by 
DSHS in the exercise of its discretion." Clerk's Pa
pers, at 255. The chronology shows some changes in 
rates and coverage, but plainly does not speak to 
claims for jail inmates, says absolutely nothing about 
legislative appropriations, and does not indicate that 
in 1986 there were insufficient appropriations for 
DSHS to reimburse the County for the inmates' costs. 

ll11 In sum, the materials relied upon by DSHS as 
showing that there were no legislative appropriations 
for inmate hospitalization do not do so, nor do th~ 
raise a genuine issue of material fact on the matter.-5 

Once the County established*455 an **966 absence 
of material fact as to whether it was entitled to full 
reimbursement under RCW 70.48.130, the burden 
shifted to DSHS as the nonmoving party to produce 
evidence of the inadequacy of appropriations in order 
to avoid summary judgment requiring full reim
bursement in favor of the County. See generally 
Baldwin v. Sisters of Providence in Wash., Inc .. 112 
Wash.2d 127, 132, 769 P.2d 298 (1989). DSHS failed 
to submit any evidence about appropriations and 
claims for inmates which would raise a genuine ma
terial issue of fact as to whether appropriations were 
-sufficient in 1986 to reimburse the County for the 
hospitalization costs. At most, the materials submit
ted show concern about a risk of total expenditures in 
excess of appropriations and DSHS's view of its own 
discretion, but constitute no evidence of lack of legis
lative appropriations for jail inmates' medical care in 
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1986, 

FN5. At oral argument counsel for DSHS 
said that in the 1990 supplemental budget 
there was a line item appropriation to cover 
medical costs of jail inmates at DSHS's rate. 
Materials were later submitted upon this 
court's request for further information. The 
materials submitted, however, do not ad
dress any appropriations·· relevant to 1986 
and the question whether DSHS then had 
funds available but chose not to provide 
coverage for jail inmates. In fact, the sup
plemental budget, reported in Laws of 1990, 
1st Ex.Sess., ch 16, does not contain such a 
line item. DSHS relies upon Legislative 
Budget Notes, which allocate something 
over $L5 million for "Medical for Jail In
mates" for the 1989-91 biennium. Mani
festly the notes do not concern 1986. Fur
ther, nothing indicates the funds are to be 
expended at DSHS's rate. Also, comment 4 
states that "Medical for Jail Inmates 
[i]ncludes funding for the cost of a settle
ment of litigation to provide coverage for 
city and county jail inmates under the de
partment's Medically Indigent (MI) pro
"gram, effective September 1, 1989." That 
comment is ambiguous, and may suggest, as 
the County urges, that the Legislature was in 
fact providing funding so that DSHS could 
fully reimburse for inmates' medical care 
costs such as those at issue here. 

I.l[l We therefore conclude that the County is enti
tled to summary judgment. DSHS must fully reim
burse the County for the two jail inmates' medical 
care costs. We note that the parties evidently stipu
lated below that reimbursement due from DSHS 
could be paid directly to the health care provider. 
Although RCW 70.48.130 requires reimbursement to 
the governing unit, we perceive no reason why the 
parties may not stipulate to direct payment, keeping 
in mind that it is the County's primary obligation to 
pay the Hospital. 

Finally, we address the County's argument that the 
trial court erroneously imposed post judgment interest 
on the judgment which it must pay the Hospital. 

fl9][20][211 The general rule is that as a matter of 
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sovereign immunity, " 'the state cannot, without its 
consent, be held to *456 interest on its debts.' " 
Architectural Woods, Inc. v. State, 92 Wash.2d 521. 
524. 598 P.2d 1372 (1979) (quoting Spier v. Depart
ment of Labor & Indus .. 176 Wash. 374. 376-77. 29 
P.2d 679 (1934»). This rule is followed despite the 
fact that RCW 4.56.110 does not expressly exempt 
the state or its political subdivisions from its opera
tion. Counties, like cities, are political subdivisions of 
the state to which the rule applies. See Silvernail v. 
County of Pierce. 80 Wash.2d 173. 492 P.2d 1024 
(1972). Here, there is no indication of any waiver, 
i.e., there is nothing to indicate consent to any obliga
tion to pay post judgment interest. The Hospital 
points to no statute or contract authorizing such inter
est, nor has the Hospital attempted to show implied 
consent to liability for such interest. See 
Architectural Woods, 92 Wash.2d at 527. 529-30. 
598 P.2d 1372. 

We reverse the trial court's ruling imposing post
judgment interest on the judgment which the County 
must pay the Hospital. 

Affirmed in part, reversed in part, and remanded for 
further proceedings consistent herewith. 

UTTER, DOLLIVE& ANDERSEN, SMITH, 
DURHAM, GUY and JOHNSON, JJ., concur.DORE, 
Chief Justice (concurring in part, dissenting in part) 
I concui' with the majority on two issues: First, I 
agree that the trial court properly granted summary 
judgment on the issue that the County is primarily 
responsible for an inmate's medical costs. Second, I 
agree that postjudgment interest cannot be imposed 
on a sovereign without consent. 1 dissent, however, . 
on the issue of the Department of Social and Health 
Services' (DSHS) obligation to reimburse the County. 
The trial court properly granted summary judgment 
on DSHS's claim that it need only reimburse the 
County for the medical care costs to the extent it 
would provide coverage for nonconfmed medically 
indigent persons. It follows that the County was not 
entitled to summary judgment for full reimbursement 
from DSHS. 

*457 On the contrary, to say that DSHS must fully 
reimburse the County for the **967 medical costs of 
its prisoners is to have the State write a blank check 
for the health care of the County's prisoners. The fol
lowing brief overview of the law and the applicable 
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health care programs will clarify the issues. 

RCW 70.48.130 mandates that the County is primar
ily responsible for paying the medical costs of its 
prisoners. That statute further mandates that DSHS 
reimburse the county "for the cost thereof' where, 
and only where, "the confmed person requires treat
ment for which such person is eligible under the de
partment of social and health services' public assis
tance medical program." 

DSHS administers- three public assistance medical 
programs. The flrst program falls under RCW 
74.09.510. As amended in 1970, that program pro
vided full medical coverage to inmates. In 1981, 
however, the Legislature modifled RCW 74.09.510 to 
fall under the Federal Medicaid program which ex
cludes inmates from coverage. The 1981 modiflca
tion left only the second and third public assistance 
medical programs. The second program is controlled 
by RCW 74.04.005 and provides care for only the 
unemployed and recipients of drug and alcohol addic
tion services. The third and flnal program falling un
der RCW 74.09.700, is the limited casualty program 
for the medically indigent (LCP-MI). 

LCP-MI is the program of last resort for Washing
ton's medically indigent. The Legislature created 
LCP-MI at the same time that it modifled RCW 
74.09.510 to fall under the federal Medicaid program .. 
The Legislature intended LCP-MI to be a spillover 
program to care for medically indigent persons that 
did not qualify for federal Medicaid. The program 
has several distinct characteristics. First, it operates 
on very limited funds, and because of this, LCP-MI is 
only capable of covering a portion of a participant's 
medical costs. Second, because of the limited funds, 
the Legislature afforded DSHS total authority to set 
the amount, scope, and duration of medical coverage 
under LCP-MI. Pursuant to that authority,*458 
DSHS instituted a single rate structure designed to 
limit program spending ''to the extent of available 
funds" as RCW 74.09.700 requires. 

Returning to RCW 70.48.130, the majority postulates 
that when the Legislature enacted that statute in 1977, 
it used the term "cost thereof' to mean full cost. If 
this were the case, the Legislature clearly was refer
ring to RCW 74.09.510, the flrst of the three pro
grams described above. That was the only program 
providing full coverage for inmates' medical costs at 
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that time. Although that program allotted full cover
age until 1981, today neither RCW 74.09.510 nor any 
other program can fully reimburse the County for 
prisoner medical costs. 

The only possible source of any reimbursement is 
LCP-MI, and the Legislature probably never intended 
that program to provide full coverage for the medical 
care of county prisoners. If the Legislature had in
tended such a large additional expenditure as full 
reimbursement for prisoner medical costs it would 
have appropriated funds earmarked for that purpose 
or it would have designated such coverage in the 
enabling legislation. No such appropriation took 
place. In fact, the Legislature did not designate any 
appropriations whatsoever for LCP-MI, much less for 
the medical care of medically indigent prisoners. 
Rather, the Legislature simply granted DSHS the 
authority to allocate funds out of its general appro
priation to LCP-MI. Moreover, although RCW 
74.09.700 lists certain medically needy groups cov
ered under LCP-MI, it neither includes nor excludes 
prisoners from coverage. 

Clearly, the majority's application ofRCW 70.48.130 
to LCP-MI creates a statutory conflict. In resolving 
statutory conflicts, the court's role is to defer to legis
lative intent while attempting to give effect to each 
statute, harmonizing them with each other. Draper 
Mach. Works, Inc. v. Department of Natural Re
sources, 117 Wash.2d 306, 311, 815 P.2d 770 (1991). 
The majority opinion, however, gives full effect to 
RCW 70.48.130 while gutting the LCP-MI program. 

* 459 The majority reconciles these two conflicting 
statutes by modifying LCP-MI to **968 create full 
coverage singularly for the medical costs of county 
prisoners. The majority then dispenses with DSHS 
authority over the scope of LCP-MI by simply ra
tionalizing that DSHS has that authority except with 
regard to prison inmates. Finally, the majority ignores 
the enabling legislation's fundamental requirement 
that LCP-MI spending not exceed ''the extent of 
available funds". The majority's rewriting of LCP-MI 
ignores at least these mandates ofRCW 74.09.700. In 
doing so, the majority creates a public assistance 
medical program that grants inmates full state medi
cal coverage despite very limited funds and limited 
coverage. Nothing in the facts suggests that the Leg
islature intended this to happen. 
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Rather, the facts persuasively suggest that if the Leg
islature had intended more reimbursement than allot
ted by LCP-MI's rate schedule, then it would not 
have made reimbursement dependent upon the terms 
of the public assistance medical program. As noted, 
the Legislature did not designate any appropriations 
whatsoever for LCP-MI, much less for the medical 
care of medically indigent prisoners. Rather, the Leg
islature granted DSHS authority to set the amount, 

. scope and duration of LCP-MI "to the extent of 
available funds." DSHS has used this authority to 
implement a rate schedule which provides partial 
coverage only. Charity care has historically been re
imbursed at a rate less than customary fee schedules, 
and this court has viewed discounted rate schedules 
as a legislative "fact of life." Pannell v. Thompson. 
91 Wash.2d 591, 589 P.2d 1235 (1979). The dis
counted rate schedule was authorized by the Legisla
ture to help DSHS meet budgetary constraints. Meet
ing these constraints has become especially important 
since the Legislature enacted the budget and account
ing act (Budget Act), RCW 43.88.260-.300. The 
Budget Act imposes fmes on agencies that spend 
more than they are appropriated. The legislative his
tory and circumstances, thus, suggest that the Legis
lature did not intend RCW 74.09.700 to exist as the 
majority construes it. 

*460 Like the legislative circumstances leading up to 
LCP-MI, public policy does not support the major
ity's interpretation of the issue. As noted, DSHS can
not afford fmes under the Budget Act. If fmed, LCP
MI would be the fIrst program to experience DSHS 
cuts because its funding is based on available funds. 
In tum, if forced to maintain LCP-MI in order to pay 
the medical costs of prisoners, DSHS would have no 
choice but to cut coverage for other needy persons 
under LCP-MI or to cut back on other DSHS ser
vices. The program of last resort for Washington's 
most vulnerable citizens would become a program for 
medically indigent prisoners only. Thus, any interpre
tation of RCW 70.48.130 requiring full reimburse
ment jeopardizes the LCP-MI program as well as 
threatens the viability of other delicately funded 
DSHS programs. Still, an alternative exists. 

The majority could have avoided crippling LCP-MI 
by holding that RCW 70.48.130 requires DSHS to 
reimburse the County for the "full costs" for which it 
is accountable under the limited coverage of LCP
MI. This is a more plausible reading of the statute 
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than the majority's. First, it is consistent with the lan
guage of the statute. Second, it justifIes partial reim
bursement and maintains the integrity of LCP-MI. 
Third, it treats confmed and nonconfmed medically 
indigent persons equally. Fourth, it maintains DSHS's 
authority to govern the scope and coverage of the 
LCP-MI program. Fifth, it arguably gives full effect 
to both statutes. Sixth and [mally, it encourages the 
County to administer its courts and prison system 
prudently keeping medical costs in check. 

CONCLUSION 

In sum, I disagree with the majority on the issue of 
DSHS's obligation to reimburse the County. I hold 
that the trial court was correct, and that DSHS is re
quested only to reimburse the County to the dollar 
amount it would provide coverage for nonconfmed 
medically indigent persons. The legislature simply 
did not appropriate the funds necessary to fully reim
burse counties for the medical costs of their *461 
prisoners. Besides essentially rewriting the law, the 
majority's rationalization **969 flirts with the fman
cialdestruction of the LCP-MI program and jeopard
izes the delicate framework of other DSHS services. I 
dissent. 

Wash., 1993. 
Our Lady of Lourdes Hosp. v. Franklin County 
120 Wash.2d 439, 842 P.2d 956 

END OF DOCUMENT 

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 



Westiilw 
144 P.3d 216 
158 Wash.2d 342, 144 P.3d 216 
(Cite as: 158 Wash.2d 342, 144 P.3d 276) 

H 
Supreme Court of Washington, 

En Banc. 
PACIFIC NORTHWEST SHOOTING PARK AS
SOCIA TlON, a Washington nonprofit corporation, 

and Lawrence J. Witt, Petitioners, 
v. 

CITY OF SEQUIM, a municipal corporation within 
the State of Washington, and Sequim Police Chief 

Bryon Nelson, Respondents. 
No. 76109-4. 

Argued Sept. 21, 2005. 
Decided Oct. 12,2006. 

Background: Shooting association filed action 
against city for tortious interference with contract 
after city imposed certain conditions on association's 
use of city convention center for a gun show. The 
Superior Court, Clallam County, Thomas J. Majhan, 
i., granted summary judgment for city and associa
tion appealed. The Court of Appeals affiniled. Asso
ciation sought review. 

Holdings: The Supreme Court, Fairhurs!, J., held 
that: 
ill association's complaint did not give fair notice of 
tortious interference claim; and 
ill state law did not preempt city's impoSition of 
conditions. 

Affirmed. 

Sanders, J.,_ filed dissenting opinion. 

J.M. Johnson, J., filed opinion concurring in dissent, 
in which Chambers, J., concurring. 
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**277 John D. Black, John D. Black, PLLC, Port 
Angeles, W A, Richard M. Stephens, Groen Stephens 
& Klinge LLP, Bellevue, W A, for Petitioners. 

Robert L. Christie, Christie Law Group, PLLC, Seat
tle, W A, for Respondents. 

FAIRHURST, J. 

*345 , I Petitioners Pacific Northwest Shooting 
Park Association (PNSPA), a nonprofit corporation, 
and Lawrence Witt, a federally licensed firearms col
lector, seek reversal of an unpublished Court of Ap
peals decision affirming the trial court's grant of 
summary judgment to the city of Sequim. PNSPA 
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brought suit against the city and its police chief, 
Byron Nelson, alleging tortious interference with a 
contractual relationship or business expectancy be
tween PNSPA and the city to use the city's conven
tion center for a gun show. It also claimed that the 
city's actions violated RCW 9.41.290 and .300. 
PNSPA later argued that the city interfered **278 
with its business expectancies with *346 vendors and 
the general public, but it failed to amend its com
plaint to add this claim. We hold that the question of 
Interference with PNSPA's contractual relationships 
or b':1Siness expectancies with vendors and the gen
eral public is not properly before us and do not de
cide the question. We also find that the city did not 
violate either RCW 9.41.290 or .300. Accordingly, 
we atftrm the Court of Appeals. 

I. FACTS 

'112 On April 3,2002, PNSPA applied to the city for a 
temporary use permit to hold a gun show at the Guy 
Cole Convention Center from April 13 to April 14, 
2002. The purpose stated on the application was for a 
gun show that was to include sales and "Display of 
Merchandise." Suppl. Clerk's Papers (SCP) at 8. On 
the application form, PNSPA was required to indicate 
what the property would be used for and the applica
tion stated that approval was subject to any attached 
conditions. The city distributed the application form, 
along with a separate memorandum, to Clallam 
County Fire District No.3, the police department, 
public works, and the city manager soliciting their 
comments or conditions. The public works depart
ment and the city manager each returned a copy of 
the separate memorandum with handwritten com
ments and questions. The fire district and the police 
department provided separate memoranda with their 
conditions. 

'II 3 An undated document entitled "Special Condi
tions of Approval" was attached to the permit appli
cation. SCP at 13. It listed five conditions.EIil Only 
the first of these "special" conditions, the attached 
conditions from the police department, is at issue 
here. 

FN I. The first condition referred to separate 
attached conditions from the police depart
ment. The second condition. required that 
PNSPA comply with city sign regulations. 
The third condition referred to separate at-
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tached conditions from the fire district. The 
fourth condition required that the city be 
listed as the point of sale for all transactions. 
The fifth condition required PNSPA to con
tact the planning, public works, and police 
departments to verify that it was in compli
ance before the show. 

*347 1 4 Chief Nelson sent two memoranda to the 
city planning department, one dated April 9, 2002, 
and a second dated April II, 2002, that superseded 
the April 9, 2002, memorandum. Only the second 
memorandum is at issue. April II, 2002, is the date 
on which the city gave final approval to the permit 
application. The April II, 2002, memorandum had 
15 conditions, only three of which are being con
tested. The conditions required that (I) only dealers 
could "dispose of" handguns and then only to state 
residents, (2) only dealers could purchase or acquire 
firearms from unlicensed individuals, and (3) unli
censed dealers could not sell firearms at all. SCP at 
18. 

, 5 It is not clear from the record whether PNSPA 
received a copy of the April 9, 2002, memorandum, 
nor is it clear whether PNSPA received copies of the 
approved permit with all the referenced attachments 
on April II, 2002, the date it was approved. Never
theless, it seems clear that the conditions were im
posed as part of a routine internal process for ap
proval of applications to use the convention center, 
and PNSPA was aware in advance that the city might 
impose conditions on that use. Further, PNSPA does 
not allege that it failed to receive timely the docu
ments containing the permit conditions. PNSPA 
merely alleges that Chief Nelson acted improperly by 
coming to the convention center on April 12, 2002, 
the day before the' show, and "announcing" the condi
tions of use to the participants. Clerk's Papers (CP) a~ 
80. As a result of Chief Nelson's "announcement," 
PNSPA claims that many vendors packed up and left 
the show and attendance by the public was signifi
cantly lower than expected Id 

II. PROCEDURAL HISTORY 

11 6 PNSPA filed suit against the city and Chief Nel
son, as an empioyee and agent acting on behalf of the 
city, claiming that Chief Nelson tortiously interfered 
with the contractual relationship between PNSPA and 
the city. The complaint did not specifically allege 
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interference with business expectancies between 
PNSPA and gun show participants, although*348 it 
did refer to the negative effect Chief Nelson's actions 
had on "sellers and potential gun-show participants." 
CP at 81. **279 PNSPA further alleged that the city 
violated RCW 9.41.290 and .300 by imposing unau
thorized restrictions on private party gun sales at the 
gun show. Witt, a member ofPNSPA, filed suit soon 
after alleging tortious interference with an unex
plained relationship between himself and the city. 
SCP at 63. PNSPA and Witt subsequently moved for 
consolidation of their cases which was granted. 

, 7 The city moved for summary judgment, arguing 
that the claim of interference with a contractual rela
tionship or business expectancy failed because the 
plaintiffs failed to establish the elements of the tort. It 
argued principally that the defendants were parties to 
the contract and could not be liable for interference 
with their own contract. The city further argued that 
plaintiffs' second claim, violation of RCW 9.41.290 
and .300, failed because there is no private cause of 
action under RCW 9.41.300 and neither statute was 
violated. In its response PNSPA specifically alleged, 
for the first time, that the city had interfered with its 
expectancies with vendors and the general public. 
PNSPA attached only the declaration of Louis Huber, 
PNSPA's president, for this claim. PNSPA also con
ceded that its contract with the city had not been in
terfered with per se. In reply, the city contested 
PNSPA's new argument and responded that PNSPA 
did not present any evidence supporting expectancies 
with the vendors and general public. 

, 8 PNSPA filed a motion for leave to amend its 
complaint to add a claim for breach of contract, but it 
never filed an amended complaint. PNSPA did not 
request leave to amend the tortious interference claim 
to include a reference to the expectancies between 
PNSPA, the vendors, and the general public. 

11 9 Following oral argument, the trial court granted 
summary judgment to the city. Although the trial 
court order shows that it considered the motion for 
leave to amend, and the affidavit in support thereof, 
the record does *349 not reflect that any action was 
taken on the motion to amend. The trial court dis
missed both the claims of tortious interference with a 
contractual relationship or business expectancy and 
violation of RCW 9.41.290 and .300 in their entirety 
with prejudice. In a memorandum opinion, the trial 
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court held that: (I) "[t]he City passed no ordinances 
contrary to RCW 9.41.290," (2) "[t]he conditions 
imposed by Police Chief Nelson were a part of the 
contract between the City and Plaintiff Shooting 
Park," and (3) "[p]laintiffs presented no evidence that 
those conditions were improper under the police 
powers of the City or that the Defendants in any way 
breached the contract in any manner." CP at 9. 

,10 PNSPA appealed to the Court of Appeals, Divi
sion Two, arguing that the city interfered with the 
business expectancies between PNSPA, the vendors, 
and the general public and that the city acted improp
erly by violating RCW 9.41.290 and .300. The city 
responded that PNSPA had pleaded only interference 
with the contractual relationship between the city and 
PNSPA-not business expectancies with vendors and 
the general public. The city also argued that, in any 
event, PNSPA failed to present admissible evidence 
supporting expectancies with the vendors and general 
pUblic. 

, II In an unpublished opinion, the Court of Appeals 
affinned the trial court, holding that (I) PNSPA's 
argument that the city and Chief Nelson had inter
fered with a contract between the city and PNSPA 
failed because a party cannot tortiously interfere with 
its own contract; (2) PNSPA's argument that the city 
and Chief Nelson unlawfully interfered with a busi
ness expectancy between it and the gun show vendors 
failed because PNSPA did not explain why Chief 
Nelson's actions were unlawful and Chief Nelson had 
merely imposed and enforced valid pennit condi
tions; (3) PNSPA's argument that RCW 9.41.290 
preempted the city "from enacting laws or ordinances 
on the possession of fireanns" failed because the city 
did not enact a law or ordinance and, even if it had, 
nothing in the statute creates *350 a private cause of 
action; and (4) PNSPA's argument that the pennit 
conditions imposed by the city through Chief Nelson 
violated RCW 9.41.290 and .300 failed because noth
ing in either statute affects pennit conditions and, 
even if it did, neither statute creates a private**280 
cause of action. Pac. Nw. Shooting Park Ass''; v. City 
of Sequim. noted at 123 Wash.App. 1014,2004 WL 
1987254 at *2, 2004 Wash.APD. LEXIS 2023, at *6 .. 

,12 PNSPA and Witt sought review of only two is
sues: (I) whether the city tortiously interfered with 
contractual relationships or business expectancies 
between PNSPA, Witt, the vendors, and the general 
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public, and (2) whether the city violated RCW 
9.41.290 and .300. We granted review. Pac. Nw. 
Shooting Park Ass'n v. City of Sequim. 154 Wash.2d 
1019, 120 P.3d 953 (2005). 

III. ISSUES 

, 13 A. Did the city tortiously interfere with contrac
tual relationships or business expectancies between 
~NSPA, Witt, the vendors, and the general public? 

, 14 B. Did the city violate RCW 9.41.290 or .300? 

IV. ANALYSIS 

[I][2U3J[4] , 15 We engage in the same inquiry as 
the trial court when we review an order on summary 
judgment, treating all facts and reasonable inferences 
from the facts in the light most favorable to the non
moving party. Folsom v. Burger King. 135 Wash.2d 
658, 663, 958 P.2d 301 (998). The burden is on the 
party moving for summary judgment to demonstrate 
that there are no genuine issues of material fact. Id A 
party may move for summary judgment by setting 
out its own version of the facts or by alleging that the 
nonmoving party failed to present sufficient evidence 
to support its case. Guile v. Ballard Cmty. Hosp., 70 
Wash.App. 18,21.851 P.2d 689 (1993). If the mov
ing party uses the *351 latter method, it must "iden
tify those portions of the record, together with the 
affidavits, if any, which ... demonstrate the absence 
of a genuine issue of material fact." ld at 22, 851 
P.2d 689. Once the moving party has met its burden, 
the burden shifts to the nonmoving party to present 
admissible evidence demonstrating the existence of a 
genuine issue of material fact. Vallandigham v. Clo
ver ParkSch. Dist. No. 400. 154 Wash.2d 16,27.109 
P.3d 805 (2005). If the nonmoving party cannot meet 
that burden, summary judgment is appropriate. ld 

A. Did the city tortiously interfere? 

ill , 16 A party claiming tortious interference with a 
contractual relationship or business expectancy must 
prove five elements: 

(I) the existence ofa valid contractual relationship or 
business expectancy; (2) that defendants had 
knowledge of that relatiom~hip; (3) an intentional 
interference inducing or causing a breach or termi-
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nation of the relationship or expectancy; (4) that 
defendants interfered for an improper purpose or 
used improper means; and (5) resultant damage. 

Leingang v. Pierce County Med Bureau, Inc.. 131 
Wash.2d 133,157,930 P.2d 288 (J997). 

, 17 Before we begin our substantive analysis, we 
must determine whether PNSPA's claim of tortious 
interference with contractual relationships and busi
ness expectancies with Its vendors and the general 
public is properly before us. The difficulty is that 
PNSPA's original complaint alleged only that the city 
and Chief Nelson had interfered with the contractual 
relationship that PNSPA had witli the city. It subse
quently argued in its motion for summary judgment 
to the trial court, and in briefs to the Court of Appeals 
and to this court, that it has always claimed that the 
city interfered with business expectancies it had with 
vendors and the public. 

, 18 The city, on the other hand; has steadfastly con
tended that PNSPA's only claim was for interference 
with a *352 contractual relationship between the city 
and PNSPA and that a party cannot interfere with its 
own contract. However, in rebuttal to PNSPA's new 
arguments, the city argued that, in any event, PNSPA 
did not present sufficient facts to show interference 
with the expectancies with vendors and the general 
pUblic. . 

, 19 Under CR 15, after an opposing party has filed 
an answer, a party may amend its pleading only by 
leave of the court, and the court is instructed to freely 
grant leave when justice so requires. Bank orAm. v. 
Hubert, 153 Wash.2d 102, 122, 101 P.3d 409 (2004). 
**281 PNSPA did not introduce its claim ofinterfer
ence with its business expectancies with vendors and 
the general public until it responded to the city's mo
tion for summary judgment. PNSPA requested leave 
to amend its complaint, however, it did so only to add 
a claim for breach of contract, not to amend the inter
ference claim. But PNSPA now urges this court to 
consider its new interference argument as if that were 
what it had argued all along. 

[6][7](8][9] ,20 While inexpert pleadings may sur
~ive a summary judgment motion, insufficient plead
Ings cannot. Lewis v. Bell, 45 Wash.App. 192, 197. 
724 P.2d 425(986). Washington is a notice pleading 
state and merely requires a simple concise statement 
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of the claim and the relief sought. CR 8(a). Com
plaints that fail to give the opposing party fair notice 
of the claim asserted are insufficient. Dewey v. Ta
coma Seh. Dist. No. 10, 95 Wash.App. 18,26. 974 
P.2d 847 (J999) (stating that a party who fails to 
plead a cause of action "cannot fmesse the issue by 
later inserting the theory into trial briefs and contend
ing it was in the case all along."); Lundberg v. Cole
man, 1I5 Wash.App. 172, 180.60 P.3d 595 (2002). 
In its complaint, PNSPA did not refer to a relation
ship it had with vendors or the general public. CP at 
81-82. The complaint alluded to losses that PNSPA 
and other gun show participants had sustained, but it 
did not tie those losses to specific relationships be
tween PNSPA and *353 identifiable third parties. FN2 

Id. Thus, PNSPA failed to give the city fair notice of 
the basis for its claim.FN3 

FN2. The dissent claims that the majority er
roneously requires a party pleading a claim 
of tortious interference with a business ex
pectancy to "name the specific parties with 
whom it expected to do business." Dissent at 
2.ln a tortious interference claim, a claimant 
is required to show a "relationship between 
parties contemplating a contract." Scymanski 
v. Dufault, 80 Wash.2d 77, 84-85, 491 P.2d 
1050 (1971). To show a relationship be
tween parties contemplating a contract, it 
follows that we must know the parties' iden
tities. Weare correct in concluding that 
PNSPA must show a specific relationship 
between it and identifiable third parties. In 
its complaint, PNSPA explicitly specified 
only that it had a contractual relationship 
with the city. PNSPA noted that it invited 
gun collectors, dealers, and buyers to buy, 
sell, and trade firearms, but PNSPA did not 
indicate it had a relationship with the gun 
collectors, dealers, and buyers. An invitation 
to some amorphous group of people does 
not magically become a relationship merely 
because some members of the group might 
attend the gun show. 

FN3. The city also argues that Witt aban
doned his claims because petitioners' briefs 
failed to refer to him on appeal. We agree. 
Because petitioners have largely ignored 
Witt's claims and no facts have been pre
sented that specifically relate to Witt, we 
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conclude his claims have been abandoned. 

,21 We hold that the question of interference with 
. PNSPA's contractual relationships or business expec
tancies with vendors and the general public is not 
properly before us and do not decide it. Accordingly, 
we affirm the Court of Appeals. 

B. Did the city violate RCW 9.41.290 or .3001 

, 22 PNSPA contends that the city's permit condi
tions were "improper" because, under ~ 
9.41.290, the State has fully occupied the field of 
firearms regulation and any municipal action that 
regulates sales of firearms necessarily violates the 
preemption clause. PNSPA further argues that the 
city's conditions constituted an unlawful restriction 
under RCW 9.41.300. 

, 23 The city responds that the plain language of the 
preemption clause limits its reach to enactment of 
laws and ordinances. It argues that the text of the 
clause should be read in the context in which it was 
enacted, reasoning that the purpose was to eliminate 
inconsistencies in criminal firearms regulations. The 
city further contends that the reference to laws and 
ordinances is limited to laws of application to the 
general pUblic. Regarding RCW 9.41.300, the' city 
merely observes that it did not place any restric
tions*354 on possession .of firearms, but it does not 
indicate whether a restriction on sales would violate 
the statute. 

nOlfl IJ[12) 1 24 In interpreting a statute, our pri
mary goal is to determine and give effect to the legis
lature's intent and purpose in creating the statute. &It. 
COn/'1 Ins. Co. v. Steen. 151 Wash.2d 512. 518. 91 
P.3d 864 (2004) We generally begin our analysis 
with **282 the text of the statute. Id If the statute is 
clear and unambiguous on its face, we determine its 
meaning only from the language of the statute and do 
not resort to statutory construction principles. Id A 
statute is ambiguous only if it can be reasonably in
terpreted in more than one way, not merely because 
other possible interpretations exist Id. 

11 25 RCW 9.41.290 states: 

The state of Washington hereby fully occupies and 
preempts the. entire field of firearms regulation 
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within the boundaries of the state, including the 
registration, licensing, possession, purchase, sale, 
acquisition, transfer, discharge, and· transportation 
of firearms, or any other element relating to fire
arms or parts thereof, including ammunition and 
reloader components. Cities, towns, and counties 
or other municipalities may enact only those laws 
and ordinances relating to firearms that are spe
cifICally authorized by state law, as in RCW 
9.41.300, and are consistent with this chapter. Such 
local ordinances shall have the same penalty as 
provided for by state law. Local laws and ordi
nances that are inconsistent with, more restrictive 
than, or exceed the requirements of state law shall 
not be enacted and are preempted and repealed, re
gardless of the nature of the code, charter, or home 
rule status of such city, town, county. or municipal
ity. 

(Emphasis added.) 

,26 RCW 9.41.300(2)(b )(ii) states: 

(2) Cities, towns, counties, and other municipaiities 
may enact laws and ordinances: 

(b) Restricting the possession of firearms in any 
stadium or convention center, operated by· a city, 
town, county, or other municipality, except that 
such restrictions shall not apply to: 

*355 (ii) Any showing, demonstration, or lecture 
involving the exhibition of firearms. 

(Emphasis added.) 

UJl , 27 The text of RCW 9.41.290 states that the 
state of Washington has fully occupied and pre
empted the field of firearms regulation. That preemp
tion covers regulations related to possession, pur
chase, sale, acquisition, and transfer of firearms, all 
of which are potentially at issue at a gun show. How
ever, RCW 9.41.290 and .300 together explicitly al

. low cities, towns, counties, and municipalities to en
act laws and ordinances restricting firearm possession 
in stadiums and convention centers they operate. 
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Logic dictates that one must possess a fireann in or
der to "show" and "sell" a fireann. It follows that if 
the city had authority to regulate possession of fire
arms in its convention center under RCW 9.41.300, it 
also had authority to regulate sales of fireanns under 
RCW 9.41.300. The authority to regulate sales of 
fireanns flowed from its authority to r~ulate posses
sion offrreanns under RCW 9.41.300.~ 

FN4. Contrary to the dissent's claim, we do 
not hold that RCW 9.41.300 authorizes mu
nicipalities to "regulate gun shows." Dissent 
at I, 4. We merely draw a logical inference 
based on RCW 9.41.300's explicit language 
authorizing municipalities to regulate pos
session of frreanns on city property. The 
city's authority does not depend on the type 
of activity PNSPA intended to pursue on the 
city's property. If PNSPA planned to have a 
book sale, it likely would not have been af
fected by the city's authority to restrict pos
session of fireanns on its property. It just so 
happens that PNSPA sought to hold an event 
whose sole purpose was fireann buying and 
selling, and the city had express authority to 
restrict ~reann possession on its property. 

IHl,28 Further, PNSPA's gun show does not qual
ify as an exception under RCW 9.41.300(2)(b)(ii). It 
was not a "showing, demonstration, or lecture involv
ing the exhibition of fireanns." RCW 
9.41.30Q(2)(b )(ii) (emphasis added). PNSPA's com
plaint clearly states that gun collectors, dealers, and 
buyers were invited to "sell, trade and buy" the fire
arms. fNS CP at 80. An "exhibition"**283 is defined 
as "a display or show *356 where the display itselfis 
the chief object and from which the exhibitor derives 
or expects to derive a profit." Webster'S Third New 
International Dictionary 796 (2002) (emphasis 
added). Because the city had authority to regulate 
possession, and by logical inference sales, of firearms 
and the gun show did not qualify as an exhibition, the 
city did not violate RCW 9.41.300 by imposing per
mit conditions on the use of its convention center. 

FN5. The dissent states that RCW 9.41.300 
"explicitly and specifically prohibits mu
nicipalities from regulating gun shows on 
municipal property," but in order to reach 
this conclusion it must completely ignore the 
last tlrree words of RCW 9.41.300(2)(b)(ii). 
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Dissent at 4. RCW 9.4] .30Q(2)(b)(ii) prohib
its cities only from restricting showings, 
demonstrations, or lectures involving "exhi
bition of fireanns." (Emphasis added.) The 
dissent fails to explain how a sale qualifies 
as an exhibition. 

,. 29 However, even if we were to conclude that the 
city could not regulate frreann sales under RCW 
9.41.300 and the gun show qualified as an exhibition, 
we would still not conclude that RCW 9.41.290 pre
empted the city's penn it conditions. 

li2 11 30 This court has already examined the text of 
the preemption clause in RCW 9.41.290 and consid
ered its scope in a case involving restrictions imposed 
on frreann possession in the workplace by a munici
pal employer. Cherry v. Mun. of Metro. Seattle, 116 
Wash.2d 794, 802, 808 P.2d 746 (991). We deter
mined that the purpose of the statute was unclear, at 
least with respect to the internal policies of municipal 
employers, and conducted an examination of legisla
tive intent. Id at 800, 808 P.2d 746. We concluded 
that the central purpose of RCW 9.41.290 was to 
eliminate conflicting municipal criminal codes and to 
"advance unifonnity in criminal fireanns regulation." 
Id at 801, 808 P.2d 746 (emphasis added). We also 
found the penal nature of the Fireanns Act, chapter 
9.41 RCW, to be particularly. significant, reasoning 
that the clause was not intended to interfere with a 
public employer's ability to establish workplace poli
cies.!'lf2 Id at 800-0 I, 808 P.2d 746. We construed 
the clause to apply only to laws or regulations of 
general application. Id We reasoned that it could not 
be construed to prohibit a municipality from *357 
doing something that a private employer was not 
prohibited from doing because such a conclusion 
would result in an overly strained interpretation. Id. 
at 802, 808 P.2d 746. Therefore, Cherry supports the 
general proposition that when a municipality acts in a 
capacity that is comparable to that of a private party, 
the preemption clause does not apply. 

FN6. We note that the legislature placed the 
preemption clause in Title 9 of the Washing
ton criminal code rather than in Title 35, 
which governs activities of cities and towns, 
or Title 36, which governs activities of 
counties. Although this placement is not 
conclusive of the legislature's intent, it sup
ports our analysis in Cherry regarding the 
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penal focus of the preemption clause. 

[16]fI7J 1 31 A municipality acts in a proprietary 
capacity when it "acts as the proprietor of a business 
enterprise for the private advantage of the [munici
pality)" and it may "exercise its business powers in 
much the same way as a private individual or corpo
ration." Bite v. Pub. Util. Dist. No. 2 of Grant 
Counl)!, 112 Wash.2d 456,459,772 P.2d 481(989); 
Branson v. Port of Seattle, 152 Wash.2d 862, 870, 
101 P.3d 67 (2004). When acting in a proprietary 
capacity, a city may enter into any contract" 'which 
is necessary to render the system efficient and bene
ficial to the pUblic: " Bite, 112 Wash.2d at 460, 772 
P .2d 481 (quoting Puget Sound Power & Light Co. v. 
Pub. Util. Dist No.1, 17 Wash.App. 861. 864, 565 
P.2d 1221 (1977»; see also Stover v. Winston Bros. 
Co .. 185 Wash. 416, 422, 55 P.2d 821 (1936). By 
issuing a temporary use permit, the city .was leasing 
its property to PNSPA and acting in its private capac
ity as a property owner. 

1 32 The preemption clause does not prohibit a pri
vate property owner from imposing conditions on the 
sale of frrearms on his or her property. RCW 
9.4l.290. Applying our reasoning in Cherry, it fol
lows that a municipal property owner like a private 
property owner may impose conditions related to 
frrearms for the use of its property in order to protect 
its property interests. For the same reason that a mu
nicipal employer may enact policies regarding pos
session of firearms in the workplace because a pri
vate employer may do so, a municipal property 
owner should be allowed to impose conditions related 
to sales of firearms on its property if a private prop
erty owner may· impose them. The critical point is 
that the conditions the city imposed related to a per
mit for private use of its property. They were not 
laws or regulations of application to the general pub
lic. 

**284 *358133 We find that the city did not violate 
either RCW 9.41.290 or .300. 

V. CONCLUSION 

134 We hold that PNSPA failed to give the city fair 
notice of the basis fOJ: its claim of interference with 
its contractual relationships and business expectan
cies with vendors and the general public and the 
claim is not properly before us. We also hold that the 
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city did not violate RCW 9.41.290 or .300. We affirm 
the Court of Appeals. 

WE CONCUR: ALEXANDE~ C.J., C. JOHNSON, 
MADSEN, BRIDGE and OWENS, JJ. 
SANDERS, J. (dissenting). 
1 35 The majority concludes - Pacific Northwest 
Shooting Park Association (PNSPA) insufficiently 
pleaded a claim of tortious interference with a busi,. 
ness expectancy because its complaints do not spe
cifically state it expected to do business with vendors 
and the general public. The majority is wrong. A 
pleading is sufficient so long as it provides notice of 
the general nature of the claim asserted. Dumas v. 
Gagner, 137 Wash.2d 268, 282, 971 P.2d 17 (1999). 
The nature ofPNSPA's claim is pellucid and its com
plaints entirely adequate. It alleges tortious interfer
ence with its expectation of hosting a gun show. No 
additional specificity is required. 

1 36 Furthermore, the majority concludes RCW 
9.41.300, which prohibits municipalities from regu
lating gun shows, permits municipalities to regulate 
gun shows. I am nonplussed. The statute means what 
it says. City of Sequim lacked authority to regulate 
PNSPA's gun show. 

L PNSPA Sufficiently Pleaded Tortious Interfer
ence with a Business Expectancy 

,37 A complaint must provide "(I) a short and plain 
statement of the claim showing that the pleader is 
entitled to relief and (2) a demand for judgment for 
the relief to which he deems himself entitled." CR 
8(a). Under these *359 "liberal rules of procedure," a 
complaint is sufficient so long as it provides notice 
"of the general nature of the claim asserted." Lightner 
v. Balow, 59 Wash.2d 856, 858,370 P.2d 982 (962). 
See also Berge v. Gorton, 88 Wash.2d 756, 762, 567 
P.2d 187 (1977) (holding complaint must "contain 
direct allegations sufficient to give notice to the court 
and the opponent of the nature of the plaintiffs 
claim"). By this standard, PNSPA's complaints are 
quite sufficient. 

1 38 In order to state a claim of tortious interference 
with a business expectancy, a party must allege: 

I. The existence of a valid contractual relationship or 
business expectancy; 

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 



144 P.3d 276 
158 Wash.2d 342, 144 P.3d 276 
(Cite as: 158 Wash.2d 342,144 P.3d 276) 

2. That defendants had knowledge of that relation
ship; 

3. An intentional interference inducing or causing a 
breach or termination of the relationship or expec
tancy; 

4. That defendants interfered for an improper purpose 
or used improper means; and 

5. Resultant damages. 

Sintra. Inc. v. City of Seattle. 119 Wash.2d l, 28. 
119 Wash.2d 1. 829 P.2d 765(992) (citing Pleas v. 
City ofSeatlie. 112 Wash.2d 794, 800, 804, 774 P.2d 
1158 (1989». PNSPA's complaints allege Byron Nel
son and the city of Sequim knew it expected to host a 
gun show, intentionally and improperly interfered 
with its ability to host a gun show, and caused its gun 
show to fuil. These allegations are quite sufficient to 
plead a claim of tortious 'interference with a business 
expectancy. 

,39 The majority incorrectly asserts a party pleading 
a claim of tortious interference with a business ex
pectancy must name the specific parties with whom !t . 
expected to do business. It cites no authority for thiS 
proposition. And none exists. 

, 40 The cause of action for tortious interference with 
a business expectancy vindicates" 'society's interest' 
.. in " 'reasonable expectations of economic advan
tage' .. and " 'affording to the individual a fair oppor
tunity to conduct his legitimate business affairs with
out interruption from others except in so far as such 
interferences are sanctioned by the 'rules *360 of the 
game' which society has adopted.' .. **285Scymanski 
v. Dufault. 80 Wash.2d 77,84,491 P.2d 1050 (1971) 
(quoting 1 Fowler V. Harper & Fleming James, Jr., 
The Law of Torts § 6.11, at 510 (1956». "A valid 
business expectancy includes any prospective con
tractual or business relationship that would be of pe
cuniary value," including a party's prospective cus
tomers. Newton Ins. Agency & Brokerage. Inc. v. 
Caledonian Ins. Group. Inc.. 114 Wash.App. 151, 
158,52 P.3d 30 (2002) (citing Restatement (Second) 
of Torts § 766B cmt. c (1979». "All that is needed is 
a relationship between parties contemplating a con
tract, with at least a reasona,ble expectancy of frui-
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tion. And this relationship must be known, or rea
sonably apparent, to the interferor." Scymanski .. 80 
Wash.2d at 84-85, 491 P.2d 1050. PNSPA's com
plaints allege prospective contractual relations with 
"gun collectors, dealers and buyers from all over the 
northwest." PNSPA's Complaint for Damages for 
Tort of Interference with Business Relationship; and 
Violation of RCW 9.41.300, at 2. And PNSPA al
leges Nelson was aware of those prospective contrac
tual relations. Id. at 3. Accordingly, PNSPA suffi
ciently pleaded the existence of a business expec
tancy. 

II. PNSPA Pleaded Facts Sufficient to State a 
Claim for Tortious Interference with a Business 
Expectancy 

,41 The record contains ample evidence supporting 
every element of tortious. interference with a business 
expectancy. PNSPA's affidavits state Nelson was 
aware it expected to host a gun show attended by 
members of the public. And they state Nelson inten
tionally and improperly interfered with those expec
tations, causing the gun show to fail. Because these 
affidavits "set forth specific facts showing that there 
is a genuine issue for trial," CR 56(e). summary 
judgment is inappropriate. 

III. Municipalities Lack Authority to Regulate 
Gun Shows 

1 42 Curiously, the majority concludes RCW 
9.41.300, which explicitly and specifically prohibits 
municipalities *361 from regulating gun shows on 
municipal property, permits municipalities to regulate 
gun shows on municipal property. The statute is nei
ther ambiguous nor unclear. Under RCW 
9.41.300(2)(b)(ii), municipalities may not regulate 
the possession of firearms at a "showing, demonstra
tion, or lecture involving the exhibition of firearms." 
The majority concludes a gun show is not an "exhibi
tion of firearms." Majority at 282. I find this incredi
ble. The legislature obviously intended this statute to 
exempt gun shows from municipal regulation. Only 
the majority's linguistic somersaults make it mean the 
opposite of what it says. 

, 43 Perhaps the majority simply rejects such "primi
tive faith in the inherent potency and inherent mean
ingofwords." Pac. Gas & Elec. Co. v. G.w. Thomas 
Drayage & Rigging Co.. 69 CaI.2d 33, 37. 69 
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Cal.Rptr. 561. 563-64. 442 P.2d 641. 643-44 (1968) 
(footnote omitted). But its humpty-dumptyism starkly 
illustrates the counter-majoritarian difficulty: "which 
is to be master," the legislature or the court? Lewis 
Carroll, Through the Looking-glass and What Alice 
Found There 124 (1871) (William Morrow & 
Co. I 993). When a statute is unambiguous, and un
ambiguously within the power of the legislature to 
enact, the answer is clear. The court cannot substitute 
its preferences for those of the legislature. 

,. 44 I dissent. 
J.M. JOHNSON, J. (concurrence in dissent). 
,. 45 I concur with the dissent; however, I write sepa
rately in order to briefly clarify Washington law re
garding fu-earms and their sale, which was misstated 
or improperly applied by the police chief here.fH! 
This is particularly unportant as the Washington con
stitutional right "of the individual citizen to *362-
bear arms" could have also been implicated in this 
case.Em Wash. Const. art. I. § 24. **286 Whether this 
right includes a corollary constitutional right to sell 
or trade firearms need not be decided since Washing
ton statutory law, correctly understood, allows the 
sales. I concur with the dissent. 

FNI. Federal law is not addressed, although 
the city's police chief also claimed to have 
reviewed such law. See infra note 3. 

FN2. Washington Constitution article I. sec
tion 24 protects this "right of the individual 
citizen to bear arms" in terms more absolute 
than the United States Constitution. See 
State v. Rype. 101 Wash.2d 664, 706. 683 
P.2d571 (1984) .. 

,. 46 Police Chief Nelson made a significant legal 
error in his April II, 2002 memo, which he person
ally distributed. Suppl. Clerk's Papers (SCP) at 17. 
The memo restricted gun sales at the show in a man
ner not allowed by Washington law. It is difficult to 
find that a law enforcement officer, who surely had 
access to the RCWs, could incorrectly state the law in 
good faith.M 

FN3. The chief claimed he issued the April 
II memo after ''reviewing application for a 
gun show ... as well as Federal Statutes." 
SCP at 17. 
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'I 47 The memo stated that "Sales by persons who are 
not licensed dealers shall not be allowed." SCP at 18. 
Interestingly, the memo then contradicted itself and 
stated that "Dealers ONLY may purchase/acquire 
firearms from an unlicensed individual." ld How
ever, Washington law does not restrict the sale or 
purchase of guns to licensed dealers. 

'1148 RCW 9.41.012(10) defmes a "dealer" as 

a person engaged in the business of selling firearms 
at wholesale or retail who has, or is required to 
have, a federal firearms license under 18 U.S.C. 
Sec. 923(a). A person who does not have, and is 
not required to have, a federal frrearms license un
der 18 U.S.C. Sec. 923(a), is not a dealer if that 
person makes only occasional sales, exchanges, or 
purchases of firearms for the enhancement of a 
personal collection or for a hobby, or sells all or 
part of his or her personal collection of firearms. 

The statute itself expressly acknowledges that per
sons who are not dealers may make "occasional sales, 
exchanges, Or purchases" of firearms under state law. 
The city of Sequim or its police chief may not be 
more restrictive than Washington law regarding the 
sale of firearms. See RCW 9.41.290. *363 It was 
error for Police Chief Nelson to impose a more re
strictive measure on the sale of firearms than Wash
ington law requires. Under Washington law, persons 
who are not dealers may "occasionally" sell guns at 
gun shows without a license. 

, 49 I concur with the dissent. 

CHAMBERS, J., concurs. 
Wash.,2006. 
Pacific Northwest Shooting Park Ass'n v. City of 
Sequim 
158 Wash.2d 342,144 P.3d276 

END OF DOCUMENT 
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Supreme Court of Washington, 
En Banc. 

R.D. MERRILL COMPANY, Defendant, 
v. 

STATE of Washington, POLLUTION CONTROL 
HEARINGS BOARD, Respondent. 

Okanogan Wilderness League ("OWL") and Aaron 
Burkhart, Appellants, 

v. 
State of Washington, Pollution Control Hearings 

Board, et at, Respondents. 
No. 64607-4. 

Argued Oct. 14, 1997. 
Decided Jan. 7, 1999. 

On judicial review, the Superior Court, Okanogan 
County, Jack Burchard, J., affirmed in part and re
versed in part the decisions of Pollution Control 
Hearings Board concerning developer's applications 
for changes in water rights. Environmental group 
appealed. The Supreme Court, Madsen, J., held that: 
(l) seasonal water right may be changed to allow 
year-round use; (2) transfer of two unperfected 
groundwater permits was permissible; (3) in water 
rights context, public trust doctrine does not serve as 
an independent source of authority for Department of 
Ecology to use apart from water code; (4) irrigation 
right was never perfected and thus could not be 
changed or transferred; (5) exception to relinquish
ment of water right after five years of nonuse, appli
cable when nonuse is the "result of' legal proceed
ings, applies only when legal proceedings have pre
vented use; and (6) Board's grant of summary judg
ment on abandonment and relinquishment issues was 
improper. 

Decision of Pollution Control Hearings Board af
firmed in part, reversed and remanded in part. 

West Headnotes 

ill Waters and Water Courses 405 ~151 

405 Waters and Water Courses 
405VI Appropriation and Prescription 

Page 1 

405kl51 k. Abandonment or Forfeiture of 
Rights. Most Cited Cases 
Even if water right was historically perfected, it may 
have been lost in whole or in part as a result of aban
donment or relinquishment; if so, the asserted right, 
whether in whole or in part, may not be changed or 
transferred under applicable statute. West's RCW A 
90.03.380. 

1M Waters and Water Courses 405 ~145 

405 Waters and Water Courses 
405VI Appropriation and Prescription 

405kl45 k. Change in Place, Manner, or Pur
pose of Appropriation or Use. Most Cited Cases 
For purposes of application to change or transfer a 
water right, amount of water actually beneficially 
used is not determined solely by amount actually 
applied to beneficial use immediately prior to change 
or transfer requests. West's RCWA 90.03.380. 

.1M Waters and Water Courses 405 ~145 

405 Waters and Water Courses 
405VI Appropriation and Prescription 

405k145 k. Change in Place, Manner, or Pur
pose of Appropriation or Use .. Most Cited Cases 
In order to decide whether to approve a transfer or 
change of water rights, Department of Ecology must 
tentatively determine the existence and extent of the 
beneficial use of a water right; it must address quanti
fication of the right and whether the right has been 
relinquished or abandoned. West's RCWA 90.03.380. 

ill Waters and Water Courses 405 ~145 

405 Waters and Water Courses 
405VI Appropriation and Prescription 

405kl45 k. Change in Place, Manner, or Pur
pose of Appropriation or Use. Most Cited Cases 
Water right which supplied water to a cabin continu
ously occupied except in winter could be changed to 
a year-round water right, with limitations on annual 
amounts so as to protect other water rights holders. 
West's RCWA 90.03.380. 

ill Waters and Water Courses 405 ~127 
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405 Waters and Water Courses 
405VI Appropriation and Prescription 

405kl27 k. Appropriation and Prescription in 
General. Most Cited Cases 
Washington Supreme Court gives weight to well
established principles of western water law. 

l§l Waters and Water Courses 405 €=:>143 

405 Waters and Water Courses 
405VI Appropriation and Prescription 

405kl41 Nature and Extent of Rights Ac-
quired 

405kl43 k. Quantity of Water. Most Cited 

Waters and Water Courses 405 €=:>144 

405 Waters and Water Courses 
405Vl Appropriation and Prescription 

405k 141 Nature and Extent of Rights Ac-
quired 

405kl44 k. Use of Water. Most Cited 
Cases 
Appropriated water right is limited by the time and 
volume of the original beneficial use. 

ill Waters and Water Courses 405 €=:>145 

405 Waters and Water Courses 
405Vl Appropriation and Prescription 

405k 145 k. Change in Place, Manner, or Pur· 
pose of Appropriation or Use. Most Cited Cases 
Statute governing applications for changes in water 
rights implicitly permits a change from seasonal use 
to year-roood use; however, if such a change would 
cause injury to other water right holders, approval 
should be denied or conditioned so as to protect other 
water rights holders. West's RCWA 90.03.380. 

00 Waters and Water Courses 405 €=:>145 

405 Waters and Water Courses 
405VI Appropriation and Prescription 

405kl45 k. Change in Place, Manner, or Pur
pose of Appropriation or Use. Most Cited Cases 
Transfer of two unperfected groundwater permits to 
developer seeking to consolidate water rights for irri
gation, domestic, and stockwatering purposes was 
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permissible under governing statute, although water 
had never been applied to beneficial use under per
mits. West's RCWA 90.44.100. 

I2.l Waters and Water Courses 405 ~139 

405 Waters and Water Courses 
405VI Appropriation and Prescription 

405k139 k. Time of Vesting of Rights Under 
Appropriation. Most Cited Cases 
Perfection of an appropriative water right is a term of 
art, requiring that appropriation is complete only 
when the water is actually applied to a beneficial use. 
West's RCWA 90.44.080. 

I.!.lli. Waters and Water Courses 405 €;;;;;;>142 

405 Waters and Water Courses 
405VI Appropriation and Prescription 

405kl41 Nature and Extent of Rights Ac-
quired 

405kl42 k. In General. Most Cited Cases 
A holder's right under a permit to appropriate water is 
an "inchoate right," which is an incomplete appropri
ative right in good standing which remains in good 
standing so long as the requirements of law are being 
fulfilled. 

1!ll Waters and Water Courses 405 €;;;;;;>145 

405 Waters and Water Courses 
405Vl Appropriation and Prescription 

405kl45 k. Change in Place, Manner, or Pur
pose of Appropriation or Use. Most Cited Cases 
Beneficial use is not a prerequisite to an amendment 
of water use permit where unperfected rights under a 
groundwater permit are concerned. West's RCW A 
90.44.100. 

l!ll Waters and Water Courses 405 €;;;;;;>145 

405 Waters and Water Courses 
405VI Appropriation and Prescription 

405kl45 k. Change in Place, Manner, or Pur
pose of Appropriation or Use. Most Cited Cases 
Statute permitting amendments to unperfected 
groundwater rights cannot be used to speculate in 
water rights; other statutes require diligence in COn
structing water systems and application of water to 
beneficial use within a reasonable time.· West's 

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 



969 P.2d458 
137 Wash.2d 118,969 P.2d 458 
(Cite as: 137 Wash.2d 118,969 P.2d 458) 

RCWA 90.03.250-90.03.340,90.44.060, 90.44.100. 

lYl Waters and Water Courses 405 ~145 

405 Waters and Water Courses 
405VI Appropriation and Prescription 

405k145 k. Change in Place, Manner, or Pur
pose of Appropriation or Use. Most Cited Cases 
Statute which pennits amendments to unperfected 
groundwater rights authorizes a change in well loca
tion without affecting permit holder's priority date. 
West's RCWA 90.44.100. 

lM.l Waters and Water Courses 405 ~145 

405 Waters and Water Courses 
405VI Appropriation and Prescription 

405kl45 k. Change in Place, Manner, or Pur
pose of Appropriation or Use. Most Cited Cases 
When holder of groundwater pennit seeks amend
ment to pennit, detennination of the availability of 
water for appropriation should be based upon the 
time the holder applied for original pennit, rather 
than the time at which holder seeks amendment. 
West's RCW A 90.44.100. 

@ Waters and Water Courses 405 ~145 

405 Waters and Water Courses 
405VI Appropriation and Prescription 

405k145 k. Change in Place, Manner, or Pur
pose of Appropriation or Use. Most Cited Cases 
Changes in unperfected groundwater rights are not 
limited to cases where some type of hydrologic or 
engineering difficulty is encountered. West's RCWA 
90.44.100. 

lW Waters and Water Courses 405 ~145 

405 Waters and Water Courses 
405VI Appropriation and Prescription 

405kl45 k. Change in Place, Manner, or Pur
pose of Appropriation or Use. Most Cited Cases 
In context of applications for change or transfer of 
water rights, public trust doctrine does not serve as an 

. independent source of authority for Department of 
Ecology to use in its decision-making apart from the 
provisions in the water codes.· West's RCW A 
90.03.005, 90.03.380, 90.44.100 
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ll1l Waters and Water Courses 405 ~145 

405 Waters and WaterCourses 
405VI Appropriation apd Prescription 

405k145 k. Change in Place, Manner, or Pur
pose of Appropriation or Use. Most Cited Cases 
Irrigation right based upon a 1915 notice of water 
right which described a point of diversion on creek 
was never perfected and therefore could not be 
changed or transferred, where evidence indicated that 
irrigation was accomplished by diverting water .from 
another property owner's ditch and that holder of irri
gation right constructed no separate diversion works 
under 1915 notice. West's RCWA 90.03.380. 

11M Statutes 361 ~28 

361 Statutes 
361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
361 k228 k. Provisos, Exceptions, and Sav

ing Clauses. Most Cited Cases 
Generally, exceptions to statutory prov~ions are nar
rowly construed in order to give effect to legislative 
intent underlying the general provisions. 

J!2l Waters and Water Courses 405 €==>152(6) 

405 Waters and Water Courses 
405VI Appropriation and Prescription 

405k152 Actions to Determine, Establish, and 
Protect Rights 

405kI52(6) k. Presumptions and Burden of 
Proof. Most Cited Cases 
While the party asserting abandonment of a water 
right or statutory relinquishment of the right has the 
burden of proving abandonment or nonuse, the party 
claiming sufficient cause for nonuse has the burden 
of showing how its nonuse falls under one of the nar
row statutory exceptions. West's RCWA 90.14.140, 
90.14.160-90.14.180. 

(20) Waters and Water Courses 405 €=>151 

405 Waters and Water Courses 
405VI Appropriation and Prescription 

405kl51 k. Abandonment or Forfeiture of 
Rights. Most Cited Cases 
Exception to relinquishment of water right after five 
consecutive years of nonuse, applicable when such 

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 



969 P.2d 458 
137 Wash.2d 118, 969 P.2d 458 
(Cite as: 137 Wash.2d 118,969 P.2d 458) 

nonuse is "result of' legal proceedings, exists only 
when legal proceedings have prevented use. West's 
RCWA 90.14.140(1). 

Illl Waters and Water Courses 405 ~151 

405 Waters and Water Courses 
405VI Appropriation and Prescription 

. 405kl51 k. Abandonment or Forfeiture of 
Rights. Most Cited Cases 
For purposes of exception to relinquishment of water 
right after five years of nonuse, arising when rights 
are claimed for a determined future development, 
such development must be fixed conclusively or au
thoritatively prior to the end of the five-year period of 
nonuse. West's RCWA 90.14.140(2)(c). 

[22}. Waters and Water Courses 405 ~133 

405 Waters and Water Courses 
405VI Appropriation and Prescription 

405k133 k. Proceedings to Effect and Charac
ter and Elements of Appropriation in General. Most 
Cited Cases 
Genuine issue of material fact existed as to whether 
plans to develop property for use. as ski resort were 
conclusively fixed prior to expiration of five-year 
period in which water right was not used; therefore, 
administrative board erred in determining summarily 
that developer fell within exception to rule that water 
right is relinquished after five consecutive years of 
nonuse. West's RCWA 90.14.140. 

(231 Administrative Law and Procedure 15A 
~796 

15A Administrative Law and Procedure 
15A V Judicial Review of Administrative Deci

sions 
15A V{E) Particular Questions, Review of 

15Ak796 k. Law Questions in General. 
Most Cited Cases 
Under "error of law standard," a court may substitute 
its interpretation of the law for that of the agency. 
West's RCWA 34.05.57Q(3)(d). 

[241 Waters and Water Courses 405 ~151 

405 Waters and Water Courses 
405VI Appropriation and Prescription 
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405kl51 k. Abandonment or Forfeiture of 
Rights. Most Cited Cases 
Under exception to relinquishment of water right 
after five years of nonuse, applicable when develop
ment plans are fixed prior to expiration of that period, 
some affirmative steps toward realization of the fixed 
plans must occur within 15-year period beginning 
with the later of July I, 1967, or the latest beneficial 
use of water. West's RCWA 90.14.140. 

(251 Waters and Water Courses 405 ~151 

405 Waters and Water Courses 
405VI Appropriation and Prescription 

405kl51 k. Abandonment or Forfeiture of 
Rights. Most Cited Cases 
For purposes of satisfying exception to relinquish
ment of water right after five years of nonuse, objec
tive evidence of affirmative steps to realize a fixed 
development plan includes applying for necessary 
permits, notifying Department of Ecology of plans to 
use the water right in connection with future devel
opment, actual physical development consistent with 
plans, and acquiring additional lands, rights, or mate
rials needed to implement plans. West's RCW A 
90.14.140. 

[261 Waters and Water Courses 405 €=>133 

405 Waters and Water Courses 
405VI Appropriation and Prescription 

405k133 k. Proceedings to Effect and Charac
ter and Elements of Appropriation in General. Most 
Cited Cases 
Granting of developer's motion for partial summary 
judgment in administrative proceeding concerning 
developer'S claimed irrigation right, on basis that en
vironmental group had failed to present evidence that 
right had been abandoned due to five-year period of 
nonuse, was erroneous where developer did not raise 
issue of nonuse in its motion. West's RCWA 
90.14.140; CR 56(c). 

[271 Judgment 228 ~183 

228 Judgment 
228V On Motion or Summary Proceeding 

228k 182 Motion or Other Application 
228k 183 k. In General. Most Cited Cases 

It is incumbent upon party moving for summary 
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judgment to determine what issues are susceptible to' 
resolution by summary judgment and to clearly state 
in its opening papers those issues upon which sum
mary judgment is sought. CR 56(c). 

(28) Judgment 228 ~183 

228 Judgment 
228Y On Motion or Summary Proceeding 

228kl82 Motion or Other Application 
228kl83 k. In General. Most Cited Cases 

Rule governing summary judgment does not allow 
moving party to raise additional issues other than in 
the motion and memorandum in support of motion. 
CR56(c). 

129) Judgment 228 ~184 

228 Judgment 
228V On Motion or Summary Proceeding 

228kl82 Motion or Other Application 
228kl84 k. Notice. Most Cited Cases 

It is unfair to grant the extraordinary relief of sum
mary judgment without allowing the nonmoving 
party the benefit of a clear opportunity to know on 
what grounds summary judgment is sought. CR 
~. 
**461 *122 Sierra Club Legal Defense, Todd True, 
Yukishisa Ishizuka, John B. Arum, Cutler & 
Nylander, Ps, Robert G. Nylander, Hillis, Clark, Mar
tin & Peterson, Lynne M. Cohee, Stoel, Rives, Sarah 
Mack, Seattle, Law Offices of Charles Kimbrough, 
Charles A. Kimbrough, Bellevue, Foreman & Arch, 
Michael A. Arch, Wenatchee, for Appellants. 

Christine GregOire, Attorney General, Jean M. Wil
kinson, Deborah L. Mull, Asst. Atty Gen., Olympia, 
for Respondents. 

*123 MADSEN, J. 

This case presents several issues arising out of R.D. 
Merrill's applications for changes in water rights as 
part of R.D. Merrill's efforts to provide water for the 
Wilson Ranch, a cross-country ski resort. R.D. 
Merrill sought changes in points of diversion, place 
of use, and purpose of use. Of the five applications 
now at issue, we afftrm the Pollution Control Board's 
decision upholding the'Department of Ecology's ap
proval of three of the changes sought, 00 afftrm the 
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Board's determination that one of the rights was 
never perfected and therefore cannot be changed,FN1 
and reverse and remand for further ~eedings with 
respect to the remaining application. 3 

FNI. We affirm the approvals of ~hange ap
plications for the Vane Certificate 3362 and 
Domestic Groundwater Permits G4 24313P 
and G4 24314P. 

FN2. We affirm denial of the change appli
cation for the Wilson Irrigation Claim No. 
131559. 

FN3. We reverse and remand with respect to 
the change application for the Willis Irriga
tion Claim No. 115861. 

We adhere to our recent decision in **4620kanogan 
Wilderness League, Inc. v. Town of Twisp, 133 
Wash.2d 769, 947 P.2d 732 (997) concerning bene
ficial use of a water right before a change application 
may be approved under RCW 90.03.380. We also 
adhere to our analysis in Rettkowski v. Department of 
Ecology. 122 Wash.2d 219, 858 P.2d 232 (1993) of 
the public trust doctrine and its relationship to the 
state's water codes. We conclude that under certain 
circumstances a change from seasonal to year-round 
use is permitted under RCW 90.03.380. We hold that 
approval of two unperfected groundwater rights was 
permissible under RCW 90.44.100, which, unlike 
RCW 90.03.380, does not require beneficial use of 
the appropriative right obtained *124 under a permit 
before a change in well location may be approved. 
We conclude that an asserted water right for irriga
tion under a 1915 notice of intent to appropriate was 
never perfected and therefore is not subject to 
change. Finally, we hold that material issues of fact 
remain as to abandonment or relinquishment of all or 
a part of the other irrigation right at issue, and re
mand for further proceedings. 

Facts 

R.D. Merrill wants to build a resort consisting of a 
main lodge with dining facilities, 7 dwelling units, 10 
lots for cabins, 10 single family lots, and a man-made 
lake and wetland. The land on which the develop
ment is to occur has been the subject of attempts, 
dating back to the 1970's, by several of R.D. Merrill's 
predecessors in interest to develop recreational facili-
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ties. One earlier proposed development involved a 
lengthy delay due to litigation involving an environ
mental review conducted by the United States Forest 
Service in conjunction with a special permit to de
velop ski facilities. R.D. Merrill obtained title and 
development rights in 1992. 

In order to build its cross-country ski resort, R.D. 
Merrill sought to consolidate water rights for irriga
tion, domestic and stockwatering purposes. The water 
rights involved in the change applications at issue at 
this stage of the proceedings are as follows. The 
Willis irrigation right involves a claim for diverted 
surface water with a 1910 priority date for stockwa
tering and irrigation. A 1974 claims registration form 
indicates 23 acres were irrigated under this right. The 
Department approved the change application in this 
amount. However, the Board found that between 
1920 and 1930 no more than 14 to 20 acres were irri
gated, and accordingly held that the change applica
tion could be approved only to the extent of this his
torical use, i.e., an amount to irrigate up to 20 acres. 
The Board did not address the extent to which the 
right was used after that period of time. The Superior 
Court affirmed. 

The Wilson well right is represented by a c~rtificate 
of *125 water right issued in 1949, the Vane Certifi
cate, for domestic use and stockwatering. Water was . 
supplied under this right to a cabin continuously oc
cupied, except during the winter, from about 1953 to 
the. present. The Department approved a change ap
plication in the amount of one acre foot per year. The 
Board reduced this quantity to .67 acre feet per year 
to reflect the fact the right had not been used in the 
winter, and the Superior Court affirmed. 

Two of the change applications concern unperfected 
groundwater permits issued in 1979 for domestic, 
stockwater and irrigation uses. No beneficial use of 
water for domestic and stockwatering uses has oc
curred. The Department approved transfer of these 
unperfected rights, the Board afflIltled, and the Supe
rior Court affirmed. 

The final right at issue is the Wilson irrigation right. 
This asserted right is based upon a 1915 notice of 
water right describing a diversion of water from the 
Early Winters Creek. There is no evidence that diver
sionary works were ever constructed in accord with 
the notice, and there is conflicting evidence as to 
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whether any water was ever beneficially used under 
this claimed right. The Department approved the 
change application. The Board reversed, holding the 
right had never been perfected and therefore was not 
subject to change under RCW 90.03.380. The Supe
rior Court reversed. 

Discussion 

~ 

Change applications under RCW 90.03.380 

Okanogan Wilderness League (OWL) makes the 
same argument in this case that it. presented in 
**4630kanogan Wilderness League, Inc. v. Twisp. 
133 Wash.2d 769, 947 P.2d 732, as to what is re
quired before transfer of a water right may be permit
ted. Under RCW 90.03.380, the right to use water 
which has been applied to beneficial use in this state 
is appurtenant to the land where it is used; however, 
the right can, without loss of priority, be transferred 
to another (or others) and become appurtenant to 
other land or place of use, or a change in point of 
diversion or the purpose of use *126 can occur, pro
vided in each case that there is no detriment or injury 
to existing rights. RCW 90.03.380.FN4 OWL main
tains that the Pollution Control Hearings Board 
(Board) erred in approving changes in defendant R.D. 
Merrill's water rights because the Board considered 
only whether water rights had been historically per
fected without regard to the ·extent to which the water 
rights had been actually beneficially used at the time 
of the applications for change. 

FN4. A 1997 amendment to the statute has 
added that changes in place of use, point of 
diverSion, and/or purpose of use to make 
possible irrigation of additional acreage or 
addition of new uses may be allowed if the 
change results in no increase in the annual 
consumptive quantity of water used. Laws 
of 1997, ch. 442, § 801. 

ill Historic perfected use is not the measure of a wa
ter right subject to change under the statute. 
Okanogan Wilderness League. Inc., 133 Wash.2d at 
777-81, 947 P.2d 732. Moreover, a change applica
tion under RCW 90.03.380 is precluded where a per
fected right has been abandoned or otherwise extin
guished.ld at 781, 947 P.2d 732. Thus, even if a use 
was historically perfected, it may have been lost in 
whole or in part as a result of abandonment or rei in-
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quishment. If so, the asserted right (whether in whole 
or in part) may not be changed or transferred under 
RCW 90.03.380. Accordingly, issues of abandon
ment and relinquishment are relevant to the question 
of beneficial use under RCW 90.03.380. 

ill The amount of water actually beneficially used is 
also not determined solely with regard to the amount 
actually applied to beneficial use immediately prior to 
transfer (or change) requests, and immediate prior 
use is not the measure of the right which may be 
transferred or changed. Quantifying a water right for 
purposes of RCW 90.03.380 based upon beneficial 
use immediately prior to the time of a transfer or 
change application could result in an incorrect meas
ure. For example, the amount of water applied to irri
gation uses may be considerably higher or lower in a 
given season or year depending upon, among other 
things, rainfall, temperature, and recent years' history 
of drought or rainfall affecting surface and ground
water resources. "Neither the statute nor any author
ity cited by OWL supports the conclusion that the 
sole inquiry is whether water *127 has been benefi
cially used continuously up to the time the change in 
diversion point is sought." Okanogan Wilderness 
League. Inc .. 133 Wash.2d at 780-81, 947 P.2d 732.· 

ill Okanogan Wilderness League, Inc. also resolves 
an additional claim made by plaintiff Burkhart that 
the Department improperly conducted a de facto ad
judication of the rights to use waters of Early Winters 
Creek and the Methow River. In order to decide 
whether to approve a change under RCW 90.03.380, 
the Department must tentatively determine the exis
tence and extent of the beneficial use of a water right. 
Okanogan Wilderness League. Inc .. 133 Wash.2d at 
778-79,947 P.2d 732. Quantification ofthe right and 
whether the right has been relinquished or abandoned 
in whole or in part are matters the Department must 
address in deciding whether to approve a transfer or 
change application. I d 

Seasonal use under RCW 90.03.380 

ffi The Vane water right supplied water to a cabin 
continuously used except in the winter. OWL main
tains that under RCW 90.03.380 a transferred right 
must be limited to the season in which the right has 
been beneficially used. 

ill Long-settled western water law establishes that a 
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water right is measured not only by quantity, but by 
time of use. This court gives weight to well
established principles of western water law. 
Okanogan Wilderness League. Inc., 133 Wash.2d at 
783, 947 P.2d 732; **464Department of Ecology v. 
Grimes. 121 Wash.2d 459, 475, 852 P.2d 1044 
(1993); Department of Ecology v. United States Bu
reau of Reclamation, 118 Wash.2d 761, 767-69, 827 
P.2d 275 (I 992). 

ffi1 "An appropriated water right is limited by the 
time and volume of the original beneficial use. 
'[U]niversally recognized as a part of the law of wa
ters in the western states [is the rule] that a water 
right may be measured by time as well as by vol
ume.' " Neubert v. Yakima-Tieton Irrigation Dist .. 
117 Wash.2d 232,238,814 P.2d 199 099l) (empha
sis added) (quoting *128United States v. Ahtanum 
Irrigation Dist .. 330 F.2d 897, 908 (9th Cir.1964». 
Cases cited in Ahtanum. 330 F.2d at 915 n. 15, in
clude: Clough v. Wing, 2 Ariz. 371,378. 17 P.453 
(1888); Santa Paula Waterworks v. Peralta. 113 Cal. 
38.44,45 P. 168 (1896); Cache La Poudre Reservoir 
Co. v. Water Supply & Storage Co .. 25 Colo. 161. 53 
P. 331 (898); Uhrig v. Coffin. 72 Idaho 271, 275, 
240 P.2d 480(952); Galiger v. McNulty. 80 Mont. 
339, 354, 260 P. 401 (1927); see also City of West
minster v. Church. 167 Colo. l, 445 P.2d 52 (968); 
Rencken v. Young. 300 Or. 352, 711 P.2d 954 (1985). 

Seasonal use is relevant to a change application. As 
one commentator states: "[T]iming changes which 
alter the length of the period or the season of the year 
during which water is diverted and used" can cause 
impermissible third party effects. George A. Gould, 
Transfer of Water Rights, 29 Nat. Res. J. 457, 463 
(l989). This is because water which has not been 
diverted and used during certain periods of time has 
been available during such periods for appropriation 
and use by others. 

ill While RCW 90.03.380 does not expressly men
tion a change in water rights from seasonal use to 
year-round use, such a proposed change is implicitly 
covered by the statute. Aside from the requirement 
that water rights must have been put to actual benefi
cial use before transfer or change, RCW 90.03.380 
allows other changes in water rights so long as there 
is no detriment or injury to other water rights. The 
statute expressly allows, for example, a change in 
purpose of use. Purpose of use is often tied to time of 
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use. For example, if the purpose of use is irrigation, 
the right will almost always be used seasonally. Do
mestic water use often is year-round use. Thus, a 
change in purpose of use may require that time of use 
be changed as well in order to put the water right to 
the proposed new use. 

However, as with other changes under RCW 
90.03.380, a change in time of use may not be made 
which is detrimental to other appropriators' rights. If 
a change from seasonal to year-round use would 
cause injury, approval of a change in *129 time of 
use should be denied or conditioned to protect other 
water rights holders by, for example, limiting the use 
for new purposes to the same season as the historical 
use. 

We conclude that the change in the Vane transfer was 
properly approved. 

RCW 90.44.100 

00 The Board approved a change in two unperfected 
groundwater permits although water was never ap
plied to beneficial use under the permits. Reliance on 
RCW 90.03.380 to approve a change in these rights 
would be improper because water must have been 
applied to beneficial use before a transfer or change 
of a water right may be approved· under RCW 
90.03.380. 

However, defendants argue that this transfer was 
proper under RCW 90.44.100. RCW 90.44.100 is 
found in the groundwater code, and pertains to 
amendments of permits and groundwater right cer
tificates. In contrast to RCW 90.03.380, which re
quires beneficial use of water before a change may be 
approved, RCW 90.44.100 clearly allows for 
amendment of a groundwater permit where water has 
not actually been applied to beneficial use. RCW 
90.44.100 addresses amendments to both certificates 
of groundwater rightS and to permits. The statute 
provides that an amendment to a certificate of 
groundwater right or a permit may be applied for, 
and, if approved, allow the holder to construct wells 
or other means of withdrawal at another location or to 
change the manner or place of use of the water with
out loss of priority of right. 

**465 I2l A certificate of groundwater right is issued 
when a water right is perfected. See RCW 90.44.080. 
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Perfection of an appropriative right is a term of art, 
requiring that appropriation is complete only when 
the water is actuaIIy applied to a beneficial use. See, 
e.g., Ellis v. Pomeroy Improvement Co., 1 Wash. 572, 
21 P. 27 (l889)~ Arval A. Morris, Washington Water 
Rights-A Sketch, 31 Wash. L.Rev. 243, 252, 258 
(1956); 2 Waters and Water Rights § 14.03(d) 
(Robert E. Becker ed., 1991). 

liQl *130 However, a permit to appropriate ground
water is not the same thing as a final groundwater 
certificate. A water right under a permit to appropri
ate water is not a perfeeted water right. A permit to 
withdraw public groundwaters authorizes the holder 
to appropriate public waters. RCW 90.44.050. Appli
cations for permits and' permits issued pursuant to 
such applications are governed by provisions in the 
surface water code. RCW 90.44.060. A holder's right 
under a permit to appropriate water is an inchoate 
right, which is " 'an incomplete appropriative right in 
good standing' " which" 'remains in good standing 
so long as the requirements of law are being ful
filled.' " Department of&ology v. Theodoratus, 135 
Wash.2d 582, 596, 957 P.2d 1241 (1998) (quoting 1 
Wells A. Hutchins, Water Rights Laws in the Nine
teen Western States 226 (1971». Appropriations of 
groundwater must comply with surface water code 
provisions expressly incorporated into the groundwa
ter code. RCW 90.44.060. Inchoate rights are ex
pressly recognized in the surface water code, which 
provides that nothing in the chapter "shall operate to 
effect an impairment of any inchoate right to divert 
and use water while the application of the water in 
question to a beneficial use is being prosecuted with 
reasonable diligence." RCW 90.03.460. 

lill By expressly allowing amendment of a permit, 
RCW 90.44.100 plainly contemplates that an unper
feeted water right may be involved. It follows that 
water may not actually have been beneficially used. 
Thus, unlike RCW 90.03.380, which requires benefi
cial use of water before a change may be approved, 
RCW 90.44.1 00 expressly allows for amendment 
\fhere water has not actually been applied to benefi
cial use. Beneficial use is not a prerequisite to an 
amendment under RCW 90.44.100 where unper
feeted rights under a groundwater permit are con-
cerned. . 

I12l As the Department correctly points out, how
ever, RCW 90.44.100 does not authorize amend-
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ments for changes in purpose of use. Further, other 
statutes govern appropriation, RCW 90.03.250 to 
.340 (incorporated into groundwater code under 
RCW 90.44.060), and require diligence in *131 con
structing water systems and application of water to 
beneficial use within a reasonable time. Given these 
statutory limitations, RCW 90.44.100 cannot be used 
to speculate in water rights even though amendment 
is allowed where unperfected rights are involved. 

illl RCW 90.44.1 00 facilitates appropriation of 
groundwater under a permit. A holder of an appropri
ative right to withdraw groundwater may sink a well 
in the location stated in the permit application, but 
discover it provides no water. Another location on the 
property. is found which.is likely to provide ample 
water to satisfY the appropriative right. RCW 
90.44.100 authorizes a change in well location in 
these circumstances without affecting the permit 
holder's priority date. 

Changes in welliocation(s), or the manner or place of 
use of the water, i.e., changes permitted under RCW 
90.44.100, do not alter the original project or the 
quantity of water needed. As the Department points 
out, RCW 90.44.100 allows flexibility in the physical 
location and means of withdraw~1 so that permit 
holders can beneficially use the gr6undwater they are 
entitled to appropriate under their permits. However, 
the flexibility is not unlimited. The statute places a 
number of conditions on additional or replacement 
wells including, among other things, that the same 
body of public groundwater must be tapped, that the 
original right may not be enlarged, and that the 
change permitted by amendment must not impair the 
existing rights &f other water users. RCW 
90.44.100.FN5 

FN5. Before amendment in 1997, RCW 
90.44.100 provided that an application for 
amendment had to be made in the case of 
additional or replacement wells at the same 
location or a new location. As amended, the 
statute provides that if the location is not 
changed, an application for an amendment is 
not required, provided that certain condi
tions are satisfied. Laws of 1997, ch. 316, § 
2. 

**466 In addition, under the version of the statute in 
effect when R.D. Merrill's application was made, as 
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well as under the current statute insofar as changes in 
well location (as here) are concerned, amendment 
shall be issued only after notice and fmdings as in the 
case of the original application.*I32 Former RCW 
90.44.1 00; Laws of 1997, ch. 316, § 2. This means 
that findings must be made that water is available for 
a beneficial use, that the appropriation will not impair 
existing rights, and that appropriation will not be 
detrimental to the public welfare. RCW 90.03.290 
(incorporated by reference in RCW 90.44 under 
RCW 90.44.060). 

I.W The next question is whether the statutory condi
tions were met in this case. The chief dispute is 
whether, at the time amendment is sought, the De
partment must find that water is then available for 
appropriation, or whether its determination of avail
ability should be based upon the time the holder ap
plied for the original permit. 

The statute states that "upon the issuance by the de
partment of an amendment to the appropriate permit 
or certificate of groundwater right, the holder of a 
valid right to withdraw public groundwaters may, 
without lOSing the holder's priority of right, construct 
wells .... " RCW 90.44.100 (emphasis added). An ap
plicant's priority date for a water right which has been 
perfected in accord with law relates back to the date 
of application for the permit. RCW 90.03.340 (incor
porated into groundwater code by RCW 90.44.060); 
Hillis v. Department of Ecology. 131 Wash.2d 373, . 
384-85,932 P.2d 139 (1997). Whether water is avail
able for other appropriation after that date will not 
affect the holder's right By providing that priority is 
maintained after amendment, RCW 90.44.100 evi
dences legislative intent that the time for determining 
the availability of water subject to appropriation is 
the time a permit is applied for.FN6 RCW 90.44.100 
has been satisfied in this case. 

FN6. Plaintiffs also maintain that the De
partment failed to consider whether any 
threat of detriment to the public welfare 
would occur as a result of amendment to the 
groundwater pennits under RCW 90.44.100. 
See RCW 90.03.290 (relating to fmdings re
quired in the case of an original permit). The 
Department concluded, however, that the 
proposed changes sought by R.D. Merrill 
would not be contrary to the public interest. 
Ex. R-13, at 8. 
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ill} Finally, on this issue, the Department maintains 
that RCW 90.44.100 is a narrow exception to the 
transfer and change provisions of RCW 90.03.380, 
and urges that it allows* 133 for a change in an unper
fected right only where some type of hydrologic or 
engineering difficulty is encountered. However, noth
ing in the statute indicates such a narrow reach. 

Moreover, the narrow reading of the statute urged by 
the Department is not necessary to avoid conflict 
with RCW 90.03.380. The perceived conflict arises 
because RCW 90.03.380 requires that water be ap
plied to beneficial use before a transfer or change can 
be approved while RCW 90.44.100 does not mention 
beneficial use. As explained, beneficial use is not a 
prerequisite to amendment where a permit is con
cerned, because an unperfected water right is by defi
nition involved. There is no conflict, because RCW 
90.03.380's beneficial use requirement meanS that 
unperfected rights are not encompassed within RCW 
90.03.380. Insofar as RCW 90.44.100 allows 
amendment to a final certificate of groundwater right, 
as noted, a certificate only issues once the right has 
been perfected, Le., water has been applied to benefi
cial use.OO 

FN7. If, as the Department suggests, hydro
logic or engineering difficulties are encoun
tered which prevent beneficial use of water 
after a final certificate of groundwater right 
has been issued, for example, where a well 
"runs dry," the resulting failure to actually 
apply water to beneficial use before amend
ment is sought may be excused. The statu
tory relinquishment statutes evidence legis
lative intent that that loss of a water right, 
and its priority, not occur where unavailabil
ity of water prevents beneficial use. For ex
ample, RCW 90.14.160-.180 define five 
years of nonuse as the voluntary failure to 
beneficially use the water right. Further, 
RCW 90.l4.140(l)(a) establishes that suffi
cient cause precluding relinquishment for 
nonuse exists where there is drought or un
availability of water. 

**467 We uphold the Board's affirmance of the De
partment's approval of changes in the unperfected 
groundwater permits. 
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Public trust doctrine 

Plaintiff OWL argues that the Department's decisions 
in this case violate the public trust doctrine. The court 
in Rettkowski noted two problems with applying the 
public trust doctrine to water law issues. First, we 
have never held that the doctrine applies to non
navigable *134 or groundwater. 122 Wash.2d at 232, 
858 P.2d 232. Second, the duty devolves upon the 
State, not any particular agency. The Department's 
enabling statute does not grant it authority to assume 
the public trust duties of the state. Id The court then 
observed that the issue before it involved the De
partment's regulatory authority and the public trust 
doctrine could provide no guidance as to the Depart
ment's authority because "[t]hat guidance ... is found 
only in the Water Code." Id at 233, 858 P.2d 232. 

Ml We adhere to this analysis. Without question, the 
state water codes contain numerous provisions in
tended to protect public interests. However, the pub
lic trust doctrine does not serve as an independent 
source of authority for the Department to use in its 
decision-making apart from the provisions in the wa
ter codes. 

Plaintiffs urge, however, that the public trust doctrine 
should be used as a canon of construction· in inter
preting the state water code provisions. The state 
statutes contain numerous provisions representing 
legislative policy on water use and water users' rights. 
For example, RCW 90.03.005 states that 

lilt is the policy of this state to promote the use of 
public waters in a fashion which provides for ob
taining maximum net benefits arising from both di
versionary uses of the state's public waters and the 
retention of waters within streams and lakes in suf
ficient quantity and quality to protect instream and 
natural values and rights. 

Here, resort to the public trust doctrine as an addi
tional canon of construction is not necessary in light 
of the specific provisions at issue and the water law 
policies expressed in the state water codes. 

Whether Wilson irrigation right perfected 

U1l Plaintiffs contend that the Wilson irrigation right 
was never perfected and therefore is not subject to 
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transfer or change under RCW 90.03.380. The Board 
held that the right had not been perfected. The supe
rior court reversed. *135 We uphold the Board's de
termination because substantial evidence supports its 
factual determinations which support its conclusion 
that the right was never perfected The superior court 
improperly substituted its own factual determinations 
in reaching its opposite conclusion., 

On appeal from a decision of the Board, the sup~rior 
court must uphold agency findings unless "[t]he order 
is not supported by evidence that is substantial when 
viewed in light of the whole record before the 
court. ... " RCW 34.05.57q(3)(e). Agency findings on 
factual matters are entitled to great deference. Penick 
v. Employment Sec. Dep't, 82 Wash.App. 30, 37.917 
P.2d 136 (1996). 

The Board found: The Wilson irrigation right is 
based upon a 1915 notice of water right which de
scribed a point of diversion on Early Winters Creek, 
just below the diversion for the Early Winters Ditch 
Company ditch which begins at the creek and runs 
along and past the western boundary of the home
stead property allegedly irrigated under the Wilson 
irrigation right. A homestead survey of this property 
in 1917 does not indicate a separate diversion ditch 
from the ditch company's ditch, and later assessor 
records similarly do not indicate any such ditch. Jack 
Wilson used diverted water from the ditch company's 
ditch to irrigate 10 acres of pasture. However, no 
evidence indicates any water was diverted under the 
1915 notice and put to beneficial use. Although con
flicting evidence was presented, Wilson possibly 
used water under the ditch company's claim, rather 
than under the 1915 notice. Testimony concerning 
the chain of title to the homestead property and the 
ditch company partnership agreement indicated no 
shares were held in the ditch company. However, the 
notice of water right for the ditch company **468 
recorded in 1907 and the company's 1974 registration 
form indicated that the homestead property was part 
of the land where the ditch company's right was to be 
used. Further, evidence was presented that Wilson 
early during his ownership paid for use of the ditch 
company's ditch and later acquired ditch company 
shares to irrigate another piece of property. *136 
Finding of fact VI, Vol. 5, at 9 (Apr. 26, (995) 
(Knight v. Ecology, Pollution Control Hearings Board 
(PCHB) No. 94-61). All of these findings are sup
ported by substantial evidence in the record. 
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The superior court said, however, that the owners of 
the homestead property claimed a right independent 
of the ditch company right, conveyed the water 
through the ditch company's ditch, and beneficially 
applied the water to the land. The court also said that 
the owners of the property did not claim any other 
right for that purpose, and no owner of the property 
ever owned shares in the ditch company for purposes 
of irrigating the homestead property. 

The problem with the superior court's "findings" is 
that the court made its own findings despite substan
tial evidence supporting the Board's findings. Further, 
the superior court drew the conclusion that the own
ers of the property must have been using their own 
claimed right because, the court reasoned, they had 
no right to use the ditch company's water. As the 
Board found, though, there was conflicting evidence. 
Regardless of whether the owriers of the property 
owned shares in the ditch company, the ditch com
pany's claims included irrigation water for the home
stead property, and no separate diversion works were 
constructed under the 1915 notice, even though that 
notice expressly said that a separate diversion would 
be made. The superior court failed to defer to the 
agency's factual determinations as it should have. 

The Board's legal conclusion that the Wilson irriga
tion right was not perfected is supported by its find
ings. At the time this water right was claimed, per
fected surface water rights for irrigation use could be 
established under 1891 legislation by posting a notice 
of claim at the' proposed point of diversion, filing a 
copy with the county auditor, commencing the work 
associated with the notice within prescribed times, 
and diligently completing the work. Charles B. Roe, 
Jr. & Peter B. Anderson, Water Law, in IC Kelly 
Kunsch Washington Practice: Methods of Practice § 
91.6 (4th ed.(997) (discussing Laws of 1891, ch. 
(42). * 137 "[SJtrict compliance" with the require
ments was necessary, and "a failure to comply [with 
the requirements] deprive[d] the appropriator of the 
right to the use of the water as against a subsequent 
appropriator .... " Laws of 1891, ch. 142, § 4 at 328. 

Perfection of a water right could also occur in accor
dance with community custom, requiring "(I) an in
tent to appropriate, (2) implementation of that intent 
by an actual diversion of public waters, and (3) an 
application of the diverted water to a beneficial use 
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within a reasonable time based upon the concept of 
due (or reasonable) diligence." Roe & Anderson, 
Supra, § 91.8, at 330 (discussing appropriation pre
dating the 1917 water code). 

The evidence does not establish that there was an 
actual diversion of water under the claimed right nor 
that water diverted under the claimed right was used 
to irrigate the homestead property. While it may be 
possible for owners of water rights to make a joint 
diversion, see Jurupa Ditch Co. v. San Bernardino 
County. 256 CaI.App.2d 35, 63 Cal.Rptr. 764 (967), 
here there is no evidence that a joint diversion was 
intended; to the contrary, the 1915 notice provided 
that a separate diversion would be made. There is no 
evidence that any separate diversion was ever con
structed. The evidence thus indicates that intent to 
appropriate water under the 1915 notice was not car
ried out. The claimed right was never perfected in 
accord with either the 1891 statutes or community 
custom. 

The superior court held, though, that the Board erred 
in applying the law, reasoning that application of 
water to beneficial use is the important consideration 
and that the means of diversion are incidental. First, 
the court's statement of the law does not answer the 
problem that the evidence does not adequately sup
port the proposition that water under the 1915 notice 
was ever diverted and **469 applied to beneficial 
use, regardless of the means of diversion. Second, 
insofar as water rights claimed prior to the 1917 wa
ter code are concerned, diversion was, as noted 
above, a key *138 requirement of a perfected water 
right.E!il Third, the case relied on by the superior 
court for the principle that diversion is only an inci
dental matter does not support the proposition. In that 
case the court said that "[a]ppropriation of water con
sists in the intention, accompanied by reasonable 
diligence, to use the water for the purposes originally 
contemplated at the time of its diversion. " Offield v. 
Ish. 21 Wash. 277,280-81,57 P. 809 (899) (empha
sis added). The court then explained that the fact that 
the point of diversion may have been changed does 
not affect the right. Id It was in that context that the 
court said "[t]he right to use the water is the essence 
of appropriation; the means by which it is done are 
incidental" Id Offield actually involved an already 
perfected right and later changes in the point of di
version. In fact, the case was later cited for the 
proposition that "the point of diversion may be 
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changed and not affect the right to the entire appro
priation." In re Water Rights in Ahtanum Creek. .139 
Wash. 84, 100, 245 P. 758 (926). That rule, the 
court further noted in Ahtanum Creek, is now embod
ied in RCW 90.03.380, which concerns transfers and 
changes of water rights, not perfection of such rights. 
Id (citing Laws of 1917, ch. 117, § 39 (now RCW 
90.03.380». The holding in Offield does not involve 
the question of perfection of a pre-1917 code right 
and the superior court erroneously relied upon it to 
overturn the Board. 

. FN8. Where permitting statutes prescribe the 
way in which water is to be appropriated, 
actual diversion may not be required de
pending upon the statutory provisions. See, 
e.g., State v. Morros. 104 Nev. 709, 713, 
766 P.2d 263 (988). In Washington, even 
under the 1917 water code, diversion still re
tains importance. The application for a per
mit to appropriate water must provide "the 
location and description of the proposed 
ditch, canal, or other work, the time within 
which the completion of the construction 
and the time for the complete application of 
the water to the proposed use." RCW 
90.03.260. 

We uphold the Board's determination that the Wilson 
irrigation right was not perfected and that no change 
of right is permitted under RCW 90.03.380 because 
no valid right existed to change. 

*139 Summary judgment 

In light of our holdings as to the four change applica
tions discussed above, our discussion of the questions 
of abandonment or relinquishment, and quantification 
of the amount of a water right subject to transfer or 
change under RCW 90.03.380 primarily concerns the 
application to change the Willis irrigation right. The 
Board ruled on R.D. Merrill's motion for partial 
summary judgment that plaintiffs had the burden of 
establishing abandonment or relinquishment and had 
failed to present sufficient evidence. That ruling was 
erroneous. The issue was not before the Board on the 
summary judgment motion and plaintiffs have not 
had a fair opportunity to present evidence on the is
sue. The record shows that material issues of fact 
remain on the issues of abandonment and relinquish
ment as to the Willis irrigation right, and therefore 
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summary judgment was improperly granted in favor 
of defendant R.D. Merrill. 

Statutory exceptions to relinquishment 

Under RCW 90.14, a water right is subject to relin
quishment in whole or in part if, without sufficient 
cause, the holder voluntarily fails to beneficially use 
the right or a portion of the right for a period of five 
years. RCW 90.14.130; RCW 90.14.160-.180. RCW 
90.14.140 defines sufficient cause for nonuse. R.D. 
Merrill relies upon two statutory exceptions to relin
quishment, arguing that "[t]he operation of legal pro
ceedings" is sufficient cause for nonuse RCW 
90.14.140(1 Xd), and that no relinquishment ~curred, 
notwithstanding RCW 90.14.130 through .180, be
cause its rights were claimed "for a determined future 
development to take place either within fifteen years 
of July I, 1967 [the effective date of the relinquish
ment statutes], or the most recent beneficial use of . 
the water right, whichever date is later[,]" RCW 
90.14.140(2Xc). 

Material issues of fact remain regarding applicability 
of the exceptions in RCW 90.14.140. 

**470 IW *140 [n addressing the exceptions to re
linquishment, it is important to bear in mind that gen
erally exceptions to statutory provisions are narrowly 
construed in order to give effect to legislative intent 
. underlying the general provisions. State v. Williams. 
94 Wash.2d 531, 548, 617 P.2d 1012,24 A.L.RAth 
1191 (980); Olson v. University of Washington, 89 
Wash.2d 558, 562, 573 P.2d 1308 (978); Hall v. 
Corporation of Catholic Archbishop, 80 Wash.2d 
797, 80 I, 498 P.2d 844 (972). The purpose of the 
relinquishment statutes is "to cause a return to the 
state of any water rights which are no longer exer
cised by putting said waters to beneficial use." RCW 
90.14.010. RCW 90.14.020(3) provides that "[a] 
strong beneficial use requirement as a condition 
precedent to the continued ownership of a right to 
withdraw or divert water is essential to the orderly 
development of the state .... " RCW 90.14.160 through 
.180 state that where water rights have not been bene
ficially used for five continuous years, or have been 
abandoned, "said right or portion thereof shall revert 
to the state, and the waters affected by said right shall 
become available for appropriation .... " Given these 
purpose and policy statements, and the express provi
sions of RCW 90.14.160 through .180, the Legisla-
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ture intended that water be beneficially used, and, if 
not, that water rights be returned to the state so that 
the water will be available for appropriation by others 
who will put the water to beneficial use. 

ll2l It is also important to keep in mind that while 
the party asserting abandonment of a water right or 
statutory relinquishment of the right has the burden 
of proving abandonment or nonuse, R.D. Merrill, as 
the party claiming sufficient cause for nonuse, has the 
"burden of showing how its nonuse falls under one of 
the narrow categories in RCW 90.14.140." 
Department of Ecology v. Acquavella. 131 Wash.2d 
746, 758, 935 P.2d 595 (1997); see Hall, 80 Wash.2d 
at 801-02, 498 P.2d 844 (burden of proof of facts 
essential to invocation of a statutory exception is on 
the proponent); *1411n re Petition of North Laramie 
Land Co., 605 P.2d 367 (Wyo. 1980) (burden of proof 
of applicability of exception excusing nonuse for 
purposes of statutory forfeiture of water right on 
party claiming exception); In re Water Appropriation 
No. 442A, 210 Neb. 161, 313 N. W.2d 271 (1981) 
(same). Thus, regardless of plaintiffs burden of proof 
on abandonment or relinquishment, R.D. Merrill has 
the burden of proving that nonuse of the water rights 
is excused by a statutory exception. 

. [20] The first exception claimed by R.D. Merrill is 
that the operation of legal proceedings excused any 
nonuse of the water rights. RCW 90.14.140(lXd) 
provides that sufficient cause exists for nonuse of all 
or part of the water by the owner of a water right for 
five consecutive years "as a result of ... [t]he opera
tion of legal proceedings." R.D. Merrill argues that 
litigation involving the ability to develop a ski area 
on federal land adjacent to its land. tied up its devel
opment plans and constitutes sufficient cause for 
nonuse. R.D. Merrill points out that the Board has 
construed "legal proceedings" to mean "all proceed
ings authorized or sanctioned by law and brought or 
instituted in a court or legal tribunal for the acquiring 
of a right or the enforcement of a remedy." Pollution 
Control Hr'gs Board Second Partial Summ. J. Order, 
Vol. 4, at 4 (Feb. 3, 1995) (Knight v. &ology, PCHB 
No. 94-61, at 4) (citing Attwood v. Department of 
&ologv, PCHB No. 82-58, 1983 WL 197279 (Mar. 
24, 1983)). While this may be a correct definition of 
what constitutes a legal proceeding, the fact that a 
legal proceeding exists involving a water right 
holder's land or development plans does not in itself 
compel application of the exception. 
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RCW 90.14.140(lXd) requires that nonuse of the 
water be "the result of' the legal proceedings. As 
plaintiffs and the Department argue, the "operation of 
legal proceedings" exception thus requires more than 
involvement in legal proceedings. Read narrowly to 
preserve the general statutory provisions, the excep
tion requires that the nonuse of water be attributable 
to the legal proceedings, i.e., *142 that the legal pro
ceedings prevent the use of the water. This approach 
is in keeping with the general provisions favoring 
beneficial use of water unless there is some legiti
mate reason why the water cannot be used. Here, 
while development plans may have been de
layed**471 as a result of the litigation, it is not clear 
whether beneficial use of the water for other purposes 
was prevented while the litigation was pending. Be
cause the Board applied the wrong legal standard in 
determining whether the operation of legal proceed
ings excused any nonuse of the water, remand for 
further factual determinations is necessary on this 
question. 

[21)[22) The second claimed exception is that nonuse 
does not require relinquishment because the rights 
were "claimed for a determined future development 
to take place either within fifteen years of July I, 
1967, or the most recent beneficial use of the water 
right, whichever date is later...... RCW 
90.14.l4Q{2Xc). The statute does not define "deter
mined future development.'" The Board has inter
preted "determined" in accord with the dictionary 
definition, i.e., " 'to fix conclusively or authorita
tively: '" E.g., Cocking Farms v. Department of 
Ecologv, PCHB No. 93-251, 1994 WL 905549, at *2 
(Conclusion of Law 3) (Feb. 14, 1994) (citing Web
ster's Third New International Dictionary 616 
(I97l).FN9 In accord with the Board's interpretation, 
the Department reasons that the water right holder 
must have a fIrm definitive plan in order to fall 
within the exception. The Board has also interpreted 
the exception to mean that in order to be fixed con
clusively or authoritatively, the future development 
must, at the least, be fixed prior to the end of the five 
year period of nonuse. Georgia Manor Water Ass'n v. 
Department ofEcologv, PCHB No. 93-68, 1994 WL 
905585 (Nov. 9, 1994). 

FN9. The Pollution Control Hearings 
Board's (PCHB) decisions are cited here to 
show the agency interpretation of RCW 
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90.14.140(2Xc). As the Department ac
knowledges, the PCHB decisions do not 
provide precedent for the court to follow. 

Inl Under the error of law standard of RCW 
34.05.570(3Xd), *143 a court may substitute its in
terpretation of the law for that of the agency. Pasco 
Police Officers' Ass'n v. City of Pasco, 132 Wash.2d 
450, 458, 938 P.2d 827 (1997). However, the 
agency's interpretation accords with the ordinary dic
tionary definition of the term and, therefore, correctly 
states the law. See State v. Chester, 133 Wash.2d 15, 
22, 940 P.2d 1374 (997) ( "[i]n the absence of a 
specific statutory definition, words in a statute are 
given their common law or ordinary meaning"; "[a] 
nontechnical word may be given its dictionary defini
tion.") 

The Board's prior interpretation of the statute as re
quiring that the future development be determined 
before the expiration of five years of nonuse also 
comports with the relinquishment statutes. RCW 
90.l4.140(2)(c) refers to a "determined future devel
opment to take place ... within fifteen years[,r thus 
contemplati~g (l) a fixed determination-a firm de
finitive plan (2) of a future development which will 
take place within 15 years-encompassing the possi
bility of future development which may occur after 
the 5 years nonuse period. While the actual develop
ment need not occur within the five years nonuse 
period, there must be fixed development plans within 
that period. First, the statute refers to a plan which is 
already determined ("determined "). Second, any 
other reading of the provision would defeat the gen
eral relinquishment provisions, because a water right 
holder whose rights are subject to relinquishment for 
five years nonuse could otherwise decide after five 
continuous years of nonuse to plan a future develop
ment in order to avoid relinquishment. Such a result 
is at odds with the obvious purpose of the statutory 
provision to avoid relinquishment only where fixed 
development plans will take longer than five years to 
come to fruition. 

Here, there is a genuine issue of material fact as to 
whether there was any conclusively or authoritatively 
fixed development plans within five years of July I, 
1967. R.D. Merrill points to evidence of feasibility 
studies in 1970. However, investigation of whether 
development is feasible '" 144 is not a fixed, definitive 
plan. Instead it is preliminary to a fixed development 
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plan. Other evidence to the effect that property pur
chases were made in 1912 is also insufficient to hold 
that a determined future development was planned as 
of July I, 1912, because the evidence does not dis
close when in 1912 any purchases 'were made. If pur
chases were later than June 30, 1912, then five years 
had already passed. If, as plaintiffs contend, those 
were years of **472 continuous nonuse (in whole or 
in part), relinquishment had already occurred. 

Further, while the Department claims the evidence 
shows that the water rights were beneficially used 
later than July I, 1912, thus making last beneficial 
use the relevant time period from which the 5 and 15 
year periods ran, plaintiff Burkhart quite correctly 
points out that the Department relies on evidence 
produced during the hearing before the Board after 
the issues of abandonment and statutory relinquish
ment had already been foreclosed by the Board's 
summary judgment. At the time of the hearing, plain
tiffs ~ere not put to the burden of proving abandon-

__ .ment or statutory relinquishment, and in fact were not 
allowed to pursue the issues, and nonuse for purposes 
of the relinquishment statute was not at issue. Dis
puted material issues of fact are raised by materials 
submitted on the issue of nonuse when plaintiffs 
sought reconsideration of the second partial summary 
judgment (after the Board ruled on the issue despite 
the fact it was not raised by the partial summary 
judgment motion). (The Board denied plaintiffs' mo
tion for reconsideration of the second order granting 
partial summary jUdgment.) Thus, whether the time 
of last beneficial use is the relevant time depends 
upon resolution of material disputed facts. 

We hold that there remain disputed issues of material 
fact as to whether five years of nonuse occurred be
fore any conclusively or authoritatively fixed devel
opment plans were made. Therefore, partial summary 
judgment on the "determined future development" 
exception was improper. 

[24][25] As the Department and plaintiff Burkhart 
contend, *145 the "determined future development" 
exception additionally requires that the development 
plan be effected within IS years (either of July I, 
1961, or the latest beneficial use of water). The pro
vision states the right must be claimed for a deter
mined future development "to take place" within 15 
ytlarS. RCW 90.14.140(2)( c). A legal issue is raised 
as to what is required within the 15 year period. 
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Completion of development within IS years should 
not be required because some large-scale projects 
will require a lengthy development period, particu
larly where extensive environmental review and con
struction are involved, and RCW 90.14.140(2)(c) is 
clearly not intended to provide an exception only for 
small projects. However, there must be some devel
opment within the IS year period in order for the 
right to remain valid. 

Burkhart maintains the development must be actual 
physical development. R.D. Merrill points, in con
trast, to Sheep Mountain Cattle Co. v. Department of 
EcologY. 45 Wash.App. 421. 126 P.2d 55 (1986), 
where the court listed certain facts as supporting ap
plication of the future development exception. The 
facts listed, with the exception of the fact that some 
irrigation pipe had been laid on a portion of the land, 
relate to planning and investigation, rather than actual 
physical development. For two reasons, Sheep Moun
tain provides little guidance. First, the issue there was 
whether the water right holder had been provided due 
process before the Department issued an order declar
ing the right had reverted to the state under the relin
quishment statutes. The court held that the holder had 
been deprived of notice and the opportunity to be 
heard. The discussion of whether the determined fu
ture development exception might apply was dicta. 
Second, the facts the court recited in Sheep Mountain 
clearly supported finding that a conclusively or au
thoritatively fixed development plan was in place, 
which was all that was necessary at the time because 
15 years from July I, 1961, had not yet passed-the 
relinquishment order was dated May 21, I981-and 
the holder would still have had time to commence 
physical development if that were required. 

*146 We conclude that some affirmative steps to
ward realization of the fixed development plans must 
occur within the IS-year period. Among factors 
which may serve as objective evidence indicating 
actual implementation are: applying for necessary 
county and other permits, notifying the Department 
of plans to use the water right in connection with a 
future . development, actual physical development 
consistent with the fixed development plans such as 
clearing land or commencing construction, and ac
quiring additional lands, rights, or materials needed . 
to implement the **473 determined development 
plan. We do not intend an exhaustive list, nor to sug
gest that any of these factors are dispositive in a 
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given case. However, whatever steps are taken to 
implement the development plans, the water right 
holder must proceed in the exercise of reasonable due 
diligence within the 15-year period. 

Abandonment and relinquishment 

[26] In ruling on R.D. Merrill's motion for partial 
summary judgment, the Board also reasoned that 
plaintiffs had the burden of establishing abandonment 
Or statutory relinquishment and had failed to present 
evidence supporting their claim that the water rights 
had not been used. This ruling was erroneous because 
the issue of nonuse was not raised in R.D. Merrill's 
partial summary judgment motion and therefore the 
Board erred in deciding the issues of abandonment 
and statutory relinquishment on summary judgment. 

[27] R.D. Merrill's motion for partial summary judg
ment noted plaintiffs' assertion that water rights ap
proved for changes had been abandoned or relin
quished by Merrill. R. D. Merrill's Mot. for Partial 
Summ. J., at 12 (Jan. 3, 1995). (However, plaintiffs 
did not move for summary judgment on this issue.) 
R.D. Merrill's motion then states: "In fact, as to any 
periods o/non-use after 1967, these rights have nei
ther been abandoned nor relinquished by Merrill." Id 
(emphasis added). The motion then sought summary 
judgment on the basis of the two exceptions to relin
quishment*147 claimed by R.D. Merrill. Id. at 13-15. 
Thus, defendant's motion maintained that regardless 
of whether there was any nonuse, the two exceptions 
applied and excused any nonuse. The motion did not 
discuss whether nonuse occurred, and did not raise 
nonuse as an issue.FNIO 

FNIO. R.D. Merrill argues that the issue of 
nonuse was "inherent" in its motion. The is
sue was not inherent in R.D. Merrill's partial 
summary judgment motion. The Board 
could rule on whether the exceptions ex
cused any nonuse without having to rule on 
whether there were disputed material facts 
as to whether five years' nonuse occurred. 
Moreover, a party responding to a summary 
judgment motion should not have to guess 
what additional issues may be "inherent" in 
the motion. "[I]t is incumbent upon the mov
ing party to determine what issues are sus
ceptible to resolution by summary judgment, 
and to clearly state in its opening papers 
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those issues upon which summary judgment 
is sought." White v. Kent Med. Ctr .. Inc .. 61 
Wash.App. 163, 169,810 P.2d 4 (1991). 

J1ID Even if the issue of nonuse had been raised in 
R.D. Merrill's reply brief, the issue would still not be 
a proper basis for summary judgment. First, allowing 
the moving party to raise new issues in rebuttal mate
rials generally gives the moving party no opportunity 
to respond. White v. Kent Med Ctr., Inc., 61 
Wash.App. 163, 168, 810 P.2d 4 (99)). Second, 
nothing in CR 56(c) allows the raising of additional 
issues other than in the motion and memorandum in 
support of the motion. Id 

In any event, it is difficult to agree that R.D. Merrill 
attempted to raise the issue of nonuse in its reply 
memorandum. The reply brief stated that R.D. 
Merrill "moved for partial summary judgment as to 
Issue No.3 [regarding plaintiffs' claims of abandon
ment and relinquishment] .. , requesting a determina
tion by this Board that any periods of non-use after 
1967 could not constitute relinquishment or aban
donment of the water rights at issue .... " Merrill's Re
ply Mem. in SUpp. of Summ. J., at 4 (Jan. 23, 1995) 
(emphasis added). The reply memorandum then ar
gued (I) that plaintiffs bore the burden of proof on 
the issues of abandonment and relinquishment and 
that in response to defendant's partial summary 
judgment motion plaintiffs had failed to put forward 
sufficient evidence of nonuse; and (2) that plaintiffs 
had failed to sufficiently controvert evidence which 
defendant presented in favor of application of *148 
the two exceptions to relinquishment which it 
claimed. Id. at 5-7. Therefore, even if an issue on 
which summary judgment is sought could be raised 
in a reply memorandum, R.D. Merrill did not raise 
the issue of nonuse. Rather, R.D. Merrill tied its dis
cussion of plaintiffs' "failure" to provide sufficient 
evidence on nonuse directly to the issues it raised in 
the partial summary judgment motion, and said that 
plaintiffs' response was inadequate to overcome the 
motion.**474 R.D. Merrill was not purporting to 
raise in the reply memorandum a new issue on which 
summary judgment should be granted, but instead 
referred to the grounds for summary judgment raised 
in the motion itself. . 

The fact that plaintiffs bear the burden of proof on 
the issues of abandonment and statutory relinquish;. 
ment does not make any difference here. First, since 
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the issue of nonuse was not raised in the summary 
judgment motion, plaintiffs had no reason at all to 
provide evidence of nonuse in response. Second, as 
explained above, on the issues which R.D. Merrill 
actually raised in its partial summary judgment mo
tion, applicability of the two claimed exceptions to 

. relinquishment, R.D. Merrill bore the burden of 
proof. 

[29] Finally, R.D. Merrill argues that if error oc
curred when the Board considered the issue of non
use, the error was harmless. We disagree. Initially, 
we have serious doubts that a harmless error analysis 
should apply here at all. It is unfair to grant the ex
traordinary relief of summary judgment without al
lowing the nonmoving party the benefit of a clear 
opportunity to know on what grounds summary 
judgment is sought. In addition, plaintiffs submitted 
materials to the Board following R.D. Merrill's reply 
and again upon their own motion for reconsideration 
of the Board's second partial summary judgment rul
ing which raise material issues of fact as to nonuse. 
(The Boarcl denied that motion for reconsideration.) 

The Board erred in granting summary judgment on 
the issues of abandonment and relinquishment. 

We reverse the Board's partial summary judgment 
rulings*149 on the issues of abandonment and statu
tory relinquishment, including applicability of the 
exceptions to statutory relinquishment, and remand 
for further proceedings. The abandonment and relin
quishment issues are relevant to the change sought in 
the Willis irrigation right (not to be confused with the 
Wilson irrigation right). 

Conclusion 

For the reasons stated in this opinion, we affinn the 
Board's decision upholding the changes in the Vane 
water right and in the two unperfected groundwater 
rights. We also affrrm the Board's determination that 
the Wilson irrigation right was never perfected and 
accordingly cannot be changed under RCW 
90.03.380. We reverse the Board's grant of partial 
summary judgment on the issues of abandonment and 
statutory relinquishment. 

DURHAM, CJ., and DOLLIVER, SMITH, GUY, 
IOHNSON, ALEXANDER. TALMADGE and 
SANDERS, 11., concur. 
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Criminal charges were brought against dog owners 
under statute providing that owners of dog which 
aggressively attacks and causes severe injury or death 
of human being is guilty of felony. In denying dog 
owners' motion to dismiss charges, the Superior 
Court, Yakima County, Robert N. Hackett, J., ruled 
that statute set forth strict-liability offense, but that 
dog 'owners could assert as affirmative defense that 
they neither knew nor should have known that dog 
was potentially dangerous .or dangerous dog. State 
sought discretionary review. The Supreme Court, 
Madsen, J., held that: (I) criminal liability arose un
der such statute only if dog was previously classified 
as either potentially dangerous or dangerous dog, and 
(2) statute did not create strict-liability offense. 

Reversed. 

Durham, C.J., concurred with opinion. 

Dolliver, J., dissented with opinion. 

West Headnotes 

ill Animals 28 €=>76 

28 Animals 
28k66 Injuries to Persons 

28k76 k. Criminal Prosecutions. Most Cited 
Cases 
Statute providing that owners of dog which aggres
sively attacks and causes severe injury or death of 
human being is guilty of class C felony imposes 
criminal liability only if dog was previously classi
fied as either potentially dangerous or dangerous dog. 
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West's RCWA 16.08.10q(3). 

ill Statutes 361 €=>190 

361 Statutes 
361VI Construction and Operation 

361VI{A) General Rules of Construct ion 
361kl87 Meaning of Language 

361kl90 k. Existence of Ambiguity. 
Most Cited Cases 
Ambiguous statute is subject to construction. 

ill. Statutes 361 €=>190 

361 Statutes 
361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
361kl87 Meaning of Language 

36lk190 k. Existence of Ambiguity. 
Most Cited Cases 

Statutes 361 ~17.4 

361 Statutes 
361 VI Construction and Operation 

361VI(A) General Rules of Construct ion 
361 k213 Extrinsic Aids to Construction 

361k217.4 k. Legislative History in 
General. Most Cited Cases 
Where statute is amenable to more than one interpre
tation, legislative history and other aids to construc
tion may provide guidance in construing statute to 
give effect to intent oflegislature. 

HI Statutes 361 ~23.1 

361 Statutes 
361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
361 k223 Construction with Reference to 

Other Statutes 
361k223.1 k. In General. Most Cited 

Cases 
Supreme Court assumes that legislature did not in
tend to create inconsistency in statutes, and seeks to 
construe statutes so as to avoid inconsistency. 
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28 Animals 
28k66 Injuries to Persons 

28k76 k. Criminal Prosecutions. Most Cited 

Statute providing that owners of dog which aggres
sively attacks and causes severe injury or death of 
human being is guilty of class C felony does not set 
forth strict-liability offense, but instead requires state 
to prove beyond reasonable doubt that defendant ei
ther knew or should have known that his or her dog 
was potentially dangerous or dangerous dog. West's 
RCWA 16.08.100(3). 

W Statutes 361 ~41(1) 

361 Statutes 
361 VI Construction and Operation 

361VI(B) Particular Classes of Statutes 
361 k241 Penal Statutes 

361 k24l( n k. In General. Most Cited 

Where criminal statute does not specifY mental ele
ment; legislative intent may be determined by resort 
to another body of law generally guiding such in
quiry. 

ill Constitutional Law 92 €;;;;;;>2507(l) 

92 Constitutional Law 
92XX Separation of Powers 

tions 

92XX(C) Judicial Powers and Functions 
92XX(C)2 Encroachment on Legislature 

92k2499 Particular Issues and Applica-

92k2507 Criminal Law 
92k2507(1) k. In General. Most 

Cited Cases 
(Formerly 92k70.1{l0» 

Whether mental element is essential element of crime 
is matter to be determined by legislature. 

W Criminal Law 110 ~21 

110 Criminal Law 
I) 01 Nature and Elements of Crime 

II Okl9 Criminal Intent and Malice 
110k21 k. Acts Prohibited by Statute. Most 

Cited Cases 
(Formerly II 0k26) 

Legislature may create strict-liability crimes. 

12l Statutes 361 ~41(l) 

361 Statutes 
361 VI Construction and Operation 

361Vlffi) Particular Classes of Statutes 
361k241 Penal Statutes 

Page 2 

361k2410) k. In General. Most Cited 
Cases 
Deciding whether statute sets forth strict-liability 
crime is statutory construction question aimed at as
certaining legislative intent. 

lli!l Criminal Law no ~20 

110 Criminal Law 
1101 Nature and Elements of Crime 

IIOkl9 Criminal Intent and Malice 
110k20 k. In General. Most Cited Cases 

(Formerly II 0k26) 
Criminal offenses with no requirement of mental 
element have generally disfavored status. 

l!!l Criminal Law no ~6 

110 Criminal Law 
1101 Nature and Elements of Crime 

I I0k26 k. Criminal Act or Omission. Most 
Cited Cases . 
Other things being equal, greater the possible pun
ishment for particular crime, the more likely some 
fault is required under statute defining such crime; 
and, conversely, lighter the possible punishment, the 
more likely legislature meant to impose criminal li
ability without fault. 

@ Criminal Law 110 ~6 

ill Criminal Law 
1101 Nature and Elements of Crime 

110k26 k. Criminal Act or Omission. Most 
Cited Cases 
Other things being equal, the more serious a particu
lar crime's consequences are to public, the more 
likely legislature meant to impose liability without 
regard to fault, and vice versa. 
**979*597 Jeffrey C. Sullivan, Yakima County 
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h::.. Yakima, for respondents. 

MADSEN, Justice. 

Respondents Lawrence E. Delzer and Edward D. 
Bash were charged by information with violating 
RCW 16.08.100(3), which provides that the owner of 
a dog which aggressively attacks and causes severe 
injury or death of a human being is guilty of a class C 
felony. The trial court concluded that the statute sets 
forth a strict liability offense but that a defendant may 
assert as an affirmative defense that he or she neither 
knew nor should have known that the dog was a po
tentially dangerous or dangerous dog. We granted 
discretionary review and reverse, holding that the 
statute does not define a strict liability crime, but 
instead requires that the dog's owner either knew or 
should have known that the dog was a potentially 
dangerous or dangerous dog. 

STATEMENT OF CASE 

The State says that it will produce ~vidence at trial 
that two pit bulls owned by respondents attacked and 
killed *598 Mr. Walt Freser, a seventy-five-year-old 
man, who was sitting in a wheel chair in his back 
yard, and that the dogs also seriously injured a 
neighbor, Mr. Herman Miller, when he tried to rescue 
Mr. Freser. 

Respondents' cases were consolidated for trial. Re
spondents moved for dismissal of the charges be
cause the State failed to allege any mental element of 
the crime and it appeared the prosecution would pro
ceed on the basis that RCW 16.08.100(3) defmes a 
strict liability crime. Respondents maintained that 
RCW 16.08.100(3) does not set forth a strict liability 
offense, and, ifit does, it is unconstitutional. The trial 
court denied the motion to dismiss. The court ruled 
that the statute sets forth a strict liability offense. The 
court was troubled by what it perceived to be due 
process problems attendant with the strict liability 
nature of the offense, however, and therefore further 
ruled that the statute would be unconstitutional unless 
a judicially imposed defense was available to a de
fendant charged under the statute. Accordingly, the 
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court, drawing by analogy from the "unwitting pos
session" defense against the strict liability crime of 
possession of a controlled substance, concluded that 
respondents would be entitled to assert the defense 
that they did not know Or reasonably should not have 
known of the potential dangerousness or dangerous
ness of either or both of the dogs. Clerk's Papers at 4-
6. The court reasoned the burden of proving the de
fense by a preponderance of the evidence would be 
on the defendant. The court fashioned a jury instruc
tion to this effect 

The State sought discretionary review by this court of 
that part of the trial court's order creating a defense. 
The State's motion was granted Trial court proceed
ings are stayed pending this court's decision in the 
case. 

ANALYSIS 

In 1987, the Legislature enacted a number of statutes 
concerning the ownership of dogs. **980 Laws of 
1987, ch. 94. *599 RCW 16.08.100 is one of those 
statutes. To place the statute in context, an overview 
of the 1987 legislation is helpful. In general, the 1987 
statutes defme potentially dangerous and dangerous 
dogs, set forth requirements regarding ownership of 
dangerous dogs, and establish criminal liability under 
several circumstances. 

RCW 16.08.070(1) defines 

"Potentially dangerous dog" [as] any dog that when 
unprovoked: (a) Inflicts bites on a human or a do
mestic animal either on public or private property, 
or (b) chases or approaches a person upon the 
streets, sideWalks, or any public grounds in a men
acing fashion or apparent attitude of attack, or any 
dog with a known propensity, tendency, or disposi
tion to attack unprovoked, to cause injury, or oth
erwise to threaten the safety of humans or domestic 
animals. 

RCW 16.08.070(2) defmes 

"Dangerous dog" [as] any dog that according to the 
records of the appropriate authority, (a) has in
flicted severe injury on a hu,man being without 
provocation on public or private property, (b) has 
killed a domestic animal without provocation while 
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off the owner's property, or (c) has been previously 
found to be potentially d;mgerous, the owner hav
ing received notice of such and the dog again ag
gressively bites, attacks, or endangers the safety of 
humans or domestic animals. 

" 'Severe injury' means any physical injury that re
sults in broken bones or disfiguring lacerations re
quiring multiple sutures or cosmetic surgery." RCW 
16.08.070(3). 

Under RCW 16.08.080, it is unlawful to have an un
registered dangerous dog (with an exception for p0-
lice dogs). A certificate of registration will be issued 
upon sufficient evidence of a proper enclosure for the 
dog and $50,000 in liability insurance covering inju
ries caused by the dog. RCW 16.08.080. A dangerous 
dog must be properly restrained and muzzled in ac
cordance with RCW 16.08.090( l) when outside its 
enclosure. Potentially dangerous dogs are not regu
lated under RCW 16.08, but instead are to be regu
lated by local, municipal, and county ordinances. 
*600RCW 16.08.090(2). Dogs are not to be declared 
dangerous if the threat, injury, or damage was sus
tained by a person who either committed a willful 
trespass or other tort or crime on the owner's prem
ises, or had tormented, abused, or assaulted the dog. 
RCW 16.08.090(3). 

Finally, in addition to providing for criminal liability 
under RCW 16.08.102(3), RCW 16.08;100 provides 
for confiscation of a dangerous dog if it is not regis
tered, the owner has failed to secure liability insur
ance, the dog is not maintained in a proper enclosure, 
or the dog is not properly restrained while outside the 
owner's dwelling or the dog's proper enclosure. In 
these instances, the owner is guilty of a gross misde
meanor. RCW 16.06.1 OO( I). If a dangerous dog of an 
owner who has a prior conviction under RCW 16.08 
attacks or bites a person or domestic animal, the 
owner is guilty of a class C felony and the dog must 
be confiscated and humanely destroyed. RCW 
16.08.100(2). 

The statutory provision at issue in this case is RCW 
16.08.102(3), which provide~; 

The owner of any dog that aggressively attacks and 
causes severe injury or death of any human, 

. whether the dog has previously been declared p0-

tentially dangerous or dangerous, shall be gUilty of 
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a class C felony punishable in accordance with 
RCW 9A.20.021. In addition, the dog shall be im
mediately confiscated by an animal control author
ity, placed in quarantine for the proper length of 
time, and thereafter destroyed in an expeditious 
and humane manner. 

Under RCW 9A.20.021(c), a class C felony is pun
ishable by confinement for five years in a state cor
rectional facility, by a fine of$IO,OOO, or both. 

The State maintains, and the trial court agreed, that 
RCW 16.08.102(3) sets forth a strict liability crime, 
one having no required mental element Respondents 
maintain that the statute does have a mental element, 
or, at the ieast, it is ambiguous and should be con
strued as having a mental element requirement. 

ill *601 Respondents correctly argue that the statute 
is ambiguous, primarily as a result**981 of the clause 
"whether the dog has previously been declared poten
tially dangerous or dangerous." RCW 16.08.102(3). 
This clause can be read two ways. It can be read to 
mean "whether or not" the dog has previously been 
declared potentially dangerous or dangerous, an 
owner is criminally liable. This is the. way in which 
the trial court construed the statute. The clause can 
also be read to mean "whether the dog has previously 
been declared potentially dangerous or whether the 
dog has been previously declared dangerous," i.e .• 
one or the other. Under this reading, criminal liability 
would only arise if the dog had previously been clas
sified as either a "potentially dangerous dog" or a 
"dangerous dog," in accord with the definitions in 
RCW 16.08.070. 

rum An ambiguous statute is subject to construc
tion. Whatcom County v. City of Bellingham, 128 
Wash.2d 537, 546. 909 P.2d 1303 (996). Where a 
statute is amenable to more than one interpretation, 
legislative history and other aids to construction may 
provide guidance in construing the statute to give 
effect to the intent of the Legislature. Kadoranian v. 
Bellingham Police Dep't, 119 Wash.2d 178, 185, 829 
P.2d 1061 (1992). The court has frequently looked to 
final bill reports as part of an inquiry into legislative 
history. E.g .. State v. Silva-Baltazar, 125 Wash.2d 
472,479, 886 P.2d 138 (994). 

The final bill report on SSB 5301, the bill enacted as 
RCW 16.08, provides some background but no clari-
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fication to the legislation. The report indicates that 
while current law then held dog owners liable for 
injury a person sustained as a result of a dog bite, the 
dog owners were not required to establish the ability 
to pay until after an incident occurred. Some owners 
refused or were unable to pay damages for injuries 
suffered. Senate Comm. on JUdiciary, House Comm. 
on Judiciary, Final Bill Report, SSB 5301, 49th Leg
islature (1987). With regard to RCW 16.08.100(3), 
the report states "The owner of any dog that causes 
severe injury or death to any human, irrespective 
*602 of the dog's previous classification, is guilty of 
a class C felony and the dog must be quarantined and 
destroyed." Id.; Clerk's Papers at 137. 

Unfortunately, the final bill report does not resolve 
the ambiguity in the statute. It can be read to say that 
regardless of any, or no, previous classification, 
criminal liability arises-a reading consistent with the 
State's position that RCW 16.08.100(3) sets forth a 
strict liability crime. Alternatively, because the ex
planation in the final bill report refers to "the dog's 
previous classification," it can be read to mean that 

'the dog had a previous classification which, under the 
statutory scheme and the language in RCW 
16.08.100(3), would have been as a potentially dan
gerous dog or a dangerous dog. 

Principles of statutory construction may also be ap
plied to resolve an ambiguity. Applicable here is the 
rule that statutes should be construed so that all of the 
language used is given effect, and no part is rendered 
meaningless or superfluous. Whatcom County, 128 
Wash.2d at 546, 909 P.2d 1303. If, as the trial court 
concluded, the "whether" clause means "whether or 
not" the dog has been declared either potentially dan
gerous or dangerous, the clause adds nothing to the 
meaning and is superfluous-if it were eliminated, the 
statute would mean the same thing. Giving meaning 
to the clause requires that it be construed as providing 
that regardless of whether the dog was previol.lsly 
classified as either a potentially dangerous dog or as a 
dangerous dog (but it was classified as one or the 
other), criminal liability may arise. 

(fl Respondents also urge that in the context of RCW 
16.08 as a whole, the 1987 statutes are inconsistent if 
RCW 16.08.100(3) is read as a "first bite" statute, 
one which imposes criminal liability without regard 
to any previous classification of the dog. This court 
assumes that the Legislature did not intend to create 
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an inconsistency in statutes, and seeks to construe 
statutes so as to avoid inconsistency. Timberline Air 
Service, Inc. v. Bell Helicopter-Textron. Inc.. 125 
Wash.2d 305, 314, 884 P2d 920 (1994). *603 Under 
RCW 16.08.070(2Xa) a dog which inflicts severe 
injury on a 'human being is a dangerous dog which 
must be registered for lawful ownership. Under RCW 
16.08.070(2Xc), a dog previously found to be poten
tially dangerous, which again aggressively attacks a 
human is a dangerous dog which must be registered. 
**982 In neither case do the statutes mandate de
struction of the dog. However, under RCW 
16.08.100(3), the dog must be destroyed. If RCW 
16.08.100(3) is read to apply to any dog which ag
gressively attacks and inflicts severe injury on a hu
man, regardless of any previous classification, it is 
inconsistent with RCW 16.08.070(2). The statutes 
would then provide that a dog attacking a human and 
inflicting severe injury could be registered as a dan
gerous dog under RCW 16.08.070(2) and . 080, 'but 
would have to be destroyed under RCW 
16.08.100(3). 

Perhaps more importantly, under RCW 
16.08.070(2Xa), an owner can register as a dangerous 
dog a dog which has inflicted severe injury on a hu
man being apparently without being subjected to a 
felony prosecution, while under RCW 16.08.100(3), 
a dog which aggressively attacks and causes severe 
injury to a human being is subject to a felony prose
cution for a first attack under the State's position and 
the trial court's construction of the statute. We decline 
to construe RCW 16.08.100(3) in a manner which 
would render it inconsistent with other provisions in 
the statute. 

ill Resolving the ambiguity in the statute as requir
ing the State to prove the dog was either a potentially 
dangerous dog or a dangerous dog, however, does not 
answer the question of whether a mental element is 
part of the crime established by RCW 16.08.100 be
cause the statutes do not in general contain provisions 
attributing knowledge about the animal's aggressive 
or dangerous propensities to the owner, especially 
with regard to potentially dangerous dogs. Under the 
statutory scheme, a dog could be either an unregis
tered dangerous dog or a potentially dangerous dog 
without the owner's knowledge-the statute does not 
*604 expressly tie the classification to notice to the 
owner'except in one instance. That one instance is 
that a dangerous dog includes one previously found 
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to be potentially dangerous, "the owner having re
ceived notice of such and the dog again aggressively 
bites, attacks, or endangers the safety of humans or 
domestic animals." RCW 16.08.070(2Xc) (emphasis 
added). By this provision, it is apparent that the Leg
islature contemplated that an owner might have a 
potentially dangerous dog with no notice of that clas
sification. Also, while the definition of "dangerous 
dog" includes the fact that the records of the appro
priate agency reflect the dog's conduct, thus suggest
ing the owner may have some reason to know of it, 
the definition of , 'potentially dangerous dog" does not 
contain such language. Adding to the uncertainty is 
the fact that the statutes are not clear about how a dog 
is "declared" or "classified" as either a "potentially 
dangerous dog" or a "dangerous dog." 

[6lf7]{81 Where a statute does not specify a mental 
element, legislative intent may be determined by re
sort to another body of law generally guiding such an 
inquiry. Although there is no "fixed test, courts have 
considered several factors in deciding whether a 
criminal statute provides for a strict liability crime 
where it does not specify a mental element. Whether 
a mental element is an essential element of a crime is 
a matter to be determined by the Legislature. State v. 
Cleppe, 96 Wash.2d 373, 378, 635 P.2d 435(981), 
cert denied, 456 U.S. 1006, 102 S.Ct. 2296, 73 
L.Ed.2d 1300 (1982) (citing State v. Henker, 50 
Wash.2d 809, 812. 314 P .2d 645 (957)); see also 
Staples v. United States, 511 U.S. 600. --- - --. 114 
S.Ct. 1793. 1796-97. 128 L.Ed.2d 608 (994). The 
Legislature may create strict liability crimes. State v. 
Rivas, 126 Wash.2d 443, 452. 896 P.2d 57 (995) 
(citing CleI!Pe, 96 Wash.2d at 380. 635 P.2d 435; 
State v. Stroh. 91 Wash.2d 580, 583-84, 588 P.2d 
1182, 8 A.L.RAth 760 (979), and Morissette v. 
United States, 342 U.S. 246, 72 S.Ct. 240, 96 L.Ed. 
288 (1952». 

I21 Thus, deciding whether a statute sets forth a strict 
liability crime is a statutory construction question 
aimed at *605 ascertaining legislative intent. The 
inquiry begins with the statute's language and legisla
tive history. The "whether" clause in RCW 
16.08.102(3) indicates legislative intent that a strict 
liability crime was not intended, on the ground that 
the dog must have exhibited some aggressive or dan
gerous conduct giving the owner indication that the 
animal needed to be controlled or it might cause 
harm. Further, use of the word "declared" in that 
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clause suggests the Legislature envisioned some no
tice of the dog's status. 

**983 In the context of the statutes as a whole, the 
Legislature was seeking to identify dogs likely to 
pose a significant danger to people and to require 
owners to take precautions reducing that danger. It is 
therefore reasonable to conclude that the Legislature 
did not intend to impose criminal liability if the 
owner were unaware of the dog's aggressiveness or 
dangerous propensities. 

Moreover, RCW 16.08.040, enacted in 1941, pro
vides for strict civil liability of an owner for damages 
resulting from a dog bite "regardless of the former 
viciousness of such dog or the owner's knowledge of 
such viciousness." The Legislature clearly knew how 
to eliminate any knowledge requirement as it ex
pressly did in RCW 16.08.040. and could similarly 
have done so in RCW 16.08.100(3) if that had been 
the Legislature's intent. 

UQl In Staples, the United States Supreme Court 
identified several considerations which bear upon 
legislative intent to impose strict liability: (I) a stat
ute's silence On a mental element is not dispositive of 
legislative intent; the statute must be construed in 
light of the background rules of the common law, and 
its conventional mens rea element; (2) whether the 
crime can be characterized as a "public welfare of
fense" created by the Legislature; (3) the extent to 
which a strict liability reading of the statute would 
encompass seemingly entirely innocent conduct; (4) 
and the harshness of the penalty. Other considera
tions include: (5) "the seriousness of the harm to the 
public; (6) the ease or difficulty of the defendant as
certaining the true facts; *606 7) relieving the prose
cution of difficult and time-consuming proof of fault 
where the Legislature thinks it important to stamp out 
harmful conduct at all costs, "even at the cost of con
victing innocent-minded and blameless people"; and 
(8) the number of prosecutions to be expected. I 
Wayne R. LaFave & Austin W. Scott, Substantive 
Criminal Law § 3.8, at 341-44 (1986). Finally, crimi
nal offenses with no requirement of a mental element 
have a "generally disfavored status." E.g., Liparota v. 
United States, 471 U.S. 419, 426, 105 S.Ct. 2084, 
2088, 85 L.Ed.2d 434 (1985) (quoting United States 
v. United States Gypsum Co.! 438 U.S. 422, 438, 98 
S.Ct. 2864. 2874. 57 L.Ed.2d 854 (978»; United 
States v. Ngyyen, 73 F.3d 887, 890-91 (9th Cir. 1 995). 
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For several centuries, common law crimes were de
fined to require both an actus reus, or guilty conduct, 
and a mens rea, the culpable state of mind, whether 
intent, knowledge, recklessness, or, more rarely, neg
ligence. I LaFave & Scott § 3.8, at 340; see 
Morissette, 342 U.S. at 251, 72 S.Ct. at 244 (common 
law crimes "generally constituted only from concur
rence of an evil-meaning mind with an evil-doing 
hand"); State v. Smith. 17 Wash.App. 231, 234, 562 
P.2d 659 (1977), review denied, 89 Wash.2d ,1022 
(978) (at common law, general rule was that intent 
or scienter was an element of every crime). "The con
tention that an injury Can amount to a crime only 
when inflicted by intention is no provincial or tran
sient notion. It is as universal and persistent in mature 
systems oflaw as belief in freedom of the human will 
and a consequent ability and duty of the normal indi
vidual to choose between good and evil." Morissette. 
342 U.S. at 250, 72 S.Ct. at 243. 

More modernly, statutes were enacted defining 
criminal acts, and courts concluded that common law 
crimes when codified continued to require intent or 
guilty knowledge, even if the statutes were silent on 
the matter. Id at 252, 72 S.Ct. at 244. An associated 
principle is that crimes which involve moral turpitude 
are malum in se and have been held to require a men
tal element, some level of "guilty knowledge," even 
*607 if the statute does not specify that element. 
State v. Turner. 78 Wash.2d 276, 280, 474 P.2d 91, 
41 A.L.R.3d 493 (1970). In contrast, statutory crimes 
which are mala prohibita, if properly enacted within 
the police power, are often upheld without proof of 
an evil intent, and even without any mental element 
at all. Id at 280,474 P.2d 91. Such crimes often fall 
within a category of crimes called "public welfare" or 
"regulatory" offenses, such as those involving "pure 
food and drugs, labeling, weights and measures, 
building, plumbing and electrical codes, fire protec
tion, air and water pollution, sanitation, highway 
safety and numerous other areas[.J" Id at 280, 474 
P.2d 91; see Staples, at --- - --, 114 **984 S.Ct., at 
1797-98. Many of the public welfare offenses "are 
not in the nature of positive aggressions or invasions, 
with which the common law so often dealt, but are in 
the nature of neglect where the law requires care, or 
inaction where it imposes a duty. Many violations of 
such regulations result in no direct or immediate in
jury to person or property but merely create the dan
ger or probability of it which the law seeks to mini-

Page 7 

mize." Morissette. 342 U.S. at 255-56, 72 S.Ct. at 
246. 

Respondents argue that the goal of RCW 
16.08.100(3) is to prevent aggressive dog attacks 
causing injury or death in humans, and that such oc
currences are bad in and of themselves. Respondents 
urge that the crime is thus a malum in se crime re
quiring scienter, and is unlike regulatory crimes such 
as erecting a building without a permit. The State 
maintains, .to the contrary, that RCW 16.08.102(3) 
establishes a malum prohibitum offense which is a 
strict liability crime. . 

In identifying the typical "public welfare offense," 
the nature of the thing regulated is often a crucial 
inquiry. Items within such regulation have included 
"potentially harmful or injurious items[,]" and "dan
gerous or deleterious devices or products or obnox
ious waste materials[.]" Staples. at ---, 114 S.Ct. at 
1798 (quoting United States v. International Minerals 
& Chern. Corp .. 402 U.S. 558,564-65,91 S.Ci. 1697, 
1701-02.29 L.Ed.2d 178 (1971)). The Court has rea
soned, though, that even statutes regulating danger
ous *608 items will not be treated as defining a pub
lic welfare offense where strict liability wou.ld crimi
nalize a broad range of apparently innocent behavior. 
ld. at --- - ---, 114 S.Ct. at 1798-1800. The Court 
said in Staples, involving a statute criminalizing pos
session of unregistered machine-guns, that items or 
devices; even if dangerous, must be of a nature to 
"alert individuals to the likelihood of strict regula
tion." Id. at ---, 114 S.Ct. at 1800. The Court rea
soned that "despite their potential for harm, guns 
generally can be owned in perfect innocence." Id at -
--, 114 S.Ct. at 1800. The Court observed that virtu
ally any semi-automatic weapon may be converted, 
by internal modification, or in some cases by wear 
and tear, into a machine-gun within the meaning of 
the statute at issue, and give no visible exter:nal indi
cation it is fully automatic. Id at --, 114 S.Ct. at 
1802. The Court held that under the statute criminal
izing possession of an unregistered machine-gun, the 
Government had to prove beyond a reasonable doubt 
that the defendant knew that the gun possessed had 
characteristics bringing it within the statutory defini
tion of a machine-gun, and rejected the Government's 
argument that the statute established a strict liability 
public welfare offense. 

This notion that a dangerous or destructive item 
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which is regulated must be such as to put the owner 
on notice of the likelihood of regulation in order to 
find a strict liability crime favors respondents in this 
case. The analogy would be that as a general proposi
tion, ownership of dogs is "so commonplace" (see 
Staples, at ---, 114 S.Ct., at 1800), and often occurs 
with such "perfect innocence" (see Staples, at -, 
114 S.Ct., at 1800), that dog owners would not be put 
sufficiently on notice of the likelihood of regulation 
to an extent to justify interpreting RCW 16.08.100(3) 
as not requiring a mental element (compare Staples, 
at -, 114 S.Ct., at 1800). 

li1l The Court in Staples also reasoned that the 
harshness of the penalty is a relevant consideration in· 
deciding whether Congress intended a strict liability 
crime. Staples, at ---, 114 S.Ct. at 1802-04; see 1 
Lafave & Scott § 3.8, at 340-41, 343. "Other things 
being equa~ the greater the possible*609 punislunent, 
the more likely some fault is required; and, con
versely, the lighter the possible punishment, the more 
likely the legislature meant to impose Iiabil~ty with
out fault." 1 Lafave & Scott § 3.8, at 343 (citing, 
among other cases, State v. Strong. 294 N.W.2d 319 
(Minn.1980» (statute defining crime of taking con
traband into state prison without specifying mental 
element not a strict liability crime; court stresses 
crime punishable by 3 to 5 years imprisonment); see 
also United States v. X-Citement Video, Inc .. -- U.S. 
-, 115 S.Ct. 464, 130 L.Ed.2d 372 (994) (mental 
element requirement presumed where violations of 
statute criminalizing transporting or receiving visual 
**985 depictions of minors engaging in sexually ex
plicit conduct punishable by up to 10 years' impris
onment). The Court in Staples stopped short of say
ing that punishing a crime as a felony was incompati
ble with the theory of the public welfare offense, but 
strongly hinted in that direction and then concluded 
that "absent a clear statement from Congress that 
mens rea is not required, we should not apply the 
public welfare offense rationale to interpret any stat
ute defining a felony offense as dispensing with mens 
rea." Staples, at ---, 114 S.Ct. at 1804. 

. The crime defined in RCW 16.08.100(3) is a class C 
felony, punishable by 5 years' imprisonment, or a 
$10,000 fine, or both, and the harshness of this pen
alty may indicate the Legislature did not intend a 
strict liability crime in RCW 16.08.100(3). However, 
it should also be noted that this court has found a 

. statute to state a strict liability offense where the con-

Page 8 

duct was punishable as a felony. State v. Lindberg. 
125 Wash. 51. 215 P. 41 (1923) (state banking act 
punishing bank director for borrowing from bank; 
one to five-year indeterminate sentence imposed). 
laFave and Scott observe, though, that generally in 
cases where a strict liability statute has been found 
even with a harsh penalty, other factors in the cases 
pointed toward strict liability. I lafave & Scott § 
3.8, at 345. 

[ill The seriousness of the possible harm to the pub
lic arguablyweighs *610 in favor of a strict liability 
offense. "Other things being equal, the more serious 
the consequences to the public, the more likely the 
legislature meant to impose liability without regard to 
fault, and vice versa." laFave & Scott § 3.8, at 343. 
Animals which attack humans are a serious problem 
and the history recounted in the final bill report dis
cussed above demonstrates legislative concern for 
accountability. That history expressly concerns fi
nancial responsibility, a matter addressed in the legis
lation making $50,000 in liability insurance manda
tory as a condition of owning a dangerous dog. But 
criminal liability was undoubtedly thought of by the 
Legislature as having a deterrent effect which would 
protect the public from unrestrained and uncontrolled 
dogs. Whet.her a strict liability standard would ac
complish the goal of deterrence is doubtful, however, 
because unless the owner knows or reasonably should 
know of the dog's dangerous propensities, it is 
unlikely that the owner would think it necessary to 
use extraordinary care in controlling the dog. 

The record does not offer any information regarding 
the difficulty for the prosecution in proving fault nor 
whether the burden would be so time-consuming that 
imposing strict liability would be justified. Likewise, 
the record is silent as to the number of prosecutions 
which can be expected under the RCW 16.08.100(3). 

On balance, the statutory scheme as a whole favors 
reading the statute as not setting forth a strict liability 
crime. At the least, as respondents argue, the inclu
sion of the "whether" clause in the statute does not 
clearly eliminate scienter, and given the nature of the 
crime as a felony and the harshness of the potential 
punishment, legislative intent to dispense with a men
tal element should be clear before the court concludes 
the statute defin~s a strict liability crime. Actual 
knowledge of a dog's dangerous propensities, or a 
"should have known" standard, like a negligence 
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standard, is consistent with the legislature's apparent 
purpose in enacting the 1987 statutes in RCW 16.08 
regarding regulation and control of aggressive and 
dangerous dogs. 

*611 Cases cited by the State are not to the contrary. 
In its motion for discretionary review, the State relied 
upon State v. Coria, 120 Wash.2d 156,839 P.2d 890 
(992) and Stale v. Rivas. 126 Wash.2d 443, 896 
P.2d 57 (I995) as el\amples of areas of the criminal 
law where strict liability has been upheld. Coria in
volved statutes imposing enhanced penalties for drug 
dealing within 1,000 feet of a school bus stop. The 
court held that the statute constitutionally imposed 
th~ enhanced penalties regardless of the drug dealers' 
knowledge whether he was in a drug-free zone. Coria 
is unlike the present case in an important regard, 
however~ While dog ownership is widespread and 
generally innocent behavior, selling drugs is not. 

Rivas is also unlike the present case. Rivas involved 
the question whether under the **986 vehicular 
homicide by intoxication statute there was a required 
causal connection between intoxication and the vic
tim's death. Rivas. 126 Wash.2d at 452-53, 896 P.2d 
g The crime there involved consumption of alcohol 
to·a state of intoxication, and the driving of a motor 
vehicle. Courts have recognized that alcohol is an 
inherently dangerous substance producing harmful 
secondary effects such as drunk driving, and accord
ingly alcohol-related offenses may be strict liability 
offenses. Slate v. Larson. 94-1237 La. 4/10/95, 653 
So.2d 1158(995). Moreover, the conduct in vehicu
lar homicide by intoxication requires the choice to 
consume alcohol and drive, an unquestionably dan
gerous combination. In general, owning a dog is not 

. fraught with the same danger potential. 

We reverse the order of the trial court and hold that 
criminal liability arises under RCW 16.08.1QQ(3) 
only if the dog which severely injures or kills a hu
man being previously fell within the definition of 
either a potentially dangerous or dangerous dog and 
that the State must prove beyond a reasonable doubt 
that the defendant either knew or should have known 
that his or her dog was a potentially dangerous or 
dangerous dog as an element of the crime. 

illlY, ALEXANDER and SANDERS, JJ., con
cur.DURHAM, Chief Justice, concurring. 
Under RCW 16.08.1QQ(3), *612 the owner of a dog 
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that attacks and severely injures or kills a human be
ing may be guilty of a felony if that dog has "previ
ously been declared potentially dangerous or danger
ous." Although the statute is not well drafted, its 
meaning is clear. The majority properly refuses the 
State's invitation to cOnstrue the statute in a manner 
that renders the quoted passage superfluous. 

Unfortunately, the majority then proceeds to ignore 
the plain meaning of the same passage. This leads the 
majority to an analysis of a notice or knowledge issue 
that is not presented by the facts of this case. The 
majority's concern for owners who may be unaware 
of their dogs' dangerous propensities is misplaced. 
Contrary to the majority's paraphrasing, RCW 
16.08.1QQ(3) does not apply to the owners of dogs 
that "previously fell within the definition of either a 
potentially dangerous or dangerous dog." Majority at 
18. The statute applies only to the owners of dogs 
that have "previously been declared" to meet either 
of those definitions.flU. Strict criminal liability for 
harm caused by such animals is entirely appropriate, 

FNI. RCW 16.08.07q(1), (2) defines "p0-

tentially dangerous" and "dangerous" dogs. 

As the majority points out, RCW 16.08.1QQ(3) does 
not explain how, as a practical matter, particular dogs 
are to be "declared" to be "potentially dangerous" or 
"dangerous." Em But the statute does not exist in a 
vacuum. Chapter 16.08· clearly contemplates local 
administrative regulation and enforcement. The defi
nition of a "dangerous dog" is based on the records of 
local aniJl).al control authorities. RCW 16.08.07q(2). 
"Dangerous" dogs must be registered with local au
thorities. RCW 16.08.080. Liability insurance, proper 
enclosures, and warning signs are all prerequisites to 
legal .ownership of such dogs. RCW 16.08.08q(2). 
Failure to comply with these requirements for "dan
gerous" dogs is a gross misdemeanor. RCW 
16.08.1QQ(1). Local govemments*613 may further 
regul.ate ''potentially dangerous" dogs. RCW 
16.08.022(2). These provisions are not self executing. 
They must be implemented and enforced by local 
animal control authorities. 

FN2. "[T]he statutes are not clear about how 
a dog is 'declared' or 'classified' as either a 
'potentially dangerous dog' or a 'dangerous 
dog.' .. Majority at 9. We are concerned with 
the meaning of the term "declared" as it is 
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used in RCW 16.08.1QQ(3). The term "clas
sified" does not appear anywhere in RCW 
Ch.16.08. 

The Yakima County Code creates a dog control de
partment with the administrative authority to declare 
dogs to be "potentially dangerous" or "dangerous" 
for purposes of RCW Ch. 16.08. Yakima County 
Code 8.36.04O(b)(l). Unless Yakima County animal 
contrQl authorities have previously declared Respon
dents' dogs to be "potentially dangerous" or "danger
ous," Respondents cannot be charged with a felony 
under **987RCW 16.08.10Q(3), Because Informa
tions filed against each Respondent (Clerk's Papers. at 
33-34 (Bash); 166-67 (Delzer» do not even allege 
that such declarations have been made, the charges 
against Respondents must be dismissed. This deter
mination should have been dispositive of this appeal. 

The majority's failure to acknowledge the plain 
meaning ofRCW 16.08.10Q(3) leads the majority to 
the questionable assumption that dog owners may· 
become liable under the statute without prior knowl
edge of their dogs' dangerous propensities. This as
sumption leads to the majority's unnecessary conclu
sion that RCW 16.08.1Oq(3) does not defme a strict 
liability offense. Contrary to the majority's analysis, 
this statute does not criminalize a broad range of ap
parently innocent behavior. The statute applies only 
to the owners of dogs that, based on prior aggressive 
behavior, have been administratively declared ''po
tentially dangerous" or "dangerous." Only those per
sons who choose to 'continue to own and take legal 
responsibility for such an animal may become liable 
under. the statute. The seriousness of the potential 
harm fully justifies holding the owners of such dogs 
criminally liable for any failure to prevent such dogs 
from harming a human being. 

The additional element of actual or constructive 
knowledge is probably unnecessary. An administra
tive declaration that a particular dog is "potentially 
dangerous" or "dangerous" would presumably in
clude notice of that fact *614 to the dog's owner. If 
local animal control authorities declared a dog to be 
"potentially dangerous" or "dangerous" without no
tice to the owner, any subsequent prosecution under 
RCW 16.08.100(3) could be challenged on proce
dural· due process grounds.fNl A subsequent owner 
who was not aware that a dog had previously been 
declared "potentially dangerous" or "dangerous" 
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might make the same argument advanced by Respon
dents here. I find it unnecessary to reach this issue 
because the Informations do not allege that these 
dogs were ever declared to be "potentially danger-

. ous" or "dangerous" for purposes of RCW 
16.08.100(3). 

FN3. See State v. Whitney. 78 Wash.App. 
506,897 P.2d 374 (prosecution for driving 
with suspended driver's license requires a 
showing that driver was provided with no
tice of suspension and an opportunity to be 
heard), review denied, 128 Wash.2d 1003, 
907 P.2d 297 (995). 

JOHNSON and TALMADGE. 11., concur. 
DOLLIVER, Justice, dissenting. 
I dissent. Regardless of the elaborate and sometimes 
tendentious argument of the majority, I believe the 
statute is definitely a strict liability statute. The ma
jority attempts to convert this into a "second bite" 
statute, but Mr. Walt Freser was Idlled by the attack 
of the dogs. Surely the majority did not wish to make 
this a "second death" statute. 

We may have serious objections to the method which 
the Legislature chose to resolve this problem, but we 

. are not platonic guardians. If we were to take on 
every instance of disagreement with a legislature that 
drafts its statutes in a manner unpleasing to us, we 
would have a full-time job. It is not the prerogative of 
this coUrt to pass upon the desirability of a statute. 
The Legislature has perceived a problem, written a 
statute, and now it must live with the consequences. 
It is not our duty to do otherwise. 

*615 SMITH, J., concurs. 
Wash., 1996. 
State v. Bash 
130 Wash.2d 594, 925 P.2d 978 

END OF DOCUMENT 
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Defendant was convicted in the Superior Court. King 
County, Joan Dubuque, J., of vehicular assault and 
felony hit and run, and was sentenced to life impris
onment without possibility of parole under terms of 
Persistent Offender Accountability Act (POAA). De
fendant appealed. The Court of Appeals affinned, 98 
Wash.App. 381, 990 P.2d 423. Following grant of 
review, the en banc Supreme Court. Smith, J., held 
that two prior felony convictions which counted as 
one offense in calculation of offender score because 
sentences were served concurrently could neverthe
less be counted as two prior convictions in determin
ing "strikes" under POAA. 

Affirmed. 

Alexander, c.J., issued dissenting opinion in which 
Johnson, Madsen, and Sanders, JJ., joined. 

West Headnotes 

ill Criminal Law llO €=>U39 

110 Criminal Law 
Ii0XXIV Review 

IIOXXIV(L) Scope of Review in General 
1l0XXIV(L)13 Review De Novo 

IIOkl139 k. In General. Most Cited 

Statutes 361 €=>176 

361 Statutes 
361 VI Construction and Operation 

361 VIC A) General Rules of Construction 
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361kl76 k. Judicial Authority and Duty. 
Most Cited Cases 
Statutory interpretation is a question of law, which 
the Supreme Court reviews de novo. 

ill Statutes 361 €=>212.7 

361 Statutes 
361 VI Construction and Operation 

361 VUA) General Rules of Construction 
361k212 Presumptions to Aid Constructioh 

361 k2 12-.7 k. Other Matters. Most Cited 
Cases 
In interpreting statutes, courts should assume the 
Legislature means exactly what it says. 

m Statutes 361 €=>188 

361 Statutes 
361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
361 kl87 Meaning of Language 

361kl88 k. In General. Most Cited 

Plain words in a statute do not require construction. 

ill Statutes 361 €=>190 

361 Statutes 
361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
361kl87 Meaning of Language 

361k190 k. Existence of Ambiguity. 
Most Cited Cases 
The courts do not engage in interpretation of a statute 
that is not ambiguous. -

IDStatutes 361 €=>190 

361 Statutes 
361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
361kI87 Meaning of Language 

361 k 190 k. Existence of Ambiguity. 
Most Cited Cases 
If a statute is plain and unambiguous, its meaning 
must be derived from the wording of the statute itself. . 
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W Statutes 361 ~190 

36) Statutes 
36) VI Construction and Operation 

361 VI(A) General Rules of Construction 
361kl87 Meaning of Language 

361kl90 k. Existence of Ambiguity. 
Most Cited Cases 
A statute is ambiguous if it can reasonably be inter
preted in two or more ways, but it is not ambiguous 
simply because different interpretations are conceiv
able. 

ill Statutes 361 ~190 

361 Statutes 
361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
361kl87 Meaning of Language 

361kl90 k. Existence of Ambiguity. 
Most Cited Cases 
When interpreting statutes, courts are not obliged to 
discern any ambiguity by imagining a variety of al
ternative interpretations. 

W Sentencing and Punishment 3SOH ~1297 

350H Sentencing and Punishment 
350HVI Habitual and Career Offenders 

350HVIffi) Time of Prior Offense or Convic-
tion . 

350HkI297 k. Particular Intervals. Most 
Cited Cases --

Sentencing and Punishment 350H ~1307 

350H Sentencing and Punishment 
. 350HVI Habitual and Career Offenders 

350HVI(G) Number of Prior Adjudications 
350Hk1307 k. Convictions Counted as 

Separate. Most Cited Cases 
Former definition of "persistent offender" under Per
sistent Offender Accountability Act (POAA), which 
required that defendant have previously been con
victed on two separate occasions of felonies that 
would be "included in the offender score" under Sen
tencing Reform Act (SRA), referred specifICally to 
"washout" provision of SRA, under which prior fel
ony was not "included" in offender score if defendant 
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had spent five consecutive years in community after 
his release without being convicted of felony, and did 
not incorporate separate provision under which mul
tiple convictions for offenses committed prior to July 
I, 1986, "counted" only as one offense in computing 
offender score. West's RCWA· 9.94A.03q(25), 
9.94A.3@(2, 6) (1995). 

J2.l Statutes 361 ~190 

361 Statutes 
361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
361kl87 Meaning of Language 

361kl90 k. Existence of Ambiguity. 
Most Cited Cases 
When the language of a statute is clear and unambi
guous the meaning is derived from the words of the 
statute itself: 

illll statutes 361 ~05 

361 Statutes 
361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
361k204 Statute as a Whole, and Intrinsic 

Aids to Construction 
361k205 k. In General. Most Cited 

When construing a statute the court reads. the statute 
in its entirety. 

l!!l Statutes 361 €=>los 

361 Statutes 
361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
361 k204 Statute as a Whole, and Intrinsic 

Aids to Construction 
361k205 k. In General. Most Cited 

When construing a statute, each provision must be 
viewed in relation to other provisions and harmo
. nized, if at all possible. 

Jlll Statutes 361 ~06 

361 Statutes 
361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
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361ta04 Statute as a Whole, and Intrinsic 
Aids to Comtruction 

361ta06 Ie. Giving Effect to Entire 
Statute. Most Cited Cases 
Statutes must be construed so that all language is 
given effect with no portion rendered meaningless or 
superfluous. 

1Yl Statutes 361. ~181(2) 

I 361 Statutes 
. 361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
361 k 180 Intention of Legislature 

361kl81 In General 
361k181(2) k. Effect and Conse

quences. Most Cited Cases 
The court must avoid statutory constructions that 
yield unlikely, strange or absurd consequences. 

1141 Sentencing and Punisbment350H ~1307 

350H Sentencing and Punishment 
350HVI Habitual and Career Offenders 

350HVI(G) Number of Prior Adjudications 
350Hk1307 Ie. Convictions Counted as 

Separate. Most Cited Cases 
. "Included," as used in former Persistent Offender 
Accountability Act (POAA) section requiring that 
defendant have previously been convicted on two 
separate occasions of felonies that would be "in
cluded in the offender ·score," did not have same 
meaning as "count," as used in "washout" pr9vision 
of Sentencing Reform Act (SRA), which provided 
that in case of multiple prior convictions for offenses 
committed before July 1, 1986, court shall count an 
adult convictions served concurrently as one offense; 
thus, two prior convictions for which defendant 
served concurrent sentences could be "included" as 
separate offenses under POAA. West's RCWA 
9.94A.030(25). 9.94A.36q(6)(c) (1995). 

~ Statutes 361 €:==>209 

361 Statutes 
361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
361ta04 Statute as a Whole, and Intrinsic 

Aids to Construction 
361 ta09 k. Same or Different Lan-
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guage. Most Cited Cases 
If the Legislature uses specific language in one in
stance. and dissimilar language in another, a differ
ence in legislative i~tent may be inferred. 

.l!M Statutes 361 ~209 

361 Statutes 
361 VI Construction and Operation 

361VI(A) General Rules of Construction 
361ta04 Statute as a Whole, and Intrinsic 

Aids to Construction 
361ta09 Ie. Same or Different Lan

guage. Most Cited Cases 
When the Legislature uses different words in the 
same statute, it usually means it intended the words 
to have different meanings. 

I!1l Sentencing and Punishment 350H ~1307 

350H Sentencing and Punishment 
350HVI Habitual and Career Offenders 

350HVI(G) Number of Prior Adjudications 
350Hk1307 k. Convictions Counted as 

Separate. Most Cited Cases 
Under former version of Persistent Offender Ac
countability Act (POAA), defendant's prior convic
tions for aggravated assault and second degree as
sault, for which defendant served concurrent sen
tences, and which had not "washed out" under Sen
tencing Reform Act (SRA), were offenses includable 
in his offender score, and thus counted as separate 
offenses which could be relied upon to bring defen
dant within defmition of ''persistent offender," even 
though offenses were committed prior to July I, 
1986, and thus counted as onlysingle offense in de
termining offender score under SRA. West's RCW A 
9.94A.030(25). 9.94A.360(2, 6) (1995). 

.l.llU Sentencing and Punishment 350H ~1279 

350H Sentencing and Punishment 
350HVI Habitual and Career Offenders 

tions 

fense 

350HVI(C) Offenses Usable for Enhancement 
350HVI(C)2 Offenses in. Other Jurisdic- . 

350Hk1274 Grade or Degree of Of-

350Hkl279 k. Equivalence or Sub
stantial Similarity to Felony in Forum. Most Cited 
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Cases 
Defendant's prior Arizona conviction for assault, "us
ing a dangerous weapon or dangerous instrument ... a 
shotgun, ... intentionally [placing victim] in reason
able apprehension of imminent physical injury," was 
comparable to assault in second degree under Wash
ington law, and thus, counted as "strike" under Per
sistent Offender Act West's RCWA 9.94A.030(29), 
9A.36.021(1)(c). 
** 1 032 *270 Suzanne Lee Elliott, Seattle, amicus 
curiae on behalf of Washington Ass'n of Criminal 
Defense Lawyers. 

Lawrence J. Keller, Walla Walla, Carney, Badley, 
Smith & Spellman, Kenneth Scott Kagan, Seattle, for 
Petitioner. 

Norm Maleng, King County Prosecutor, Stephen 
Gerard Teply, Deputy, Amy Jean Freedheim. Deputy, 
James Morrissey Whisman, Deputy, Seattle, for Re
spondent 

SMITH,J. 

Petitioner Lawrence John Keller seeks review of a 
decision of the Court of Appeals, Division One, 
which affirmed his conviction in the King County 
Superior Court for vehicular assault under former 
RCW 46 .61.522(1)(b) and felony hit and run under 
RCW 46.52.020.EI!!l Petitioner was determined to be a 
persistent offender with three "strikes," thus subject
ing him to the penalty of life imprisonment under the 
Persistent Offender Accountability Act (Persistent 
Offender Act).EW. The Court of Appeals concluded 
the phrase "included in the offender score under 
[former] RCW 9.94A.360" in former RCW 
9.94A.030(25)(b) refers specifically to the "washout" 
provision in former RCW 9.94A.360(2), and thus 
Petitioner's two prior felony convictions would be 
included as "strikes" under the Persistent Offender 
Act. This court granted review limited to the persis
tent offender issue. We affum. 

FNI. State v. Keller. 98 Wash.App. 381, 990 
P.2d423 (999). 

FN2. ld at 390: former RCW 
9.94A.03q(25). 

QUESTION PRESENTED 
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The question presented in this case is whether two 
prior felony convictions which count as one offense 
in the calculation of an offender score because the 
sentences were served concurrently may nevertheless 
be counted as two prior convictions in determining 
"strikes" under the Persistent Offender Act. 

*271 STATEMENT OF FACTS 

Petitioner Lawrence John Keller on December 21, 
1994 was charged by information in the King County 
Superior Court with. one count of vehicular assault 
under former RCW 46.61.522(1)(b) and on May 16, 
1996 by amended information with one count of ve
hicular assault under former RCW 46.61.522(1)(b), a 
class C felony; one count of hit and run-felony under 
RCW 46.52.020(4), a class C felony; and one count 
of assault in the second degree under former RCW 
9A.36.02q(1)(f), repealed by Laws of 1986, chI 257, 
§ 9, a class B felony. The charges arose out of an 
automobile collision in Seattle, Washington on Octo
ber 16, 1994.ft!1 

J:N1,. The State of Washington originally 
charged Petitioner on December 21, 1994 
with one count of vehicular assault under 
former RCW 46.61.522(1)(b) and with one 
count of assault in the fourth degree under 
former RCW 9 A.36.041. Clerk's Papers at 1-
2. The State amended the information on 
May 16, 1996 to charge Petitioner with hit 
and run-felony under former RCW 
46.52.020 and assault in the second degree 
under former: 9 A.36.020( I )(f) instead of as
sault in the fourth degree. Clerk's Papers at 
220-2'-' 

On August 5, 1995 Petitioner was found "guilty" of 
hit and run-felony and assault in the second de
gree.Et!! On August 6, 1995 a mistrial was declared 
because of prosecutorial misconduct and a new trial 
was ordered. Em In the retrial, the jury on January 8, 
1996 **1033 found Petitioner Keller "gUilty" of ve
hicular assault under former RCW 46.61.522(IXb) 
and felony hit and run under RCW 46 .52.020.~ 

FN4. Clerks Papers at 254-55. 

FN5. Clerks Papers at 258. 
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FN6. Clerk's Papers at 405. 

At the sentencing hearing on February 18, 1997, the 
trial court, the Honorable Joan E. DuBuque, con
cluded it was established by the State that Petitioner 
"had two prior convictions, and that they ... qualify 
under the Persistent Offender Act .... " fl!1 The court 
then indicated its intention to impose sentence as 
follows: 

FN7. Report of Proceedings at 2821. 

*272 In Count I, in accordance with the law, the 
Court is going to impose the sentence of life im
prisonment, without the possibility of parole, or 
early release .... [and Petitioner] is to be given 
credit for time served of three hundred seventy 
days.IDW 

FN8. Report of Proceedings at 2826. 

Petitioner was previously convicted of second degree 
assault in Washington in 1979 and convicted of ag
gravated assault in Arizona in 1983. He served his 
sentences in those cases concurrently.fti!l The trial 
court counted Petitioners two prior convictions as 
"two strikes" ~ and this vehicular assault convic
tion as a "third strike" under the Persistent Offender 
Act. The court on February 18, 1997 signed a judg
ment and sentence finding that petitioner was a per
sistent offender and sentencing him to life in prison 
without early release.flill Petitioner appealed the de
cision to the Court of Appeals, Division One, on Feb
ruary 21, 1997.flill . 

FN9. Clerk's Papers at 707. 

FNlO.ld 

FNil. Id at 433. 

FN12. Clerk's Papers at 436. 

Under the Persistent Offender Act, former RCW 
9.94A.030(25) stated that an offense would be con
sidered a "strike" only if it "would be included in the 
offender score under RCW 9.94A.360." fHU Peti
tioner claims this phrase refers to the entire statute, 
including former RCW 9.94A.360(6Xc), which con-
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tained language that "[i]n the case of multiple prior 
convictions committed before July 1, 1986, for the 
purpose of computing the offender score, [the sen
tencing court must] count all adult convictions served 
concurrently as one offense .... " lli!!Petitioner claims 
that since *273 the sentences for his two prior felony 
convictions were served concurrently, they should 
only count as "one strike" under the Persistent Of
fender Act.flrn Respondent State of Washington as
serts the phrase in the Act refers only to subsection 
(2), the "washout" provision of RCW 9.94A.360.~ 
Respondent argues that Petitioner's two prior felony 
convictions should count as "two strikes," even 
though the sentences were served concurrently, be
cause neither of them "washed out" under RCW 
9.94A.360(2) which provides, in part, "Class A and 
sex prior felony convictions shall always be included 
in the offender score." fNll 

FN13. Former RCW 9.94A.030(25Xb) de
fined "Persistent offender" as one who: 
"Has, before the commission of the offense 
under (a) of this subsection, been convicted 
as an offender on at least two separate occa
sions, whether in this state or elsewhere, of 
felonies that under the laws of this state 
would be considered most serious offenses 
and would be included in the offender score 
under RCW 9.94A .360 .... " The statute, in 
almost identical wording, is now codified as 
RCW 9.94A.030(29)(b)(ii). 

FN 14. "Petition for Discretionary Review" 
at 7, 12. Former RCW.9.94A.360(6)(c) pro
vided "In the case of mUltiple prior convic
tions for offenses committed before July I, 
1986, for the purpose of computing the of
fender score, count all adult convictions 
served concurrently as one offense, and 
count all juvenile convictions entered on the 
same date as one offense. Use the conviction 
for the offense that yields the highest of
fender score." The statute, in identical word
ing, is now codified as RCW 
9.94A.360(5Xa)(ii). 

FNI5.Id at 10. 

FN16. Supplemental Br. of Resp't at 5. 

FNI7.Id 
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On December 13, 1999, the Court of Appeals, the 
Honorable Ronald E. Cox writing, affirmed the trial 
court's decision and held "the phrase 'included in the 
offender score under [former] RCW 9.94A.360' as 
used in former RCW 9.94A.030(25) refers specifi
cally to the washout provisions set forth in former 
**1034 RCW 9.94A.360(2)" f!i!! and that "[t]he 
phrase is not interchangeable with the provisions of 
former RCW 9.94A.360(6)(c)." The Court of Ap
peals agreed with the trial court and concluded Peti
tioner Keller's prior felony convictions counted as 
two strikes and that he was a persistent offender un
der the Persistent Offender Act. FNI9 

FN18. Keller. 98 Wash.ADD. at 390, 990 
P.2d423. 

FNI9.ld 

On December 30, 1999 Petitioner filed a motion for 
discretionary review in this court. On June 30, 2000, 
this *274 court granted review limited to the persis
tent offender issue.FN20 

FN20. Review was granted only on the per
sistent offender issue discussed in the pub
lished portion of the Court of Appeals opin
ion. 

DISCUSSION 

Former RCW 9.94A.030(25) provided: 

(25) "Persistent offender" is an offender who: 

(a) Has been convicted in this state of any felony 
considered a most serious offense; and 

(b) Has, before the commission of the offense un
der (a) of this subsection, been convicted as an of
fender on at least two separate occasions, whether 
in this state or elsewhere, of felonies that under the 
laws of this state would be considered most serious 
offenses and would be included in the offender 
score under RCW 9.94A .360; provided that of the 
two or more previous convictions, at least one con
viction must have occurred before the commission 
of any of the other most serious offenses for which 
the offender was previously convicted.IDilll . 
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FN21. (Emphasis added.) Former RCW 
9.94A.030(25) is now codified as RCW 
9.94A.030(29)(6)(ii). 

Under RCW 9.94A.l20(4) "[a] persistent offender 
shall be sentenced to a term of total confinement for 
life without the possibility of parole" unless sen
tenced to death under RCW 10.95.030. 

Petitioner claims the phrase "would be included in 
the offender score under RCW 9.94A.360" applies to 
the entire Sentencing Reform Act of 1981, including 
formerRCW 9.94A.360(6)(c), which read: nm 

FN22. Pet. for Discretionary Review at 7, 12 
(emphasis added). Former RCW 
9.94A.360(6)(c) is now codified as RCW 
9.94A.360(5)(a)(ii). 

In the case of mUltiple prior convictions for of
fenses committed before July I, 1986,for the pur
pose of computing the offender score, count all 
adult convictions served concurrently as one of
fense, and count all juvenile convictions entered on 
the same date as one offense. Use the conviction 
for the offense that yields the highest offender 
score. 

*275 Petitioner claims that since the sentences under 
his two prior felony convictions were served concur
rently and counted as only one conviction for the 
purpose of computing his offender score, under for
mer RCW 9.94A.360(6)(c) those convictions should 
count only as one "strike" under the Persistent Of
fender Act. am Respondent argues the words "one 
offense" in subsection (c) refer to the "washout" pro
vision of former RCW 9.94A.360(2). 00.1 Respon
dent reasons that Petitioner's two prior felony convic
tions, the sentences for which were served concur
rently, should count as two "strikes" under the Persis
tent Offender Act unless they were "washed out" 
under subsection (2).fl!ll 

FN23.ld at 7. 

FN24. The language in the current version 
of the statute is substantially identical to the 
language in the former version. 
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FN25. Supplemental Br. ofResp't at 5. 

The "wash out" portion of the offender score statute 
in fonner RCW 9.94A.360(2) and the out-of-state 
conviction section in (3) read: 

(2) Except as provided in subsection (4) of this sec
tion, class A and sex prior felony convictions shall 
always be included in the offender score. Class B 
prior felony convictions other than sex offenses 
shall not be included in the offender score, if since 
the last date of release from confinement (including 
full-time residential treatment) pursuant to a felony 
conviction, if any, or entry of judgment and sen
tence, the offender**1035 had spent ten consecu
tive years in the community without being con
victed of any felonies. Class C prior felonyconvic
tions other than sex offenses shall not be included 
in the offender score if, since the last date of re
lease from confinement (including full-time resi
dential treatment) pursuant to a felony conviction, 
if any, or entry of judgment and sentence, the of
fender had spent five consecutive years in the 
community without being convicted of any felo
nies. Serious traffic convictions shall not be in
cluded in the offender score if, since the last date of 
release from confmement (including full-time resi
dential treatment) pursuant to a felony conviction, 
if any, or entry of judgment and sentence, the of
fender spent five years in the community *276 
without being convicted of any serious traffic or 
felony traffic offenses. This subsection applies to 
both adult and juvenile prior convictions. 

(3) Out-of-state convictions for offenses shall be 
classified according to the comparable offense 
definitions and sentences provided by Washington 
law. 

The Court of Appeals affirmed the decision of the 
trial court, which concluded the "one offense" lan
guage in former RCW 9.94A.36Q(6)(c) refers only to 
the "wash out" provision of fonner RCW 9.94A.360 
and sentenced Petitioner Keller to life in prison with
out the possibility of parole or early release. FN26 The 
principal question to be detennined by this court is 
whether the phrase "would be included in the of
fender score under 9.94A.360" refers to all other sec
tions of the Sentencing Refonn Act of 1981, chapter 
9.94A RCW. 
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FN26. Keller, 98 Wash.App. at 390, 990 
P.2d423. 

[ 1][2][3)[4 J[ 5][ 6]f7) Statutory interpretation is a 
question of law, which this court reviews de novo. FN27 
Courts should assume the Legislature means exactly 
what it says. FN28 Plain words do not require construc
tion.FN29 The courts do not engage in statutory inter
pretation of a statute that is not ambiguous . .EJ:ill! If a 
statute is plain and unambiguous, its meaning must 
be derived from the wording of the statute itself-FN3! 

A statute is ambiguous if it can reasonably be inter
preted in two or more ways, but it is not ambiguous 
simply because different interpretations are conceiv
able.FN32 The courts are *277 not "obliged to discern 
any ambiguity b~ imagining a variety of alternative 
interpretations." -..ll 

£N2..L. w. Telepage, Inc. v. Tacoma Dep't of 
Financing. 140 Wash.2d 599, 607, 998 P.2d 
884 (2000) (citing Enterp. Leasing, Inc. v. 
City of Tacoma 139 Wash.2d 546, 988 P.2d 
961(999». 

FN28. W. Telepage. 140 Wash.2d at 609. 
998 P.2d 884 (citing State v. McCraw. 127 
Wash.2d 281, 288, 89.8 P2d 838 (995) 
(quoting Sidis v. Brodie/Dohrmann, Inc. 117 
Wash.2d 325, 329, 815 P.2d 781 (1991))); 
State v. Smith, 117 Wash.2d 263,271. 814 
P.2d 652 (1991). 

FN29.1d. 

FN30. Davis v. Dep't of Licensing. 137 
Wash.2d 957, 963.977 P.2d 554 (1999) (cit
ing Whatcom County v. City of Bellingham. 
128 Wash.2d 537, 546, 909 P.2d 1303 
(1996». 

FN31. State v. Till. 139 Wash.2d 107.115, 
985 P.2d 365 (J 999). 

FN32.1d 

FN33. W. Telepage. 140 Wash.2d at 608. 
998 P.2d 884. 

~l In this case the phrase "would be included in the 
offender score under RCW 9.94A.360" cannot rea-
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sonably be interpreted to mean anything but what it 
says. The phrase refers to the entire offender score 
statute, RCW 9.94A.360, and does not limit its appli
cation to one section or subsection. FN34 In this case 
we must assume the Legislature meant exactly what 
it said.flill. We conclude the statute is not ambiguous. 

FN34.Id 

FN35.Id 

f91f10Ul IUI2lf13] When the language ofa statute is 
clear and unambiguous the meaning is derived from 
the words of the statute itself. Em& When construing a 
statute we read the statute in its entirety. flill "Each 
provision must **1036 be viewed in relation to other 
provisions and harmonized, if at all possible .... " am 
Statutes must be construed so that all language is 
given effect with no portion rendered meaningless or 
superfluous~OO2 The court must also avoid construc
tions "that yield unlikely, strange or absurd conse
quences." fWQ 

FN36. Tili. 139 Wash.2d at 115, 985 P.2d 
365. 

FN37. In re Post Sentencing Review of 
Charles. 135 Wash.2d 239, 249, 955 P.2d 
798 (998); see State v. Thorne, 129 
Wash.2d 736, 762-63,921 P.2d 514 (1996). 

FN38. Thorne. 129 Wash.2d at 761, 921 
P.2d 514; see State v. Young. 125 Wash.2d 
688,888 P.2d 142 (995), 

FN39. Davis, 137 Wash.2d at 963, 977 P.2d 
554 (citing Whatcom County. 128 Wash.2d 
at 546, 909 P.2d 1303 (citing Stone v. Che
lan County Sheriff's Dep't, 110 Wash.2d 
806,810,756 P.2d 736 (988»). 

FN40. State v. Contreras. 124 Wash.2d 741. 
747, 880 P.2d 1000 (994) see Upjohn v. 
Russell 33 Wash.App. 777, 780, 658 P.2d 
27 (983). 

Respondent argues that Petitioner'S proposed con
struction would lead to absurd results, rewarding of
fenders simply because they committed their second 
offense while on parole and served their septences 
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concurrently.EN!!. Respondent suggests Petitioner's 
interpretation would render RCW 9.94A.360(2) su
perfluous because class A and prior *278 sex felony 
convictions would not under that circumstance be 
separately counted in the offender score if the sen
tences were served concurrently. FN42 

FN4I. Supplemental Br. of Resp't at 14. Pe
titioner was on parole in Washington when 
he was convicted in Arizona in 1983. 

FN42.Id at 17. 

Under Petitioner'S interpretation, even sentences for 
two or more class A, including prior sex felonies, 
which were served concurrently would not be sepa
rately counted in the offender score. That interpreta
tion is inconsistent with subsection (2) of RCW 
9.94A.360 which states that "[c]lass A and sex prior 
felonies shall always be included in the offender 
score." flill. Petitioner's interpretation would render 
RCW 9.94A.360(2) meaningless or superfluous. The 
phrase "would be included in the offender score un
der RCW 9.94A.360" refers to the entire statute, 
RCW 9.94A.360. It does not apply only to subsection 
6(c). We must construe the language to give meaning 
to the entire statute.flM! 

FN43. RCW 9.94A.360(2) (emphasis 
added). 

FN44. Davis. 137 Wash.2d at 963, 977 P.2d 
554 (citing Whatcom County. 128 Wash.2d 
at 546, 909 P.2d 1303). 

[14][15][161 Petitioner claims the Legislature in
tended the words "include" and "count" to have the 
same meaning because they have historically been 
used interchangeably and have similar definitions.flill. 
Respondent answers that the Legislature intentionally 
used different words in the statute and that it intended 
"include" and "count" to have different meanings. 
~ The Court of Appeals reasoned it could be in
ferred that the words "include" and "count" were 
intended to have different meanings because they are 
two different words used in the same statute. fN47 If 
the Legislature uses "specific language in one in
stance and dissimilar language in another, a differ
ence in legislative intent may be inferred." ~ When 
the Legislature uses different words in the same stat
ute, it usually means it intended the words to have 
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different meanings. However. the courts must look at 
*279 the entire statute and inte~ret the provisions to 

. give meaning to all parts of it.flM2 In reading the en
tire Sentencing Reform Act of 1981, chapter O.94A 
RCW, we conclude the word "included" in RCW 
9.94A.03Q(25)(b) and the word "count" in RCW 
9.94A.3@(6)(c) have different meanings. 

FN45. Pet. for Discretionary Review at lO
ll. 

FN46. Supplemental Br. ofResp't at 11-12. 

FN47. Keller, 98 Wash.App. at 387, 990 
P.2d423. 

~ In Personal Restraint of Sietz, 124 
Wash.2d 645,651. 880 P.2d 34 (1994). 

~Id 

Petitioner argues the Court of Appeals was in error in 
concluding his two.prior felony convictions should be 
separately counted under the Persistent Offender Act 
because those convictions are counted as o~ one 
offense when calculating his offender score. so He 
cites State v. Cruz to support his assertion that the 
Persistent Offender Act was **1037 referring to the 
entire statute. including subsection (6)(c). FNSI 

FN50. Pet. for Discretionary Review at 10; 
State v. Cruz. 139 Wash2d 186, 985 P.2d 
384 (1999). 

FN51. Supplemental Br. of Pet'r at 19-20. 

In Cruz the court determined whether a rape convic
tion which was previously washed out could figure 
into the defendant's offender score when a statutory 
amendment was later adopted stating sex felonies 
could never wash out. f!:ill The court held the new 
statute applied prospectively only and did not revive 
the defendant's previously washed out conviction.flW 

The court concluded defendant Cruz' criminal history 
did not include his prior conviction which had 
washed out. FNS4 stating that "a conviction for pur
poses of implementing the [Persistent Offender Act] 
must also be a conviction that forms part of the de
fendants offender score." t:rm 
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~ Cruz, 139 Wash.2d at 189,985 P.2d 
384. 

FN53.Id at 193,985 P.2d384. 

FN54.Id 

FN55.Id at 190,985 P.2d 384. 

Petitioner's reliance on Cruz is misplaced. The court 
concluded Mr. Cruz' prior conviction washed out, 
was no longer part of his criminal history, and could 
not be included*2S0 in his offender score.fW§ It was 
thus not counted as a "strike" under the Persistent 
Offender Act.fJ:1ll The case did not involve concur
rent sentences. 

FN56.Id at 193,985 P.2d 384. 

EN&Id 

Petitioner cites State v. Morley in which the defen
dant was sentenced to life imprisonment under the 
Persistent Offender Act after pleading "guilty" to 
three counts of second degree child molestation 
counting as his third "strike." flIa He challenged his 
second offense, a military general court-martial in 
which he was found "guilty" of robbery and as
sault. fW2 The court concluded the court-martial con
viction should be included in the offender score and 
then decided it would count as a "strike" under the 
Persistent Offender Act.fN@ The court declared four 
elements necessary for determining that a person is a 
persistent offender, the fourth element requiring that 
prior convictions "be included in the offender score 
under RCW 9.94A.360." fl!!! The court indicated 
that, to satisfy the fourth element, the conviction 
must be "comparable to a Washin~ offense and 
the conviction does not wash out." The case did 
not involve concurrent sentences. 

~ State v. Morley. 134 Wash.2d 588, 
592,952 P.2d 167(998). 

FN59.Id 

FN60.Id at 602,952 P.2d 167. 

FN61.1d at 604,952 P.2d 167. 
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FN62.ld 

Petitioner also cites State v. Berry in which this court 
interpreted fonner RCW 9.94A.03Q(27)(a)(ii) (for
merly subsection 25), under the Persistent Offender 
Act to determine whether the defendant's prior assault 
convictions would be considered "most serious of
fenses." ~ The court merely mentioned in a foot
note that none of the defendant's *281 prior convic
tions had washed out.~ The case did not involve 
concurrent sentences. 

FN63. State v. Berry. 141 Wash.2d 121. 
130,5 P.3d 658 (2000). 

FN64.ld 

Both Petitioner Keller and Respondent State filed 
supplemental briefs on September 6, 2000. The 
Washington Association of Criminal Defense Law
yers filed a brief amicus curiae on September 26, 
2000. Respondent on September 29, 2000 filed a mo
tion to strike pages 7 through II of Petititoner's sup
plemental brief. The motion was passed to the merits 
for consideration by the court at the time of oral .ar
gument. 

Although full oral argument was allowed on all mat
ters referred to in Petitioner'S supplemental brief, we 
nevertheless grant Respondent's motion to strike 
pages 7 through II of Petitioner's supplemental brief 
relating to classification of Petitioner's 1983 convic
tion and sentence for aggravated assault under 
Arizona Revised Statute § 13-1204 **1038 as com
parable to a "most serious offense," and consequently 
a '''strike,'' under Washington's Persistent Offender 
Accountability Act.fl.f§1 

FN65. Clerk's Papers at 703-59. 

We are satisfied the trial court had before it sufficient 
certified documents (including the indictment, state
ment on plea of "guilty," judgment and sentence, and 
pre-sentence report) from the State of Arizona to es
tablish that Petitioner entered pleas of "guilty" on 
March 9, 1983 to two counts of an indictment which 
charged in Count I that: 

LA WRENCE JOHN KELLER, on or about the 1st 
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day of MARCH, 1982, using a dangerous weapon 
or dangerous instrument, to-wit: a shotgun, inten
tionally placed ROBERT NEIL SNIDER in rea
sonable apprehension of imminent physical injury, 
in violation of A.R.S. §§ 13-1204(A)(2)(B), 13-
1203(A)(2), 13-701, 13-702 and 13-801.(~ 

FN66. Clerk's Papers at 719-21, 753. 

U1l The trial court during the sentencing hearing on 
February 18, 1997 concluded that Petitioner "had two 
prior convictions, and that they otherwise qualify 
under the *282 Persistent Offender Act .... " and spe
cifically that the plea to aggravated assault "under 
Arizona law [was] equivalent ... to a Class C Felony, 
. .. [which] makes it count" as a most serious offense 
under the Persistent Offender Act..E!ill 

FN67. Report of Proceedings at 2821, 2825. 

Under RCW 9.94A.030(29), "most serious offense" 
means any of the specified felonies, including 
"[a]ssault in the second degree" under subsection (b) 
and "[v]ehicular assault" under subsection (q). Under 
RCW 9A.36.021(l)(c) "[a] person is guilty of assault 
in the second degree if [the person], under circum
stances not amounting to assault in the first degree: 
.... [a]ssaults another with a deadly weapon; .... " 

lill We conclude the trial court properly detennined 
Petitioner'S 1983 Arizona conviction for assault, "us
ing a dangerous weapon or dangerous instrument ... a 
shotgun, ... intentionally [placing] Robert Neil Snider 
in reasonable apprehension of imminent physical 
injury," was comparable to assault in the second de
gree under Washington law and counts as a "strike" 
under our Persistent Offender Act. 

We agree with the Court of Appeals and affinn its 
conclusion upholding the decision of the King 
County Superior Court. 

SUMMARY AND CONCLUSIONS 

The . interpretation of a statute is a matter of law. 
Courts do not engage in statutory construction of a 
statute that is not ambiguous. Where a statute is un
ambiguous, the meaning must be derived from the 
wording of the statute itself. A statute is ambiguous 
when it can reasonably be interpreted in two or more 
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ways. 

The Court of Appeals correctly concluded fonner 
RCW 9.94A.03Q(25) was not ambiguous. The phrase 
"included in the offender score under RCW 
9.94A.360" stated in the Persistent Offender Act re
fers to the entire statute and *283 cannot reasonably 
be interpreted to mean two different things. The stat
ute is not ambiguous, and thus is not subject to the 
rule of strict construction. 

We affinn the decision of the Court of Appeals, Divi
sion One. which affmned the judgment of the King 
County Superior Court holding that Petitioner Law
rence John Keller's two prior felony convictions 
counted as two "strikes" under the Persistent Of
fender Accountability Act, although they counted 
only as one conviction in calculating his offender 
score. and sentenced him to life imprisonment with
out the possibility of parole. 

IRELAND. BRlDGE. JJ., and GUY, J.P.T., and 
TALMADGE, J.P.T., concur. 
ALEXANDER. c.J. (dissenting). 
The Persistent Offender Accountability Act, com
monly referred to as the "three strikes" law was 
passed by initiative and is subsumed within the Sen
tencing Reform Act of 1981(SRA). It requires every 
''persistent offender" to be sentenced to life impris
onment without the possibility of parole. RCW 
9.94A.12Q(4). As the majority observes, a **1039 
persistent offender is one who is convicted in this 
state of "any felony considered a most serious of
fense" and has, before the commission of the latest 
offense: 

been convicted as an offender on at least two separate 
occasions. whether in this state or elsewhere, of 
felonies that under the laws of this state would be 
considered most serious offenses and would be in
cluded in the offender score under RCW 
9.94A.360; provided that of the two or more previ
ous convictions, at least one conviction must have 
occurred before the commission of any of the other 
most serious offenses for which the offender was 
previously convicted. 

RCW 9.94A.030(29)(a)(i), (ii) (emphasis added). 

There is no dispute about the fact that Lawrence Kel
ler's current conviction for vehicular assault, as well 
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as his prior conviction in this state for second degree 
assault, are most serious offenses. I also agree with 
the majority that.Keller's *284 prior Arizona convic
tion qualifies as a most serious offense. I disagree, 
though, with the majority's conclusion that Keller 
falls within the definition of "persistent offender" on 
the basis that his prior convictions, both of which 
occurred before July I, 1986, "would be included in 
the offender score under RCW 9.94A.360." RCW 
9.94A.03Q(29)(a)(ii). 

As the above definition of "persistent offender" indi
cates, RCW 9.94A.360 sets forth the rules for calcu
lating the offender score for sentencing purposes. The 
Court of Appeals and the majority looked for lan
guage in that statute that echoed the "included in the 
offender score" language of RCW 
9.94A.030(29Xa)(ii), finding it in subsection (2). In 
relevant part that subsection provides: 

Class A and sex prior felony convictions shall al
ways be included in the offender score. Class B 
prior felony convictions other than sex offenses 
shall not be included in the offender score, if since 
the last date of release from confinement ... pursu
ant to a felony conviction ... the offender had spent 
ten consecutive years in the community without 
committing any crime that subsequently results in a 
conviction. Class C prior felony convictions other 
than sex offenses shall not be included in the of
fender score if, since the last date of release from 
confinement ... pursuant to a felony conviction '" 
the offender had spent five consecutive years· in the 
community without committing any crime that 
subsequently results in a conviction. 

RCW 9.94A.360(2) (emphasis added). 

Under case law, offenses which "shall not be in
cluded in the offender score" pursuant to the above 
provision are said to have "washed out." See State v. 
Cruz, 139 Wash.2d 186, 189,985 P.2d 384 (999). In 
the view of the Court of Appeals and the majority, 
this is the only provision to which the definition of 
"persistent offender" refers when it says that the de
fendant must have been convicted of two prison of
fenses that "would be included in the offender score." 
RCW 9.94A.030(29)(a)(ii). Since Keller did not re
main crime-free long enough for his prior convictions 
to "washout" under RCW 9.94A.360(2), the Court of 
Appeals and the *285 majority determined that his 
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conviction would be "included" in his offender score 
and, therefore, count as two "strikes" against him 
under the "three strikes" law. 

Keller argued at the Court of Appeals and here that 
his prior convictions are subject to another part of 
RCW 9.94A.360; specifically, subsection (5)(a)(ii). 
That provision states that "[i]n the case of mUltiple 
prior convictions for offenses committed before July 
I, 1986, for purposes of computing the offender 
score, count all adult convictions served concurrently 
as one offense," using "the conviction for the offense 
that yields the highest offender score." (Emphasis 
added.) Keller reasons that because he committed his 
prior crimes before July 1, 1986, and served his sen
tences concurrently, those crimes "count" only as one 
for purposes of computing his offender score. He 
asserts, therefore, that only one crime is "included" in 
his offender score. and he, therefore, has only one 
"strike." 

The majority, like the Court of Appeals, has rejected 
Keller's argument As noted above, it relies on the 
fact that only the washout provisions mirror the defi
nition of **1040 "persistent offender" by using the 
phrase "included in the offender score," whereas 
RCW 9.94A.360(5)(a)(ii) says that concurrently 
served prior convictions shall "count" as one offense 
in computing the offender score. The majority rea
sons that "[w]hen the Legislature uses different 
words in the same statute, it usually means it in
tended the words to have different meanings." Major
ity at 1036. It concludes, therefore, that RCW 
9.94A.03Q(29) unambiguously means that a prior 
conviction for a most serious offense is included in 
the offender score unless it is subject to the washout 
provisions in RCW 9.94A.360. 

In concluding that the term "persistent offender" un
ambiguously refers only to the washout provisions, 
the majority is not swayed by the fact that the terms 
"count" and "include" have been used interchangea
bly by this court when discussing offender scores. 
See State v. Morley. 134 Wash.2d 588, 596, 952 P.2d 
167 (998). Furthermore, because it holds that the 
definition . of "persistent offender" is unambigu
ous,*286 it declines to give Keller the benefit of the 
rule of lenity. 

The majority's decision is problematic and, as I indi
cated above, I disagree with it. On the last point men-
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tioned above, it seems odd for the majority to devote 
significant space to analyzing legislative intent only 
to conclude that the statute is unambiguous. Also, the 
majority appears to have examined the intent behind 
the statute from the wrong perspective. The interpre
tation of the persistent offender statute is not a matter 
of gleaning the Legislature's intent. The so-called 
"three strikes" law was enacted by the people as an 
initiative. Thus, while the basic rules of construction 
are the same as those applicable to statutes passed by 
the Legislature, interpretation must focus on the col
lective intent of the voters. State v. Thorne. 129 
Wash.2d 736, 763, 921 P.2d 514 (1996). Here the 
majority incorrectly analyzed the issue as a matter of 
what the Legislature likely had in mind when it en
acted the statute. 

Addressing myself to the merits, the interaction be
tween the persistent offender statute and the offender 
score provisions of the SRA seems at least ambigu
ous. Unquestionably, any offense not "included in 'the 
offender score" under the washout provisions would 
not count as a "strike" under the persistent offender 
statute, since the definition of "persistent offender" 
uses precisely the same language. It is not entirely 
clear, however, that the voters intended that only the 
washout provisions would govern whether a prior 
offense is "included in the offender score." Although 
RCW 9.94A.360(5)(a)(ii) contains the .word "count" 
instead of "included," it cannot be said that the con
text in which that term is used is so different as to 
give it an entirely different meaning. As noted above, 
RCW 9.94A.360(5)(a)(ii) provides that all adult con
victions before July I, 1986, that were served concur
rently are to be treated as one offense "for the pur
pose of computing the offender score," with the of
fense that yields the highest score being the one the 
sentencing court must "use." If the sentencing court 
may "use" only one of the prior offenses computing 
the offender score, then it is *287 reasonable to as
sume that offense is "included" in the offender score. 
The fact that the word "count" was used rather than 
"included" in RCW 9.94A.36Q(5)(a)(ii) may simply 
indicate that the drafters believed it to be the more 
appropriate term under the circumstances. It is diffi
cult to divine from that difference in terms any par
ticular intent on the voters' part with respect to the 
"three-strikes" law. . 

While one could argue that considering prior concur
rently served crimes as one offense is not entirely 
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consistent with the intent expressed in RCW 
9.94A.392 to more severely punish repeat serious 
offenders, neither is the application of the washout 
provisions. Even under those provisions, a defendant ' 
with mUltiple prior Class· B felonies will not have 
strikes if that defendant has been crime-free for 10 
years. 

The majority makes the point that Keller's position is 
inconsistent with the portion of RCW 9.92A.36O(2) 
that provides that "Class A and sex prior felony con
victions shall always be included in the offender 
score." It observes, in that regard, that under Keller's 
interpretation multiple Class A or sex offenses that 
were committed before July 1, 1986, and served con
currently, would be considered**1041 as only one 
offense. While this may be one reason for concluding 
that subsection (5XaXii) was not meant to be used in 
defining what prior offenses count as strikes, it also 
underscores the ambiguity of the statute on this point. 

In sum, it is my view that it is not at all clear that the 
definition of "persistent offender" refers to only the 
washout provisions of RCW 9.94A.360(2). It is well 
established that a statute is ambiguous if it can be 
reasonably interpreted in two or more ways. State v. 
TilL 139 Wash.2d 107, 115,985 P.2d 365 (999). In 
my view, Keller has presented a reasonable argument 
that his two prior convictions are subject to the provi
sions of RCW 9.94A .360(5XaXii) and, therefore, 
"count" as only one in computing his offender score. 
Particularly in light of the fuet that a life sentence 
without the possibility of parole is at stake here, we 
should be free of doubt about the meaning of the 
statutes in question before *288 we reject that argu
ment. Because I am left with substantial doubt, I 
would resolve the ambiguity in favor of Keller per 
the rule oflenity. 

SANDERS, JOHNSON, and MADSEN, JJ., concur. 
Wash.,2001. 
State v. Keller 
143 Wash.2d 267,19 P.3d 1030 

END OF DOCUMENT 
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c 
Court of Appeals of Washington, 

Division 2. 
STATE of Washington, Respondent, 

v. 
Craig T. THIESSEN, Petitioner. 

No. 20899-7-11. 

Nov. 21, 1997. 

Following acquittal of defendant on criminal assault 
charges, the Superior Court, Grays Harbor County, 
Gordon Godfrey, J., awarded defendant reimburse
ment for defense costs and expenses and awarded 
statutory interest. State appealed award of interest. 
The Court of Appeals, Seinfeld, J., held that doctrine 
of sovereign immunity precluded award of interest on 
reimbursement for defense costs and expenses. 

Reversed. 

West Headnotes 

ill States 360 ~171 

360 States 
360V Claims Against State 

360k 171 k. Interest. Most Cited Cases 
Doctrine of sovereign immunity requires state's con
sent before court can hold it liable for interest on its 
debts. 

ill States 360 ~171 

360 States 
360V Claims Against State 

360k171 k. Interest. Most Cited Cases 
Statutory waiver of sovereign immunity as to interest 
will apply only in those circumstances specifically 
delineated by statute. 

ill Constitutional Law 92 C=>2475 

92 Constitutional Law 
92XX Separation of Powers 

92XX(C) Judicial Powers and Functions 
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92XX(C)2 Encroachment on Legislature 
92k2472 Making, Interpretation, and 

Application of Statutes 
92k24 7 5 k. Judicial "Reading Into" 

Statutory Language. Most Cited Cases 
(Formerly 92k70.1 (2» 

Statutes 361 €=>176 

361 Statutes 
361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
361kI76 k. Judicial Authority and Duty. 

Most Cited Cases 
Court does not read into statute provisions that are 
not there, nor does court modify statute by construc
tion. 

ill States 360 ~171 

360 States 
360V Claims Against State 

360kl71 k. Interest. Most Cited Cases 
Doctrine of sovereign immunity precluded award of 
interest on reimbursement of defense costs and ex
penses after defendant successfully defended himself 
against criminal assault charges by arguing self
defense. West's RCWA 4.56.110, 4.56.115, 
9A.16.110. 
**1208 *828 Loren Oakley, Grays Harbor County 
Deputy Prosecuting Attorney, Montesano, for State. 

Gregory Prosser Canova, Assistant Attorney General, 
Seattle, for Office of the Attorney General. 

Chris L. Matson, Seattle, Natalie Rosenbaum De 
Maar, Redmond, for Thiessen. 

SEINFELD, Judge. 

Arguing self-defense, Craig Thiessen successfully 
defended himself against criminal assault charges. 
Following RCW 9A. I 6.11 0(2), the trial court then 
awarded Thiessen $3,250 reimbursement for defense 
costs and expenses. In addition, it awarded him statu
tory interest. The State appeals the interest award and 
Thiessen concedes error. We agree that neither RCW 
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9A.l6.l1O, RCW 4.56.110, nor RCW 
4.56.115requires the State to pay interest under these 
circumstances. Thus, we reverse. 

{1J[2l[31 *829 The doctrine of sovereign immunity 
requires the State's consent before a court can hold it 
liable for interest on its debts. Our Lady of Lourdes 
Hosp. v. Franklin Cy .. 120 Wash.2d 439, 455-56, 842 
P.2d 956 (1993) (county not entitled to interest on 
award reimbursing it for inmate's medical expenses 
because no statute or contract indicates state's consent 
to liability for interest). A statutory waiver of sover
eign immunity as to interest will apply only in those 
circumstances specifically delineated by statute. 
Shum v. Department of Labor & Indus., 63 
Wash.App. 405, 411. 819 P.2d 399 (1991). We do 
not read into a statute provisions that are not there; 
nor do we modify a statute by construction. Shum, 63 
Wash.App. at 409, 819 P.2d 399 (absent express 
statutory provision, the state has not consented to 
liability for prejudgment interest on claim for indus
trial insurance benefits). 

ill Neither RCW 4.56.11 0, which provides for inter
est on judgments generally, nor RCW 9A.16.11O(2), 
which provides for self-defense reimbursement, au
thorize interest on reimbursement awards.FN1 Further, 
RCW 4.56.115, which contains a limited waiver of 
immunity for interest, applies only to "judgments 
founded on the tortious conduct of the [S]tate." FN2 A 
self-defense reimbursement award is not a "judg
ment" against the State, but rather is a "sundry claim" 
subject to the Legislature's discretion under RCW 
4.92.040(5). See *830City of Seattle v. Fontanilla, 
128 Wash.2d 492,505-06 n. 6, 909 P.2d 1294 (1996). 
Nor was the self-defense interest**1209 awarded 
here "founded on the [State's] tortious conduct" or 
based upon an "independent cause of action." See 
RCW 9A.16.11O. Thus, the waiver of sovereign im
munity in RCW 4.56.115 is not applicable here. 

FNl. RCW 9A.16.l10(2) provides: 

When a person charged with a crime listed 
in subsection (1) of this section is found 
not guilty by reason of self-defense, the 
state of Washington shall reimburse the 
defendant for all reasonable costs, includ
ing loss of time, legal fees incurred, and 
other expenses involved in his or her de
fense. This reimbursement is not an inde-

Page 2 

pendent cause of action. To award these 
reasonable costs the trier of fact must fmd 
that the defendant's claim of self-defense 
was sustained by a preponderance of the 
evidence. If the trier of fact makes a de
termination of self-defense, the judge 
shall determine the amount of the award. 

(Emphasis added). 

FN2. RCW 4.56.115 provides: "Judgments 
founded on the tortious conduct of the state 
of Washington or of the political subdivi
sions, ... shall bear interest from the date of 
entry at the maximum rate permitted under 
RCW 19.52.020 .... " 

Because the Legislature has not waived the State's 
sovereign immunity for interest on self-defense reim
bursement awards, we reverse the trial court's award 
of interest. 

MORGAN;and HUNT, J., conc4r. 
Wash.App. Div. 2,1997. 
State v. Thiessen 
88 Wash.App. 827,946 P.2d 1207 

END OF DOCUMENT 
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Supreme Court of Washington. 
WESTERN TELEPAGE, INC. d/b/a AT & T Wire

less Services, Appellant, 
v. 

CITY OF TACOMA DEPARTMENT OF FINANC
ING, Respondent. 

No. 68028-1. 

Argued March I, 2000. 
Decided May II, 2000. 

Telecommunications finn which provided one-way 
paging services sought refund of public utility tax of 
six percent of gross income which had been imposed 
against it by city as tax on telephone services. City 
denied refund request, and the Office of the Hearing 
Examiner .upheld denial of refund. Finn appealed, 

. and the Superior Court, Pierce County, Bryan Chush
coif, J., granted summary judgment to city. Provider 
appealed, and the Court of Appeals afflJ'Illed, 95 
Wash.App. 140. 974 P.2d 1270. After granting peti
tion for review, the Supreme Court, Talmadge, J., 
held that: ( I) paging system constituted "network 
telephone service," so that firm was engaged in "tele
phone business," and could properly be made subject 
to local public utility tax, and (2) city's enactment of 
ordinance which subjected paging services to same 
local public utility tax rate as telephone businesses 
did not result in impermissible increase in tax rate on 
such services, in violation of Statute governing impo
sition of license fees or taxes on certain business ac-

. tivities. 

Affinned. 

West Headnotes 

ill Appeal and Error 30 €=>893(1) 

30 Appeal and Error 
30XVI Review 

Court 

30XVI(F) Trial De Novo 
30k892 Trial De Novo 

30k893 Cases Triable in Appellate 

30k893(J) k. In General. Most Cited 
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Cases 
Appellate court reviews an order of summary judg
ment de novO. CR 56(c). 

ill Appeal and Error 30 €=>934(1) 

30 Appeal and Error 
30XVI Review 

30XVI(G) Presumptions 
30k934 Judgment 

30k934( I) k. In General. Most Cited 
Cases 
On appeal from grant of summary judgment, review
ing court construes the facts and the inferences from 
the facts in a light most favorable to the nonmoving 
party. CR 56(c). 

ill Appeal and Error 30 ~893(1) 

30 Appeal and Error 
30XVI Review 

Court 

30XV[(F) Trial De Novo 
30k892 Trial De Novo 

30k893 Cases Triable in Appellate 

30k893(1) k. In General. Most Cited 

Statutory interpretation is a question of law, which is 
reviewed de novo. 

ill Statutes 361 ~190 

36l Statutes 
361 VI Construction and Operation 

. 361 VI(A) General Rules of Construction 
361kl87 Meaning of Language 

361kl90 k. Existence of Ambiguity. 
Most Cited Cases 
A statute is ambiguous if it can be reasonably inter
preted in more than one way. 

ill Statutes 361 ~190 

361 Statutes 
361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
361kl87 Meaning of Language 
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361kl90 k. Existence of Ambiguity. 
Most Cited Cases 
While a statute is ambiguous if it is susceptible to 
two or more reasonable interpretations, a court is not 
obliged to discern an ambiguity by imagining a vari
ety of alternative interpretations. 

l§l Statutes 361 c£;::;;;>190 

361 Statutes 
361 VI Construction and Operation 

361 Vl(A) General Rules of Construction 
361kl87 Meaning of Language 

361k190k. Existence of Ambiguity. 
Most Cited Cases 
A court does not construe unambiguous statutes. 

III Statutes 361 ~188 

361 Statutes 
361 VI Construction and Operation 

361 Vl(A) General Rules of Construction 
361kl87 Meaning of Language 

361kl88 k. In General. Most Cited 

Statutes 361 ~212.7 

361 Statutes 
361 VI Construction and Operation 

361 Vl(A) General Rules of Construction 
361 k212 Presumptions to Aid Construction 

361k212.7 k. Other Matters. Most Cited 
Cases 

. In judicial interpretation of statutes, the first rule is 
that the court should assume that the legislature 
means exactly what it says, and plain words do not 
require construction. 

00 Statutes 361 c£;::;;;>181(1) 

361 Statutes 
361 VI Construction and Operation 

361 Vl(A) General Rules of Construction 
361 k 180 Intention of Legislature 

361k1811n General 
36IkI81(l) k. In General. Most 

Cited Cases 

Statutes 361 c£;::;;;> 190 
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361 Statutes 
361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
361k187 Meaning of Language 

361kl90 k. Existence of Ambiguity. 
Most Cited Cases 
When construing an unambiguous statute, court looks 
to the wording of the statute, not to outside sources 
such as legislative intent. 

m Statutes 361 ~45 

361 Statutes 
361 VI Construction and Operation 

361 Vl(B) Particular Classes of Statutes 
361k245 k. Revenue Laws. Most Cited 

Cases 
Ambiguous tax statutes are to be construed against 
the taxing entity. 

l!Ql Telecommunications 372 €=>1043 

372 Telecommunications 
372IV Wireless and Mobile Communications 

372k I 043 k. License or Authorization Fees or 
Taxes. Most Cited Cases 

(Formerly 372k46 1.10) 
Paging system in which telecommunications fmn 
transmitted numeric and alpha-numeric messages to 
its customers' paging devices involved the providing 
of data by microwave, and thus constituted "network 
telephone service," so that firm was engaged in "tele
phone business," and could properly be made subject 
to local public utility tax imposed pursuant to ordi-
nance. West's RCWA 82.04.065. • 

ill1 Statutes 361 ~188 

361 Statutes 
361 VI Construction and Operation 

Cases 

361 Vl(A) General Rules of Construct~on 
361k187 Meaning of Language 

361kl88 k. In General. Most Cited 

Where terms used are not defined in the statute, court 
turns to their ordinary dictionary meaning. 

.l!1l Telecommunications 372 €;;;;;;>1043 
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372 Telecommunications 
. 372IV Wireless and Mobile Communications 

372k1043 k. License or Authorization Fees or 
Taxes. Most Cited Cases 

(Formerly 372k461.10) 
Definition of "pager service" in local ordinance mak
ing pager services subject to local public utility tax, 
which defined such service as service provided by 
means of an electronic device which has the ability to 
send or receive voice or digital messages transmitted 
through the local telephone network, via satellite or 
any other form of voice or data transmission, was not 
inconsistent with definition of ''telephone services" 
contained in statute authorizing imposition of public 
utility tax on such services. West's RCW A 82.04.065. 

mJ. Statutes 361 €=>214 

361 Statutes 
361 VI Construction and Operation 

361 VI(A) General Rules of Construction 
361k213 Extrinsic Aids to Construction 

361 k214 k. In General. Most Cited 

In light of reluctance of courts to discern legislative 
intent from ~he testimony of a single legislator, the 
view of a lobbyist is of even less utility in discerning 
the Legislature's intent in enacting a bill. . 

1Ml Statutes 361 €='219(3) 

361 Statutes 
361 VI Construction and Operation 

361VI{A) General Rules of Construction 
361k213 Extrinsic Aids to Construction· 

361 k219 Executive Construction 
361k219(3) k. Long Continuance of 

Construction, and Approval or Acquiescence. Most 
Cited Cases 
While a court may defer to a long-standing adminis
trative agency interpretation of a statute, it will do so 
only when the statutory language is ambiguous, and 
the agency interpretation is clear and definitive. 

WI. Taxation 371 ~2529 

371 Taxation 
371 III Property Taxes 

371III(ID Levy and Assessment 
371 III(H)5 Valuation of Property 
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371k2529 k. Personal Property in Gen
eral. Most Cited Cases 

(Fonnerly 371k350, 238k29) 
Statute governing imposition of license fees or taxes 
on certain business activities was not designed to 
freeze local tax codes at their 1982 status, but was 
designed to severely restrict the tax rates local gov
ernments could assess. West's RCWA 35.21.710. 

(16) Taxation 371 ~529 

371 Taxation 
371 III Property Taxes 

371II1(H) Levy and Assessment 
3711IIfH)5 Valuation of Property 

371k2529 k. Personal Property in Gen
eral. Most Cited Cases 

(Fonnerly 371k350, 238k5.5) 
Local governments can change the tax treatment of 
certain activities to make that taxation consistent with 
state definitions, so long as the effort is not a mere 
subterfuge meant to circumvent the express restric
tions on local taxing authority set forth in statute 
governing imposition of license fees or taxes on cer
tain business activities. West's RCWA 35.21.710. 

1!1.l Telecommunications 372 €=:>1043 

372 Telecommunications 
372IV Wireless and Mobile Communications 

372kl043 k. License or Authorization Fees or 
Taxes. Most Cited Cases 

(Fonnerly 372k461.1 0) 
City's enactment of ordinance which subjected pag
ing services to same local public utility tax rate as 
telephone businesses generally was expressly author
ized by state law, and did not result in impennissible 
increase in tax rate on such services, in violation of 
statute governing imposition of license fees or taxes 
on certain business activities. West's RCWA 
35.21.710. 
**886 *601 Lane, Powell, Spears & Lubersky, 

. George Carl Mastrodonato, Olympia amicus curiae 
on behalf of Association of Washington Businesses. 

Davis, Wright & Tremaine, D. Bruce Lamka, Dirk 
Jay Giseburt, Seattle, for Petitioner. 

Harding Thomas Roe, Assistant Tacoma City Attor
ney, Tacoma, for Respondent. 
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TALMADGE, J. 

We must decide in this case if the City of Tacoma's 
(Tacoma) local public utility tax on paging services is 
consistent with the state law definition of a taxable 
telephone business under RCW 82.04.065(4), and 
whether Tacoma's tax constitutes an excessive in
crease in a tax rate pursuant to RCW 35.21.710. Inso
far as paging services involve the transmission of 
data by microwave systems, we conclude Tacoma's 
local public utility tax on paging services is consis
tent with RCW 82.04.065. We also hold Tacoma's 
taxation of paging services under its public utilities 
tax does not violate RCW 35.21.710, even though 
Tacoma formerly taxed such activities under the ser
vices classifications of its local business and occupa
tion (8 & 0) tax. We affirm the judgment of the trial 
court. 

ISSUES 

1. Does the definition of "telephone business" under 
RCW 82.04.065 include paging services? 

*602 2. Does a municipality violate the restriction of 
RCW 35.21.710 if it properly classifies and taxes an 
activity under its local tax ordinances thereby chang
ing the rate of taxation on the activity? 

FACTS 

Western Telepage, Inc., d/b/a AT & T Wireless Ser
vices (Telepage), has provided paging services in 
Tacoma and elsewhere in Washington since 1984. It 
also leases paging devices to some of its customers. 
Telepage's paging service transmits numeric and al
pha-numeric messages to customers. A numeric mes
sage is usually transmitted in response to a telephone 
call made to a custorrier's pager access number; a 
telephone company then transmits the call to 
Telepage's paging terminal. Alternatively, an alpha
numeric message may be prompted by a message 
sent to the paging terminal by one of several ways, 
including direct access by modem, dictation to a live 
operator, ,and Internet e-mail. For either the numeric 
or alpha-numeric message, Telepage's paging termi
nal sends a microwave (radio) transmission to the 
pager device advising the caller to return a call to 
**887 the specified telephone number or transmitting 
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the brief alpha-numeric message.FNI Generally, the 
pager itself does not permit the customer to respond 
to callers or to initiate messages, nor does it have any 
of the capacities sometimes associated. with more 
recent innovations in two-way paging-message ac
knowledgment, embedded responses, Or message 
initiation. 

FN I. Telepage has argued throughout this 
case that its paging services involve "one
way" communication-its terminal transmits 
only by microwave to the pager. However, 
to be fair, it could be argued two-way com
munications are actually involved. Someone 
must also telephone, e-mai~ or otherwise 
communicate a message to Telepage's ter
minal before the paging service has any 
practical utility. 

Until 1981, the Legislature imposed a public utility 
tax on traditional telephone services. Former RCW 
82.16.010 (1965), amended by Laws of 1981, ch. 
144, § 2. Recognizing the impending revolution in 
telecommunications services and wishing to "level 
the playing field" between regulated *603 telephone 
businesses and emerging, nonregulated telecommuni
cations companies,fm the Legislature broadened the 
definition of companies susceptible to the state public 
utilities tax by amending former RCW 82.16.010. 
Former RCW 82.16.010(6), the 1981 predecessor to 
RCW 82.04.065, stated: FN3 

FN2. The legislature recognizes that there 
have been significant changes in the nature 
of the telephone business in recent years. 
Once solely the domain of regulated mo
nopolies, the telephone business has now 
been opened up to competition with respect 
to most of its services and equipment. As a 
result of this competition, the state and local 
excise tax structure in the state of Washing
ton has become discriminatory when applied 
to regulated telephone company transactions 
that are similar in nature to those consu
mated [sic] by nonregulated competitors. 
Telephone companies are forced to operate 
at a significant state and local tax disadvan
tage when compared to these nonregulated 
competitors. 

To remedy this situation, it is the intent of 
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the legislature to place telephone compa
nies and nonregulated competitors of tele
phone companies on an equal excise tax 
basis with regard to the providing of simi
·Iar goods and services. 

Laws of 1981, ch. 144, § l. 

FN3. In 1983, the Legislature amended for
mer RCW 82.16.010(6), deleting the subsec
tion and placing the defmition of "telephone 
business" in RCW 82.04.065. Laws of 1983, 
2d Ex.Sess., ch. 3, §§ 24, 32. 

"Telephone business" means the business of provid
ing access to a local telephone network, local tele
phone network switching service, toll service, or 
coin telephone services, or providing telephonic, 
video, data, or similar communication or transmis
sion for hire, via a local telephone network, toll 
line or channel, or similar communication or 
transmission system. It includes cooperative or 
farmer line telephone companies or associations 
operating an exchange. "Telephone business" does 
not include the providing of competitive telephone 
service, or the providing of cable television service. 

Laws of 1981, ch. 144, § 2(6). 

As predicted, the telecommunications industry un
derwent unprecedented change in the 1980's. The 
breakup of the AT & T telephone system monopoly 
involving the local Bell operating companies, United 
States v. American Tel. & Tel. Co., 552 F.Supp. 131 
(D.D.C.I982), affd, 460 U.S. 1001, 103 S.Ct. 1240, 
75 L.Ed.2d 472 (1983), the onset of *604 new, com
petitive long distance telephone services, and the 
development of new telecommunications services 
such as cable television, cellular telephones, and 
Internet-based services were major mileposts in that 
industry-wide change. Several of these new service 
industries sought and obtained exemptions from the 
public utilities tax, which are reflected in the present 
language ofRCW 82.04.065, which states: 

(I) "Competitive telephone service" means the 
providing by any person of telecommunications 
equipment or apparatus, or service related to that 
equipment or apparatus such as repair or mainte
nance service, if the equipment or apparatus is of a 
type which can be provided by persons that are not 
subject to regulation as telephone companies under 
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Title 80 RCW and for which a separate charge is 
made. 

(2) "Network telephone service" means the provid
ing by any person of access to a local telephone 
network, local telephone network switching ser
vice, toll service, or coin telephone services, or the 
providing of **888 telephonic, video, data, or simi
lar communication or transmission for hire, via a 
local telephone network, toll line or channel, cable, 
microwave, or similar communication or transmis
sion system. "Network telephone service" includes 
interstate service, including toll service, originating 
from or received on telecommunications equipment 
or apparatus in this state if the charge for the ser
vice is billed to a person in this state. "Network 
telephone service" includes the provision of trans
mission to and from the site of an internet provider 
via a local telephone network, toll line or channel, 
cable, microwave, or similar communication or 
transmission system. "Network telephone service" 
does not include the providing of competitive tele
phone service, the providing of cable television 
service, the providing of broadcast services by ra
dio or television stations, nor the provision of 
internet service as defined in RCW 82.04.297, in
cluding the reception of dial-in connection, pro
vided at the site of the internet service provider. 

(3) "Telephone service" means competitive tele
phone service or network telephone service, or 
both, as defined in subsections (I) and (2) of this 
section. 

(4) "Telephone business" means the business of 
providing *605 network telephone service, as de
fined in subsection (2) of this section. It includes 
cooperative or farmer line telephone companies or 
associations operating an exchange. 

In the early 1990's, representatives of the cellular 
telephone industry prevailed upon the Legislature to 
direct the Department of Revenue (DOR) to review 
state and local taxes on cellular telephone companies. 
DOR created an advisory committee on cellular tele
phone services; in turn, that committee recommended 
a model local ordinance on the taxation of such ser
vices. Prompted by the dissemination of this model 
ordinance, Tacoma initiated a review of its tax treat
ment of cellular telephone and paging services. 
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Until 1995, Telepage had reported and paid its B & 0 
taxes locally under the "Services and Other" classifi
cation of Tacoma Municipal Code (TMC) 6.68.220. 
~ Under that classifICation, Telepage paid a B & 0 
tax of forty-eight one-hundredths of one percent 
(.0048%) of its gross income, the rate applicable to 
those "engaged in the business of rendering any type 
of service[.]" TMC 6.68.220(1). Prior to 1995,Ta
coma did not apply its local public utility tax to pag
ing services. 

FN4. Telepage voluntarily reported and paid 
the B & 0 tax at this miscellaneous rate; Ta
coma never instructed it to do so. According 
to Duston Jensen, Manager of the Tax & Li
cense Division of Tacoma's Department of 
Finance, "[t]he manner in which a company 
has reported does not make it correct or 
change the law as to the proper reporting 
classification." Clerk's Papers at 168. 

In March 1995. Tacoma adopted Ordinance 25680, 
which amended Title 6 of the Tacoma Municipal 
Code, and defined pager service for purposes of Ta
coma's local public utilities tax as follows: 

"Pager service" means service provided by means 
of an electronic device which has the ability to 
send or receive voice or digital messages transmit
ted through the local telephone network, via satel
lite or any other form of voice or data transmission. 

TMC 6.67.020. TMC 6.67.030 subjects both cellular 
telephone services and paging services to the local 
public utility*606 tax of six percent of the taxpayer's 
total gross income. This is the same rate applicable to 
"telephone businesses" generally; TMC 6.66.030. 
The tax became effective on July I, 1995. 

After the adoption of the ordinance, Tacoma sent a 
letter to Telepage stating: 

Effective July I, 1995, a city tax of 6% will be im
posed on paging services, which is defined as a 
communication service. Prior to July I, 1995, all 
gross sales received from customers inside the city 
limits should be reported under the Service and 
Other classification. 

Ex. 4. When Tacoma discovered pager companies 
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had not been reporting under the proper tax c1assifi
"cation, it decided to prospectively collect the proper 
rate under the proper classification. This decision 
allowed the companies to continue reporting as they 
had been doing, but provided a date certain as to 
when they would be required to begin **889 report
ing under the proper classification and paying at the 
proper rate. Tacoma also believed this decision 
would limit the financial hardship for the companies' 
previous underreporting, as it did not seek retroactive 
adjustment. 

Under protest, Telepage paid the tax as required and 
requested a refund at the end of the year. Tacoma 
denied the request, and Telepage administratively 
appealed to the Tacoma Office of the Hearing Exam
iner. A hearing examiner considered only the issue of 
whether Telepage's services fit the definition of 
"pager service" set forth in TMC 6.67.020. The hear
ing examiner denied Telepage's refund request and 
affirmed the application ofTMC 6.67 to Telepage. 

Telepage appealed the hearing examiner's ruling to 
the Pierce County Superior Court. In its appeal, 
Telepage alleged it was due a tax refund because its 
business of providing one-way paging services was 
not covered by the tax ordinance as properly con
strued and, if the ordinance applied, the tax exceeded 
Tacoma's authority under RCW 35.21.710. Telepage 
moved for partial summary judgment *607 on the 
issue of whether the Tacoma ordinance unlawfully 
increased Telepage's tax rate in excess of two percent 
and conflicted with the statutory definition of tele
phone business. The trial court, the Honorable Bryan 
ChushcoH: denied Telepage's motion and subse
quently granted Tacoma's motion for summary judg
ment, finding the statutory definition was plain on its 
face and included paging services; thus, Tacoma's 
ordinance was not in violation of state law. 

Telepage appealed to the Court of Appeals, Division 
Two. which affirmed in a published decision, holding 
paging services as defined in the Tacoma ordinance 
are not inconsistent with the state definition of tele
phone business. Western Te/epage. Inc. v. City or 
Tacoma. 95 Wash.App. 140,974 P.2d 1270 (1999). 
We granted Telepage's petition for review. 

ANALYSIS 

lllUl We review an order of summary judgment de 
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novo. Enterprise Leasing. Inc. v. City of Tacoma. 139 
Wash.2d 546, 988 P.2d 961, 964 (999); Wilson v. 
Steinbach. 98 Wash.2d 434, 437, 656 P.2d 1030 
(982). Summary judgment is appropriate only if the 
pleadings, affidavits, depositions, and admissions on 
file demonstrate the absence of any genuine issues of 
material fact, and the moving party is entitled to 
judgment as a matter of law. CR 56(c). We construe 
the facts and the inferences from the facts in a light 
most favorable to the nonmoving party. Reid v. 
Pierce County. 136 Wash.2d 195,201, 961 P.2d 333 
D..2m; Wilson. 98 Wash.2d at 437,656 P.2d 1030. 

ill Additionally, statutory interpretation is a question 
of law, which we review de novo. Enterprise Leas
ing. 139 Wash.2d at 551, 988 P.2d 961; Monroe v. 
Soliz. 132 Wash.2d 414, 418, 939 P.2d 205 (997); 
Rettkowski v. Department of Ecology, 128 Wash.2d 
508,515,910 P.2d462 (l996). 

A. Telephone Business 

The basic question in this case is whether the defini
tion of "pager services" in TMC 6.67.020 is consis
tent with the *608 statutory definition of telephone 
services in RCW 82.04.065. Telepage asserts the 
lower courts incorrectly concluded the statute is un
ambiguous and includes paging services. Rather, 
Telepage contends the Legislature did not intend to 
include paging services in the statute because the 
statutory definition, when properly construed, is lim
ited to "two-way" communications and paging ser
vices do not meet that definition. Tacoma, in tum, 
argues the statutory definition of telephone services 
subject to the public utility tax plainly encompasses 
paging services. Tacoma suggests there is no ambigu
ity in the language of the statute because paging ser
vices involve the transmission of data or information. 

Under state law, " '[t]elephone business' means the 
business of providing network telephone service, as 
defined in subsection (2) of this section." RCW 
82.04.065(4). Network telephone service means: 

the providing by any person of access to a local tele
phone network, local telephone network switching 
service, toll service, or coin telephone services, or 
the providing of telephonic, video, data, or similar 
communication**890 or transmission for hire, via 
a local telephone network, toll line or channel, ca
ble, microwave, or similar communication or 
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transmission system . ... 

RCW 82.04.065(2) (emphasis added). 

Will. A statute is ambiguous if it can be reasonably 
interpreted in more than one way. Vashon Island 
Comm. for Self-Gov't v. Washington State Boundary 
Review Bd. 127 Wash.2d 759, 771, 903 P.2d 953 
(1995) (emphasis added). While a statute is ambigu
ous if it is susceptible to two or more reasonable in
terpretations, we are not obliged to discern an ambi
guity by imagining a variety of alternative interpreta
tions. State v. Tili. 139 Wash.2d 107, 115, 985 P.2d 
365(999). 

(6][7][8][9J Moreover, we do not construe unambi
guous statutes. Whatcom County v. City of Belling
ham. 128 Wash.2d 537, 546,909 P.2d 1303 (996). 
"In judicial interpretation of *609 statutes, the first 
rule is 'the court should assume that the legislature 
means exactly what it says. Plain words do not re
quire construction'." State v. McCraw. 127 Wash.2d 
281, 288,898 P.2d 838 (995) (quotingSidis v. Bro
die/Dohrmann. Inc .. 117 Wash.2d 325, 329, 815 P.2d 
781 (991)); State v. Smith. 117 Wash.2d 263, 271, 
814 P.2d 652 (991) ("Words are given the meaning 
provided by the statute or, in the absence of specific 
definition, their ordinary meaning. ") (quoting State v. 
Standifer. Ito Wash.2d 90. 92, 750 P.2d 258 (988». 
Thus, when construing an unambiguous statute we 
look to the wording of the statute, not to outside 
sources such as legislative intent. Multicare Med 
cir. v. Department of Soc. & Health Servs .. 114 
Wash.2d 572, 582, 790 P.2d 124 (1990). Em 

FN5. One canOn of construction indicates 
ambiguous statutes are to be construed 
against the taxing entity; it is not applicable 
here because the statute is clear on its face. 
See Dravo Corp. v. City of Tacoma. 80 
Wash.2d 590,595,496 P.2d 504 (1972). 

{10][II]f12J Here, Telepage's interpretation cannot 
be harmonized with the plain language of the statute. 
On its face, the statute is not ambiguous. It defines 
precisely the range of activity that falls within its 
purview-the transmission of telephonic, video, data, 
or similar communication by telephone line or mi
crowave. Although Telepage concedes its paging 
services involve a transmission of signals by micro
wave, Br. of Appellant at 28, it denies its services 
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involve "the providing of telephonic, video, data, or 
similar communication or transmission[.1" RCW 
82.04.065(2). Thus, the real issue before us narrowly 
focuses on whether Telepage transmits telephone, 
video, data, or similar communication by microwave. 
Because those terms are not defined in the statute, we 
tum to their ordinary dictionary meaning. C.J.C. v. 
Corporation of Catholic Bishop. 138 Wash.2d 699, 
709, 985 P.2d 262 (999) (citing American Legion 
Post No, 32 v. City o(Walla Walla. 116 Wash.2d I, 
8,802 P.2d 784 (991)). 

Webster's dictionary defines "telephonic"· as "con
veying sound to a distance ... of or relating to the 
telephone ... *610 carried or conveyed by telephone." 
Webster's Third New International Dictionary 2350 
(1971). It dermes "video" as "relating to or used in 
the transmission or reception of the television im
age." Id at 2551. These definitions do not accurately 
describe Telepage's paging serVices. Thus, the only 
category left under which paging services would con
stitute a tel~phone business is if such services in
volved data communication or transmission. Web
ster's dermes "data" (the plural of "datum") as "mate
rial serving as a basis for discussion, inference, or 
determination of policy ... detailed in/orm(ltion 0/ any 
kind" Webster's Third New International Dictionary 
577 (1971) (emphasis added). Likewise, Webster's 
New Riverside University Dictionary 348 (1984) de
fines "data" as "(i]nformation, esp. infonnation or
ganized for analysis or used as the basis for decision
making ... [n]umerical information suitable for com
puter processing ... data can now function as a singu
lar form in English." 

As previously stated, paging services involve the 
transmission or communication of data because the 
service transmits numeric and alpha-numeric infor
mation to customers by microwave. Simply put, pag
ing services involve the transmission of iriformation. 
As such, paging services plainly fall within the pur
view of RCW 82.04.065. Nowhere does **891 the 
statute say only two-way communications are subject 
to RCW 82.04.065. Furthermore, of the three enu
merated types of communication included in the stat
ute, only one, "telephonic," is traditionally a two-way 
communication. Western Telepage. 95 Wash.Ap,p. at 
146 n. 8, 974 P.2d 1270. 

Even were we to discern an ambiguity in the statute 
requiring our construction of RCW 82.04.065, we do 
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not believe Telepage's arguments support its own 
interpretation of the statute. First, by its terms, RCW 
82.04.065 applies to the transmission of data by mi
crowave. Second, the Legislature expressly excluded 
from RCW 82.04.06~4) various types of "network 
telephone service," such as competitive telephone 
services, cable television, radio, broadcast television, 
and the Internet. It did not expressly exclude *611 
paging services. As we have noted, the mention of 
one thing implies the exclusion of others, under the 
maxim "expressio unius est exclusio alterius." State 
ex rei. Port o(Seaule v. Department of Public Serv .. 
I Wash.2d 102, 95 P.2d 1007 (939). Thus, where 
the Legislature did not expre~ly exclude paging ser
vices from the broad definition of network telephone 
services in RCW 82.04.065(4), it must be assumed 
the Legislature did so intentionally. 

U1l Telepage argues we should be per,;uaded only 
"two-way" transmissions are covered by RCW 
82.04.065, but it undercuts its own position by ac
knOWledging that "large-scale," one-way data dis
semination is subject to the statute. Moreover, 
Telepage's view on two-way communication as the 
essence of the definition in RCW 82.04.065 is based 
on the declaration of a former telephone company 
lobbyist Given our reluctance to discern legislative 
intent from the testimony of a single legislator, City 
of Yakima v. International Ass'n of Fire Fighters. 
AFL-CIO, Local 469. 117 Wash.2d 655, 677, 818 
P.2d 1076(991), we find the view of a lobbyist to 
be of even less utility in discerning the Legislature'S 
intent in enacting a bill.~ Moreover, the declaration 
submitted was written 17 years after the events of 
1981. A noncontemporaneous understanding of legis
lative intent is not reflective of the Legislature's ra
tionale for enacting a 1981 statute. 

FN6. While lobbyists refer to themselves as 
the "Third House," this appellation has no 
grounding in our Constitution. See WASH. 
CONST.., art. II, § 1. 

ll1l Telepage's best argument is the fact DOR appar
ently does not treat paging as a "telephone business" 
for tax purposes. Telepage repeatedly refers to an 
article in a DOR newsletter, Tax Topics, which s.tates: 
"A pager does not provide an ability to establish two
way contact or communication. Consequently, paging 
services are not classified as telephone services." 
Clerk's Papers at 261. While we may defer to a long-
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standing agency interpretation of a statute, Davis v. 
Emplovment Security Dep't, 108 Wash.2d 272, 279, 
737 P.2d 1262 (1987), we do so only when the statu
tory language is ambiguous. *612Waste Manage
ment. Inc. v. Utilities & Transp. Comm'n. 123 
Wash.2d 621, 627-28, 869 P.2d 1034 (1994); see also 
Cowiche Canyon Conservancy v. Bosley. 118· 
Wash.2d 801, 813-14, 828 P.2d 549 (1992). Addi
tionally, the agency interpretation must be clear and 
defmitive. DOR did not adopt a rule on the issue in 
this case,ftfl. nor did it adopt an interpretive guideline 
or a policy statement.FN8 We decline to give defer
ence to a short article in an agency bulletin that lacks 
an official, definitive analysis of the **892 issue in 
question. In the absence of a DOR rule, interpretive 
guideline, Or policy statement on the issue of paging 
services being subject to RCW 82.04.065, we believe 
the language of RCW 82.04.065 compels the conclu
sion paging services meet the definition of network 
telephone services in RCW 82.04.065. 

FN7. Arguably, an agency policy of the na
ture Telepage contends existed here had to 
be adopted as a rule. RCW 34.05.010(16); 

. Hillis v. Department or Ecology. 131 
Wash.2d 373,399,932 P.2d 139 (1997). 

FN8. RCW 34.05.230 encourages agency 
adoption of interpretive or policy statements. 
RCW 34.05.012(8) defines an "interpretive 
statement" as 

a written expression of the opinion of an 
agency, entitled an interpretive statement 

. by the agency head or its designee, as to 
the meaning of a statute or other provision 
of law, of a cOlirt decision, or of an 
agency order. 

RCW 34.05.010(15) defines a "policy 
statement" as 

a written description of the current ap
proach of an agency, entitled a policy 
statement by the agency head or its desig
nee, to implementation of a statute Or 
other provision of law, of a court decision, 
or of an agency order, including where 
appropriate the agency's current practice, 
procedure, Or method of action based 
upon that approach. 
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In summary, we believe RCW 82.04.065 plainly con
templates taxation of paging services because such 
services involve data transmitted by microwave. 
Consequently, the definition of ''pager service" in 
TMC 6.67.020 is not inconsistent with the definition 
of telephone services contained in RCW 82.04.065. 

B. Limitation on the Tax Rate 

Telepage also contends TMC 6.67 violates the terms 
of RCW 35.21.710, which limits the rate of increase 
in local taxes. We disagree. 

*613 RCW 35.21.710 states: 

Any city which imposes a license fee or tax upon 
business activities consisting of the making of re
tail sales of tangible personal property which are 
measured by gross receipts or gross incom·e from 
such sales, shall impose such tax at a single uni
form rate upon all such business activities. The tax
ing authority granted to cities for taxes upon busi
ness activities measured by gross receipts or gross 
income from sales shall not exceed a rate of .0020; 
except that any city with an adopted ordinance at a 
higher rate, as of January I, 1982 shall be limited 
to a maximum increase of ten percent of the Janu
ary 1982 rate, not to exceed an annual incremental 
increase of two percent of current rate: Provided. 
That any adopted ordinance which classifies ac
cording to different types of business or services 
shall be subject to both the ten percent and the two 
percent annual incremental increase limitation on 
each tax rate: Provided further. That all surtaxes on 
business and occupation classifications in effect as 
of January I, 1982, shall expire no· later than De
cember 31, 1982, or by expiration date established 
by local ordinance. Cities which impose a license 
fee or tax upon business activities consisting of the 
making of retail sales of tangible personal property 
which are measured by gross receipts or gross in
come from such sales shall be required to submit 
an annual report to the state auditor identifying the 
rate established and the revenues received from 
each fee or tax. This section shall not apply to any 
business activities subject to the tax imposed by 
chapter 82.16 RCW. For purposes of this section, 
the providing to consumers of competitive tele
phone service, as defined in RCW 82.04.065, shall 
be deemed to be the retail sale of tangible personal 

02009 Thomson Reuters. No Claim to Orig. US Gov. Works. 



998 P.2d 884 
140 Wash.2d 599,998 P.2d 884 
(Cite as: 140 Wash.2d 599, 998 P.2d 884) 

property. 

[I5l[16UI 7] Prior to 1995, Tacoma treated paging 
services as services for 'purposes of its local B & 0 
tax, but changed the basis for the tax on such services 
to the local option public utilities tax authorized by 
state law. We do not believe RCW 35.21.110 was 
designed to freeze local tax codes at their 1982 status; 
the statute was, however, designed to severely restrict 
the tax rates local governments could assess. Local 
governments can change the tax treatment of certain 
activities to make that taxation consistent with state 
defmitions, *614 so long as the effort is not a mere 
subterfuge, meant to circumvent the express restric
tions on local taxing authority set forth in RCW 
35.21.710. Telepage fails to show Tacoma's action 
here was pretextual or prompted by a bad faith effort 
to circumvent the provisions of RCW 35.21.710. 
Rather, it was the result of an analysis by DOR's ad
visory committee of the tax treatment of cellular tele
communications and paging services, as well as the 
promulgation of a model ordinance. Tacoma made its 
taxation 9f paging services consistent with a public 
utilities tax expressly authorized by state law. RCW 
35.21.714. As such, Tacoma did not raise the B & 0 
tax rate on such services, and RCW 35.21.710 does 
not apply. See, Enterprise Leasing, 139 Wash.2d at 
554,988 P.2d 961. 

CONCLUSION 

RCW 82.04.065 is clear on its face. The definition of 
"telephone business" includes paging services be
cause those services involve the transmission or 
communication of data by microwave. Tacoma's or
dinance is consistent with the statute. Moreover, the 
Tacoma ordinance does not violate **893RCW 
35.21.110 as it represents Tacoma's good faith effort 
to properly classify and tax paging services, and does 
not represent an increase in the local B & 0 tax rate. 

We affirm the judgment in favor of Tacoma. 

GUY, C.J., SMITH, JOHNSON, MADSEN, 
ALEXANDER, SANDERS, IRELAND, and 
BRIDGE, 11., concur. 
Wash.,2000. 
Western Telepage, Inc. v. City of Tacoma Dept. of 
Financing 
140 Wash.2d 599, 998 P.2d 884 

END OF DOCUMENT 
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H 
Court of Appeals of Washington, 

Division 2. 

. WASHINGTON HOSPITAL LIABILITY INSUR
ANCE FUND, a Washington Non-Profit Corpora

tion, Respondent, 
v. 

PUBLIC HOSPITAL DISTRICT NO.1 OF CLAL
LAM COUNTY, Karolyn Burdick, David Duclos 
and Bill Brager, Individually, and in Their Official 
Capacity as Commissioners of Public Hospital Dis
trict No.1 of Clallam County; Robert J. Clark, Indi
vidually, and Glenda Clark, His Wife; and Robert J. 

ClaIX, in His Official Capacity as Treasurer of Public 
Hospital District No.1 of Clallam County, Appel

lants. 
No. 11493-3-IL 

Aug. 21,1990. 

Insurer sued insured hospital and its treasurer, seek
ing declaratory judgment determination as to its duty 
under policy. The Superior Court, Clallam County, 
Waldo F. Stone, J. pro tem., held that policy did not 
cover claim. Insureds appealed. The Court of Ap
peals, Petrich, J., held that hospital district was per
mitted by law to indemnity its treasurer for loss in
curred as a result of a direct claim by hospital district 
itself, and that the indemnification commitment of 
the hospital was covered by the insurance. 

Reversed. 

Worswick, J., dissented and filed opinion. 

West Headnotes 

III Health 198H ~33 

198H Health 
198m Regulation in General 

198HI(C) Institutions and Facilities 
198Hk233 k. Power of Local Government. 

Most Cited Cases 
(Formerly 204k3 Hospitals) 

A hospital district, as a municipal corporation, is lim-
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ited to those powers expressly granted and to powers 
necessarily or fairly implied in or incident to powers 
expressly granted, and also those essential to declared 
objects and purposes . 

ill Health 198H ~63 

198H Health 
198m Regulation in General 

198HI(C) Institutions and Facilities 
198Hk259 Officers and Employees 

198Hk263 k. Compensation and Bene
fits. Most Cited Cases 

(Formerly 204k4 Hospitals) 
Public hospital districts have common-law authority 
to indemnity their officers for loss incurred in good 
faith discharge of their duties. 

ill Insurance 217 ~379 

217 Insurance 

ties 

ties 

217XVII Coverage--Liability Insurance 
217XVII(B) Coverage for Particular Liabili-

217k2377 Directors' and Officers' Liabili-

217k2379 k. Scope of Coverage. Most 
Cited Cases 

(Formerly 217k435.38) 
Insurance policy under which insurer was required to 
pay all losses for which insured was required or per
mitted by law to indemnity its officers and directors 
applied to claim brought directly by insured public 
hospital corporation against its treasurer, even though 
indemnification obligations of insureds ordinarily 
contemplated claims by third persons. 
**718*897 Craig L. Miller,Knebes Miller & 
Richardson, Port Angeles, for appellants Public 
Hosp., Burdick, Duclos & Brager. 

Martha J. Dawson, Preston Thorgrimson, Seattle, for 
appellant Clark. 

Richard C. Siefert, Lane Powell Moss & Miller, Seat
tle, for defendants Clark. 

William R. Hickman, Reed McClure Moceri, Seattle, 
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for respondent Washington Hosp. 

PETRICH, Judge. 

Public Hospital District No. 1 of Clallam County 
(Hospital District) sued its treasurer, Robert Clark, to 
recover losses from an unsuccessful investment of 
approximately $1 million of Hospital District funds. 
The Hospital District and Clark then sought coverage 
of the claim under the Hospital District's insurance 
policy issued by Washington Hospital Liability In
surance Fund (Liability Insurance Fund). Liability 
Insurance Fund brought a declaratory action to de
termine its duty under the policy. On cross motions 
for summary judgment, the Superior Court found that 
the policy did not cover the claim in question. We 
reverse. 

The Hospital District is a municipal corporation 
formed under the laws of RCW 70.44. Liability In
surance Fund is a mutual corporation consisting of 
several hospitals that have organized for the purpose 
of self-insuring against liability claims. Liability In
surance Fund issued directors' and officers' insurance 
to the Hospital District. Special Endorsement No.2, 
the relevant portion of the policy, Ilrovides as fol
lows: 

I. INSURING CLAUSE: 

(a) As to the Directors and Officers of the Hospital 
that if during the policy period any claim or claims 
are made against the Directors and Officers indi
vidually or collectively, for a Wrongful Act, the 
Fund will pay, in accordance with the terms of this 
endorsement, on behalf of the Directors and Offi
cers or any of them, their Executors, Administra
tors or Assigns all loss which the said Drrectors 
and Officers, or any of them shall become legally 
obligated to pay. 

*898 (b) As to the Hospital that if during the policy 
period any claim or claims are made against the Di
rectors and Officers, individually or collectively, 
for a Wrongful Act, the Fund will pay, in accor
dance with the terms of this policy, on behalf of the 
Hospital all loss for which the Hospital is required 
or permitted by law to indemnify such Directors 
and Officers. 
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II. DEFINITIONS: 

**719 (c) The term "Loss" shall mean any amount 
which the Directors or Officers are legally obli
gated to pay for which the Hospital is required or 
permitted by law to pay as indemnity to the Direc
tors or Officers for a claim or claims made against 
the Directors or Officers for Wrongful Acts and 
shall include but not be limited to damages, judg
ments, settlements and costs, costs of investigation 
and defense of legal actions (excluding from such 
costs of investigation and defense, salaries of Offi
cers or Employees of the Hospital) claims or pro
ceedings and appeals therefrom, cost of attachment 
or similar bonds provided always, however, such 
subject of loss shall not include fmes or penalties 
imposed by law or matters which are uninsurable 
under the law pursuant to which this policy shall be 
construed. 

Under the policy, Liability Insurance Fund must pay 
"all loss" an officer or director becomes legally obli
gated to pay, so long as the loss is one for which the 
Hospital District is required or permitted by law to 
indemnify its officer or director. The critical question 
is whether the Hospital District is permitted by law to 
indemnify its treasurer for a loss incurred as a result 
of a direct claim by the Hospital District itself. 

wru The Hospital District, as a municipal corpora
tion, is limited to those powers expressly granted and 
to powers "necessarily or fairly implied in or incident 
to the powers expressly granted, and also those essen
tial to the declared objects and purposes of the corpo
ration." Washington Pub. Uti/so Svs. V. Public Util. 
Dist. No.1. 112 Wash.2d 1. 6, 771 P.2d 701 (989), 
quoting Port of Seattle V. State Utils. & Transp. 
Comm'n, 92· Wash.2d 789, 794-95, 597 P.2d 383 
(1979>' Hospital districts are statutorily authorized to 
sue and be sued in any court of competent jurisdic
tion, RCW 70.44.060(8); individually or jointly to 
self-insure, *899RCW 48.62.010; and to purchase 
insurance to protect and hold harmless their officers 
from claims arising out of the performance of their 
duties and to hold harmless these individuals from 
any expenses connected with such claims against 
them, RCW 36.16.138. Hospital Districts do .not have 
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statutory authority to indemnify their officers. How
ever, the parties agree, as we think they must, that 
public hospital districts have the common law author
ity to indemnify their officers for loss incurred in the 
good faith discharge of their duties .. See 3 McQuillan, 
Municipal Corporations, § 12.137 (3d Ed. 1982). 

ill Liability Insurance Fund contends that if the Hos
pital District reimbursed its officer for the very loss it 
sued him to recover, such action would not be in the 
nature of an indemnity. It argues, rather, that indem
nity requires the loss to the indemnitee to have re
sulted from a third party action. However, the Wash
ington Supreme Court's decision in Washington Pub. 
Uti/so Sys., supra, leads us to the conclusion that in
demnity can occur in a direct (two party) action. 

Washington Pub. Uti/so Sys. arose from facts similar 
to those involved here. Public Utility District No.1 of 
Clallam County sued its treasurer to recover losses 
from the treasurer's investment of its funds and re
quested its insurer to cover the claims. The insurer 
sought a declaratory judgment concerning its duty to 
provide coverage. The first issue, as framed by the 
court, was as follows: 

whether a public utility district (PUD) has the consti
tutional and statutory authority to enter into a self
insurance agreement with other state PUD's to pro
vide coverage for indemnification against judgment 
and defense costs of the PUD's own treasurer upon 
a direct claim by the PUD against that treasurer. 

(Emphasis added.) Washington Pub. Uti/s. Sys., 112 
Wash.2d at 3, 771 P.2d 701. 

In resolving the issue, the court observed that PUDs 
have statutory authority to indemnify their officers 
against "any action, claim or proceeding" under 
RCW 54.16.097. The court also observed that the 
statute does not indicate *900 whether the Legislature 
intended to allow insurance and indemnification of 
only third party claims. Washington Pub. Uti/so Sys., 
112 Wash.2d at 9, 771 P.2d 701. The court held ulti
mately that the purpose of the statute, **720 to pro
tect against loss associated with public officials' good 
faith efforts, was best advanced by permitting a PUD 
to self-insure for indemnification of its officers 
against direct claims by the district itself. Washington 
Pub. Uti/so Sys .. 112 Wash.2d at 10, 771 P.2d 701. 
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In reaching its decision, the court did not refer to any 
principles of indemnification that limit indemnifica
tion to loss caused by a third party claim. Although 
we recognize that indemnity traditionally involves a 
third party claim against the indemnitee, Washington 
Pub. Utils. Sys., indicated that indemnification is not 
necessarily so limited. 

While claims against directors and officers tradition
ally took the form of third party lawsuits or share
holders' derivative actions, courts are recognizing 
that coverage for direct actions is not antithetical to 
the objects and purposes of these policies. If insur
ers do not want to provide coverage for such claims 
an exclusion can be easily written into the contract. 

Washington Pub. Uti/so Sys., 112 Wash.2d at 13.771 
P.2d 701. 

Reading Washington Pub. Uti/so Sys. as we do to 
permit indemnification in a direct action, and given 
the Hospital District's common law authority to in
demnify its officers, we conclude that the Hospital 
District is permitted by law to indemnify its treasurer 
for a loss caused by its own claim. The insurance 
policy in question does not exclude coverage of a 
claim of this sort. Therefore, we reverse the decision 
of the Superior Court and hold that the insurance 
policy in question provides covera~ of the Hospital 
District's claim against its treasurer.-l 

FN1. Washington Pub. Uti/so Sys. also dis
poses of Liability Insurance Fund's argu
ment that indemnification of the treasurer 
against the Hospital District's claim would 
be an unconstitutional gift of public funds. 
"An expenditure of public funds is unconsti
tutional if it is without consideration and 
with donative intent." Washington Pub. 
Uti/so Sys .. 112 Wash.2d at 9, 771 P.2d 701; 
Bellevue V. State, 92 Wash.2d 717. 720, 600 
P.2d 1268 (1979). The insurance policy 
here, as in Washington Pub. Uti/so Sys., lim
its payment to the good faith rendering of 
services. A rendering of services constitutes 
consideration and thereby removes the case 
from the realm of "gifts" prohibited by 
Const. art. 8, § 7. Washington Pub. Uti/so 
Sys .. 112 Wash.2d at 9,771 P.2d 701. 

Reversed. 
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ALEXANDER, C.J., concurs. 
*901 WORSWlCK, Judge (dissenting). 
I cannot believe that any appellate court would de
cide this case as the majority has if insurance did not 
lurk in the background. Notwithstanding its statement 
of the issue, the majority treats this as an insurance 
case. It is not, for the policy here extends coverage 
only to those whom the hospital district has the legal 
authority to indemnify. The lure of an insurance 
company treasury should not becloud the real issue: 
whether a public entity, accountable for its steward
ship of public money, has authority to forgive its own 
claim against a negligent employee and thereby suf
fer a loss. I would hold that the hospital district has 
no such authority. 

The' majority relies heavily on Washington Pub. 
Utilities $)ls. v. Public Util, Dist. No. I. 1]2 Wash.2d 
1,771 P.2d 701 (1989). That case was decided under 
a different statute, however, and is distinguishable. 
Public utility districts have statutory authority to in
demnify their officers and directors (RCW 
54.16.097); hospital districts do not. See RCW 
70.44.060. Had the legislature intended the districts 
to have this power, it would have said so. It is not the 
place of this court to fill in legislative gaps by read
ing into statutes what is not there. Jenkins v. Belling
ham Municipal Court. 95 Wash.2d 574, 579, 627 
P.2i:i 1316 (1981); Christie v. Maxwell. 40 
Wash.App. 40, 48, 696 P.2d 1256, review denied, 
104 Wash.2d 1002 (1985). 

Even if hospital districts have a common law right to 
indemnify officers and directors, it does not follow 
that the insurance policy in this case, purchased pur
suant to RCW 36.16.138, benefits the hospital dis
trict's treasurer in a suit against him by the district. 
This insurance is similar to **721 directors' and offi
cers' liability insurance purchased by *902 business 
corporations as authorized by RCW 23B.08.580.FN2 

Such insurance was created to fill gaps left by stat
utes that prohibited corporations from indemnifying 
directors and officers for judgments against them. See 
generally, Johnston, Corporate Indemnification and 
Liability Insurance for Directors and Officers, 33 
Bus.Law. 1993 (1978). The purpose of such insur
ance is "to protect aggressive managers who are will
ing to take good-faith risks in the search of profits" 
for the corporations they represent. Johnston, supra, 
at 1993-94. By extending coverage to include a hos-
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pital district's own claims against its officers, and not 
just third party claims, the majority is protecting not 
just aggressive managers, but negligent or even reck
less ones as well. 

FN2. RCW 23B.08.580 states: 

A corporation may purchase and maintain 
insurance on behalf of an individual who 
is or was a director, officer, employee, or 
agent of the corporation, or who, while a 
director, officer, employee, or agent of the 
corporation is or was serving at the re
quest of the corporation as a director, offi
cer, partner, trustee, employee, or agent of 
another foreign or domestic corporation, 
partnership, joint venture, trust, employee 
benefit plan, or other enterprise, against 
liability asserted against or incurred by the 
individual in that capacity or arising from 
the individual's status as a director, offi
cer, employee, or agent, whether or not 
the corporation would have power to in
demnify the individual against the same 
liability under RCW 23B.08.51O or 
23B.08.520. 

Further, even when statutory authority permits' an 
entity to indemnify officers or directors, necessarily 
such indemnity does not extend to direct claims be
tween the two. City of Norwich v. Silverberg, 200 
Conn. 367, 511 A.2d 336 (1986). In Silverberg, the 
city of Norwich sued their city attorneys for malprac
tice, and those attorneys counterclaimed under the 
indemnification statute for reimbursement of any 
amount the court might order them to pay. Constru
ing the statute and upholding the dismissal of these 
counterclaims, the court stated that, in enacting the 
statute, the legislature had "created a statutory ana
logue for the common law *903 doctrine of respon
deat superior." Silverberg. 511 A.2d at 340. The 
court continued: 

It is true that the legislature might have determined 
that the need to attract citizens to public service re
quired it to go beyond respondeat superior and to 
provide for municipal officers and employees total 
immunity from liability for actions in negligence 
brought by their municipal employers. In our view, 
however, if that had been the legislature's intention, 
it would have been manifested by a straight-
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forward immunity statute rather than by the round
about system of indemnification that defendants 
ask us to read into [the statute]. 

Silverberg. 511 A.2d at 340. Similarly here, had it 
intended to cover claims of this kind, the legislature 
could have permitted this sort of indemnification. 
Also, had the parties to the insurance contract in
tended this coverage, the insurance policy would 
have been drafted to include it. In effect, the majority 
here creates an equivalent of uninsured motorist cov
erage for hospital districts. That sort of innovation is 
the province of the legislature, not this court. 

Also, by so expanding the traditional authority of an 
entity to indemnify its officers, this court effectively 
confers immunity upon both the hospital district and 
its treasurer. By doing so, it allows the risk of the 
treasurer's defalcations to be shifted to an insurance 
company that had no idea, when it issued the policy, 
that it was writing a fidelity bond instead of an insur
ance contract. This is bad policy; if an entity that 
elects an officer can be made immune from the risk 
of any negligence on his part, it has little incentive to 
select good officers. If the officer himself is immune 
from the consequences of his negligence, he has little 
incentive to be careful. 

Most important of all, the majority is announcing a 
principle that will apply even when the entity has no 
recourse, to insurance or any other source, to cover 
such losses. In *904 such circumstances, the entity 
would be empowered without limitation to jeopardize 
the public purse. This is intolerable to contemplate. I 
dissent. 

Wash.App.,1990. 
Washington Hosp. Liability Ins. Fund v. Public Hosp. 
Dist. No.1 ofClallarn County 
58 Wash.App. 896,795 P.2d 717 

END OF DOCUMENT 
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United States Code Annotated CUR"entness 
Title 42. The Public Health and Welfare 

Chapter 7. Social Security (Refs & Annos) 
"'Ii Subchapter XVIII. Health Insurance for Aged and Disabled (Refs & Annos) 

"Ii Part E. Miscellaneous Provisions (Refs & Annos) 

Page I 

... § 139Smm. Payments to health maintenance organizations and competitive medical plans 

(a) Rates and adjustments 

(I)(A) The Secretary shall annually determine, and shall announce (in a manner intended to provide notice to in
terested parties) not later than September 7 before the calendar year concemed--

(i) a per capita rate of payment for each class of individuals who are enrolled under this section with an eli
gible organization which has entered into ~ risk-sharing contract and who are entitled to benefits under part A 
of this subchapter and enrolled under part B of this subchapter, and 

(ii) a per capita rate of payment for each class of individuals who are so enrolled with such an organization 
and who are enrolled under partB of this subchapter only. 

For purposes of this section, the term "risk-sharing contract" means a contract entered into under subsection (g) 
of this section and the term "reasonable cost reimbursement contract" means a contract entered into under sub
section (h) of this section. 

(8) The Secretary shall define appropriate classes of members, based on age, disability status, and such other 
factors as the Secretary determines to be appropriate, so as to ensure actuarial equivalence. The Secretary may 
add to, modify, or substitute for such classes, if such changes will improve the determination of actuarial equi
valence. 

(C) The annual per capita rate of payment for each such class shall be equal to 95 percent of the adjusted aver
age per capita cost (as defin~d in paragraph (4» for that class. 

(D) In the case of an eligible organization with a risk-sharing contract, the Secretary shall make monthly pay
ments in advance and in accordance with the rate determined under subparagraph (C) and except as provided in 

.. subsection (g)(2) of this section, to the organization for each individual enrolled with the organization under this 
section. 
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(E)(i) The amount of payment under this paragraph may be retroactively adjusted to take into account any dif
ference between the actual number of individuals enrolled in the plan under this section and the number of such 
individuals estimated to be so enrolled in determining the amount of the advance payment. 

(ii)(I) Subject to subclause (II), the Secretary may make retroactive adjustments under clause (i) to take into ac
count individuals enrolled during the period beginning on the date on which the individual enrolls with an el1-
gible organization (which has a risk-sharing contract under this section) under a health benefit plan operated, 
sponsored, or contributed to by the individual's employer or former employer (or the employer or former em
ployer of the individual's spouse) and ending on the date on which the individual is enrolled in the plan under 
this section, except that for purposes of making such retroactive adjustments under this clause, such period may 
not exceed 90 days. 

(II) No adjustment may be made under subclause (I) with respect to any individual who does not certify that the 
organization provided the individual with the explanation described in subsection (c)(3)(E) of this section at the 
time the individual enrolled with the organization. 

(F)(i) At least 45 days before making the announcement under subparagraph (A) for a year (beginning with the 
announcement for 1991), the Secretary shall provide for notice to eligible organizations of proposed changes to 
be made in the methodology or benefit coverage assumptions from the methodology and assumptions used in the 
previous announcement and shall provide such organizations an opportunity to comment on such proposed 
changes. 

(ii) In each announcement made under subparagraph (A) for a year (beginning with the announcement for 1991), 
the Secretary shall include an explanation of the assumptions (including any benefit coverage assumptions) and 
changes in methodology used in the announcement in sufficient detail so that eligible organizations can compute 
per capita rates of payment for classes of individuals located in each county (or equivalent area) which is in 
whole or in part within the service area of such an organization. 

(2) With respect to any eligible organization which has entered into a reasonable cost reimbursement contract, 
payments shall be made to such plan in accordance with subsection (h)(2) of this section rather than paragraph 
(I). 

(3) Subject to subsections (c)(2)(B)(ii) and (c)(7) of this section, payments under a contract to an eligible organ- . 
ization under paragraph (I) or (2) shall be instead of the amounts which (in the absence of the contract) would 
be otherwise payable, pursuant to sections 1395f(b) and 13951 (a) of this title, for services furnished by or 
through the organization to individuals enrolled with the organization under this section. 

(4) For purposes of this section, the term "adjusted average per capita cost" means the average per capita amount 
that the Secretary estimates in advance (on the basis of actual experience, or retrospective actuarial equivalent 
based upon an adequate sample and other information and data, in a geographic area served by an eligible organ
ization or in a similar area, with appropriate adjustments to assure actuarial equivalence) would be payable in 

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 



42 U.S.C.A. § 1395mm Page 3 

any contract year for services covered under parts A and B of this subchapter, or part B only, and types of ex
penses otherwise reimbursable under parts A and B of this subchapter, or part B only (including administrative 
costs incurred by organizations described in sections 1395h and 1395u of this title), if the services were to be 
furnished by other than an eligible organization or, in the case of services covered only under section 
1395x(s)(2)(H) of this title, if the services were to be furnished by a physician or as an incident to a physician's 
service. 

(5) The payment to an eligible organization under this section for individuals enrolled under this section with the 
organization and entitled to benefits under part A of this subchapter and enrolled under part B of this subchapter 
shall be made from the Federal Hospital Insurance Trust Fund and the Federal Supplementary Medical Insurance 
Trust Fund. The portion of that payment to the organization for a month to be paid by each trust fund shall be 
determined as follows: 

(A) In regard to expenditures by eligible organizations having risk-sharing contracts, the allocation shall be 
determined each year by the Secretary based on the relative weight that benefits from each fund contribute to 
the adjusted average per capita cost. 

(B) In regard to expenditures by eligible organizations operating under a reasonable cost reimbursement con
tract, the initial allocation shall be based on the plan's most recent budget, such allocation to be adjusted, as 
needed, after cost settlement to reflect the distribution of actual expenditures. 

The remainder of that payment shall be paid by the former trust fund. 

(6) Subject to subsections (c)(2)(B)(ii) and (c)(7) of this section, if an individual is enrolled under this section 
with an eligible organization having a risk-sharing contract, only the eligible organization shall:be entitled to re
ceive payments from the Secretary under this subchapter for services furnished to the individual. 

(b) Definitions; requirements 

For purposes of this section, the term "eligible organization" means a public or private entity (which may be a 
health maintenance organization or a competitive medical plan), organized under the laws of any State, which--

(I) is a qualified health maintenance organization (as defined in section 300e-9(d) of this title), or 

,(2) meets the following requirements: 

(A) The entity provides to enrolled members at least the following health care services: 

(i) Physicians' services performed by physicians (as defined in section 1395x(r)(J) of this title). 

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 



42 U.s.C.A. § 1395mm Page 4 

(ii) Inpatient hospital services. 

(iii) Laboratory, X-ray, emergency, and preventive services. 

(iv) Out-of-area coverage. 

(8) The entity is compensated (except for deductibles, coinsurance, and copayments) for the provision of 
health care services to enrolled members by a payment which is paid on a periodic basis without regard to 
the date the health care services are provided and which is fixed without regard to the frequency, extent, or 
kind of health care service actually provided to a member. 

(C) The entity provides physicians' services primarily (i) directly through physicians who are either employ
ees or partners of such organization, or (ii) through contracts with individual physicians or one or more 
groups of physicians (organized on a group practice or individual practice basis). 

(D) The entity assumes full financial risk on a prospective basis for the provision of the health care services 
listed in subparagraph (A), except that such entity may-

(i) obtain insurance or make other arrangements for the cost of providing to any enrolled member health 
care services listed in subparagraph (A) the aggregate value of which exceeds $5,000 in any year, 

(ii) obtain insurance or make other arrangements for the cost of health care service listed in subparagraph 
(A) provided to its enrolled members other than through the entity because medical necessity required 
their provision before they could be secured through the entity, 

(iii) obtain insurance or make other arrangements for not more than 90 percent of the amount by which its 
costs for any of its fiscal years exceed 115 percent of its income for such fiscal year, and 

(iv) make arrangements with physicians or other health professionals, health care institutions, or any com
bination of such individuals or institutions to assume all or part of the financial risk on a prospective basis 
for the provision of basic health services by the physicians or other health professionals or through the in
stitutions. 

(E) The entity has made adequate provision against the risk of insolvency, which provision is satisfactory to 
the Secretary. 

Paragraph (2)(A)(ii) shall not apply to an entity which had contracted with a single State agency administer
ing a State plan approved under subchapter XIX of this chapter for the provision of services (other than in
patient hospital services) to individuals eligible for such services under such State plan on a prepaid risk 
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basis prior to 1970. 

(c) Enrollment in plan; duties of organization to enrollees 

(1) The Secretary may not enter into a contract under this section with an eligible organization unless it meets 
the requirements of this subsection and subsection (e) of this section with respect to members enrolled under this 
section. 

(l)(A) The organization must provide to members enrolled under this section, through providers and other per
sons that meet the applicable requirements of this subchapter and part A of subchapter XI of this chapter--

(i) only those services covered under parts A and B of this subchapter, for those members entitled to benefits 
under part A of this subchapter and enrolled under part B of this subchapter, or 

(ii) only those services covered under part.B of this subchapter, for those members. enrolled only under such 
part, 

which are available to individuals residing in the geographic area served by the organization, except that (I) the 
organization may provide such members with such additional health care services as the members may elect, at 
their option, to have covered, and (II) in the case of an organization with a risk-sharing contract, the organiza
tion may provide such members with such additional health care services as the Secretary may approve. The 
Secretary shall approve any such additional health care services which the organization proposes to offer to such 
members, unless the Secretary determines that including such additional services will substantially discourage 
enrollment by covered individuals with the organization. 

(8) If there is a national coverage determination made in the period beginning on the date of an announcement 
under subsection (a)(I)(A) of this section and ending on the date of the next announcement under such subsec
tion that the Secretary projects will result in a significant change in' the costs to the organization of providing the 
benefits that are the subject of such national coverage determination and that was not incoqlorated in the determ
ination of the per capita rate of payment included in the announcement made at the beginning of such period-

(i) such determination shall not apply' to risk-sharing contracts under this section until the first contract year 
that begins after the end of such period; and 

(ii) if such coverage determination provides for coverage of additional benefits or under additional circum
stances, subsection (a)(3) of this section shall not apply to payment for such additional benefits or benefits 
provided under such additional circumstances until the first contract year that begins after the end of such 
period, 

unless otherwise required by law. 
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(3)(A)(i) Each eligible organization must have an open enrollment period, for the enrollment of individuals un
der this section, of at least 30 days duration every year and including the period or periods specified under 
clause (ii), and must provide that at any time during which enrollments are accepted, the organization will accept 
up to the limits of its capacity (as determined by the Secretary) and without restrictions, except as may be au
thorized in regulations, individuals who are eligible to enroll under subsection (d) of this section in the order in 
which they apply for enrollment, unless to do so would result in failure to meet the requirements of subsection 
(f) of this section or would result in the enrollment of enrollees substantially nonrepresentative, as determined in 
accordance with regulations of the Secretary, of the population in the geographic area served by the organiza
tion. 

(ii)(I) If a risk-sharing contract under this section is not renewed or is otherwise terminated, eligible organiza
tions with risk-sharing contracts under this section and serving a part of the same service area as under the ter
minated contract are required to have an open enrollment period for individuals who were enrolled under the ter
minated contract as of the date of notice of such termination. If a risk-sharing contract under this section is re
newed in a manner that discontinues coverage for individuals residing in part of the service area, eligible organ
izations with risk-sharing contracts under this section and enrolling individuals residing in that part of the ser
vice area are required to have an open enrollment period for individuals residing in the part of the service area 
who were enrolled under the contract as of the date of notice of such discontinued coverage. 

(II) The open enrollment periods required under subclause (I) shall be for 30 days and shall begin 30 days after 
the date that the Secretary provides notice of such requirement. 

(III) Enrollment under this clause shall be effective 30 days after the end of the open enrollment period, or. if 
the Secretary determines that such date is not feasible. such other date as the Secretary specifies. 

(8) An individual may enroll under this section with an eligible organization in such manner as may be pre
scribed in regulations and may terminate his enrollment with the eligible organization as of the beginning of the 
first calendar month following the date on which the request is made for such termination (or, in the case of fin
ancial insolvency of the organization, as may be prescribed by regulations) or. in the case of such an organiza
tion with a reasonable cost reimbursement contract, as may be prescribed by regulations. In the case of an indi
vidual's termination of enrollment. the organization shall provide the individual with a copy of the written re
quest for termination of enrollment and a written explanation of the period (ending on the effective date of the 
termination) during which the individual continues to be enroJled with the organization and may not receive be
nefits under this subchapter other than through the organization. 

(C) The Secretary may prescribe the procedures and conditions under which an eligible organization that has 
entered into a contract with the Secretary under this subsection may inform individuals eligible to enroll under 
this section with the organization about the organization, or may enroll such individuals with the organization. 
No brochures. application forms, or other promotional or informational material may be distributed by an organ
ization to (or for the use of) individuals eligible to enroll with the organization under this section unless (i) at 
least 45 days before its distribution, the organization has submitted the material to the Secretary for review and 
(ii) the Secretary has not disapproved the distribution of the material. The Secretary shall review all such materi-
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al submitted and shall disapprove such material if the Secretary determines, in the Secretary's discretion, that the 
material is materially inaccurate or misleading or otherwise makes a material misrepresentation. 

(D) The organization must l'rovide assurances to the Secretary that it will not expel or refuse to re-enroll any 
such individual because of the individual's health status or requirements for health care services, and that it will 
notify each such individual of such fact at the time of the individual's enrollment. 

(E) Each eligible organization shall provide each enrollee, at the time of enrollment and not less frequently than 
annually thereafter, an explanation of the enrollee's rights under this section, including an explanation of·-

(i) the enrollee's rights to benefits from the organization, 

(ii) the restrictions on payments under this subchapter for services furnished other than by or through the.or
ganization, 

(iii).out-of-area coverage provided by the organization, 

(iv) the organization's coverage of emergency services and urgently needed care, and 

(v) appeal rights of enrollees. 

(F) Each eligible organization that provides items and services pursuant to a contract under this section shall 
provide assurances to the Secretary that in the event the organization ceases to provide such items and services, 
the organization shall provide or arrange for supplemental coverage of benefits under this subchapter related to a 
pre-existing condition with respect to any exclusion period, to all. individuals enrolled with the entity who re
ceive benefits under this subchapter, for the lesser of six months or the duration of such period. 

(G)(i) Each eligible organization having a risk-sharing contract under this section shall notify individuals eli
gible to enroll with the organization under this section and individuals enrolled with the organization under this 
section that--

(I) the organization is authorized by law to tenninate or refuse to renew the contract, and 

(II) tennination or nonrenewal of the contract may result in termination of the enrollments of individuals en
rolled with the organization under this section. 

(ii) The notice required by clause (i) shall be included in-
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(I) any marketing materials described in subparagraph (C) that are distributed by an eligible organization to 

individuals eligible to enroll under this section with the organization, and 

(II) any explanation provided to enrollees by the organization pursuant to subparagraph (E). 

(4) The organization must--

(A) make the services described in paragraph (2) (and such other health care services as such individuals have 
contracted for) (i) available and accessible to each such individual, within the area served by the organization, . 
with reasonable promptness and in a manner which assures continuity, and (ii) when medically necessary, 
available and accessible twenty-four hours a day and seven days a week, and 

(8) provide for reimbursement with respect to services which are described in subparagraph (A) and which are 
provided to such an individual other than through the organization, if (i) the services were medically necessary 
and immediately required because of an unforeseen illness, injury, or condition and (ii) it was not reasonable 
given the circumstances to obtain the services through the organization. 

(S)(A) The organization must provide meaningful procedures for hearing and resolving grievances between the 
organization (including any entity or individual through which the organization provides health care services) 
and members enrolled with the organization under this section. 

(8) A member enrolled with an eligible organization under this section who is diSsatisfied by reason of his fail
ure to receive any health service to which he believes he is entitled and at no greater charge than he believes he 
is required to pay is entitled, if the amount in controversy is $100 or more, to a hearing before the Secretary to 
the same extent as is provided in section 405(b) of this title, and in any such hearing the Secretary shall make the 
eligible organization a party. If the amount in controversy is $1,000 or more, the individual or eligible organiza
tion shall, upon notifying the other party, be en~itled to judicial·review of the Secretary's final decision as 
provided in section 405(g) of this title, and both the individual and the eligible organization shall be entitled to 
be parties to that judicial review. In applying sections 405(b) and 405(g) of this title as provided in this subpara
graph, and in applxing section 405(1) of this title thereto, any reference therein to the Commissioner of Social 
Security or the Social Security Administration shall be considered a reference to the Secretary or the Department 
of Health and Human Services, respectively. 

(6) The organization must have arrangements, established in accordance with regulations of the Secretary, for an 
ongoing quality asSurance program for health care services it provides to such individuals, which program (A) 

stresses health outcomes and (8) provides review by physicians and other health care professionals of the pro
cess followed in the provision of such health care services. 

(7) A risk-sh~ring contract under this section shall provide that in the case of an individual who is receiving in
patient hospital services from a subsection (d) hospital (as defined in section 1395ww(d)(1)(8) of this title) as of 
the effective date of the individual's--
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(A) enrollment with an eligible organization under this section--

(i) payment for suoh services until the date of the individual's discharge shall be made under this subchapter 
as if the individual were not enrolled with the organization, 

(Ii) the organization shall not be financially responsible for payment for such services until the date after the 
date of the individual's discharge, and 

(iii) the organization shall nonetheless be paid the full amount otherwise payable to the organization under 
this section; or 

(B) termination of enrollment with an eligible organization under this section--

(i) the organization shall be financially responsible for payment for such services after such date and until 
the date of the individual's discharge, 

(ii) payment for such services during the stay shall not be made under section 1395ww(d) of this title, and 

(iii) the organization shall not receive any payment with respect to the individual under this section during 
the period the individual is not enrolled. 

(8). A contract under this section shall provide that the eligible organization shall meet the requirement of section 
1395cc(f) of this title (relating to maintaining written policies and procedures respecting advance directives). 

(d) Right to enroll with contracting organization in geographic area 

Subject to the provisions of subsection (c)(3) of this section, every individual entitled to benefits under part A of 
this subchapter and enrolled under part B of this subchapter or enrolled under part B of this subchapter only 
(other than an individual medically determined to have end-stage renal disease) shall be eligible to enroll under 
this section with any eligible organization with which the Secretary has entered into a contract under this section 
and which serves the geographic area in which the individual resides. 

(e) Limitation on charges; election of coverage; "adjusted community rate" defined; workmen's compensation 
and insurance benefits 

(1) In no case may-

(A) the portion of an eligible organization's premium rate and the actuarial value of its deductibles, coinsur
ance, and copayments charged (with respectto servic~ covered under parts A and B of this subchapter) to in
dividuals who are enrolled under this section with the organization and who are entitled to benefits under part 
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A of this subchapter and enrolled under part B of this subchapter, or 

(B) the portion of its premium rate and the actuarial value of its deductibles, coinsurance, and copayments 
charged (with respect to services covered under part B of this subchapter) to individuals who are enrolled un
der this section with the organization and enrolled under part B of this subchapter only 

exceed the actuarial value of the coinsurance and deductibles that would he applicable on the average to indi
viduals enrolled under this section with the organization (or, if the Secretary finds that adequate data are not 
available to determine that actuarial value, the actuarial value of the coinsurance and deductibles applicable on 
the average to individuals in the area, in the State, or in the United States, eligible to enroll under this section 
with the organization, or other appropriate data) and entitled to benefits under part A of this subchapter and en
rolled under part B of this subchapter, or enrolled under part B only, respectively, if they were not members of 
an eligible organization. 

(2) If the eligible organization provides to its members enrolled under this section services in addition to ser
vices covered under parts A and B of this subchapter, election of coverage for such additional services (unless 
such services have been approved by the Secretary under subsection (c)(2) of this section) shall be optional for 
such members and such organization shall furnish such members with information on the portion of its premium 
rate or other charges applicable to such additional services. [n no case may the sum of--

(A) the portion of such organization's premium rate charged, with respect to such additional services, to mem
bers enrolled under this section, and 

(B) the actuarial value of its deductibles, coinsurance, and copayments charged, with respect to such services 
to such members 

exceed the adjusted community rate for-such services. 

(3) For purposes of this section, the term "adjusted community rate" for a service or services means, at the elec
tion of an eligible organization, either--

(A) the rate of payment for that service or services which the Secretary annually determines would apply to a 
member enrolled under this section with an eligible organization if the rate of payment were determined under 
a "community rating system" (as defined in section 300e-I(8) of this title, other than subparagraph (C», or 

(B) such portion of the weighted aggregate premium, which the Secretary annually estimates would apply to a 
member enrolled under this section with the eligible organization, as the Secretary annually estimates is attrib
utable to that service or services, 

but adjusted for differences between the utilization characteristics of the members enrolled with the eligible or-
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ganization under this section and the utilization characteristics of the other members of the organization (or, if 
the Secretary finds that adequate data are not available to adjust for those differences, the differences between 
the utilization characteristics of members in other eligible organizations, or individuals in the area, in the State, 
or in the United States, eligible to enroll under this section with an eligible organization and the utilization char
acteristics of the rest of the population in the area, in the State, or in the United States, respectively). 

(4) Notwithstanding any other provision of law, the eligible organization may (in the case of the provision of 
services to a member enrolled under this section for an illness or injury for which the member is entitled to be
nefits under a workmen's compensation law or plan of the United States or a State, under an automobile or liab
ility insurance policy or plan, including a self-insured plan, or under no fault insurance) charge or authorize the 
provider of such services to charge, in accordance with the charges allowed under such law or policy--

(A) the insurance carrier, employer, or other entity which under such law, plan, or policy is to pay for the pro
vision of such services, or 

(B) such member to the extent that the member has been paid under such law, plan, or policy for such ser
vices, 

(f) Membership requirements 

(1) For contract periods beginning before January 1, 1999, each eligible organization with which the Secretary 
enters into a contract under this section shall have, for the duration of such contract, an enrolled membership at 
least one-half of which consists of individuals who are not entitled to benefits under this subchapter. 

(2) Subject to paragraph (4), the Secretary may modify or waive the requirement imposed by paragraph (1) only-

(A) to the extent that more than 50 percent of the population of the area served by the organization consists of 
individuals who are entitled to benefits under this subchapter or under a State plan approved under subchapter 
XIX of this chapter, or 

(B) in the case of an eligible organization that is owned and operated by a governmental entity, only with re
spect to a period of three years beginning on the date the organization first enters into a contract under this 
section, and only if the organization has taken and is making reasonable efforts to enroll individuals who are 
not entitled to benefits under this subchapter or under a State plan approved under subchapter XIX of this 
chapter. 

(3) If the Secretary determines that an eligible organization has failed to comply with the requirements of this 
subsection, the Secretary may provide for the suspension of enrollment of individuals under this section or of 
payment to the organization under this section for individuals newly enrolled with the organization, after the 
date the Secretary notifies the organization of such noncompliance. 
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(4) Effective for contract periods beginning after December 31, 1996, the Secretary may waive or modify the 
requirement imposed by paragraph (I) to the extent the Secretary finds that it is in the public interest. 

(g) Risk-sharing contract 

(I) The Secretary may enter a risk-sharing contract with any eligible organization, as defined in subsection (b) 
of this section, which has at least 5,000 members, except that the Secretary may enter into such a contract with 
an eligible organization that has fewer members if the organization primarily serves members residing outside of 
urbanized areas. 

(2) Each risk-sharing contract shall provide that--

(A) if the adjusted community rate, as defined in subsection (e)(3) of this section, for services under parts A 
and B of this subchapter (as reduced for the actuarial value of the coinsurance and deductibles under those 
parts) for members enrolled under this section with the organization and entitled to benefits under part A of 
this subchapter and enrolled in part B of this subchapter, or 

(8) if the adjusted community rate for services under part B of this subchapter (as reduced for the actuarial 
value of the coinsurance and deductibles under that part) for members enrolled under this section with the or
ganization and entitled to benefits under part B of this subchapter only 

is less than the average of the per capita rates of payment to be made under subsection (a)(I) of this section at 
the beginning of an annual contract period for members enrolled under this section with the organization and en
titled to benefits under part A of this subchapter and enrolled in part B of this subchapter, or enrolled in part B 
of this subchapter only, respectively, the eligible organization shall provide to members enrolled under a risk
sharing contract under this section with the organization and entitled to benefits under part A of this subchapter 
and enrolled in part B of this subchapter, or enrolled in part B of this subchapter only, respectively, the addition
al benefits described in paragraph (3) which are selected by the eligible organization and which the Secretary 
finds are at least equal in value to the difference between that average per capita payment and the adjusted com
munity rate (as so reduced); except that this paragraph shall not apply with respect to any organization which 
elects to receive a lesser payment to the extent that there is no longer a difference between the average per capita 
payment and adjusted community rate (as so reduced) and except that an organization (with the approval of the 
Secretary) may provide that a part of the value of such additional benefits be withheld and reserved by the Sec
retary as provided in paragraph (5). If the Secretary finds that there is insufficient enrollment experience to de
termine an average of the per capita rates of payment to be made under subsection (a)(I) of this section at the 
beginning of a contract period, the Secretary may determine such an average based on the enrollment experience 
of other contracts entered into under this section. 

(3) The additional benefits referred to in paragraph (2) are--

(A) the reduction of the premium rate or other charges made with respect to services furnished by the organiz
ation to members enrolled under this section, or 
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(8) the provision of additional health benefits, 

or both. 

(4) Repealed. Pub.L. 100-203, Title IV, § 4012(b), Dec. 22, 1987, 101 Stat 1330-61 

(S) An organization having a risk-sharing contract under this section may (with the approval of the Secretary) 
provide that a part of the value of additional benefits otherwise required to be provided by reason of paragraph 
(2) be withheld and reserved in the Federal Hospital Insurance Trust Fund and in the Federal Supplementary 
Medical Insurance Trust Fund (in such proportions as the Secretary determines to be appropriate) by the Secret
ary for subsequent annual contract periods, to the extent required to stabilize and prevent undue fluctuations in 
the additional benefits offered in those subsequent periods by the organization in accordance with paragraph (3). 
Any of such value of additional benefits which is not provided to members of the organization in accordance 
with paragraph (3) prior to the end of such period, shall revert for the use of such trust funds. 

«(;)(A) A risk-sha~ing contract under this section shall require the eligible organization to provide prompt pay
ment (consistent with the provisions of sections 1395h(c)(2) and 1395u(c){2) of this title) of claims submitted 
for services and supplies furnished to individuals pursuant to such contract, if the services or supplies are not 
furnished under a contract between the organization and the provider or supplier. 

(8) In the case of an eligible organization which the Secretary determines, after notice and opportunity for a 
hearing, has failed to make payments of amounts in compliance with subparagraph (A), the Secretary may 
provide for direct payment of the amounts owed to providers and suppliers for such covered services furnished 
to individuals enrolled under this section under the contract. If the Secretary provides for such direct payments, 
the Secr~tary shall provide for an appropriate reduction in the amount of payments otherwise made to the organ
ization under this section to refleCt the amount of the Secretary's payments (and costs incurred by the Secretary 
in making such payments). ' 

(h) Reasonable cost reimbursement contract; requirements 

(1) If-

(A) the SecretaI)' is not satisfied that an eligible- organization has the capacity to bear the risk of potential 
losses under a risk-sharing contract under this section, or 

. . 
(8) the eligible organization so elects or has ali insufficient- number of members to be eligible to enter into a 
risk-sharing contract under subsection (g){l) of this section, 

the Secretary may, ifhe is otherwise satisfied that the eligible organization is able to perform its contractual ob
ligations effectively and efficiently, enter into a contract with such organization pursuant to which such organiz
ation is reimbursed on the basis of its reasonable cost (as defined in section I 395x(v) of this title) in the manner 
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prescribed in paragraph (3). 

(2) A reasonable cost reimbursement contract under this subsection may. at the option of such <?rganization. 
provide that the Secretary-

(A) will reimburse hospitals and skilled nursing facilities either for the reasonable cost (as determined under 
section 1395x( v) of this title) or for payment amounts determined in accordance with section 1395ww of this 
title. as applicable, of services furnished to individuals enrolled with such organization pursuant to subsection 
(d) of this section, and 

(B) will deduct the amount of such reimbursement from payment which would otherwise be made to such or
ganization. 

If such an eligible organization pays a hospital or skilled nursing facility directly, the amount paid shall not ex
ceed the reasonable cost of the services (as determined under section 1395x(v) of this title) or the amount de
termined under section 1395ww of this title, as applicable, unless such organization demonstrates to the satisfac
tion of the Secretary that such excess payments are justified on the basis of advantages gained by the organiza
tion. 

(3) Payments made to an organization with a reasonable cost reimbursement contract shall be subject to appro
priate retroactive corrective adjustment at the end of each contract year so as to assure that such organization is 
paid for the reasonable cost actually incurred (excluding any part of incurred cost found to be unnecessary in the 
efficient delivery of health services) or the amounts otherwise determined under section 1395ww of this title for 
the types of expenses otherwise reimbursable under this subchapter for providing services covered under this 
subchapter to individuals described in subsection (aX I) of this section. 

(~) Any reasonable cost reimbursement contract with an eligible organization under this subsection shall provide 
that the Secretary shall require, at such time following the expiration of each accounting period of the eligible 
organization (and in such form and in such detail) as he may prescribe--

(A) that the organization report to him in an independently certified financial statement its per capita incurred 
cost based on the types of components of expenses otherwise reimbursable under this subchapter for providing 
services described in subsection (aXI) of this section. including therein, in accordance with accounting pro
cedures prescribed by the Secretary. its methods of allocating costs between individuals enrolled under this 
section and other individuals enrolled with such organization; 

(B) that failure to report such information as may be required may be deemed to constitute evidence of likely 
overpayment on the basis of which appropriate collection action may be taken; 

(C) that in any case in which an eligible organization is related to another organization by common ownership 
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or control, a consolidated financial statement shall be filed and that the allowable costs for such organization 
may not include costs for the types of expense otherwise reimbursable under this subchapter, in excess of 
those which would be determined to be reasonable in accordance with regulations (providing for- limiting re
imbursement to costs rather than charges to the eligible organization by related organizations and owners) is
sued by the Secretary; and· 

(D) that in any case in which compensation is paid by an eligible organization substantially in excess of what 
is normally paid for similar services by similar practitioners (regardless of method of compensation), such 
compensation may as appropriate be considered to constitute a distribution of profits. 

(S)(A) After August 5, 1997, the Secretary may not enter into a reasonable cost reimbursement contract under 
this subsection (if the contract is not in effect as of August 5, 1997), except for a contract with an eligible organ
ization which, immediately previous to entering into such contract, had an agreement in effect under section 

. I 395/(a)(l)(A) of this title. 

(B) Subject to subparagraph (C), the Secretary shall approve an application for a modification to a reasonable 
cost contract under this section in order to expand the service area of such contract if--

(i) such application is submitted to the Secretary on or before September 1,2003; and 

(ii) the Secretary determines that the organization with the contract continues to meet the requirements ap
plicable to such organizations and contracts under this section. 

(C)(i) Subject to clause (ii), a reasonable cost reimbursement contract under this subsection may be extended or 
renewed indefinitely. 

(Ii) For any period beginning on or after January I, 2010, a reasonable cost reimbursement contract under this 
subsection may not be extended or renewed for a service area insofar as such area during the entire previous 
year was within the service area of--

(I) 2 or more MA regional plans described in clause (iii), provided that all such plans are not offered by the 
same Medicare Advantage organization; or 

(II) 2 or more MA local plans described in clause (iii), provided that all such plans are not offered by the same 
Medicare Advantage organization. 

(iii) A plan described in this clause for a year for a service area is a plan described in section 
1395w-21(a)(2)(A)(i) of this title if the service area for the year meets the following minimum enrollment re
quirements: 
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(I) With respect to any portion of the area involved that is within a Metropolitan Statistical Area with a popu
lation of more than 250, 000 and counties contiguous to such Metropolitan Statistical Area that are not in an
other Metropolitan Statistical Area with a population of more than 250,000, 5,000 individuals. If the service 
area includes a portion in more than 1 Metropolitan Statistical Area with a population of more than 250,000, 
the minimum enrollment detennination under the preceding sentence shall be made with respect to each such 
Metropolitan Statistical Area (and such applicable contiguous counties to such Metropolitan Statistical Area). 

(II) With respect to any other portion of such area, 1,500 individuals. 

(i) Duration, tennination, effective date, and tenns of contract; powers and duties of Secretary 

(1) Each contract under this section shall be for a tenn of at least one year, as determined by the Secretary, and 
may be made automatically renewable from tenn to tenn in the absence of notice by either party of intention to 
tenninate at the end of the current tenn; except that in accordance with procedures established under paragraph 
(9), the Secretary may at any time tenninate any such contract or may impose the intennediate sanctions de-. 
scribed in paragraph (6)(B) or (6)(C) (whichever is applicable) on the eligible organization if the Secretary de
tennines that the organization--

(A) has failed substantially to carry out the contract; 

(8) is carrying out the contract in a manner substantially inconsistent with the efficient and effective adminis
tration of this section; or 

(C) no longer substantially meets the applicable conditions of subsections (b), (c), (e), and (f) of this section. 

(2) The effective date of any contract executed pursuant to this section shall be specified in the contract. 

(3) Each contract under this section--

(A) shall provide that the Secretary, or any person or organization designated by him--

(i) shall have the right to inspect or otherwise evaluate (I) the quality, appropriateness, and timeliness of ser
vices perfonned under the contract and (II) the facilities of the organization when there is reasonable evid
ence of some need for such inspection, and 

(ii) shall have the right to audit and inspect any books and records of the eligible organization that pertain 
(I) to the ability of the organization to bear the risk of potential financial losses, or (II) to services per
fonned or detenninations of amounts payable under the contract; 

(8) shall require the organization with a risk-sharing contract to provide (and pay for) written notice in ad-
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vance of the contract's termination, as well as a description of alternatives for obtaining benefits under this 
. subchapter, to each individual enrolled under this section with the organization; and 

(C)(i) shall require the organization to comply with subsections (a) and (c) of section 300e-17 of this title 
(relating to disclosure of certain financial information) and with the requirement of section 300e(c)(8) of this 
title (relating to liability arrangements to protect members); 

(ii) shall require the organization to provide and supply information (described in section 1395cc(b)(2)(C)(ii) 
of this title) in the manner such information is required to be provided or supplied under that section; 

(iii) shall require the organization to notify the Secretary of loans and other special financial arrangements 
which are made between the organization and subcontractors, affiliates, and related parties; and 

(D) shall contain such other terms and conditions not inconsistent with this section (including requiring the or
ganization to provide the Secretary with such information) as the Secretary may find necessary and appropri
ate. 

(4) The Secretary may not enter into a risk-sharing contract with an eligible organization if a previous risk
sharing contract with that organization under this section was terminated at the request of the organization with
in the preceding five-year period, except in circumstances which warrant special consideration, as determined by 
the Secretary. 

(5) The authority vested in the Secretary by this section may be performed without regard to such provisions of 
law or regulations relating to the making, performance, amendment, or modification of contracts of the United 
States as the Secretary may determine to be inconsistent with the furtherance of the purpose of this subchapter. 

(6)(A) If the Secretary determines that an eligible organization with a contract under this section--

(i) fails substantially to provide medically necessary items and services that are required (under law or under 
the contract) to be provided to an individual covered under the contract, if the failure has adversely affected 
(or has substantial likelihood of adversely affecting) the individual; 

(ii) imposes premiums on individuals enrolled under this section in excess of the premiums permitted; 

(iii) acts to expel or to refuse to re-enroll an individual in violation of the provisions of this section; 

(iv) engages in any practice that would reasonably be expected to have the effect of denying or discouraging 
enrollment (except as permitted by this section) by eligible individuals with the organization whose medical 
condition or history indicates a need for substantial future medical services; 
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(v) misrepresents or falsifies infonnation that is furnished--

(I) to the Secretary under this section, or 

(II) to an individual or to any other entity under this section; 

(vi) fails to comply with the requirements of subsection (g)(6)(A) or paragraph (8) of this section; or 

(vii) in the case of a risk-sharing contract, employs or contracts with any individual or entity that is excluded 
from participation under this subchapter under section 1320a-7 or 1320a-7a of this title for the provision of 
health care, utilization review, medical social work, or administrative services or employs or contracts with 
any entity for the provision (directly or indirectly) through such an excluded individual or entity of such ser
vices; 

the Secretary may provide, in addition to any other remedies authorized by law, for any of the remedies de
scribed in subparagraph (B). 

(8) The remedies described in this subparagraph are--

(i) civil money penalties of not more than $25,000 for each determination under subparagraph (A) or, with re
spect to a detennination under clause (iv) or (v)(I) of such subparagraph, of not more than $100,000 for each 
such detennination, plus, with respect to a detennination under subparagraph (A)(ii), double the excess 
amount charged in violation of such subparagraph (and the excess amount charged shall be deducted from the 
penalty and returned to the individual concerned), and plus, with respect to a detennination under subpara
graph (A)(iv), $15,000 for each individual not enrolled as a result of the practice involved, 

(ii) suspension of enrollment of individuals under this section after the date the Secretary notifies the organiz
ation of a detennination under subparagraph (A) and until the Secretary is satisfied that the basis for such de
tennination has been corrected and is not likely to recur, or 

(iii) suspension of payment to the organization under this section for individuals enrolled after the date the 
Secretary notifies the organization of a detennination under subparagraph (A) and until the Secretary is satis
fied that the basis for such detennination has been corrected and is not likely to recur. 

(C) In the case of an eligible organization for which the Secretary makes a detennination under paragraph (I), 
the basis of which is not described in subparagraph (A), the Secretary may apply the following intennediate 
sanctions: 

(i) Civil money penalties of not more than $25,000 for each detennination under paragraph (I) if the defi-
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ciency that is the basis of the detennination has directly adversely affected (or has the substantial likelihood of 
adversely affecting) an individual covered under the organization's contract. 

(ii) Civil money penalties of not more than $10,000 for each week beginning after the initiation of procedures 
by the Secretary under paragraph (9) during which the deficiency that is the basis of a detennination under 
paragraph (l) exists. 

(iii) Suspension of enrollment of individuals under this section after the date the Secretary notifies the organ
ization of a detennination under paragraph (I) and until the Secretary is satisfied th.at the deficiency that is the 
basis for the detennination bas been corrected and is not likely to recur. 

(D) The provisions of section 1320a-7a of this title (other than subsections (a) and (b» shall apply to a civil 
money penalty under subparagraph (B)(i) or (C)(i) in the same manner as such provisions apply to a civil money 
penaity or proceeding under section 1320a-7a(a) of this title. . 

(7)(A) Each risk-sharing contract with an eligible organization under this section shall provide that the organiza
tion will maintain a written agreement with a utilization and quality control peer review organization (which has 
a contract with the Secretary under part B of subchapter XI of this chapter for the area in which the eligible or
ganization is located) or with an entity selected by the Secretary under section I 320c-3( a)( 4){C) of this title un
der which the review organization will perform functions under section 1320c-3(a)(4)(B) of this title and section 
1320c-3(a)(14) of this title (other than those performed under contracts described in section 1395cc(a){I)(F) of 
this title) with respect to services, furnished by the eligible organization, for which payment may be made under 
this subchapter. 

(B) For purposes of payment under this subchapter, the cost of such agreement to the eligible organization shall 
be considered a cost incurred by a provider of services in providing covered services under this subchapter and 
shall be paid directly by the Secretary to the review organization on behalf of such eligible organization in ac
cordance with a schedule established by the Secretary. 

(C) Such payments--

(i) shall be transferred in appropriate proportions from the Federal Hospital Insurance Trust Fund and from the 
Supplementary Medical Insurance Trust Fund, without regard to amounts appropriated in advance in appropri
ation Acts, in the same manner as transfers are made for payment for services provided directly to beneficiar
ies, and 

(ii)shall not be less in the aggregate for such organizations for a fiscal year than the amounts the Secretary de
termines to be sufficient to cover the costs of such organizations' conducting activities described in subpara
graph (A) with respect to such eligible organizations under part B of subchapter XI of this chapter. 
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(8)(A) Each contract with an eligible organization under this section shall provide that the organization may not 
operate any physician incentive plan (as defined in subparagraph (B» unless the following requirements are met: 

(i) No specific payment is made directly or indirectly under the plan to a physician or physician group as an 
inducement to reduce or limit medically necessary services provided with respect to a specific individual en
rolled with the organization. 

(Ii) If the plan places a physician or physician group at substantial financial risk (as determined by the Secret
Ilry) for services not provided by the physician or physician group, the organization-

(I) provides stop-loss protection for the physician or group that is adequate and appropriate, based on stand
ards developed by the Secretary that take into account the number of physicians placed at such substantial 
financial risk in the group or under the plan and the number of individuals enrolled with the organization 
who receive services from the physician or the physician group, and 

(II) conducts periodic surveys of both individuals enrolled and individuals previously enrolled with the or
ganization to determine the degree of access of such individuals to services provided by the organization 
and satisfaction with the quality of such services. 

(iii) The organization provides the Secretary with descriptive information regarding the plan, sufficient to per
mit the Secretary to d~termine whether the plan is in compliance with the requirements of this subparagraph. 

(8) In this paragraph, the term "physician incentive plan" means any compensation arrangement between an eli
gible organization and a physician or physician group that may directly or indirectly have the effect of reducing 
or limiting services provided with respect to individuals enrolled with the organization. 

(9) The Secretary may terminate a contract with an eligible organization under this section or may impose the 
intermediate sanctions described in paragraph (6) on the organization in accordance with formal investigation 
and compliance procedures established by the Secretary unde~ which--

(A) the Secretary first provides the organization with the reasonable opportunity to develop and implement a 
corrective action plan to correct the deficiencies that were the basis of the Secretary's determination under 
paragraph (I) and the organization fails to develop or implement such a plan; 

(8) in deciding whether to impose sanctions, the Secretary considers aggravating factors such as whether an 
organization has a history of deficiencies or has not taken action to correct deficiencies the Secretary has 
brought to the organization'S attention; 

(e) there are no unreasonable or unnecessary delays between the finding of a deficiency and the imposition of 
sanctions; and 
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(D) the Secretary provides the organization with reasonable notice and opportunity for hearing (including the 
right to appeal an initial decision) before imposing any sanction or terminating the contract. 

G> Payment in full and limitation on actual charges; physicians, providers of services, or renal dialysis facilities 
not under contract with organization 

(I)(A) In the case of physicians' services or renal dialysis services described in paragraph (2) which are fur
nished by a participating physician or provider of services or renal dialysis facility to an individual enrolled with 
an eligible organization under this section and enrolled under part B of this ~ubchapter, the applicable participa
tion agreement is deemed to provide that the physician or provider of services o~ renal dialysis facility will ac
cept as payment in full from the eligible organization the amount that would be payable to the physician or pro
vider of services or renal dialysis facility under part B of this subchapter and from the individual under such 
part. if the individual were not enrolled with an eligible organization under this section. 

(8) In the case of physicians' services described in paragraph (i) which are furnished by a nonparticipating 
physician, the limitations on actual charges for such services otherwise applicable under part B of this 
subchapter (to services furnished by individuals not enrolled with an eligible organization under this section) 
shall apply in the same manner as such limitations apply to services furnished to individuals not enrolled with 
such an organization. 

(2) The physicians' services or renal dialysis services described in this paragraph are physicians' services or ren
al dialysis services which are furnished to an enrollee of an eligible organization under this section by a physi
cian, provider of services, or renal dialysis facility who is not under a contract with the organization. 

(k) Risk-sharing contracts 

(I). Except as provided in paragraph (2)--

(A) on or after the date standards for Medicare+Choice organizations and plans are first established under sec
tion 1395w-26(b)(I) of this title, the Secretary shall not enter into any risk-sharing contract under this section 
with an eligible organization; and 

(8) for any contract year beginning on or after January I, 1999, the Secretary shall not renew any such con
tract. 

(2) An individual who is enrolled in part B of this subchapter only and is enrolled in an eligible organization 
with a risk-sharing contract under this section on December 31, 1998. may continue enrollment in such organiz
ation in accordance with regulations described in section 1 395w-26(b )( I) of this title. 

(3) Notwithstanding subsection (a) of this section, the Secretary shall provide that payment amounts under risk
sharing contracts under this section for months in a year (beginning with January 1998) shall be computed-
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(A) with respect to individuals entitled to benefits under both parts A and B of this subchapter, by substituting 
payment rates under section 1395w-23(a) of this title for the payment rates otherwise established under sub
section (a) ofthis section, and 

(8) with respect to individuals only entitled to benefits under part B of this subchapter, by substituting an ap
propriate proportion of such rates (reflecting the relative proportion of payments under this subchapter attrib
utable to such part) for the payment rates otherwise established under subsection (a) of this section. 

(4) The following requirements shall apply to eligible organizations with risk-sharing contracts under this sec
tion in the same manner as they apply to Medicare+Choice organizations under part C of this subchapter: 

(A) Data collection requirements under section 1395w-23(a)(3)(B) of this title. 

(8) Restrictions on imposition of premium taxes under section 1395w-24(g) of this title in relating to pay
ments to such organizations under this section. 

(C) The requirement to accept enrollment of new enrollees during November 1998 under section 
1395w-2I(e)(6) of this title. 

(D) Payments under section 1395w-27(e)(2) ofthis title. 

CREDIT(S) 

(Aug. 14, 1935, c. 531, Title XVIII, § 1876, as added and amended Oct. 30, 1972, Pub.L. 92-603, Title II, §§ 
226(a), 278(b)(3), 86 Stat. 1396, 1453; Dec. 31, 1973, Pub.L. 93-233, § 18(m), (n), 87 Stat. 970, 971; Oct. 8, 
1976, Pub.L. 94-460, Title II, § 201(a) to (d), 90 Stat. 1956, 1957; June 13, 1978, Pub.L. 95-292, § 5,92 Stat. 
315; Sept. 3, 1982, Pub.L. 97-248, Title I, § 1I4(a), 96 Stat. 341; Jan. 12, 1983, Pub.L. 97-448, Title m, § 
309(b)(12), 96 Stat. 2409; Apr. 20, 1983, Pub.L. 98-21, Title VI, §§ 602(g), 606(a)(3)(H), 97 Stat. 164, 171; Ju
ly 18, 1984, Pub.L. 98-369, Div. B, Title III, §§ 2350(a)(I), (b)(I), (2), (c), 2354(b)(37), (38), 98 Stat. 1097, 
1098, 1102; Apr. 7, 1986, Pub.L. 99-272, Title IX, § 9211(a) to (d), 100 Stat. 178, 179; Oct. 21, 1986, Pub.L. 
99-509, Title IX, §§ 9312(b)(I), (c)(I), (2), (d)(I), (e)(I), (0, 9353(e)(2), 100 Stat. 1999 to 2001,2048; Oct. 22, 
1986, Pub.L. 99-514, Title XVIII, § 1895(b)(ll)(A), 100 Stat. 2934; Dec. 22,1987, Pub.L. 100-203, Title IV, §§ 
40Il(a)(I), (b)(I), 4012(b), 4013(a), 4014, 4018(a), 4039(h)(8), 101 Stat. 1330-60, 1330-61, 1330-65; July I, 
1988, Pub.L. 100-360, Title II, §§ 202(0, 21 I (c)(3), 224, Title IV, § 41 I(c)(I) to (6), (3)(3), 102 Stat. 717, 738, 
748, 772, 773, 776; Oct. 13, 1988, Pub.L. 100-485, Title VI, § 608(d)(19)(B), (C), 102 Stat. 2419; Nov. 10, 
1988, Pub.L. 100-647, Title VIII, § 8412(a)(I), 102 Stat. 3801; Dec.13, 1989, Pub.L. 101-234, Title II, §§ 
20I(a)(I), 202(a), 103 Stat. 1981; Dec. 19, 1989, Pub.L. 101-239, Title VI, §§ 6206(a)(I), (b)(I), 6212(b)(I), 
(c)(2), 64 II (d)(3)(A), 103 Stat. 2244, 2250, 2271; Nov. 5, 1990, Pub.L. 101-508, Title IV, §§ 4204(a)(I), (2), 
(c)(I), (2), (d)(I), (e)(I), 4206(b)(I), 104 Stat. 1388-108 to 1388-111, 1388-116; Aug. 15, 1994, Pub.L. 
103-296, Title I, § 108(c)(6), 108 Stat. 1486; Oct. 31, 1994, Pub.L. 103-432, Title I, § 157(b)(I), (4), 108 Stat. 
4442; Aug. 21, 1996, Pub.L. 104-191, Title II, §§ 215(a), (b), 23I(g), 110 Stat. 2005 to 2007, 2014; Aug. 5, 
1997, Pub.L. 105-33, Title IV, § 4002(a), (b)(I), (b)(2)(A), III Stat. 328, 329; Nov. 29,1999, Pub.L. 106-113, 
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Div. B, § 1000(a)(6) [Title IV, § 503], 113 Stat. 1536, 150IA-380; Dec. 21, 2000, Pub.L. 106-554, § l(a)(6) 
[Title VI, § 634], 114 Stat. 2763, 2763A-568; Dec. 8, 2003, Pub.L. 108-173, Title II, § 234, Title VII, § 
736(d)(2), Title LX, § 940(b)(2)(B), 117 Stat. 2209,2357,2417; Dec. 29,2007, Pub.L. 110-173, Title I, § 109, 
121 Stat. 2497; July 15,2008, Pub.L. 110-275, Title I, § 167(a) to (c), 122 Stat. 2575.) 

Current through P.L. 111-82 approved 10-26-09 
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Effective: July IS, 2008 

United States Code Annotated Currentness 
Title 42. The Public Health and Welfare 

Chapter 7. Social Security (Refs & Annos) 
"IiI Subchapter XVIII. Health Insurance for Aged and Disabled (Refs & Annos) 
~ Part E. Miscellaneous Provisions (Refs & Annos) 

.... § 1395ss. Certification of medicare supplemental health insurance policies 

(a) Submission of policy by insurer 

Page I 

(1) The Secretary shall establish a procedure whereby medicare supplemental policies (as defined in subsection 
(g)(I) of this section) may be certified by the Secretary as meeting minimum standards and requirements set 
forth in subsection (c) of this section. Such procedure shall provide an opportunity for any insurer to submit any 
such policy, and such additional data as the ~ecretary finds necessary, to the Secretary for his examination and 
for his certification thereof as meeting the standards and requirements set forth in subsection ( c) of this section. 
Subject to subsections (k)(3), (m), and (n) of this section, such certification shall remain in effect if the insurer 
files a notarized statement with the Secretary no later than June 30 of each year stating that the policy continues 
to meet such standards and requirements and if the insurer submits such additional data as the Secretary finds 
necessary to independently verify the accuracy of such notarized statement. Where the Secretary determines 
such a policy meets (or continues to meet) such standards and requirements, he shall authorize the insurer to 
have printed on such policy (but only in accordance with such requirements and conditions as the Secretary may 
prescribe) an emblem which the Secretary shall cause to be designed for use as an indication that a policy has re
ceived the Secretary's certification. The Secretary shall provide each State commissioner or superintendent of in
surance with a list of all the policies which have received his certification. 

(2) No medicare supplemental policy may be issued in a State on or after the date specified in subsection 
(p)(1 )(C) of this section, unless--

(A) the State's regulatory program under subsection (b)( 1) of this section provides for the application and en
forcement of the standards and requirements set forth in such subsection (including the 1991 NATC Model 
Regulation or 1991 Federal Regulation (as the case may be» by the date specified in subsection (p)(1 Xc) of 
this section; or 

(B) if the State's program does not provide for the application and enforcement of such standards and require
ments, the policy has been certified by the Secretary under paragraph (I) as meeting the standards and require
ments set forth in subsection (c) of this secti.on (including such applicable standards) by such date. 

Any person who issues a medicare supplemental policy, on and after the effective date specified in subsection 
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(p)(I)(C) of this section, in violation of this paragraph is subject to a civil money penalty of not to exceed 
$25,000 for each such violation. The provisions of section 1320a-7a of this title (other than the first sentence of 
subsection (a) and other than subsection (b» shall apply to a civil money penalty under the previous sentence in 
the same manner as such provisions apply to a penalty or proceeding under section 1320a-7a(a) of this title. 

(b) Standards and requirements; periodic review by Secretary 

(1) Any medicare supplemental policy issued in any State which the Secretary determines has established under 
State law a regulatory program that--

(A) provides for the application and enforcement of standards with respect to such policies equal to or more 
stringent than the NAIC Model Standards (as defined in subsection (g)(2)(A) of this section), except as other
wise provided by subparagraph H; 

(B) includes requirements equal to or more stringent than the requirements described in paragraphs (2) 
through (5) of subsection (c) of this section; 

(C) provides that--

(I) information with respect to the actual ratio of benefits provided to premiums collected under such 
policies will be reported to the State on forms conforming to those developed by the National Association of 
Insurance Commissioners for such purpose, or 

(ii) such ratios will be monitored under the program in an alternative manner approved by the Secretary, and 
that a copy of each such policy, the most recent premium for each such policy, and a listing of the ratio of 
benefits provided to premiums collected for the most recent 3-year period for each such policy issued or 
sold in the State is maintained and made available to interested persons; 

(D) provides for application and enforcement of the standards and requirements described in subparagraphs 
(A), (B); and (C) to all medicare supplemental policies (as defined in subsection (g)( I) of this section) issued 
in such State, 

(E) provides the Secretary periodically (but at least annually) with a list containing the name and address of 
the issuer of each such policy and the name and number of each such policy (including an indication of 
policies that have been previously approved, newly approved, or withdrawn from approval since the previous 
list was provided), 

(F) reports to the Secretary on the implementation and enforcement of standards and requirements of this 
paragraph at intervals established by the Secretary, 
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(G) provides for a process for approving or disapproving proposed premium increases with respect to such 
policies, and establishes a policy for the holding of public hearings prior to approval of a premium increase, 
and 

(H) in the case of a policy that meets the standards under subparagraph (A) except that benefits under the 
policy are limited to items and services furnished by certain entities (or reduced benefits are provided when 
items or services are furnished by other entities), provides for the application of requirements equal to or more 
stringent than the requirements under subsection (t) of this section, 

shall be deemed (subject to subsections (k)(3), (m), and (n) of this section, for so long as the Secretary finds that 
such State regulatory program continues to meet the standards and requirements of this paragraph) to meet the 
standards and requirements set forth in subsection (c) of this section. Each report required under subparagraph 
(F) shall include information on loss ratios of policies sold in the State, frequency and types of instances in 
which policies approved by the State fail to meet the standards and requirements of this paragraph, actions taken 
by the State to bring such policies into compliance, information regarding State programs implementing con
sume~ protection provisions, and such further information as the Secretary in consultation with the National As
sociation ofInsurance Commissioners may specify. 

(2) The Secretary periodically shall review State regulatory programs to determine if they continue to meet the 
standards and requirements specified in paragraph (1). If the Secretary finds that a State regulatory program no 
longer meets the standards and requirements, before making a final determination, the Secretary shall provide 
the State an opportunity to adopt such a plan of correction as would permit the State regulatory program to con
tinue to meet such standards and requirements. If the Secretary makes a final determination that the State regu
latory program, after such an opportunity, fails to meet such standards and requirements; the program shall no 
longer be considered to have in operation a program meeting such standards and requirements. 

(3) Notwithstanding paragraph (I), a medicare supplemental policy offered in a State shall not be deemed to 
meet the standards and requirements set forth in subsection (c) of this section, with respect to an advertisement 
(whether through written, radio, or television medium) used (or, at a State's option, to be used) for the policy in 
the State, unless the entity issuing the policy provides a copy of each advertisement to the Commissioner of In
surance (or comparable officer identified by the Secretary) of that State for review or approval to the extent it 
may be required under State law. 

(c) Requisite findings 

The Secretary shall certify under this section any medicare supplemental policy, or continue certification of such 
a .policy, only if he finds that such policy (or, with respect to paragraph (3) or the requirement described in sub
section (s) of this section, the issuer of the policy)--

(1) meets or exceeds (either in a single policy or, in the case of nonprofit hospital and medical service associ
ations, in one or more policies issued in conjunction with one another) the NAIC Model Standards (except as 
otherwise provided by subsection (t) of this section); 
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(2) meets the requirements of subsection (r) ofthis section; 

(3)(A) accepts a notice under section 1395u(h)(3)(B) of this title as a claim form for benefits under such 
policy in lieu of any claim form otherwise required and agrees to make a payment determination on the basis 
of the information contained in such notice; 

(8) where such a notice is received--

(i) provides notice to such phYSician or supplier and the beneficiary of the payment determination under the 
policy, and 

(ii) provides any payment covered by such policy directly to the participating physician or supplier in
volved; 

(C) provides each enrollee at the time of enrollment a card listing the policy name and number and a single 
mailing address to which notices under section 1395u(h)(3)(B) of this title respecting the policy are to be sent; 

(D) agrees to pay any user fees established under section 1395u(h)(3)(B) of this title with respect to informa
tion transmitted to the issuer of the policy; and 

(E) provides to the Secretary at least annually, for transmittal to carriers, a single mailing address to which no
tices under section I 395u(h)(3)(B) of this title respecting the policy are to be sent; 

(4) may, during a period of not less than 30 days after the policy is issued, be returned for a full refund of any 
premiums paid (without regard to the manner in which the purchase of the policy was solicited); and 

(5) meets the applicable requirements of subsections (0) through (t) of this section. 

(d) Criminal penalties; civil penalties for certain violations 

(1) Whoever knowingly and willfully makes or causes to be made or induces or seeks to induce the making of 
any false statement or representation of a material fact with respect to the compliance of any policy with the 
standards and requirements set forth in subsection (c) of this section or in regulations promulgated pursuant to 
such subsection, or with respect to the use of the emblem designed by the Secretary under subsection (a) of this 
section, shall be fined under Title 18 or imprisoned not more than 5 years, or both, and, in addition to or in lieu 
of such a criminal penalty, is subject to a civil money penalty of not to exceed $5,000 for each such prohibited 
act. 

(2) Whoever falsely assumes or pretends to be acting, or misrepresents in any way that he is acting, under the 
authority of or in association with, the program of health insurance established by this subchapter, or any Feder-
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al agency, for the purpose of selling or attempting to sell insurance, or in such pretended character demands, or 
obtains money, paper, documents, or anything of value, shall be fined under Title 18 or imprisoned not more 
than 5 years, or both, and, in addition to or in lieu of such a criminal penalty, is subject to a civil money penalty 
of not to exceed S5,000 for each such prohibited act. 

(3)(A)(i) It is unlawful for a person to sell or issue to an individual entitled to benefits under part A or enrolled 
under part B of this subchapter (including an individual electing a Medicare+Choice plan under section 
1395w-21 of this title)-

(I) a health insurance policy with knowledge that the policy duplicates health benefits to which the individual 
is othelWise" entitled under this subchapter or subchapter XIX of this chapter, 

(II) in the case of an individual not electing a Medicare+Choice plan a medicare supplemental policy with 
knowledge that the individual is entitled to benefits under another medicare supplemental policy or in the case 
of an individual electing a Medicare+Choice plan, a medicare supplemental policy with knowledge that the 
policy duplicates health benefits to which the individual is othelWise entitled under the Medicare+Choice plan 
or under another medicare supplemental policy, or 

(III) a health insurance policy (other than a medicare supplemental policy) with knowledge that the policy du
plicates health benefits to which the individual is othelWise entitled, other than benefits to which the individu
al is entitled under a requirement of State or Federal law. 

(ii) Whoever violates clause (i) shall be fined under Title 18 or imprisoned not more than 5 years, or both, and, 
in addition to or in lieu of such a criminal penalty, is subject to a civil money penalty of not to exceed S25,000 
(or S15,000 in the case of a person other than the iSsuer of the policy) for each such prohibited act. 

(iii) A seller (who is not the issuer of a health insurance policy) shall not be considered to violate clause (i)(II) 
with respect to the sale of a medicare supplemental policy if the policy is sold in compliance with subparagraph 
(B). 

(iv) For purposes of this subparagraph, a health insurance policy (other than a Medicare supplemental policy) 
providing for benefits which are payable to or on behalf of an individual without regard to other health benefit 
coverage of such individual is not considered to "duplicate" any health benefits under this subchapter; under 
subchapter XIX of this chapter, or under a health insurance policy, and sub clauses (I) and (III) of clause (i) do 
not apply to such a policy. 

(v) For purposes of this subparagraph, a health insurance policy (or a rider to an insurance contract which is not 
a health insurance policy) is not considered to "duplicate" health benefits under this subchapter or under another 
health insurance policy if it--
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(I) provides health care benefits only for long-tenn care, nursing home care, home health care, or community
based care, or any combination thereof, 

(II) coordinates against or excludes items and services available or paid for under this subchapter or under an
other health insurance policy, and 

(III) for policies sold or issued on or after the end of the 90-day period beginning on August 21, 1996 dis
closes such coordination or exclusion in the policy's outline of coverage. 

For purposes of this clause, the tenns "coordinates" and "coordination" mean, with respect to a policy in relation 
to health benefits under this subchapter or under another health" insurance policy. that the policy under its tenns 
is secondary to. or excludes from payment, items and services to the extent available or paid for under this 
subchapter or under another health insurance policy. 

(vi)(I) An individual entitled to benefits under part A or enrolled under part B of this subchapter who is applying 
for a health insurance policy (other thim a policy described in subclause (III» shall be furnished a disclosure 
statement described in clause (vii) for the type of policy being applied for. Such statement shall be furnished as a 
part of (or together with) the application for such policy. 

(II) Whoever issues or sells a health insurance policy (other than a policy described in subclause (III» to an in
dividual described in subclause (I) and fails to furnish the appropriate disclosure statement as required under 
such subclause shall be fined under Title 18, or imprisoned not more than 5 years. or both. and, in addition to or 
in lieu of such a criminal penalty, is subject to a civil money penalty of not to exceed $25,000 (or $15,000 in the 
case of a person other than the issuer of the policy) for each such violation. 

(III) A policy described in this subclause (to which subclauses (I) and (II) do not apply) is a Medicare supple
mental policy, a policy described in clause (v), or a health insurance policy identified under 60 Federal Register 
308~0 (June 12. (995) as a policy not required to have a disclosure statement. 

(IV) Any reference in this section to the revised NAIC model regulation (referred to in subsection (m)(I)(A) of 
this section) is deemed a reference to such regulation as revised by section 171 (m)(2) of the Social ~ecurity Act 
Amendments of 1994 (Public Law 103-432) and as modified by substituting, for the disclosure required under 
section 16D(2), disclosure under subclause (I) of an appropriate disclosure statement under clause (vii). 

(vii) The disclosure statement described in this clause for a type of policy is the statement specified under sub
paragraph.(D) ofthis paragraph (as in effect before August 21,1996) for that type of policy. as revised as fol
lows: 

(I) In each statement, amend the second line to read as follows: 
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"THIS IS NOT MEDICARE SUPPLEMENT INSURANCE". 

(II) In each statement. strike the third line and insert the following: "Some health care services paid for by 
Medicare may also trigger the payment of benefits under this policy.". 

(III) In each statement not described in subclause (V), strike the boldface matter that begins "This insur
ance" and all that follows up to the next paragraph that begins "Medicare". 

(IV) In each statement not described in subclause (V), insert before the boxed matter (that states "Before You 
Buy This Insurance") the following: "This policy must pay benefits without regard to other health bene
fit coverage to which you may be entitled under Medicare or other insurance.". 

(V) Ina statement relating to policies providing both nursing home and non-institutional coverage, to policies 
providing nursing home benefits only, or policies providing home care benefits only, amend the sentence that 
begins "Federal law" to read as follows: "Federal law requires us to inform you that in certain situations 
this insurance may pay for some care also covered by Medicare.". 

(viii)(1) Subject to subclause (II), nothing in this subparagraph shall restrict or preclude a State's ability to regu
late health insurance policies, including any health insurance policy that is described in. clause (iv), (v), or 
(vi)(III). 

(II) A State may not declare or specify, in statute, regulation, or otherwise, that a health insurance policy (other 
than a Medicare supplemental policy) or rider to an insurance contract which is not a health insurance policy, 
that is described in clause (iv), (v), or (vi)(III) and that is sold, issued, or renewed to an individual entitled to be
nefits under part A or enrolled under part B "duplicates" health benefits under this subchapter or under a Medi
care supplemental policy. 

(B)(1) It is unlawful for a person to issue or sell a medicare supplemental policy to an individual entitled to bene
fits under part A of this subchapter or enrolled under part B of this subchapter, whether directly, through the 
mail, or otherwise, unless·-

(I) the person obtains from the individual, as part of the application for the issuance or purchase and on a form 
described in clause (ii), a written statement signed by the individual stating, to the best of the individual's 
knowledge, what health insurance policies (including any Medicare+Choice plan) the individual has, from 
what source, and whether the individual is entitled to any medical assistance under subchapter XIX of this 
chapter, whether as a qualified medicare beneficiary or otherwise, and 

(II) the written statement is accompanied by a written acknowledgment, signed by the seller of the policy, of 
th~ request for and receipt of such statement. 

(il) The statement required by clause (i) shall be made on a form that--
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(I) states in substance that a ~edicare-eligible individual does not need more than one medicare supplemental 
policy, 

(II) states in substance that individuals may be eligible for benefits under the State medicaid program under 
subchapter XIX of this chapter and that such individuals who are entitled to benefits under that program usu
ally do not need a medicare supplemental policy and that benefits and premiums under any such policy shall 
be suspended upon request of the policyholder during the period (of not longer than 24 months) of entitlement 
to benefits under such subchapter and may be reinstituted upon loss of such entitlement, and 

(III) states that counseling services may be available in the State to provide advice concerning· the purchase of 
medicare supplemental policies and enrollment under the medicaid program and may provide the telephone 
number for such services. 

(iil)(I) Except as provided in subclauses (II) and (III), if the statement required by clause (i) is not obtained or 
indicates that the individual has a medicare supplemental policy or indicates that the individual is entitled to any 
medical assistance under subchapter XIX of this chapter, the sale of a medicare supplemental policy shall be 
considered to be a violation of subparagraph (A). 

(II) Subclause (I) shall not apply in the case of an individual who has a medicare supplemental policy, if the in
dividual indicates in writing, as part of the application for purchase, that the policy being purchased replaces 
such other policy and indicates an intent to terminate the policy being replaced when the new policy becomes ef
fective and the issuer or seller certifies in writing that such policy will not, to the best of the issuer'S or seller's 
knowledge, duplicate coverage (taking into account any such replacement). 

(III) If the statement required by clause (i) is obtained and indicates that the individual is entitled to any medical 
assistance under subchapter XIX of this chapter, the sale of the policy is not in violation of clause (i) (insofar as 
such clause relates to such medical assistance), if (aa) a State medicaid plan under such subchapter pays the 
premiums for the policy, (bb) in the case of a qualified medicare beneficiary described in section 1396d(p)(I) of 
this title, the policy provides for coverage of outpatient prescription drugs, or (cc) the only medical assistance to 
which the individual is entitled under the State plan is medicare cost sharing described in section 
1396d(p)(3)(A)(ii) of this title. 

(iv) Whoever issues or sells a medicare supplemental policy in violation of this subparagraph shall be fined un
der Title 18, or imprisoned not more than 5 years, or both, and, in addition to or in lieu of such a criminal pen
alty, is subject to a civil money penalty of not to exceed $25,000 (or $15,000 in the case of a seller who is not 
the issuer of a policy) for each such violation. 

(C) Subparagraph (A) shall not apply with respect to the sale or issuance of a group policy or plan of one or 
more employers or labor organizations, or of the trustees of a fund established by one or more employers or 
labor organizations (or combination thereof), for employees or former employees (or combination thereof) or for 
members or former members (or combination thereof) of the labor organizations. 

(02009 Thomson Reuters. No Claim to Orig. US Gov. Works. 



42 U.S.C.A. § 1395ss Page 9 

(4)(A) Whoever knowingly, directly or through his agent, ~ails or causes to be mailed any matter for a prohib
ited purpose (as detennined under subparagraph (B» shall be fined under Title 18 or imprisoned not more than 5 
years, or both, and, in addition to or in lieu of such a criminal penalty, is subject to a civil money penalty of not 
to exceed $5,000 for each such prohibited act. 

(B) For purposes of subparagraph (A), a prohibited purpose means the advertising, solicitation, or offer for sale 
of a medicare supplemental policy, or the delivery of such a policy, in or into any State in which such policy has 
not been approved by the State commissioner or superintendent of insurance. 

(C) Subparagraph (A) shall not apply in the case of a person who mails or causes to be mailed a medicare sup
plemental policy into a State if such person has ascertained that the party insured under such policy to whom (or 
on whose behalf) such policy is mailed is located in such State on a temporary basis. 

(D) Subparagraph (A) shall not apply in the case of a person who mails or causes to be mailed a duplicate copy 
of a medicare supplemental policy previously issued to the party to whom (or on whose behalf) such duplicate 
copy is mailed. 

(E) Subparagraph (A) shall not apply in the case of an issuer who mails or causes to be mailed a policy, certific
ate, or other matter solely to comply with the requirements of subsection (q) of this section. 

(5) The provisions of section 1320a-7a of this title (other than subsections (a) and (b» shall apply to civil money 
penalties under paragraphs (I), (2), (3)(A), and (4)(A) in the same manner.as such provisions apply to penalties 
and proceedings under section 1320a-7a(a) of this title. 

(e) Dissemination of information 

(1) The Secretary shall provide to all individuals entitled to benefits under this subchapter (and, to the extent 
feasible, to individuals about to become so entitled) such infonnation as will pennit such individuals to evaluate 
the value of medicare supplemental policies to them and the relationship of any such policies to benefits 
provided under this subchapter. 

(2) The Secretary shall--

(A) infonn all individuals entitled to benefits under this .subchapter (and, to the extent feasible, individuals 
about to become so entitled) of-

(i) the actions and practices that are subject to sanctions under subsection (d) of this section, and 

(ii) the manner in which they may report any such action or practice to an appropriate official of the Depart
ment of Health and Human Services (or to an appropriate State official), and 
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(8) publish the toll-free telephone number for individuals to report suspected violations of the provisions of 
such subsection. 

(3) The Secretary shall provide individuals entitled to benefits under this subchapter (and, to the extent feasible, 
individuals about to become so entitled) with a listing of the addresses and telephone numbers of State and Fed
eral agencies and offices that provide information and assistance to individuals with respect to the selection of 
medicare supplemental policies. 

(f) Study and evaluation of comparative effectiveness of various State approaches to regulating medicare sUI>ple
mental policies; report to Congress no later than January 1, 1982; periodic evaluations 

(l)(A) The Secretary shall, in consultation with Federal and State regulatory agencies, the National Association 
of Insurance Commissioners, private insurers, and organizations representing consumers and the aged, conduct a 
comprehensive study and evaluation of the comparative effectiveness of various State approaches to the regula
tion of medicare supplemental policies in (i) limiting marketing and agent abuse, (ii) assuring the dissemination 
of such information to individuals entitled to benefits under this subchapter (and to other consumers) as is neces
sary to permit informed choice, (iii) promoting policies which provide reasonable economic benefits for such in
dividuals, (iv) reducing the purchase of unnecessary duplicative coverage, (v) improving price competition, and 
(vi) establishing effective approved State regulatory programs described in subsection (b) of this section. 

(8) Such study shall also address the need for standards or certification of health insurance policies, other than 
medicare supplemental policies, sold to individuals eligible for benefits under this subchapter. 

(C) The Secretary shall, no later than January 1, 1982, submit a report to the Congress on the results of such 
study and evaluation, accompanied by such recommendations as the Secretary finds warranted by such results 
with respect to the need for legislative or administrative changes to accomplish the objectives set forth in sub
paragraphs (A) and (8), including the need for a mandatory Federal regulatory program to assure the marketing 
of appropriate types of medicare supplemental policies, and such other means as he finds may be appropriate to 
enhance effective State regulation of such policies. 

(2) The Secretary shall submit to the Congress no later than July 1, 1982, and periodically as may be appropriate 
thereafter (but not less often than once every 2 years), a report evaluating the effectiveness of the certification 
procedure and the criminal penalties established under this section, and shall include in such reports an analysis 
of--

(A) the impact of such procedure and penalties on the types, market share, value, and cost to individuals en
titled to benefits under this subchapter of medicare supplemental policies which have been certified by the 
Secretary; 

(8) the need for any change in the certification procedure to improve its administration or effectiveness; and 
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(C) whether the certification program and criminal penalties should be continued. 

(3) The Secretary shall provide information via a toll-free telephone number on medicare supplemental policies. 
(including the relationship of State programs under subchapter XIX of this chapter to such policies). 

(g) Definitions 

(1) For purposes of this section, a medicare supplemental policy is a health insurance policy or other health be
nefit plan offered by a private entity to individuals who are entitled to have payment made under this subchapter, 
which provides reimbursement for expenses incurred for services and items for which payment may be made un
der this subchapter but which are not reimbursable by reason of the applicability of deductibles, coinsurance 
amounts, or other limita~ions imposed pursuant to this subchapter; but does not include a prescription drug plan 
under part D or a Medicare+Choice plan or any such policy or plan of one or more employers or labor organiza
tions, or of the trustees of a fund established by one or more employers or labor organizations (or combination 
thereof), fo~ employees or former employees (or combination thereof) or for members or former members (or 
combination thereof) of the labor organizations and does not include a Medicare+Choice plan or a policy or plan 
of an eligible organization (as defined in section 1395mm(b) of this title) if the policy or plan provides benefits 
pursuant to a contract under section 1395mm of this title or an approved demonstration project described in sec
tion 603(c) of the Social Security Amendments of 1983, section 2355 of the Deficit Reduction Act of 1984, or 
section 9412(b) of the Omnibus Budget Reconciliation Act of 1986, or, a policy or plan of an organization if the 
policy or plan provides benefits pursuant to an agreement under section 1395J(a)(I)(A) of this title. For purposes 
of this section, the term "policy" includes a certificate issued under such policy. 

(2) For purposes of this section: 

(A) The term "NAIC Model Standards" means the "NAIC Model Regulation to Implement the Individual Ac
cident and Sickness Insurance Minimum Standards Act", adopted by the National Association of Insurance 
Commissioners on June 6, 1979, as it applies to medicare supplemental policies. 

(8) The term "State with an approved regulatory program" means a State for which the Secretary has made a 
determination under subsection (b)(I) of this section. 

(C) The State in which a policy is issued means--

(i) in the case of an individual pol~cy, the State in which the policyholder resides; and 

(ii) in the case of a group policy, the State in which the holder of the master policy resides . 

. (h) Rules and regulations 

The Secretary shall prescribe such regulations as may be necessary for the effective, efficient, and equitable ad-
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ministration of the certification procedure established under this section. The Secretary shall first issue final reg
ulations to implement the certification procedure established under subsection (a) of this section not later than 
March I, 1981. 

(i) Commencement of certification program 

(1) No medicare supplemental policy shall be certified and no such policy may be issued bearing the emblem au
thorized by the Secretary under subsection (a) of this section until July I, 1982. On and after such date policies 
certified by the Secretary may bear such emblem, including policies which were issued prior to such date and 
were subsequently certified, and insurers may notify holders of such certified policies issued prior to such date 
using such emblem in the notification. 

(2)(A) The Secretary shall not implement the certification program established under subsection (a) of this sec
tion with respect to policies issued in a State unless the Panel makes a finding that such State cannot be expected 
to have established, by July I, 1982, an approved State regulatory program meeting the standards and require
ments of subsection (b)(l) of this section. If the Panel makes such a finding, the Secretary shall implement such 
program under subsection (a) of this section with respect to medicare supplemental policies issued in such State, 
until such time as the Panel detennines that such State has a program that meets the standards and requirements 
of subsection (b)( I) of this section. 

(8) Any finding by the Panel under subparagraph (A) shall be transmitted in writing, not later than January I, 
1982, to the Committee on Finance of the Senate and to the Committee on Energy and Comm«:rce and the Com
mittee on Ways and Means of the House of Representatives and shall not become effective until 60 days after 
the date of its transmittal to the Committees of the Congress under thi~ subparagraph. In counting such days, 
days on which either House is not in session because of an adjournment sine die or an adjournment of more than 
three days to a day certain are excluded in the computation. 

G> State regulation of policies issued in other States 

Nothing in this section shall be construed so as to affect the right of any State to regulate medicare supplemental 
policies which, under the provisions of this section. are considered to be issued in another State. 

(k) Amended NAIC Model Regulation or Federal model standards applicabl.e; effective date; medicare supple
mental policy and State regulatory program meeting applicable standards 

(l)(A) If, within the 90-day period beginning on July I, 1988, the National Association of Insurance Commis
sioners (in this subsection referred to as the "Association") amends the NAIC Model Regulation adopted on 
June 6,.1979 (as it relates to medicare supplemental policies), with respect to matters such as minimum benefit 
standards, loss ratios, disclosure requirements, and replacement requirements and provisions otherwise neces
sary to reflect the changes in law made by the Medicare Catastrophic Coverage Act of 1988, except as provided 
in subsection (m) of this section, subsection (g)(2)(A) of this section shall be applied in a State, effective on and 
after the date specified in subparagraph (B), as if the reference to the Model Regulation adopted on June 6, 
1979, were a reference to the Model Regulation as amended by the Association in accordance with this para-
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graph (in this subsection and subsection (I) of this section referred to as the "amended NAIC Model Regula
tion"). 

(8) The date specified in this subparagraph for a State is the earlier of the date the State adopts standards equal 
to or more stringent than the amended NAIC Model Regulation or I year after the date the Association first ad
opts such amended Regulation. 

(2)(A) If the Association does not amend the NAIC Model Regulation within the 90-day period specified in 
paragraph (I )(A), the Secretary shall promulgate, not l.ater than 60 days after the end of such period, Federal 
model standards (in this subsection and subsection (I) referred to as "Federal model standards") for medicare 
supplemental policies to reflect the changes in law made by the Medicare Catastrophic Coverage Act of 1988, 
and subsection (g)(2)(A) of this section shall be applied in a State, effective on and after the date specified in 
subparagraph (B), as if the reference to the Model Regulation adopted on June 6, 1979, were a reference to Fed
eral model standards. 

(8) The date specified in this subparagraph for a State is the earlier of the date the State adopts standards equal 
to or more stringent than the Federal model standards or I year after the date the Secretary first promulgates 
such standards. 

(3) Notwithstanding any other provision of this section (except as provided in subsections (I), (m), and (n) of 
this section)--

(A) no medicare supplemental policy may be certified by the Secretary pursuant to subsection (a) of this sec
tion, 

(8) no certification made pursuant to subsection (a) of this section shall remain in effect, and 

(C) no State regulatory program shall be found to meet (or to continue to meet) the requirements of subsection 
(b)(I)(A) of this section, 

unless such policy meets (or such program provides for the application of standards equal to or more stringent 
than) the standards set forth in the amended NAIC Model Regulation or the Federal model standards (as the case 
may be) by the date specified in paragraph (I)(B) or (2)(B) (as the case may be). 

(I) Transitional compliance with NAIC Model Transition Regulation; "qualifying medicare supplemental policy" 
and "NAIC Model Transition Regulation" defined; report to Congress respecting State action in adopting equal 
or more stringent standards 

(1) Until the date specified in paragraph (3), in the case of a qualifying medicare supplemental policy described 
in paragraph (2) issued--
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(A) before January I, 1989, the policy is deemed to remain in compliance with this section if the insurer issu
ing the policy complies with the NAIC Model Transition Regulation (including giving notices to subscribers 
and filing for premium adjustments with the State as described in section 5.B. of such Regulation) by January 
I, 1989; or 

(8) on or after January I, 1989, the policy is deemed to be in compliance with this section if the insurer issu
ing the policy complies with the NAIC Model Transition Regulation before the date of the sale of the policy. 

(2) In paragraph (I), the term "qualifying medicare supplemental policy" means a medicare supplemental 
pol icy-

(A) issued in a State which--

(i) has not adopted standards equal to or more stringent than the NAIC Model Transition Regulation by 
January I, 1989, and 

(ii) has not adopted standards equal to or more stringent than the amended NAIC Model Regulation (or Fed
eral model.standards) by January I, 1989; and 

(8) which has been issued in compliance with this section (as in effect on June I, 1988). 

(3)(A) The date specified in this paragraph is the earliea: of-

(i) the first date a State adopts, after January I, 1989, standards equal to or more stringent than the NAIC 
Model Transition Regulation or equal to or more stringent than the amended NAIC Model Regulation (or Fed
eral model standards), as the case may be, or 

(ii) the later of (I) the date specified in subsection (k)( I )(B) or (k)(2)(B) of this section (as the case may be), 
or (II) the date specified in subparagraph (B). 

(8) In the case of a State which the Secretary identifies as--

(i) requiring State legislation (other than legislation appropriating funds) in order for medicare supplemental 
policies to meet standards described in subparagraph (A)(i), but 

(ii) having a legislature which is not scheduled to meet in 1989 in a legislative session in which such legisla
tion may be considered, 
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. the date specified in this subparagraph is the first day of the first calendar quarter beginning after the close of the 
first legislative session of the State legislature that begins on or after January I, 1989, and in which legislation 
described in clause (i) may be considered. For purposes of the previous sentence, in the case of a State that has a 
2-year legislative session, each year of such session shall be deemed to be a separate regular session of the State 
legislature. 

(4) In the case of a medicare supplemental policy in effect on January I, 1989, and offered in a State which, as 
of such date--

(A) ~as adopted standards equal to or more stringent than the amended NAIC Model Regulation (or Federal 
model standards); but 

(B) does not have in effect standards equal to or more stringent than the NAIC Model Transition Regulation 
(or otherwise requiring notice substantially the'same as the notice required in section 5.B. of such Regulation), 

the policy shall not be deemed to meet the standards in subsection (c) of this section unless each individual who 
is entitled to benefits under this subchapter and is a policyholder under such policy on January I, 1989, is sent 
such a notice in any appropriate form by not later than January 31, 1989, that explains--

(A) the improved benefits under this subchapter contained in the Medicare Catastrophic Coverage Act of 
1988, and 

(B) how these improvements affect the benefits contained in the policies and the premium for the policy. 

(5) In this subsection, the term "NAIC Model Transition Regulation" refers to the standards contained in the 
"Model Regulation to Implement Transitional Requirements for the Conversion of Med~care Supplement Insur
ance Benefits and Premiums to Conform to Medicare Program Revisions" (as adopted by the National Associ
ation of Insurance Commissioners in September 1987). 

(m) Revision of amended NAIC Model Regulation and amended Federal model standards; effective dates; medi
care supplemental policy and State regulatory program meeting applicable standards 

(I)(A).If, within the 90-day period beginning on December 13, 1989, the National Association of Iqsurance 
Commissioners (in this subsection and subsection (n) of this section referred to as the "Association") revises the 
amended NAIC Model Regulation (referred to in subsection (k)( l)(A) of this section and adopted on September 
20, 1988) to improve such regulation and otherwise to reflect the changes in law made by the Medicare Cata
strophic Coverage Repeal Act of 1989, subsection (g)(2)(A) of this section shall be applied in a State, effective 
on and after the date specified in subparagraph (B), as if the reference to the Model Regulation adopted on June 
6, 1979, were a reference to the amended NAIC Model Regulation (referred to in subsection (k)(I)(A) of this 
section) as revised by the Association in accordance with this paragraph (in this subsection and subsection (n) of 
this section referred to as the "revised NAIC Model Regulation"). 
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(8) The date specified in this subparagraph for a State is die earlier of the date the State adopts standards equal 
to or more stringent than the revised NAIC Model Regulation or I year after the date the Association first adopts 
such revised Regulation. 

(2)(A) If the Association does not revise the amended NAIC Model Regulation. within the 9O-day period spe
cified in paragraph (I )(A), the Secretary shall promulgate, not later than 60 days after the end of such period, re
vised Federal model standards (in this subsection and subsection (n) of this section referred to as "revised Feder
al model standards") for medicare supplemental policies to improve such standards and otherwise to reflect the 
changes in law made by tbe Medicare Catastrophic Coverage Repeal Act of 1989, subsection (g)(2)(A) of this 
section shall be applied in a State, effective on and after the date specified in subparagraph (8), as if the refer
ence to the Model Regulation adopted on lune 6,1979, were a reference to the revised Federal model standards. 

(8) The date specified in this subparagraph for a State is the earlier of the date the State adopts standards equal 
to or more stringent than the revised Federal model standards or 1 year after the date the Secretary first promul
gates such standards. 

(3) Notwithstanding any other provision of this section (except as provided in subsection (n) of this section)--

(A) no medicare supplemental policy may be certified by the Secretary pursuant to subsection (a) of this se~
tion, 

(8) no certification made pursuant to subsection (a) of this section shall remain in effect, and 

(C) no State regulatory program shall be found to meet (or to continue to meet) the requirements' of subsection 
(b)(I)(A) of this section, 

unless such policy meets (or such program provides for the application of standards equal to or more stringent 
than) the standards set forth in the revised NAIC Model Regulation or the revised Federal model standards (as 
the case may be) by the date specified in paragraph (I )(8) or (2)(8) (as the case may be) . 

. J 

(n) Transition compliance with revision ofNAIC Model Regulation and Federal model standards 

(1) Until the date specified in paragraph (4), in the case o'fa qualifying medicare supplemental policy described 
in paragraph (3) issued in a State--

(A) before the transition deadline, the policy is deemed to remain in compliance with the standards described 
in subsection (b)( I )(A) of this section only if the insurer issuing the policy complies with the transition provi
sion described in paragraph (2), or 

(8) on or after the transition deadline, the policy is deemed to be in compliance with the standards described 
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in subsection (b)(I)(A) of this section only if~he insurer issuing the policy complies with the revised NAIC 
Model Regulation or the revised Federal model standards (as the case may be) before the date of the $ale of 
the policy. 

In this paragraph, the term "transition deadline" means I year after the date the Association adopts the revised 
NAiC Model Regulation or I year after the date the Secretary promulgates revised Federal model standards (as 
the case may be). 

(2) The transition provision described in this paragraph is--

(A) such transition provision as the Association provides, by not later than December IS, 1989, so as to 
provide for an appropriate transition (i) to restore benefit provisions which are no longer duplicative as a res
ult of the changes in benefits under this subchapter made by the Medicare Catastrophic Coverage Repeal Act 
of 1989 and (ii) to eliminate the requirement of payment for the first 8 days of coinsurance for extended care 
services, or 

(8) if the Association does not provide for a transition provision by the date described in subparagraph (A), 
such transition provision as the Secretary shall provide, by January I, 1990, so as to provide for an appropriate 
transition described in subparagraph (A). 

(3) In paragraph (I), the term "qualifying medicare supplemental policy" means a medicare supplemental policy 
which has been issued in compliance with this section as in effect on the date before December 13, 1989. 

(4)(A) The date specified in this paragraph for a policy issued in a State is--

(i) the first date a State adopts, after December 13, 1989, standards equal to or more stringent than the revised 
NAIC Model Regulation (or revised Federal model standards), as the case may be, or 

(ii) the date specified in subparagraph (B), 

whichever is earlier. 

(8) In the case of a State which the Secretary identifies, in consultation with the Association, as-

(i) requiring State legislation (other than legislation appropriating funds) in order for medicare supplemental 
policies to meet standards described in subparagraph (A)(i), but 

(ii) having a legislature which is not scheduled to meet in 1990 in a legislative session in which such legisla
tion may be considered, 
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the date specified in this subparagraph is the first day of the first calendar quarter beginning after the close of the 
first legislative session of the State legislature that begins on or after January I, 1990. For purposes of the previ
ous sentence, in the case of a State that has a 2-year legislative session, each year of such session shall be 
deemed to be a separate regular session of the State legislature. 

(5) In the case of a medicare ~upplemental policy in effect on January I, 1990, the policy shall not be deemed to 
meet the standards in subsection (c) of this section unless each individual who is entitled to benefits under this 
subchapter and is a policyholder or certificate holder under such policy on such date is sent a notice in an appro
priate form by not later than January 31, 1990, that explains-

(A) the changes in benefits under this subchapter effected by the Medicare Catastrophic Coverage Repeal Act 
of 1989, and 

(B) how these changes may affect the benefits contained in such policy and the premium for the policy. 

(6)(A) Except as provided in subparagraph (B), in the case of an individual who had in effect, as of December 
31, 1988, a medicare supplemental policy with an insurer (as a policyholder or, in the case of a group policy, as 
a certificate holder) and the individual terminated coverage under such policy before December 13, 1989, no 
medicare supplemental policy of the insurer shall be deemed to meet the standards in subsection (c) of this sec
tion unless the insurer-

(i) provides written notice, no earlier than December 15, 1989, and no later than January 30,1990, to the poli
cyholder or certificate holder (at the most recent available address) of the offer described in clause (ii), and 

(ii) offers the individual, during a period of at least 60 days beginning not later than February I, 1990, reinsti
tution of coverage (with coverage effective as of January I, 1990), under the terms which (I) do not provide 
for any waiting period with respect to treatment of pre-existing [FN I] conditions, (II) provides for coverage 
which is substantially equivalent to coverage in effect before the date of such termination, and (III) provides 
for classification of premiums on which terms are at least as favorable to the policyholder or certificate holder 
as the premium classification terms that would have applied to the policyholder or certificate holder had the 
coverage never terminated. 

(8) An insurer \S not required to make the offer under subparagraph (A)(ii) in the case of an individual who is a 
policyholder or certificate holder in another medicare supplemental policy as of December 13, 1989, if (as of 
January I, 1990) the individual is not subject to a waiting period with respect to treatment of a pre-existing 
[FNI] condition under such other policy. 

(0) Requirements of group benefits; core group benefits; uniform outline of coverage 

The requirements of this subsection are as follows: 
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(1) Each medicare supplemental policy shall provide for coverage of a group of ~nefits consistent with sub": 
sections (P), (v), and (w) of this section. 

(2) If the medicare supplemental policy provides for ~overage of a group of benefits other than the core group 
of basic benefits described in subsection (p )(2)(B) of this section, the issuer of the policy must make available 
to the individual a medicare supplemental policy with only suc~ core group of basic benefits. 

(3) The issuer of the policy has provided, before the sale of the policy, an outline of coverage that uses uni
form language and format (including layout and print size) that facilitates comparison among medicare sup
plemental policies and comparison with medicare benefits. 

(4) The issuer of the medicare supplemental policy complies with subsection (s)(2)(E) and subsection (x). 

(5) In addition to the requirement under paragraph (2), the issuer of the policy must make available to the indi
vidual at least Medicare supplemental policies with benefit packages classified as "C" or "F". 

(p) Standards for group benefits 

(I)(A) If, within 9 months after November 5, 1990, the Natiopal Association of Insurance Commissioners (in 
this subsection referred to as the "Association") changes the revised NAIC Model Regulation (described in sub
section (m) of this section) to incorporate--

(i) limitations on the groups or packages of benefits that may be offered under a medicare supplemental policy 
consistent with paragraphs (2) and (3) of this subsection, 

(ii) uniform language and definitions to be used with respect to such benefits, 

(iii) uniform format to be used in the policy with respect to such benefits, and 

(iv) other standards to meet the additional requirements imposed by the amendments made by the Omnibus 
Budget Reconciliation Act of 1990, 

subsection (g)(2)(A) of this section shall be applied in each State, effective for policies issued to policyholders 
on and after the date specified" in subparagraph (C), as if the reference to the Model Regulation adopted on June 
6, 1979, were a reference to the revised NAIC Model Regulation as changed under this subparagraph (such 
changed regulation referred to in this section as the "1991 NAIC Model Regulationj. 

(8) If the Association does not make the changes in the revised NAIC Model Regulation within the 9-month 
period specified in subparagraph (A), the Secretary shall promulgate, not later than 9 months after the end of 
such period, a regulation and subsection (g)(2)(A) of this section shall be applied in each State, effective for 
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policies issued to policyholders on and after the date specified in subparagraph.(C), as if the reference to the 
Model Regulation adopted on June 6, 1979, were a reference to the revised NAIC Model Regulation as changed 
by the Secretary under this subparagraph (such changed regulation referred to in this section as the "1991 Feder
al Regulation"). 

(C)(i) Subject to clause (ii), the date specified in this subparagraph for a State is. the date the State adopts the 
1991 NAIC Model Regulation or 1991 Federal Regulation or I year after the date the Association or the Secret
ary first adopts such standards, whichever is earlier. 

(ii) In the case of a State which the Secretary identifies, in consultation with the Association, as--

(I) requiring State legislation (other than legislation appropriating funds) in order for medicare supplemental 
policies to meet the 1991 NAIC Model Regulation or 1991 Federal Regulation, but 

(II) having a legislature which is not scheduled to meet in 1992 in a legislative session in which such legisla
tion may be conSidered, 

the date specified in this subparagraph is the first day of the first calendar quarter beginning after the close of the 
first legislative session of the State legislature that begins on or after January I, 1992. For purposes of the previ
ous sentence, in the case of a State that has a 2-year legislative session, each year of such session shall be 
deemed to be a separate regular session of the State legislature. 

(0) lit promUlgating standards under this paragraph, the Association or Secretary shall consult with a working 
group composed of representatives of issuers of medicare supplemental policies, consumer groups, medicare be
neficiaries, and other qualified individuals. Such representatives shall be selected in a manner so as to aS$ure 
balanced representation among the interested groups. 

(E) If benefits (including deductibles and coinsurance) under this subchapter are changed and the Secretary de
tennines, in consultation with the Association, that changes in the 1991 NAIC Model Regulation or 1991 Feder
al Regulation are needed to reflect such changes. the preceding provisions of this paragraph shall apply to the 
modification of standards previously established in the same manner as they applied to the original establish
ment of such standards. 

(2) The benefits under the 1991 NAIC Model Regulation or 1991 Federal Regulation shall provide--

(A) for such groups or packages of benefits as may be appropriate taking into account the considerations spe
cified in paragraph (3) and the requirements of the succeeding subparagraphs; 

(B) for identification ofa core group of basic benefits common to all policies; and 
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(C) that, subject to paragraph (4)(B), the total number of different benefit packages (counting the core group 
of basic benefits described in subparagraph (B) and each other combination of benefits that may be offered as 
a separate benefit package) that may be established in all the States and by all issuers shall not exceed 10 plus 
the 2 plans described in paragraph (11 )(A). 

(3) The benefits under paragraph (2) shall, to the extent possible--

(A) provide for benefits that offer consumers the ability to purchase the benefits that are available in the mar
ket as of November 5,1990; and 

(B) balance the objectives of (i) simplifYing the market to facilitate comparisons among policies, (ii) avoiding 
adverse selection, (iii) providing consumer choice, (iv) providing market stability, and (v) promoting competi
tion. 

(4)(A)(i) Except as provided in subparagraph (B) or paragraph (6), no State with a regulatory program approved 
under subsection (b)( I) of this section may provide for or permit the grouping of benefits (or language or format 
with respect to such benefits) under a medicare supplemental policy unless such grouping meets the applicable 
1991 NAIC Model Regulation or 1991 Federal Regulation. 

(Ii) Except as provided in subparagraph (B), the Secretary may not provide for or permit the grouping of benefits 
(or language or fonnat with respect to such benefits) under a medicare supplemental policy seeking approval by 
the Secretary unless such grouping meets the applicable 1991 NAIC Model Regulation or 1991 Federal Regula
tion. 

(B) With the approval of the State (in the case of a policy issued in a State with an approved regulatory program) 
or the Secretary (in the case of any other policy), the issuer of a medicare supplemental policy may offer new or 
innovative benefits in addition to the benefits provided in a policy that otherwise complies with the applicable 
1991 NAIC Model Regulation or 1991 Federal Regulation. Any such new or innovative benefits may include be
nefits that are not otherwise available and are cost-effective and shall be offered in a manner which is consistent 
with the goal of simplification of medicare supplemental policies. 

(5)(A) Except as provided in subparagraph (B), this subsection shall not be construed as preventing a State from 
restricting the groups of benefits that may be offered in medicare supplemental policies in the State. 

(B) A State with a regulatory program approved under subsection (b)(I) of this 'section may not restrict under 
subparagraph (A) the offering of a medicare supplemental policy consisting only of the core group of benefits 
described in paragraph (2)(B). 

(6) The Secretary may waive the application of standards described in clauses (i) through (iii) of paragraph 
(I )(A) in those States that on November 5, 1990, had in place an alternative simplification program. 
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(7) This subsectiort shall not be construed as preventing an issuer of a medicare supplemental policy who other
wise meets the requirements of this section from providing, through an arrangement with a ·vendor, for discounts 
from that vendor to policyholders or certificateholders for the purchase of items or services not covered under its 
medicare supplemental policies. • 

(8) Any person who sells or issues a medicare supplemental policy, on and after the effective date specified in 
paragraph (I Xc) (but subject to paragraph (10», in violation of the applicable 1991 NAIC Model Regulation or 
1991 Federal Regulation insofar as such regulation relates to the requirements· of subsection (0) or (q) of this 
section or clause (i), (ii), or (iii) of paragraph (I )(A) is subject to a civil money penalty of not to exceed $25,000 
(or $15,000 in the case of a seller who is not an issuer of a policy) for each such violation. The provisions of 
section 1320a-7a of this title (other than the first sentence of subsection (a) and other than subsection (b» shall 
apply to a civil money penalty under the previous sentence in the same manner as such provisions apply to a 
penalty or proceeding under section 1320a-7a(a) of this title. 

(9)(A) Anyone who sells a medicare supplemental policy to an individual shall make available for sale to the in
dividual a medicare supplemental policy with only the core group of basic benefits (described in paragraph 
(2XB». 

(B) Anyone who sells a medicare supplemental policy to an individual shall provide the individual, before the 
sale of the policy, an outline of coverage which describes the benefits under the policy. Such outline shall be on 
a standard form approved by the State regulatory program or the Secretary (as the case may be) consistent with 
the 1991 NAIC Model Regulation or 1991 Federal Regulation under this subsectio~. 

(C) Whoever sells a medicare supplemental policy .in violation of this paragraph is subject to a civil money pen
alty of not to exceed $25,000 (or $15,000 in the case ofa seller who is not the issuer of the policy) for each such 
violation. The provisions of section 1320a-7a of this title (other than the first sentence of subsection (a) and oth
er than subsection (b» shall apply to a civil money penalty under the previous sentence in the same manner as 
such provisions apply to a penalty or proceeding under section 1320a-7a(a) of this title. 

(D) Subject to paragraph (10), this paragraph shall apply to sales of policies occurring on or after the effective 
date specified in paragraph (I)(C). 

(10) No penalty may be imposed under paragraph (8) or (9) in the care [FN2] of a seller who is not the issuer of 
a policy until the Secretary has published a list of the groups of benefit packages that may be sold or issued con
sistent with paragraph (I)(A)(i). 

(II )(A) For purposes of paragraph (2), the benefit packages described in this subparagraph are as follows: 

(i) The benefit package classified as UF' under the standards,established by such paragraph, except that it has 
a high deductible feature. 
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(ii) The benefit package classified as ".r' under the standards established by such paragraph, except that it has 
a high deductible feature. 

(B) For purposes of subparagraph (A), a high deductible feature is one which--

(I) requires the beneficiary of the policy to pay annual out-of-pocket expenses (other than premiums) in the 
amount specified in subparagraph (C) before the policy begins payment of benefits, and 

(ii) covers 100 percent of covered out-of-pocket expenses once such deductible has been satisfied in a year. 

(C) The amount specified in this subparagraph-

(i) for 1998 and 1999 is $1 ,500, and 

(il) for a subsequent year, is the amount specified in this subparagraph for the previous year increased by the 
percentage increase in the Consumer Price Index for all urban consumers (all items; U.S. city average) for the 
12-month period ending with August of the preceding year. 

If any amount determined under clause (ii) is not a multiple of $1 0, it shall be rounded to the nearest multiple of 
$10. 

(q) Guaranteed renewal of policies; termination; suspension 

The requirements of this subsection are as follows: 

(1) Each medicare supplemental policy shall be guaranteed renewable and--

. (A) the issuer may not cancel or nonrenew the policy solely on the ground 9f health status of the individual; 
and 

(B) the issuer shall not cancel or non renew the policy for any reason other than nonpayment of premium or 
material misrepresentation. 

(2) If the medicare supplemental policy is terminated by the group policyholder and is not replaced as 
provided under paragraph (4), the issuer shall offer certificateholders an individual medicare supplemental 
policy which (at the option of the certificateholder)--

(A) provides for continuation of the benefits contained in the group policy, or 
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(8) provides for such benefits as otherwise meets [FN3] the requirements of this section. 

(3) If an individual is a certificateholder in a group medicare supplemental policy and the individual termin
ates membership in the group, the issuer shall--

(A) offer the certificateholder the conversion opportunity described in paragraph (2), or 

(8) at the option of the group policyholder, offer the certificateholder continuation of coverage under the 
group policy. 

(4) If a group medicare supplemental policy is replaced by another group medicare supplemental policy pur
chased by the same policyholder, issuer [FN4] of the replacement policy shall offer coverage to all persons 
covered under the old group policy on its date of termination. Coverage under the new group policy shall not 
result in any exclusion for preexisting conditions that would have been covered under the group policy being 
replaced. 

(S)(A) Each medicare supplemental policy shall provide that benefits and premiums under the policy shall be 
suspended at the request of the policyho'lder for the period (not to exceed 24 months) in which the policyhold
er has applied for and is determined to be entitled to medical assistance under subchapter XIX of this chapter, 
but only if the policyholder notifies the issuer of such policy within 90 days after the date the individual be
comes entitled to such assistance. If such suspension occurs and if the policyholder or certificate holder loses 
entitlement to such medical assistance, such policy shall be automatically reinstituted (effective as of the date 
of termination of such entitlement) under terms described in subsection (n)(6XA)(ii) of this section as of the 
termination of such entitlement if the policyholder provides notice of loss of such entitlement within 90 days 
after the date of such loss. 

(8) Nothing in this section shall be construed as affecting the authority of a State, under subchapter XIX of 
this chapter, to purchase a medicare supplemental policy for an individual otherwise entitled to assistance un
der such subchapter. 

(C) Any person who issues a medicare supplemental policy and fails to comply with the requirements of this 
paragraph or paragraph (6) is subject to a civil money penalty of not to exceed $25,000 for each such viola
tion. The provisions of section 1320a-7a of this title (other than the first sentence of subsection (a) and other 
than subsection (b» shall apply to a civil money penalty under the previous sentence in the same manner as 
such provisions apply to a penalty or proceeding under section I 320a-7a( a) of this title. 

(6) Each medicare supplemental policy shall provide that benefits and premiums under the policy shall be sus
pended at the request of the policyholder if the policyholder is entitled to benefits under section 426(b) of this 
title and is covered under a group health plan (as defined in section 1395y(b)(I)(A)(v» of this title. If such 
suspension occurs and if the policyholder or certificate holder loses coverage under the group health plan, 
such policy shall be automatically reinstituted (effective as of the date of such loss of coverage) under terms 
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described in subsection (n)(6)(A)(ii) as of the loss of such coverage if the po!icyholder provides notice of loss 
of such coverage within 90 days after the date of such loss. 

(r) Required ratio of aggregate benefits to aggregate premiums 

(1) A medicare supplemental policy may not be issued or renewed (or otherwise provide coverage after the date 
described in subsection (p)(l)(C) of this section) in any State unless--

(A) the policy can be expected for periods after the effective date of these provisions (as estimated for the en
tire period for which rates are computed to provide coverage, on the basis of incurred claims experience and 
earned premiums for such periods and in accordance with a uniform methodology, including uniform report
ing standards, developed by the National Association of Insurance Commissioners) to return to policyholders 
in the form of aggregate benefits provided under the policy, at least 75 percent of the aggregate amount of 
premiums collected in the case of group policies and at least 65 percent in the case of individual policies; and 

(8) the issuer of the policy provides for the issuance of a proportional refund, or a credit against future premi
ums of a proportional amount, based on the premium paid and in accordance with paragraph (2), of the 
amount of premiums received necessary to assure that the ratio of aggregate benefits provided to the aggregate 
premiums collected (net of such refunds or credits) complies with the expectation required under subpara
graph (A), treating policies of the same type as a single policy for each standard package. 

For purposes of applying subparagraph (A) only, policies issued as a result of solicitations of individuals 
through the mails or by mass media advertising (including both print and broadcast advertising) shall be deemed 
to be individual policies. For the purpose of calculating the refund or credit required under paragraph (I)(B) for 
a policy issued before the date specified in subsection (p)(l)(C) of this section, the refund or credit calculation 
shall be based on the aggregate benefits provided and premiums collected under all such policies issued by an 
insurer in a State (separated as to individual and group policies) and shall be based only on aggregate benefits 
provided and premiums collected under such policies after the.date specified in section 17 I (m)(4) of the Social 
Security Act Amendments of 1994. 

(2)(A) Paragraph (l)(B) shall be applied with respect to each type of policy by standard package. Paragraph 
(l)(B) shall not apply to a policy until 12 months following issue. The Comptroller General, in consultation with 
the National Association of Insurance Commissioners, shall submit to Congress a report containing recommend
ations on adjustments in the percentages under paragraph (I )(A) that may be appropriate. In the case of a policy 
issued before the date specified in subsection (p)(I)(C) of this section, paragraph (I)(B) shall not apply until I 
year after the date specified in section 171(m)( 4) of the Social Security Act Amendments of 1994. 

(8) A refund or credit required under paragraph (I)(B) shall be made to each policyholder insured under the ap
plicable policy as of the last day of the year involved. 

(C) Such a refund or credit shall include interest from the end of the calendar year involved until the date of the 
refund or credit at a rate as specified by the Secretary for thIS purpose from time to time which is not less than 
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the average rate of interest for 13-week Treasury notes. 

(D) For purposes of this paragraph and paragraph (I )(B), refunds or credits against premiums due shall be made, 
with respect to a calendar year, not later than the third quarter of the succeeding calendar year. 

(3) The provisions of this subsection do not preempt a State from requiring a higher percentage than that spe
cified in paragraph (I )(A). 

(4) The Secretary shall submit in October of each year (beginning with (993) a report to the Committees on En
ergy and Commerce and Ways and Means of the House of Representatives and the Committee on Finance of the 
Senate on loss ratios under medicare supplemental policies and the use of sanctions, such as a required rebate or 
credit or the disallowance of premium increases, for policies that fail to meet the requirements of this subsection 
(relating to loss ratios). Such report shall include a list of the policies that failed to comply with such loss ratio 
requirements or other requirements of this section. 

(5) The Secretary may perform audits with respect to the compliance of medicare supplemental policies with the 
loss ratio requirements of this subsection and shall report the results of such audits to the State involved. 

(6)(A) A person who fails to provide refunds or credits as required in paragraph (1)(8) is subject to a civil 
money penalty of not to exceed $25,000 for each policy issued for which such failure occurred. The provisions 
of section 1320a-7a of this title (other than the first sentence of subsection (a) and other than subsection (b» 
shall apply to a civil money penalty under the previous sentence in the same manner as such provisions apply to 
a penalty or proceeding under section 1 320a-7a(a) of this title. 

(B) Each issuer ofa policy-subject to the requirements of paragraph (IXB) shall be liable to the policyholder or, 
in the case of a group policy, to the certificate holder for credits required under such paragraph. 

(s) Coverage of pre -existing [FNI) conditions 

(1) [f a medicare supplemental policy rep.laces another medicare supplemental policy, the issuer of the replacing 
policy shall waive any time periods applicable to preexisting conditions, waiting period, elimination periods and 
probationary periods in the new medicare supplemental policy for similar benefits to the extent such time was 
spent under the original policy. 

(2)(A) The issuer of a medicare supplemental policy may not deny or condition the issuance or effectiveness of a 
medicare supplemental policy, or discriminate in the pricing of the policy, because of health status, claims ex
perience, receipt of health care, or medical condition in the case of an individual for whom an application is sub
mitted prior to or during the 6 month period beginning with the first month as of the first day on which the indi
vidual is 65 years of age or older and is enrolled for benefits under part B of this subchapter. 

(B) Subject to subparagraphs (C) and (0), subparagraph (A) shall not be construed as preventing the exclusion 
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of benefits under a policy, during its first 6 months, based on a pre-existing [FNl] condition for which the poli
cyholder received treatment or was otherwise diagnosed during the 6 months before the policy became effective. 

(e) If a medicare supplemental policy or certificate replaces another such policy or certificate which has ix!en in 
effect for 6 months or longer, the replacing policy may not provide any time period applicable to pre-existing 
[FNl] conditions, waiting periods, elimination periods, and probationary periods in the new policy or certificate 
for similar benefits. 

(D) In the case of a policy issued during the 6-month period described in subparagraph (A) to an individual who 
is 65 years of age or older as of the date of issuance and who as of the date of the application for enrollment has 
a continuo·us period of creditable coverage (as defined in section 300gg(c) of this title) of--

(i) at least 6 months, the policy may not exclude benefits based on a pre-existing [FNl] condition; or 

(il) less than 6 months, if the policy excludes benefits based on a preexisting condition, the policy shall reduce 
the period of any preexisting condition exclusion by the aggregate of the periods of creditable coverage (if 
any, as so defined) applicable to the individual as of the enrollment date. 

The Sec~tary ~hall specify the manner of the reduction under clause (ii), based upon the rules used by the Sec
retary in carrying out section 300gg(a)(3) of this title. 

(E) An issuer of a medicare supplemental policy shall not deny or condition the issuance or effectiveness of the 
. policy (including the imposition of any exclusion of benefits under the policy based on a pre-existing condition) 
and shall not discriminate in the pricing of the policy (including the adjustment of premium rates) of an indi
vidual on the basis of the genetic information with respect to such individual. 

(F) Rule of construction 

Nothing in subparagraph (E) or in subparagraphs (A) or (B) of subsection (x)(2) shall be construed to limit the 
ability of an issuer of a medicare supplemental policy from, to the extent otherwise permitted under this 
subchapter-

(i) denying or conditioning the issuance or effectiveness of the policy or increasing the premium for an em
ployer based on the manife~tation of a disease or disorder of an individual who is covered under the policy; or 

(ii) increasing the premium for any policy issued to an individual based on the manifestation of a disease or 
disorder of an individual who is covered under the policy (in such case, the manifestation of a disease or dis
order in one individual cannot also be used as genetic information about other group members and to further 
increase the premium for the employer). 
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(3)(A) The issuer of a medicare supplemental policy--

(i) may not deny or condition the issuance or effectiveness of a medicare supplemental policy described in 
subparagraph (C) that is offered and is available for issuance to new enrollees by such issuer; 

(ii) may not discriminate in the pricing of such policy. because of health status. claims experience. receipt of 
health care. or medical condition; and 

(iii) may not impose an exclusion of benefits based on a preexisting condition under such policy. 

in the case of an individual described in subparagraph (B) who seeks to enroll under the policy during the period 
specified in subparagraph (E) and who submits evidence of the date of termination or disenrollment along with 
the application for such medicare supplemental policy . 

. (8) An individual described in this subparagraph is an individual described in any of the following clauses: 

" 

(i) The individual is enrolled under an employee welfare benefit plan that provides health benefits that supple
ment the benefits under this subchapter and the plan terminates or ceases to provide all such s,upplemental 
health benefits to the individual. 

(il) The individual is enrolled with a Medicare+Choice organization under a Medicare+Choice plan under part 
C of this subchapter. and there are circumstances permitting discontinuance of the individual's election of the 
plan under the first sentence of section 1395w-21(e)(4) of this title or the individual is 65 years of age or older 
and is enrolled with a PACE provider under section 1195eee of this title. and there are circumstances that 
would permit the discontinuance of the individual's enrollment with such provider under circumstances that 
are similar to the circumstances that would permit discontinuance. of the individual's election under the first 
sentence of such section if such individual were enrolled in a Medicare+Choice plan. 

(iii) The individual is enrolled with an eligible organization under a contract under section 1395mm of this 
title. a similar organization operating under demonstration project authority. effective for periods before April 
I. 1999. with an organization under an agreement under section 1395/(aXI)(A) of this title. or with an organ
ization under a policy described in subsection (t) of this section. and such enrollment ceases under the same 
circumstances that would permit discontinuance of an individual's election of coverage under the first ~n
tence of section 1395w-21(e)(4) of this title and. in the case ofa policy described in subsection (t) of this sec
tion. there is no provision under applicable State law for the continuation or conversion of cOverage under 
such policy. 

(iv) The individual is enrolled under a medicare supplemental policy under this section and such enrollment 
ceases because-
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(I) of the bankruptcy or insolvency of the issuer or because of other involuntary tennination of coverage or 
enrollment under such policy and there is no provision under applicable State law for the continuation or 
conversion of such coverage; 

(II) the issuer of the policy substantially violated a material provision of the policy; or 

(III) the issuer (or an agent or other entity acting on the issuer's behalf) materially misrepresented the 
policy's provisions in marketing the policy to the individual. 

(v) The individual-

(I) was enrolled under a medicare supplemental policy under this section, 

(II) subsequently tenninates such enrollment and enrolls, for the first time, with any Medicare+Choice or
ganization under a Medicare+Choice plan under part C of this subchapter, any eligible organization under a 
contract under section 1395mm of this title, any similar organization operating under demonstration project 
authority, any PACE provider under section 1395eee of this title, or any policy described in subsection (t) of 
this section, and 

(III) the subsequent enrollment under subcla~se (II) is terminated by the enrollee during any period within 
the first 12 months of such enrollment (during which the enrollee is pennitted to tenninate such subsequent 
enrollment under section I 395w-2 I (e) of this title). 

(vi) The individual, upon first becoming eligible for benefits under part A of this subchapter at age 65, enrolls 
in a Medicare+Choice plan under part C of this subchapter or in a PACE program under section 1395eee of 
this title, and disenrolls from such plan or such program by not later than 12 months after the effective date of 
such enrollment. 

(C)(i) Subject to clauses (ii) and (iii), a 'medicare supplemental policy described in this subparagraph is a medi
care supplemental policy which has a benefit package classified as 'A', 'B', 'C', or 'F' under the standards es
tablished under subsection (P)(2) of this section. 

(ii)(I) Subject to subclause (II), only for purposes of an individual described in subparagraph (B)(v), a medicare 
supplemental pol,icy described in this subparagraph is the same medicare supplemental policy referred to in such 
subparagraph in which the individual was most recently previously enrolled, if available from the same issuer, 
or, if not so available, a policy described in clause (i). 

(II) lethe medicare supplemental policy referred to in subparagraph (B)(v) was a medigap Rx policy (as defined 
in subsection (v)(6)(A) of this section), a medicare supplemental policy described in this subparagraph is such 
policy in which the individual was most recently enrolled as modified under subsection (v)(2)(C)(i) of this sec-
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tion or, at the election of the individual, a policy referred to in subsection (v)(3)(A)(i) of this section. 

(iii) Only for purposes of an individual described in subparagraph (B)(vi) and subject to subsection (v)(l) of this 
section, a medicare supplemental policy described in this subparagraph shall include any medicare supplemental 
policy. 

(iv) For purposes of applying this paragraph in the case of a State that provides for offering of benefit packages 
other than under the classification referred to in clause (i), the references to benefit packages in such clause are 
deemed references to comparable benefit packages offered in such State. 

(D) At the time of an event described in subparagraph (B) because of which an individual ceases enrollment or 
loses coverage or benefits under a contract or agreement, policy, or plan, the organization that offers the contract 
or agreement, the insurer offering the policy, or the administrator of the plan, respectively, shall notify the indi
vidual of the rights of the individual under this paragraph, and obligations of issuers of medicare supplemental 
policies, under subparagraph (A). 

(E) For purposes of subparagraph (A), the time period specified in this subparagraph is--

(i) in the case of an individual described in subparagraph (B)(i), the period beginning on the date the individu
al receives a notice of termination or cessation of all supplemental health benefits (or, if no such notice is re
ceived, notice that a claim has been denied because of such a termination or cessation) and ending on the date 
that is 63 days after the applicable notice; 

(ii) in the case of an individual described in clause (ii), (iii), (v), or (vi) of subparagraph (B) whose enrollment 
is terminated involuntarily, the period beginning on the date that the individual receives a notice of termina
tion and ending on the date that is 63 days after the date the applicable coverage is terminated; 

(iii) in the case of an individual described in subparagraph (B)(iv)(I), the period beginning on the earlier of (I) 
the date that the individual receives a notice of termination, a notice of the issuer's bankruptcy or insolvency, 
or other such similar notice, if any, and (II) the date that the applicable coverage is terminated, and ending on 
the date that is 63 days after the date the coverage is terminated; 

(iv) in the case of an individual described in clause (ii), (iii), (iv)( II), (iv)(II1), (v), or (vi) of subparagraph (B) 
who disenrolls voluntarily, the period beginning on the date that is 60 days before the effective date of the dis
enrollment and ending on the date that is 63 days after such effective date; and 

(v) in the case of an individual described in subparagraph (B) but not described in the preceding provisions of 
this subparagraph, the period beginning on the effective date of the disenrollment and ending ·on the date that 
is 63 days after such effective date. 
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(F)(i) Subject to clause (ii), for purposes of this paragraph-

(I) in the case of an individual described in subparagraph (B)(v) (or deemed to be so described, pursuant to 
this subparagraph) whose enrollment with an organization or provider described in subclause (II) of such sub
paragraph is involuntarily terminated within the first 12 months of such enrollment, and who, without an inter
vening enrollment, enrolls with another such organization or provider, such subsequent enrollment shall be 
deemed to be an initial enrollment described in such subparagraph; and 

(II) in the case of an individual described in clause (vi) of subparagraph (B) (or deemed to be so descnoed, 
pursuant to this subparagraph) whose enrollment with a plan or in a program described in such clause is invol
untarily terminated within the first 12 months of such enrollment, and who, without an intervening enrollment, 
enrolls in another such plan or program, such subsequent enrollment shall be deemed to be an initial enroll
ment described in such clause. 

(ii) For purposes of clauses (v) and (vi) of subparagraph (B), no enrollment of an individual with an organization 
or provider described in clause (v)(II), or with a plan or in a program described in clause (vi), may be deemed to 

. be an initial enrollment under this clause after the 2-year period beginning on the date on which the individual 
first enrolled with such an organization, provider, plan, or program. 

(4) Any issuer of a medicare supplemental policy that fails to meet the requirements of this subsection is subject 
to a civil money penalty of not to exceed $5,000 for each such failure. The provisions of section 1320a-7a of this 
title (other than the first sentence of sub~~ion (a) and other than subsection (b» shall apply to a civil money 
penalty under the previous sentence in the same manner as such provisions apply to a penalty or proceeding un
der section 1320a-7a(a) of this title. 

(t) Medicare select policies 

(1) If a medicare supplemental policy meets the 1991 NAIC Model Regulation or 1991 Federal Regulation and 
otherwise complies with the requirements of this section except that benefits under the policy are restricted to 
items and services furnished by certain entities (or reduced benefits are provided when items or services are fur
nished by other entities), the policy shall nevertheless be treated as meeting those standards if--

(A) full benefits are provided for items and services. furnished through a network of entities which have 
entered into contracts or agreements with the issuer of the policy; 

(B) full benefits are provided for items and services furnished by other entities if the services are medically 
necessary and immediately required because of an unforeseen illness, injury, or condition and it is not reason
able given the circumstances to obtain the services through the network; 

(C) the network offers sufficient acc~ss; 
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(D) the issuer of the policy has arrangements for an ongoing quality assurance program for items and services 
furnished through the network; 

(E)(i) the issuer of the policy provides to each enrollee at the time of enrollment an explanation of (I) the re
strictions on payment under the policy for services furnished other than by or through the network, (II) out of 
area coverage under the policy, (III) the policy's coverage of emergency services and urgently needed care, 
and (IV) the availability of a policy through the entity that meets the standards in the 1991 NAIC Model Reg
ulation or 1991 Federal Regulation without reference to this subsection and the premium charged for such 
policy, and 

(ii) each enrollee prior to enrollment acknowledges receipt of the explanation provided under clause (i); and 

(F) the issuer of the policy makes available to individuals, in addition to the pO.licy described in this subsec
-tion, any policy (otherwise offered by the issuer to individuals in the State) that meets the standards in the 
1991 NAIC Model Regulation or 1991 Federal Regulation and other requirements of this section without ref
erence to this subsection. 

(2) If the Secretary determines that an issuer of a policy approved under paragraph (1)--

(A) fails substantially to provide medically necessary items and services to enrollees seeking such items and 
services through the issuer's network, if the failure has adversely affected (or has substantial likelihood of ad
versely affecting) the individual, 

- (8) imposes premiums on enrollees in excess of the premiums approved by the State, 

(C) acts to expel an enrollee for reasons other than nonpayment of premiums, or 

(D) does not provide the explanation required under paragraph (I)(E)(i) or does not obtain the acknowledg
ment required under paragraph (I)(E)(ii), 

the issuer is subject to a civil money penalty in an amount not to exceed $25,000 for each such violation. The 
provisions of section 1320a-7a ofthis title (other than the first sentence of subsection (a) and other than subsec
tion (b» shall apply to a civil money penalty under the previous sentence in the same manner as such provisions 
apply to a penalty or proceeding under section 1320a-7a(a) of this title. 

(3) The Secretary may enter into a contract with an entity whose policy has been certified under paragraph (I) or 
has been approved by a State under subsection (b)(I)(H) to determine whether items and services (furnished to 
individuals entitled to benefits under this subchapter and under that policy) are not allowable under section 
1395y(a)(l) of this title. Payments to the entity shall be in such amounts as the Secretary may determine, taking 
into account estimated savings under contracts with carriers and fiscal intermediaries and other factors that the 
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Secretary finds appropriate. Paragraph (I), the.first sentence of paragraph (2)(A), paragraph (2)(B),. paragraph 
(3)(C), paragraph (3)(D), and paragraph (3 )(E) of section I 395u(b ) of this title shall apply to the entity. 

(u) Additional rules relating to individuals enrolled in MSA plans and in private fee-for-service plans 

(1) It is unlawful for a person to sell or issue a policy described in paragraph (2) to an individual with know
ledge that the individual has in effect under section 1395w-21 of this title an election of an MSA plan or a Medi
caretChoice private fee-for-service plan. 

(l)(A) A policy described in this subparagraph is a health insurance policy (other than a policy described in sub
paragraph (B» that provides for coverage of expenses that are otherwise required to be counted toward meeting 
the annual deductible amount provided under the MSA plan. 

(B) A policy described in this subparagraph is any of the followin~: 

(i) A policy that provides coverage (whether through insurance or otherwise) for accidents, disability, dental 
care, vision care, or long-term care. 

(ii) A policy of insurance to which substantially all of the coverage relates to-

(I) liabilities incurred under workers' compensation laws, 

(II) tort liabilities, 

(III) liabilities relating to ownership or use of property, or 

(IV) such other similar liabilities as the Secretary may specify by regulations. 

(iii) A policy of insurance that provides coverage for a specified disease or illness. 

(iv) A policy of insurance that pays a fixed amount per day (or other period) of hospitalization. 

(v) Rules relating to medigap policies that provide prescription drug coverage 

(l) Prohibition on sale, issuance, and renewal of new policies that provide prescription drug coverage 

(A) In general 

Notwithstanding any other provision of law, on or after 1anuary I, 2006, a medigap Rx policy (as defined in 
paragraph (6)(A» may not be sold, issued, or renewed under this section--
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(i) to an individual who is a part D enrollee (as defined in paragraph (6)(B»; or 

(iI) except as provided in subparagraph (B), to an individual who is not a part D enrollee. 

(B) Continuation pennitted for non-part D enrollees 

Subparagraph (A)(ii) shall not apply to the renewal of a· medigap Rx policy that was issued before January 
1,2006. 

(C) Construction . 

Nothing. in this subsection shall be construed as preventing the offering on and after January I, 2006, of 
"H", "I", and "1" policies described in paragraph (2)(D)(i) if the benefit packages are modified in accord
ance with paragraph (2)(C). 

(2) Elimination of duplicative coverage upon part D enrollment 

(A) In general 

In the case of an individual who is covered under a medigap Rx policy and enrolls under a part D plan--

(I) before the end of the initial part D enrollment period, the inclividual:may--

(I) enroll in a medicare supplemental policy without prescription drug coverage under paragraph (3); or 

(II) continue the policy in effect subject to the modification described in subparagraph (C)(i); or 

(Ii) after the end of such period, the individual may continue the policy in effect subject to such modifica
tion. 

(B) Notice required to be provided to current policyholders with medigap Rx policy 

No medicare supplemental policy of an issuer shall be deemed to meet the standards in subsection (c) of this 
section unless the issuer provides written notice (in accordance with standards of the Secretary established 
in consultation with the National Association ofInsurance Commissioners) during the 60-day period imme
diately preceding the initial part D enrollment period, to each individual who is a policyholder or certificate 
holder of a medigap Rx policy (at the most recent available address of that individual) of the following: 

(I) If the individual enrolls in a plan under part D during the initial enrollment period under section 
1395w-101 (b)(2)(A) of this title, the individual has the option of--
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(I) continuing enrollment in the individual's current plan, but the plan's coverage of prescription drugs 
will be modified under subparagraph (C)(i); or 

(II) enrolling in another medicare supplemental policy pursuant to paragraph (3). 

(ii) If the individual does not enroll in a plan under part 0 during such period, the individual may continue 
enrollment in the individual's current plan without change, but-

(I) the individual will not be guaranteed the option of enrollment in another medicare supplemental 
policy pursuant to paragraph (3); and 

(II) if the current plan does not provide creditable prescription drug coverage (as defined in section 
1395w-I13(b)(4) of this title, notice of such fact and that there are limitations on the periods in a year in 
which the individual may enroll under a part 0 plan and any such enrollment is subject to a late enroll
ment penalty. 

(iii) Stich other information as the Secretary may specify (in consultation with the National Association of 
Insurance Commissioners), including the potential impact of such election on premiums for medicare sup
plemental policies. 

(C) Modification 

(i) In general 

The policy modification described in this subparagraph is the elimination of prescription coverage for ex
penses of prescription drugs incurred after the effective date of the individual's coverage under a part 0 
plan and the appropriate adjustment of premiums to reflect such elimination of coverage. 

(ii) Continuation of renewability and application of modification 

No medicare supplemental policy of an issuer shall be deemed to meet the standards in subsection (c) of 
this section unless the issuer--

(I) continues renewability of medigap Rx policies that it has issued, subject to subclause (II); and 

(II) applies the policy modification described in clause (i) in the cases described in clauses (i)(II) and 
(ii) of subparagraph (A). 

(0) References to Rx policies 

(i) H, I, and J policies 
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Any reference to a benefit package classified as "H", "I", or "J" (including the benefit package classified 
as "f' with a high deductible feature, as described in subsection (P)(ll) of this section) under the stand
ards established under subsection (p)(2) of this section shall be construed as including a reference to such 
a package as modified under subparagraph (C) and such packages as modified shall not be counted as a 
separate benefit package under such subsection. 

(ii) Application in waivered States 

Except for the modification provided under subparagraph (C), the waivers previously in effect under sub
section (p)(2) of this section shall continue in effect. 

(3) Availability of substitute policies with guaranteed issue 

(A) In general 

The issuer of a medicare supplemental policy--

(I) may not deny or condition the issuance or effectiveness of a medicare. supplemental policy that has a 
benefit package classified as "A", "B". "C", or "F" (including the benefit package classified as "F" with a 
high deductible feature. as described in subsection (p)(ll) of this section). under the standards established 
under subsection (p)(2) of this section. or a benefit package described in subparagraph (A) or (B) of sub
section (w)(2) of this ~tion and that is offered and is available for issuance to new enrollees by such is
suer; 

(iI) may not discriminate in the pricing of such policy. because of health status. claims experience. receipt 
of health care. or medical condition; and 

(iii) may not impose an exclusion ofben~frts based on a pre-existing condition under such policy, 

in the case of an individual described in subparagraph (8) who seeks to enroll under the policy not later 
than 63 days after the effective date of the individual's coverage under a part D plan. 

(B) Individual covered , 

An individual described in this subparagraph with respect to the issuer of a medicare supplemental policy is 
an individual who--

(i) enrolls in a part D plan during the initial part D enrollment period; 

(iI) at the time of such enrollment was enrolled in a medigap Rx policy issued by such issuer; and 
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(iii) terminates enrollment in such policy and submits evidence of such termination along with the applic
atio!l for the policy under subparagraph (A). 

(C) Special rule for waive~ States 

For purposes of applying this paragraph in the case of a State that provides for offering of benefit packages 
other than under the classification referred to in subparagraph (A)(i), the references to benefit packages in 
such subparagraph are deemed references to comparable beJlefit packages offered in such State. 

(4) Enforcement 

(A) Penalties for duplication 

The penalties described in subsection (d)(3)(A)(ii) of this section shall apply with respect to a violation of 
paragraph (I )(A). 

(B) Guaranteed issue 

The provisions of paragraph (4) of subsection (s) of this section shall apply with respect to the requirements 
of paragraph (3) in the same manner as they apply to the requirements of such subsection. 

(5) Construction 

Any provision in this section or in a medicare supplemental policy relating to guaranteed renewability of cov
erage shall be deemed to have been met with respect to a part D enrollee through the continuation of the 
policy subject to modification under paragraph (2)(C) or the offering of a substitute policy under paragraph 
(3). The previous sentence shall not be construed to affect the guaranteed renewability of such a modified or 
substitute policy. 

(6) Definitions 

For purposes of this subsection: 

(A) Medigap Rx policy 

The term "medigap Rx policy" means a medicare supplemental policy-

(I) which has a benefit package classified as "H", "I", or "]" (including the benefit package classified as 
"]" with a high deductible feature, as described in subsection (p)(ll) of this section) under the standards 
established under subsection (p)(2) of this section, without regard to this subsection; and 

(iI) to which such standards do not apply (or to which such standards have been waived under subsection 
(P)(6) of this section) but which provides benefits for prescription drugs. 
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Such term does not include a policy with a benefit package as classified under clause (i) which has been 
modified under paragraph (2)(C)(i). 

(B) Part D enrollee 

The term "part D enrollee" means an individual who is enrolled in a part D .plan. 

(C) Part D plan 

The term "part D plan" means a prescription drug plan or an MA-PD plan (as defined for purposes of part 
D). 

(D) Initial part D enrollment period 

The term "initial part D enrollment period" means the initial enrollment period described in section 
1395w- 10 I (b)(2)(A). 

(w) Development of new standards for medicare supplemental policies 

(I) In general 

The Secretary shall request the National Association of Insurance Commissioners to review and revise the 
standards for benefit packages under subsection (p)( I) of this section, taking into account the changes in bene
fits resulting from enactment of the Medicare Prescription Drug. Improvement, and Modernization Act of 
2003 and to otherwise update standards to reflect other changes in law included in such Act Such revision 
shall incorporate the inclusion of the 2 benefit packages described in paragraph (2). Such revisions shall be 
made consistent with the rules applicable under subsection (P)( I )(E) of this section with the reference to the 
"1991 NAIC Model Regulation" deemed a reference to the NAIC Model Regulation as published in the Feder
al Register on December 4, 1998, and as subsequently updated by the National Association of Insurance Com
missioners to reflect previous changes in law (and subsection (v) of this section) and the reference to "date of 
enactment of this subsection" deemed a reference to Dec. 8, 2003. To the extent practicable, such revision 
shall provide for the implementation of revised standards for benefit packages as of January I, 2006. 

(2) New benefit packages 

The benefit packages described in this paragraph are the following (notwithstanding any other provision of 
this section relating to a core benefit package): 

(A) First new benefit package 

A benefit package consisting of the following: 

(i) Subject to clause (ii), coverage of 50 percent of the cost-sharing otherwise applicable under parts A 
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and 8 of this subchapter, except there shall be no coverage of the part 8 deductible and coverage of 100 
percent of any cost-sharing othelWise applicable for preventive benefits. 

(ii) Coverage for all hospital inpatient coinsurance and 365 extra lifetime days of coverage of inpatient 
hospital services (as in the current core benefit package). 

(iii) A limitation on annual out-of-pocket expenditures under parts A and 8 of this subchapter to $4,000 in 
2006 (or, in a subsequent year, to such limitation for the previous year increased by an appropriate infla
tion adjustment specified by the Secretary). 

(8) Second new benefit package 

A benefit package consisting of the benefit package described in subparagraph (A), except as follows: 

(i) Substitute "75 percent" for "50 percent" in clause (i) of such subparagraph. 

(ii) Substitute "$2,000" for "$4,000" in clause (iii) of such subparagraph. 

(x) Limitations on genetic testing and information 

(1) Genetic testing 

(A) Limitation on requesting or requiring genetic testing 

An issuer of a medicare supplemental policy shall not request or require an individual or a family member 
of such individual to undergo a genetic test. 

(8) Rule of construction 

Subparagraph (A) shall not be construed to limit the authority of a health care professional who is providing 
he~lth care services to an individual to request that such individual undergo a genetic test. 

(C) Rule of construction regarding payment 

(i) In general 

Nothing in subparagraph (A) shall be construed to preclude an issuer of a medicare supplemental policy 
from obtaining and using the results of a genetic test in making a determination regarding payment (as 
such term is defined for the purposes of applying the regulations promulgated by the Secretary under part 
C of title XI and section 264 of the Health Insurance Portability and Accountability Act of 1996; as may 
be revised from time to time) consistent with subsection (s)(2)(E). 
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(ii) Limitation 

For purposes of clause (i), an issuer of a medicare supplemental policy may request only the minimum 
amount of information necessary to accomplish the intended purpose. 

(D) Research exception 

Notwithstanding subparagraph (A), an issuer of a medicare supplemental policy may request, but not re
quire, that an individual or a family member of such individual undergo a genetic test if each of the follow
ing conditions is met: 

(i) The request is made pursuant to research that complies with part 46 of title 45, Code of Federal Regu
lations, or equivalent Federal regulations, and any applicable State or local law or regulations for the pro
tection of human subjects in research. 

(ii) The issuer clearly indicates to each individual, or in the case of a minor child, to the legal guardian of 
such child, to whom the request is made that--

(I) compliance with the request is voluntary; and 

(II) non-compliance will have no effect on enrollment status or premium or contribution amounts. 

(iii) No genetic information collected or acquired under this subparagraph shall be used for underwriting, 
determination of eligibility to enroll or maintain enrollment status, premium rating, or the creation, re
newal, or replacement of a plan, contract, or coverage for health insurance or health benefits. 

(Iv) The issuer notifies the Secretary in writing that the issuer is conducting activities pursuant to the ex
ception provided for under this subparagraph, including a description of the activities conducted. 

(v) The issuer complies with such other conditions as the Secretary may by regulation require for activit
ies conducted under this subparagraph. 

(2) Prohibition on collection of genetic information 

(A) In general 

An issuer 'of a medicare supplemental policy shall not request, require, or purchase genetic information for 
underwriting purposes (as defined in paragraph (3». 

(B) Prohibition on collection of genetic information prior to enrollment' 
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An issuer of a medicare supplemental policy shall not request, require, or purchase genetic information with 
respect to any individual prior to such individual's enrollment under the policy in connection with such en
rollment. 

(C) Incidental collection 

If an issuer of a medicare supplemental policy obtains genetic information incidental to the requesting, re
quiring, or purchasing of other information concerning any individual, such request, requirement, or pur
chase shall not be considered a violation of subparagraph (B) if such request, requirement, or purchase is 
not in violation of subparagraph (A). 

(3) Definitions 

In this subsection: 

(A) Family' member 

The term "family member" means with respect to an individual, any other individual who is a first-degree, 
second-degree, third-degree, or fourth-degree relative of such individual. 

(B) Genetic information 

(i) In general 

The term "genetic information" means, with respect to any individual, information about--

(I) such individual's genetic tests, 

(II) the genetic tests of family members of such individual, and 

(III) subject to clause.(iv), the manifestation of a disease or disorder in family members of such indi
vidual. 

(ii) Inclusion of genetic services and participation in genetic research 

Such term includes, with respect to any individual, any request for, or receipt of, genetic services, or par
ticipation in clinical research which includes genetic services, by such individual or any family member 
of such individual. 

(iii) Exclusions 

The term "genetic information" shall not include information about the sex or age of any individual. 
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(C) Genetic test 

(i) In general 

The term "genetic test" means an analysis of human DNA, RNA, chromosomes, proteins, or metabolites, 
that detects genotypes, mutations, or chromosomal changes. 

(ii) Exceptions 

The term "genetic test" does not mean--

(I) an analysis of proteins or metabolites that does not detect genotypes, mutations, or chromosomal 
changes; or 

(II) an analysis of proteins or metabolites that is directly related to a manifested disease, disorder, or 
pathological condition that could reasonably be detected by a health care professional with appropriate 
training and expertise in the field of medicine involved. 

(D) Genetic services 

The term "genetic services" means-

(i) a genetic test; 

(il) genetic counseling (including obtaining, interpreting, or assessing genetic information); or 

(Iii) genetic education. 

(E) Underwriting purposes 

The term "underwriting purposes" means, with respect to a medicare supplemental policy--

(i) rules for, or determination of, eligibility (including enrollment and continued eligibility) for benefits 
under the policy; 

(ii) the computation of premium or contribution amounts under the policy; 

(iii) the application of any pre-existing condition exclusion under the policy; and 

(iv) other activities related to the creation, renewal, or replacement of a contract of health insurance or 

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 



42 U.S.C.A. § 1395ss Page 43 

health benefits. 

(F) Issuer of a medicare supplemental policy 

The term "issuer of a medicare supplemental policy" includes a third-party administrator or other person 
acting for or on behalf of such issuer. . 

(4) Genetic information ofa fetus or embryo 

Any reference in this section to genetic information concerning an individual or family member of an indi
vidual shall-

(A) with respect to such an individual or family member of an individual who is a pregnant woman, include 
genetic information of any fetus carried by such pregnant woman; and 

(B) with respect to an individual or family member utilizing aJ;l assisted reproductive technology, include 
genetic information of any embryo legally held by the individual or family member. 

CREDIT(S) 

(Aug. 14, 1935, c. 531, Title XVIII, § 1882, as added June 9, 1980, Pub.L. 96-265, Title V, § 507(a), 94 Stat. 
476, and amended H.Res. 549, Mar. 25,1980; Aug. 18,.1987, Pub.L. 100-93, § 13, 101 Stat. 697; Dec. 22,1987, 
Pub.L. 100-203, Title IV, § 4081(b), 101 Stat. 1330-127; July I, 1988, Pub.L. 100-360, Title II, § 22 I (a) to (f), 
Title IV, §§ 411(i)(I)(B), (C), 428(b), 102 Stat. 742 to 746, 788,817; Dec. 13, 1989:Pub.L. 101-234, Title II, § 
203(a), 103 Stat. 1982; Nov. 5, 1990, Pub.L. 101-508, Title IV, §§ 4207(k)(l) [formerly 4027(k)(I)], 4351 
[formerly 435 I (a)], 4352, 4353(a) to (d)(I), 4354(a), (b), 4355(a) to (c), 4356(a), 4357(a), 4358(a), (b)(I), (2), 
104 Stat. 1388-124, 1388-125, 1388-129, 1388-130, 1388-132, 1388-134 to 1388-137; Oct. 31, 1994, Pub.L. 
103-432, Title I, §§ 160(d)(4), 171(a) to (d)(3)(B), (4), (e)(I), (2), (f)(I), (g); (h)(I), (j)(2), (k), 108 Stat. 4444 to 
4451; Aug. 21,1996, Pub.L. 104-191, Title II, § 27 I (a), (b), 110 Stat. 2034,2036; Aug. 5,1997, Pub.L. 105-33, 
Title IV, §§ 4002(j)(2), 4003, 4031(a), (b), (c), 4032(a), III Stat. 330, 331, 355, 359; Nov. 10, 1998, Pub.L. 
105-362, Title VI, § 601(b)(6), 112 Stat. 3286; Nov. 29, 1999, Pub.L. 106-113, Div. B, § lO00(a)(6) [Title III, § 
321(k)(13), (14), Title V, §§ 501(a)(2), 536(a)], 113 Stat. 1536, 150IA-368, 1501A-378, 150IA-390; Dec. 17, 
1999, Pub.L. 106-170, Title II, § 205(a), 113 Stat. 1899; Dec. 21,2000, Pub.L. 106-554, § l(a)(6) [Title VI, § 
618], 114 Stat. 2763, 2163A-562; Dec. 8, 2003, Pub.L. 108-173, Title I, § 104(a), (b), Title VII, § 736(e), 117 
Stat. 2161, 2164, 2357; Dec. 26,2007, Pub.L. 110-161, Div. H, Title I, § 1502(f), 121 Stat. 2250; May 21, 2008, 
Pub.L. 1I0-233, Title I, § 104(a),(b), 122 Stat. 899; July 15,2008, Pub.L. 110-275, Title I, § 104(b), 122 Stat. 
2502.) 

[FNI] So in original. Probably should be "preexisting". 

[FN2] So in original. Probably should be "case". 

[FN3] So in original. Probably should be "meet". 
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[FN4] So in original. Probably should be preceded by "the". 

Current througb P .L. 111-82 approved 10-26-09 

Westlaw. (C) 2009 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 
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Effective: July 15, 2008 

United States Code Annotated Currentness 
Title 42. The Public Health and Welfare 

Chapter 7. Social Security (Refs & Annos) 
"Ii Subchapter XVIII. Health Insurance for Aged and Disabled (Refs & Annos) 

"Ii Part E. Miscellaneous Provisions (Refs & Annos) 

Page 1 

... § 1395ss-1. Reimbursement of expenses under health insurance policies; clarification of re-
o quireinents 

Any health insumnce policy that provides reimbursement for expenses incurred for items and services for which 
payment may be made under subchapter XVIII of this chapter but which are not reimbursable by reason of the 
applicability of deductibles, coinsumnce, copayments or other limitations imposed by a Medicare Advantage 
plan (including a Medicare Advantage private fee-for-service plan) under part C of such subchapter shall com
ply with the requirements of section 1395ss(0) of this title. 

CREDIT(S) 

(Pub.L. 110-275, Title I, § 1000c), July 15,2008, 122 Stat 2502.) 

Current through P.L. 111-82 approved 10-26-09 

Westlaw. (C) 2009 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 

END OF DOCUMENT 

C 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 



42 U.S.C.A-. § 1395u 

Effectlve:(See Notesl 

United States Code Annotated Currentness 
Title 42. The Public Health and Welfare 

Chapter 7. Social Security (Refs & Annos) 
~ Subchapter XVIII. Health Insurance for Aged and Disabled (Refs & Annos) 

'>til Part B. Supplementary Medical Insurance Benefits for Aged and Disabled (Refs & Annos) 
... § 13~5u.Provisions relating to the administration of part B of this subchapter 

(a) Authority of Secretary to enter into contracts with medicare administrative contractors 

Page I 

The administration of this part shall be conducted through contracts with medicare administrative contractors 
under section 1395kk-1 of this title. 

(b) Applicability of competitive bidding provisions; findings as to financial responsibility, etc., of medicare ad
ministrative contractors; contractual duties imposed by contract 

(I) Repealed. Pub.L. 108-173, Title lX, § 911(c)(3)(A), Dec. 8, 2003, 117 Stat. 2383 

(2)(A), (8) Repealed. Pub.L. 108-173, Title lX, § 911(c)(3)(B)(i), Dec. 8, 2003, 117 Stat. 2383 

(C) In the case of residents of nursing facilities who receive services described in clause (i) or (ii) of section 
1395x(s)(2)(K) of this title performed by a member of a team, the Secretary shall instruct medicare administrat
ive contractors to develop mechanisms which permit routine payment under this part for up to 1.5 visits per 
month per resident In the previous sentence, the term "team" refers to a physician and includes a physician as
sistant acting under the supervision of the physician or a nurse practitioner working in collaboration with that 
physician, or both. 

(D), (E) Repealed. Pub.L. 108-173, Title IX, § 91 I (c)(3)(B)(iii), Dec. 8,2003, 117 Stat. 2383 

(3) The Secretary--

(A) shall take such action as may be necessary to assure that, where payment under this part for a service is on 
a cost basis, the cost is reasonable cost (as determined under section 1395x(v) of this title); 

(8) shall take such action as may be necessary to assure that, where payment under this part for a service is on 
a charge basis, such charge will be reasonable and not higher than the charge applicable, for a comparable ser-
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vice and under comparable circumstances, to the policyholders and subscribers of the medicare administrative 
contractor. and such payment will (except as otherwise provided in section I 395gg(f) of this title) be made--

(i) on the basis of an itemized bill; or 

(ii) on the basis of an assignment under the tenns of which (I) the reasonable charge is the full charge for 
the service, (II) the physician or other person furnishing such service agrees not to charge (and to refund 
amounts already collected) for services for which payment under this subchapter is denied under section 
1320c-3(a)(2) of this title by reason ofa determination under section 1320c-3(a)(I)(B) of this title, and (III) 
the physician or other person furnishing such service agrees not to charge (and to refund amounts already 
collected) for such service if payment may not be made therefor by reason of the provisions of paragraph (1) 
of section I 395y( a) of this title, and if the individual to whom such service was furnished was without fault 
in incurring the expenses of such service, and if the Secretary's determination that payment (pursuant to 

"such assignment) was incorrect and" was made subsequent to the third year following the year in which no
tice of such payment was sent to such individual; except that the Secretary may reduce such three-year peri
od to not less than one year if he finds such reduction is consistent with the objectives of this subchapter 
(except in the case of physicians' services and ambulance service furnished as described in section 
1395y(a)(4) of this title, other than for purposeS of section 1395gg(f) of this title); 

but (in the case of bills submitted, or requests for payment made, after March 1968) only if the bill is sub
mitted, or a written request for payment is made in such other form as may be permitted under regulations, 
no later than the close of the calendar year following the year in which such service is furnished (deeming 
any service furnished in the last 3 months of any calendar year to have been furnished in the succeeding cal
endar year); 

(C) to (E) Repealed. Pub.L. 108-173, Title IX, § 91 I (c)(3)(C)(iv), Dec. 8,2003, 117 Stat. 2384 

(F) shall take such action as may be necessary to assure that where payment under this part for a service 
rendered is on a charge basis, such payment shall be determined on the basis of the charge that is determined 
in accordance with this section on the basis of customary and prevailing charge levels in effect at the time the 
service was rendered or, in the case of services rendered more than 12 months before the year in which the bill 
is submitted or request for payment is made, on the basis of such levels in effect for the 12-month period pre
ceding such year; 

(G) shall: for a service that is furnished with respect to an individual enrolled under this part, that is not paid 
on an assignment-related basis, and that is subject to a limiting charge under section 1395w-4(g) of this title--

(i) determine, prior to making payment, whether the amount billed for such service exceeds the limiting 
charge applicable under section 1395w-4(g)(2) of this title; 

(ii) notify the physician, supplier, or other person periodically (but not less often than once every 30 days) 
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of determinations that amounts billed exceeded such applicable limiting charges; and 

(iii) provide for prompt response to inquiries of physicians, suppliers, and other persons concerning the ac
curacy of such limiting charges for their services; 

(H) shall implement--

(i) programs to recruit and retain physicians as participating physicians in the area served by the medicare 
administrative contractor, including educational and outreach activities and the use of professional relations 
personnel to handle billing and other problems relating to payment of claims of participating physicians; 
and 

(ii) programs to familiarize beneficiaries with the participating physician program and to assist such benefi
ciaries in locating participating physicians; 

(I) Repealed. Pub.L. 108-173, Title LX, § 91 I (c)(3)(C)(vi), Dec. 8, 2003, 117 Stat. 2384 

(J), (K) Repealed. Pub.L. 101-234, Title II, § 201(a), Dec. 13, 1989,103 Stat. 1981 

(L) shall monitor and profile physicians' billing patterns within each area or locality and provide comparative 
data to physicians whose utilization patterns vary significantly from other physicians in the same payment 
area or locality. 

In determining the reasonable charge for services for purposes of this paragraph, there shall be taken into 
consideration the customary charges for similar services generally made by the physician or other person 
furnishing such services, as well as the prevailing charges in the locality for similar services. No charge may 
be determined to be reasonable in the case of bills submitted or requests for payment made under this part 
after December 31, 1970, if it exceeds the higher of (i) the prevailing charge recognized by the carrier and 
found acceptable by the Secretary for similar services in the same locality in administering this part on 
December 31, 1970, or (ii) the prevailing charge level that, on the basis of statistical data and methodology 
acceptable to the Secretary, would cover 75 percent of the customary charges made for similar services in 
the same locality during the 12-month period ending on the June 30 last preceding the start of the calendar 
year in which the service is rendered. In the case of physicians' services the prevailing charge level detenn
ined for purposes of clause (ii) of the preceding sentence for any twelve-month period (beginning after June 
30, 1973) specified in clause (ii) of such sentence may not exceed (in the aggregate) the level determined 
under such clause for the fiscal year ending June 30, 1973, or (with respect to physicians' services furnished 
in a year after 1987) the level determined under this sentence (or under any other provision of law affecting 
the prevailing charge level) for the previous year except to the extent that the Secretary finds, on the basis of 
appropriate economic index data, that such higher level is justified by year-to-year economic changes. With 
respect to power-operated wheelchairs for which payment may be made in accordance with section 
1395x(s)(6) of tJ;tis title, charges determined to be reasonable may not exceed the lowest charge at which 
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power-operated wheelchairs are available in the locality. In the case of medical services, supplies, and 
equipment (including equipment servicing) that, in the judgment of the Secretary, do not generally vary sig
nificantly in guality from one supplier to another, the charges incurred after December 3 I, 1972, determined 
to be reasonable may not exceed the lowest charge levels at which such services, supplies, and equipment 
are widely and consistently available in a locality except to the extent and under the circumstances specified 
by the Secretary. The requirement in subparagraph (B) that a bill be submitted or request for payment be 
made by the close of the following calendar year shall not apply if (I) failure to submit the bill or request the 
payment by the close of such year is due to the error or misrepresentation of an officer, employee, fiscal in
termediary, carrier, medicare administrative contractor, or agent of the Department of Health and Human 
Services performing functions under this subchapter and acting within the scope of his or its authority, and 
(II) the bill is submitted or the payment is requested promptly after such error or misrepresentation is elim
inated or corrected. Notwithstanding the provisions of the third and fourth sentences preceding this sen
tence, the prevailing charge level in the case of a physician service in a particular locality determined pursu
ant to such third and fourth sentences for any calendar year after 1974 shall, if lower than the prevailing 
charge level for the fiscal year ending June 30, 1975, in the case of a similar physician service in the same 
locality by reason of the application of economic index data, be raised to such prevailing charge level for 
the fiscal year ending June 30, 1975, and shall remain at such prevailing charge level until the prevailing 
charge for a year (as adjusted by economic index data) equals or exceeds such prevailing charge level. The 
amount of any charges for outpatient services which shall be considered reasonable shall be subject to the 
limitations established by regulations issued by the Secretary pursuant to section 1395x(v)(I)(K) of this 
title, and in determini~g the reasonable charge for such services, the· Secretary may limit such reasonable 
charge to a percentage of the amount of the prevailing charge for similar services furnished in a physician's 
office, taking into account the extent to which overhead costs associated with such outpatient services have 
been included in the reasonable cost or charge of the facility. 

(4)(A)(i) In determining the prevailing charge ievels under the third and fourth sentences of paragraph (3) for 
physicians' services furnished during the 15-month period beginning July I, 1984, the Secretary shall not set any 
level higher than the same level as was set for the 12-month period beginning July I, 1983. 

(ii)(I) In determining the prevailing charge levels under the third and fourth sentences of paragraph (3) for phys
icians' services furnished during the 8-month period beginning May I, 1986, by a physician who is not a parti
cipating physician (as defined in subsection (h)( I) of this section) at the time of furnishing the services, the Sec
retary shall not set any level higher than the same level as was set for the 12-month period beginning July I, 
1983. 

(II) In determining the prevailing charge levels under the fourth sentence of paragraph (3) for physicians' ser
vices furnished during the 8-month period beginning May I, 1986, by a physician who is a participating physi
cian (as defined in subsection (h)(I) of this section) at the time of furnishing the services, the Secretary shall 
permit an additional one percentage point increase in the increase otherwise permitted under that sentence. 

(iii) In determining the maximum allowable prevailing charges which may be recognized Consistent with the in
dex described in the fourth sentence of paragraph (3) for physicians' services furnished on or after January I, 
1987, by participating physicians, the Secretary shall treat the maximum allowable prevailing charges recog-
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nized as of December 31, 1986, under such sentence with respect to participating physicians as having been jus
tified by economic changes. 

(iv) The reasonable charge for physicians' services furnished on or after January 1, 1987, and before January I, 
1992, by a nonparticipating physician shall be no greater than the applic~ble percent of the prevailing charge 
levels established under the third and fourth sentences of paragraph (3) (or under any other applicable provision 
of law affecting the prevailing charge level). In the previous sentence, the teon "applicable percent" means for 
services furnished (I) on or after January I, 1987, and before April 1, 1988, 96 percent, (II) on or after April 1, 
1988, and before January 1, 1989,95.5 percent, and (III) on or after January 1, 1989, 95 percent. 

(v) In determining the prevailing charge levels under the third and fourth sentences of paragraph (3) for physi
cians' services furnished during the 3-month period beginning January I, 1988, the Secretary shall not set any 
level higher than the same level as was set for the 12-month period beginning January I, 1987. 

(vi) Before each year (beginning with 1989), the Secretary shall establish a prevailing charge floor for primary 
care services (as defined in subsection (i)(4) ofthis section) equal to 60 percent of the estimated average prevail
ing charge levels based on the best available data (determined, under the third and fourth sentences of paragraph 
(3) and under paragraph (4), without regard to this clause and without regard to physician specialty) for such 
service for all localities in the United States (weighted by the relative frequency of the service in each locality) 
for the year. . 

(vii) Beginning with 1987, the percentage increase in the MEl (as defined in subsection (i)(3) of this section) for 
each year shall be the same for nonparticipating physicians as for participating physicians. 

(B)(i) In determining the reasonable charge under paragraph (3) for physicians' services furnished during the 
15-month period beginning July I, 1984, the customary charges shall be the same customary charges as were re
cognized under this section for the 12-m~mth period beginning July I, 1983. 

(ii) In determining the reasonable charge under paragraph (3) for physicians' services furnished during the 
8-monthperiod beginning May I, 1986, by a physician who is not a participating physician (as defined in sub
section (h)(l) of this section) at the time of furnishing the services--

(I) ifthe physician was not a participating physician at any time during the 12-month period beginning on Oc
tober 1, 1984, the customary charges shall be the same customary charges as were recognized under this sec
tion forthe 12-month period beginning July I, 1983, and 

(II) if the physician was a participating physician at any time during the 12-month period beginning on Octo
ber I, 1984, the physician's customary charges shall be determined based upon the physician's actual charges 
billed during the 12-month period ending on March 31, 1985. 
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(iii) In detennining the reasonable charge under paragraph (3) for physicians' services furnished during the 
3-month perio~ beginning January I, 1988, the customary charges shall be the same customary charges as were 
recognized under this section for the 12-month pe~od beginning January I, 1987. 

(iv) In detennining the reasonable charge under paragraph (3) for physicians' services (other than primary care 
services, as defined in subsection (i)(4) of this section) furnished during 1991, the customary charges shall be 
the same customary charges as were recognized under this section for the 9-month period beginning" April I, 
1990. In a case in which subparagraph (F) applies (relating to new physicians) so as to limit the customary 
charges of a physician during 1990 to a percent of prevailing charges, the previous sentence shall not prevent 
such limit on customary charges under such subparagraph from increasing in 1991 to a higher percent of such 
prevailing charges. 

(C) In detennining the prevailing charge levels under the third and fourth sentences of paragraph (3) for physi
cians' services furnished during periods beginnjng after September 30, 1985, the Secretary shall treat the level as 
set under subparagraph (A){i) as having fully provided for the economic changes which would have been taken 
into account but for the limitations contained in subparagraph (A)(i). 

(D)(I) In detennining the customary charges for physicians' services furnished during the 8-month period begin
ning May I, 1986, or the 12-month period beginning January I, 1987, by a physician who was not a participat
ing physician (as defined in subsection (h)(l) ofthis section) on September 30, 1985, the Secretary shall not re
cognize increases in actual charges for services furnished during the 15-:month period beginning on July 1, 1984, 
above the level of the physician's actual charges billed in the 3-month period ending on June 30, 1984. 

(Ii) In detennining the customary charges for physicians' services furnished during the 12-month period begin
ning January I, 1987, by a physician who is not a participating physician (as defined in subsection (h)(I) of this 
section) on April 30, 1986, the Secretary shall not recognize increases in actual charges for services furnished 
during the 7-month period beginning on October I, 1985, above the level of the physician's actual charges billed 
during the 3-month period ending on June 30,1984. 

(Iii) In detennining the customary charges for physicians' services furnished during the 12-month period begin
ning January I, 1987, or January 1, 1988, by a physician who is not a participating physician (as defined in sub
section (h)(I) of this section) on December 31, 1986, the Secretary shall not recognize increases in actual 
charges for services furnished during the 8-month period beginning on May I, 1986, above the level of the phys
ician's actual charges billed during the 3-month period ending on June 30, 1984. 

(iv) In detennining the customary charges for a physicians' service furnished on or after January I, 1988, if a 
physician was a nonparticipating physician in a previous year (beginning with 1987), the Secretary shall not re
cognize any amount of such actual charges (for that service furnished during such previous year) that exceeds 
the maximum allowable actual charge for such service established under subsection (j)( I )(C) of this section. 

(E)(i) For pUlposes of this part for physicians' services furnished in 1987, the percentage increase in the MEl is 
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3.2 percent. 

(ii) For purposes of this part for physicians' services furnished in 1988, on or after April 1, the percentage in
crease in the MEl is--

(I) 3.6 percent for primary care services (as defined in subsection (i)(4) of this section), a~d 

(II) 1 percent for other physicians' services. 

(iii) For purposes of this part for physicians' services furnished in 1989, the percentage increase in the MEl is--

(I) 3.0 percent for primary care services, and 

(II) 1 percent for other physicians' services. 

(iv) For purposes of this part for items and services furnished in 1990, after March 31, 1990, the percentage in
crease in the MEl is--

(I) 0 percent for radiology services, for anesthesia services, and for other services specified in the list referred 
to in paragraph (14)(C)(i), 

(II) 2 percent for other services (other than primary care services), and 

(III) such percentage increase in the MEl (as defined in subsection (i)(3» as would be otherwise determined 
for primary care services (as defined in subsection (i)(4» of this section. 

(v) For purposes of this part for items and services furnished in 1991, the percentage increase in the MEl is-

(I) 0 percent for services (other than primary care services), and 

(II) 2 percent for primary care services (as defined in subsection (i)(4) of this section). 

(5) Repealed. Pub.L. 108-173, Title IX, § 91 I (c)(3)(D), Dec. 8, 2003,117 Stat. 2383 

(6) No payment under this part for a service provided to any individual shall (except as provided in section 
1395gg of this title) be made to anyone other than such individual or (pursuant to an assignment described ill 
subparagraph (B)(ii) of paragraph (3» the physician or other person who provided the service, except that (A) 
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payment may be made (i) to the employer of such physician or other person if such physician or other person is 
required as a condition of his employment to tum over his fee for such service to his employer, or (ii) where the 
service was provided under a contractual arrangement between such physician or other person and an entity, to 
the entity if, under the contractual arrangement, the entity submits the bill for the service and the contractual ar
rangement meets such program integrity and other safeguards as the Secretary may determine to be appropriate, 
(B) payment may be made to an entity (i) which provides coverage of the services under a health benefits plan, 
but only to the extent that payment is not made under this part, (ii) which has paid the person who provided the 
service an amount (including the amount payable under this part) which that person has accepted as payment in 
full for the service, and (iii) to which the individual has agreed in writing that payment may be made under this 
part, (C) in the case of services described in clause (i) of section 1395x(s)(2)(K) of this title, payment shall be 
made to either (i) the employer of the physician assistant involved, or (ii) with respect to a physician assistant 
who was the owner of a rural health clinic (as described in section 1395x(aa)(2) of this title) for a continuous 
period beginning prior to August 5, 1997 and ending on the date that the S~cretary determines such rural health 
clinic no longer meets the requirements of section 1395x(aa)(2) of this title, payment may be made directly to 
the physician assistant, (D) payment may be made to a physician for phYSicians' services (and services furnished 
incident to such services) furnished by a second physician to patients of the first physician if (i) the first physi
cian is unavailable to provide the services; (ii) the services are furnished pursuant to an arrangement between the 
two physicians that (I) is informal and reciprocal, or (II) involves per diem or other fee-for-time compensation 
for such services; (iii) the services are not provided by the second physician over a continuous period of more 
than 60 days or are provided over a longer continuous period during all of which the first physician has been 
called or ordered to active duty as a member of a reserve component of the Armed Forces; and (iv) the claim 
form submitted to the medicare administrative contractor for such services includes the second physician's 
unique identifier (provided under the system established under subsection (r) of this section) and indicates that 
the claim meets the requirements oft,his subparagraph for payment to the first physician. No payment which un
der the preceding sentence may be made directly to the physician or other person providing the service involved 
(pursuant to an assignment described in subparagraph (B)(ii) of paragraph (3» shall be made to anyone else un
der,a reassignment or power of attorney (except to an employer or entity as described in subparagraph (A) of 
such sentence); but nothing in this subsection shall be construed (i) to prevent the making of such a payment in 
accordance with an assignment from the individual to whom the service was provided or a reassignment from 
the physician or other person providing such service if such assignment or reassignment is made to a govern
mental agency or entity or is established by or pursuant to the order of a court of competent jurisdiction, or (ii) 
to preclude an agent of the physician or other person providing the service from receiving any such payment if 
(but only if) such agent does so pursuant to an agency agreement under which the compensation to be paid to the 
agent for his services for or in connection with the billing or collection of payments due such physician or other 
person under this subchapter is unrelated (directly or indirectly) to the amount of such payments or the billings 
therefor, and is not dependent upon the actual collection of any such payment For purposes of subparagraph (C) 
of the first sentence of this paragraph, an employment relationship may include any independent contractor ar
rangement, and employer status shall be determined in accordance with the law of the State in which the ser
vices described in such clause are performed, (E) in the case of an item or service (other than services described 
in section 1395yy(e)(2)(A)(ii) of this title) furnished by, or under arrangements made by, a skilled nursing facil
ity to an individual who (at the time the item or service is furnished) is a resident of a skilled nursing faCility, 
payment shall be made to the facility, (F) in the case of home health services (including medical supplies de
scribed in section 1395x(m)(5)of this title, but excluding durable medical equipment to the extent provided for 
in such section) furnished to an individual who (at the time the item or·service is furnished) is under a plan of 
care of a home health agency, payment shall be made to the agency (without regard to whether or not the item or 
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service was furnished by the agency, by others under arrangement with them made by the agency, or when any 
other contracting or consulting arrangement, or otherwise), (G) in the case of services in a hospital or clinic to 
which section 1395qq(e) of this title applies, payment shall be made to such hospital or clinic, and (H) in the 
case of services described in section 1395x(aa)(3) of this title that are furnished by a health care professional un
der contract with a Federally qualified health center, payment shall be made to the center. 

(7)(A) In the case of physicians' services furnished to a patient in a hospital with a teaching program approved 
as specified in section 1395x(b)(6) of this title but which does not meet the conditions described in section 
1395x(b)(7) of this title, the Secretary shall not provide (except on the basis described in subparagraph (C) for 
payment for such services under this part--

(i) unless-

(I) the physician renders sufficient personal and identifiable physicians' services to the patient to exercise 
full, personal control over the management of the portion of the case for which the payment is sought, 

(II) the services are of the same character as the services the physician furnishes to patients not entitled to 
benefits under this subchapter, and 

(III) at lea~t 25 percent of the hospital's patients (during a representative past period, as determined by the 
Secretary) who were not entitled to benefits under this subchapter and who were furnished services de
scribed in subclauses (I) and (II) paid all or a substantial part of charges (other than nominal charges) im
posed for such services; and 

(ii) to the extent that the payment is based upon a reasonable charge for the services in excess of the custom
ary charge as determined in accordance with subparagraph (B). 

(B) The customary charge for such services in a hospital shall be determined in accordance with regulations is
sued by the Secretary and taking into account the following factors: 

(i) In the case of a physician who is not a teaching physician (as defined by the Secretary), the Secretary shall 
take into account the amounts the physician charges for similar services in the physician's practice outside the 
teaching setting. 

(ii) In the case of a teaChing physician, if the hospital, its physicians, or other appropriate billing entity has es
tablished one or more schedules of charges which are collected for medical and surgical services, the Secret
ary shall base payment under this subchapter on the greatest of--

(I) the charges (other than nominal charges) which are most frequently collected in full or substantial part 
with respect to patients who were not entitled to benefits under this subchapter and who were furnished ser-
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vices described in subclauses (I) and (II) of subparagraph (A)(i), 

(II) the meaning of the charges (other than nominal charges) which were collected in full or substantial part 
with respect to such patients, or 

(III) 85 percent of the prevailing charges paid for similar services in the same locality. 

(iii) If all the teaching physicians in a hospital agree to have payment made for aU of their physicians' seryices 
under this part furnished to patients in such hospital on an assignment-related basis, the customary charge for 
such services shall be equal to 90 percent of the prevailing charges paid for similar services in the same local
ity. 

(e) In the case of physicians' services furnished to a patient in a hospital with a teaching program approved as 
specified in section 1395x(b)(6) of this title but which does not meet the conditions described in section 
1395x(b)(7) of this title, if the conditions described in subclauses (I) and (m of subparagraph (A)(i) are met and 
if the physician elects payment to be determined under this subparagraph, the Secretary shall provide for pay
ment for such services under this part on the basis of regulations of the Secretary governing reimbursement for 
the servicel! of hospital-based physicians (and not on any other basis). 

(D)(i) In the case of physicians' services furnished to a patient in a hospital with a teaching program approved as 
specified in section 1395x(b)(6) of this title but which does not meet the conditions described in section 
1395x(b)(7) of this title, no, payment shall be made under this part for services of assistants at surgery with re
spect to a surgical procedure if such hospital has a training program relating to the medical specialty required for 
such surgical procedure and 'a qualified individual on the staff of the hospital is available to provide such ser
vices; except that payment may be made under this part for such services, to the extent that such payment is oth
erwise allowed under this paragraph, if such services, as determined under regulations of the Secretary--

(I) are required due to exceptional medical circumstances, 

(II) are performed by team physicians needed to perform complex medical procedures, or 

(III) constitute concurrent medical care relating to a medical condition which requires the presence of, and 
active care by, a physician of another specialty during surgery, 

and under such other circumstances as the Secretary determines by regulation to be appropriate. 

(ii) For purposes of this subparagraph, the term "assistant at surgery" means a physician who actively assists the 
physician in charge of a case in performing a surgical procedure. 
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(iii) The Secretary shall detennine appropriate methods of reimbursement of assistants at surgery where such 
services are reimbursable under this part 

(8)(A)(i) The Secretary shall by regulation--

(I) describe the factors to be used in determining the cases (of particular items or services) in which the ap
plication of this subchapter to payment under this part (other than to physicians' services paid under section 
I39Sw-4 of this title) results in the determination of an amount that, because of its being grossly excessive or 
grossly deficient, is not inherently reasonable, and 

(II) provide in those cases for the factors to be considered in detennining an amount that is realistic and equit
able. 

(ii) Notwithstanding the de.ennination made in clause (i), the Secretary may not apply factors that would in
crease or decrease the payment under this part during any year for any particular item or service by more than IS 
percent from such payment during the preceding year except as provided in subparagraph (B). 

(B) The Secretary may make a detennination under this subparagraph that would result in an increase or de
crease under subparagraph (A) of more than IS percent of the payment amount for a year, but only if--

(i) the Secretary's detennination takes into account the factors described in subparagraph (C) and any addition
al factors the Secretary detennines appropriate, 

(ii) the Secretary's detennination takes into account the potential impacts described in subparagraph (D), and 

(iii) the Secretary complies with the procedural requirements of paragraph (9). 

(C) The factors described in this subparagraph are as follows: 

(i) The programs established under this subchapter and subchapter XIX are the sole or-primary sources of pay
ment for an item or service. 

(ii) The payment amount does not reflect changing technology, increased facility with that technology, or re
ductions in acquisition or production costs. 

(iii) The payment amount for an item or service under this part is substantially higher or lower than the pay
ment made for the item or service by other purchasers. 
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(D) The potential impacts of a detennination under subparagraph (B) on quality, access, and beneficiary liabil
ity, including the likely effects on assignment rates and participation rates. 

(9)(A) The Secretary shall consult with representatives of suppliers or other individuals who furnish an item or 
service before making a detenninatiqn under paragraph (8)(B) with regard to that item or service. 

(B) The Secretary shall publish notice of a proposed detennination under paragraph (8)(B) in the Federal Re
gister--

(i) -specifying the payment amount proposed to be established with respect to an item or service, 

(ij) explaining the factors and data that the Secretary took into account in detennining the payment amount so 
specified, and 

(iii) explaining the potential impacts described in paragraph (8)(D). 

(C) After publication of the notice required by subparagraph (B), the Secretary shall allow not less than 60 days 
for public comment on the proposed detennination. 

(D)(i) Taking into consideration the comments made by the public, the Secretary shall publish in the Federal Re
gister a final detennination under paragraph (8)(B) with respect to the payment amount to be established with re
spect to the item or service. 

(il) A final detennination published pursuant to clause (i) shall explain the factors and data that the Secretary 
took into consideration in making the final detennination. 

(lO)(A)(i) In detennining the reasonable charge for procedures described in subparagraph (B) and perfonned 
during the 9-month period beginning on April I, 1988, the prevailing charge for such procedure shall be the pre
vailing charge otherwise recognized for such procedure for 1987-

(I) subject to clause (iii), reduced by 2.0 percent, and 

(II) further reduced by the applicable percentage specified in clause (ii). 

(il) For purposes of clause (i), the applicable percentage specified in this clause is--

(I) 15 percent, in the case of a prevailing charge otherwise recognized (without regard to this paragraph and 
detennined without regard to physician specialty) that is at least ISO percent of the weighted national average 
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(as determined by the Secretary) of such prevailing charges for such procedure for all localities in the United 
States for 1987; 

(II) 0 percent, in the case of a prevailing charge that does not exceed 85 percent of such weighted national av
erage; and 

(III) in the case of any other prevailing charge, a percent determined on the basis of a straight-line sliding 
scale, equal to 3/13 of a percentage point for each percent by which the prevailing charge exceeds 85 percent 
of such weighted national average. 

(iii) In no case shall the reduction under clause (i) for a procedure result in a prevailing charge in a locality for 
1988 which is less than 85 percent of the Secretary's estimate of the weighted national average of such prevail
ing charges for such procedure for all localities in the United States for 1981 (based upon the best available data 
and determined without regard to physician specialty) after making the reduction described in clause (i)(I). 

(B) The procedures described in this subparagraph are as foIlows: bronchoscopy, carpal tunnel repair, cataract 
surgery (including subsequent insertion of an intraocular lens), coronary artery bypass surgery, diagnostic and/or 
therapeutic dilation and curettage, knee arthroscopy, knee arthroplasty, pacemaker implantation surgery, total 
hip replacement, subrapubic prostatectomy, transurethral resection of the prostate, and upper gastrointestinal en
doscopy. 

(C) In the case of a reduction in the reasonable charge for a physicians' service under subparagraph (A), if a 
nonparticipating physician furnishes the service to an individual entitled to benefits under this part, after the ef
fective date of such reduction, the physician's actual charge is subject to a limit under subsection (j)(I)(D) of 
this section. 

(D) There shall be no administrative or judicial review under section 1395ff of this title or otherwise of any de
termination under subparagraph (A) or under paragraph (11)(B)(ii). 

(ll)(A) In providing payment for cataract eyeglasses and cataract contact lenses, and professional services relat
ing to them, under this part, each carrier shalI-

(I) provide for separate determinations of the payment amount for the eyeglasses and lenses and of the pay
ment amount for the professional services of a physician (as defined in section 1395x(r) of this title), and 

(iI) not recognize as reasonable for such eyeglasses and lenses more than such amount as the Secretary estab
lishes in guidelines relating to the inherent reasonableness of charges for such eyeglasses and lenses. 

(B)(I) In determining the reasonable charge under paragraph (3) for a cataract surgical procedure, subject to 
clause (ii), the prevailing charge for such procedure otherwise recognized for participating and nonparticipating 
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physicians shall be reduced by 10 percent with respect to procedures performed in 1987. 

(il) In no case shall the reduction under clause (i) for a surgical procedure result in a prevailing charge in a local
ity for a year which is less than 75 percent of the weighted national average of such prevailing charges for such 
procedure for all the localities in the United States for 1986. 

(e)(t) The prevailing charge level detennined with respect to A-mode ophthalmic ultrasound procedures may 
not exceed 5 percent of the prevailing charge level established with respect to extracapsular cataract removal 
with lens insertion. 

(Ii) The reasonable charge for an intraocular lens inserted during or subsequent to cataract surgery in a physi
cian's o.ffice may not exceed the actua~ acquisition cost for the lens (taking into account any discount) plus a 
handling fee (not to exceed 5 percent of such actual acquisition cost). 

(D) In the case of a reduction in the reasonable charge for a physicians' service or item under subparagraph (B) 
or (C), if a nonparticipating physician furnishes the service or item to an individual entitled to benefits under this 
part after the effective date of such reduction, the physician's actual charge is subject to a limit under subsection 
(j)(I)(D) of this section. . 

(12) Repealed. Pub.L. 105-33, Title IV, § 4512(b)(2), Aug. 5,1997, III Stat. 444 

(13)(A) In determining payments under section 1395/(1) of this title and section 1395w-4 of this title for anes
thesia services furnished on or after January I, 1994, the methodology for detennining the base and time units 
used shall be the same for services furnished by physicians, for medical direction by physicians of two, three, or 
four certified registered nurse anesthetists, or for services furnished by a certified registered nurse anesthetist 
(whether or not medically directed) and shall be based on the methodology in effect, for anesthesia services fur
nished by physicians, as of August 10, 1993. 

(8) The Secretary shall require claims for physicians' services for medical direction of nurse anesthetists during 
the periods in which the provisions of subparagraph (A) apply to indicate the number of such anesthetists being 
medically directed concurrently at any time during the procedure, the name of each nurse anesthetist being dir
ected, and the type of pr:ocedure for which the services are provided. 

(t4)(A)(i) In determining the reasonable charge for a physicians' service specified in subparagraph (C)(i) and 
furnished during the 9-month period beginning on April I, 1990, the prevailing charge for such service shall be 
the prevailing charge otherwise recognized for such service for 1989 reduced by 15 percent or, if less, 1/3 of 
the percent (if any) by which the prevailing charge otherwise applied in the locality in 1989 exceeds the locally
adjusted reduced prevailing amount (as detef!Dined under subparagraph (B)(i» for the service. 

(Ii) In determining the reasonable charge for a physicians' service specified in subparagraph (C)(i) and furnished 
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during 1991, the prevailing charge for such service shall be the prevailing charge otherwise recognized for such 
service for the period during 1990 beginning on April I, reduced by the same amount as the amount of the re
duction effected under this paragraph (as amended by the Omnibus Budget Reconciliation Act of 1990) for such 
service during such period. 

(B) For purposes of this paragraph: 

(i) The "localIy-adjusted reduced prevailing amount" for a locality for a physicians' service is equal to the 
product of--

(I) the reduced national weighted average prevailing charge for the service (specified under clause (ii», and 

(II) the adjustment factor (specified under clause (iii» for the locality. 

(ii) The "reduced national weighted average prevailing charge" for a physicians' service is equal to the nation
al weighted average prevailing charge for the service (specified in subparagraph (C)(ii» reduced by the per
centage change (specified in subparagraph (C)(iii» for the service. 

(iii) The "adjustment factor", for a physicians' service for a locality, is the sum of--

(I) The practice expense component (percent), divided by 100, specified in appendix A (pages 187 through 
194) of the Report of the Medicare and Medicaid Health Budget Reconciliation Amendments of 1989, pre
pared by the Subcommittee on Health and the Environment of the Committee on Energy and Commerce, 
House of Representatives, (Committee Print IOI-M, 10Ist Congress, 1st Session) for the service, multiplied 
by the geographic practice cost index value (specified in subparagraph (C)(iv) for the locality, and 

(II) I minus the practice expense component (percent), divided by 100. 

(C) For purposes of this paragraph: 

(i) The procedures specified (by code and description) in the Overvalued Procedures List for Finance Commit
tee, Revised September 20, 1989, prepared by the Physician Payment Review Commission which specifica
tion is of physicians' services that have been identified as overvalued by at least 10 percent based on a com
parison of payments for such services under a resource-based relative value scale and of the national average 
prevailing charges under this part 

(ii) The "national weighted average prevailing charge" specified in this clause, for a physicians' service spe
cified in clause (i), is the national weighted average prevailing charge for the service in 1989 as determined by 
the Secretary using the best data available. 
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(iii) The "percentage change" specified in this clause, for a physicians' service specified in clause (i), is the 
percent difference (but expressed as a positive number) specified for the service in the list referred to in clause 
(i). 

(iv) The geographic practice cost index value specified in this clause for a locality is the Geographic Overhead 
Costs Index specified for the locality in table I of the September 1989 Supplement to the Geographic Medi
care Economic Index: Alternative Approaches (prepared by the Urban Institute and the Center for Health Eco
nomics Research). 

(D) In the case ofa reduction in the prevailing charge for a physicians' service under subparagraph (A), if a non
participating physician furnishes the service to an individual entitled to benefits under this part, after the effect
ive date of such reduction, the physician's actual charge is subject to a limit under subsection (j)( I )(D) of this 
section. 

(lS)(A) In determining the reasonable charge for surgery, radiology, and diagnostic physicians' services which 
the Secretary shall designate (based on their high volume of expenditures under this part) and for which the pre
vailing charge (but for this paragraph) differs by physiCian specialty, the prevailing charge for such a service 
may not exceed the prevailing charge or fee schedule amount for that specialty of physicians that furnish the ser
vice most frequently nationally. 

(B) In the case of a reduction in the prevailing charge for a physician's service under subparagraph (A), if a non
participating physician furnishes the service to an individual entitled to benefits under this part, after the effect
ive date of the reduction, the physician's actual charge is subject to a limit under subsection (j)( I )(D) of this sec
tion. 

(l6)(A) In determining the reasonable charge for all physicians' services other than physicians' services spe
cified in subparagraph (B) furnished during 1991, the prevailing charge for a locality shall be 6.5 percent below 
the prevailing charges used in the locality under this part in 1990 after March 31. 

(B) For purposes of subparagraph (A), the physicians' services specified in this subparagraph are as follows: 

(I) Radiology, anesthesia and physician pathology services, the technical components of diagnostic tests spe
cified in paragraph (17) and physicians' services specified in paragraph (14)(C)(i). 

(U) Primary care services specified in subsection (i)(4) of this section, hospital inpatient medical services, con
sultations, other visits, preventive medicine visits, psychiatric services, emergency care facility services, and 
critical care services. 

(iii) Partial mastectomy; tendon sheath injections and small joint arthrocentesis; femoral fracture treatments; 
trochanteric fracture and endotracheal intubation; thoracentesis; thoracostomy; aneurysm repair; cystourethro-
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scopy; transurethral fulguration and resection; tympanoplasty with mastoidectomy; and ophthalmoscopy. 

(17) With respect to payment under this part for the technical (as distinct from professional) component ofdia
gnostic tests (other than clinical diagnostic laboratory tests, tests specified in paragraph (14)(C)(i), and radiology 
services, including portable x-ray services) which the Secretary shall designate (based on their high volume of 
expenditures under this part), the reasonable charge for such technical component (including the applicable por
tion of a global service) may not exceed the national median of such charges for all localities, as estimated by 
the Secretary using the best available data. 

(lS)(A) Payment for any service furnished by a practitioner described in subparagraph (C) and for which pay
ment may be made under this part on a reasonable charge or fee schedule basis may only be made under this part 
on an assignment-related basis .. 

(B) A practitioner described in subparagraph (C) or other person may not bill (or collect any amount from) the 
individual or another person for any service described in subparagraph (A), except for deductible and coinsur
ance amounts applicable under this part. No person is liable for payment of any amounts billed for such a ser
vice in violation of the previous sentence. If a practitioner or other person knowingly and willfully bills (or col
lects an amount) for such a service in violation of such sentence, the Secretary may apply sanctions against the 
practitioner or other person in the same manner as the Secretary may apply sanctions against a"physician in ac
cordance with subsection (j)(2) of this section in the same manner as such section applies with respect to a phys
ician. Paragraph (4) of subsection (j) of this section shall apply in this subparagraph in the same manl,ler as such 
paragraph applies to such section. 

(C) A practitioner described in this subparagraph is any of the following: 

(i) A physician assistant, nurse practitioner, or clinical nurse specialist (as defined in section 1395x(aa)(5) of 
this title). 

(ii) A certified registered nurse anesthetist (as defined in section 1395x(bb)(2) ofthis title). 

(iii) A certified nurse-midwife (as defined in section 1395x(gg)(2) of this title). 

(iv) A clinical social worker (as defined in section I 395x(hh)( I) of this title). 

(v) A clinical psychologist (as defined by the Secretary for purposes of section 1395x(ii) of this title). 

(vi) A registered dietitian or nutrition professional. 

(D) For purposes of this paragraph, a service furnished by a practitioner described in subparagraph (C) includes 
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any services and supplies furnished as incident to the service as would otherwise be covered under this part if 
furnished by a physician or as incident to a physician's service. 

(19) For purposes of section 1395/(a)( I) of this title, the reasonable charge for ambulance services (as described 
in section 1861(s)(7» provided during calendar year 1998 and calendar year 1999 may not exceed the reason
able charge for such services provided during the previous calendar year (after application of this paragraph), in
creased by the percentage increase in the consumer price index for all urban consumers (U.S. city average) as 
estimated by the Secretary for the 12-month period ending with the midpoint of the year involved reduced by 1.0 . 
percentage point. 

(c) Advances of funds to medicare administrative contractor; prompt payment of claims 

(1) Repealed. Pub.L. 108-173, Title IX, § 911(c)(4)(A), Dec. 8, 2003, 117 Stat. 2384 

(2)(A) Each contract under section 1395kk-1 of this title that provides for making payments under this part shall 
provide that payment shall be issued, mailed, or otherwise transmitted with respect to not less than 95 percent of 
all claims submitted under this part--

(i) which are clean claims, and 

(ii) for which payment is not made on a periodic interim payment basis, 

within the applicable number of calendar days after the date on which the claim is received. 

(8) In this paragraph: 

(i) The term "clean claim" means a claim that has no defect or impropriety (including any lack of any required 
substantiating documentation) or particular circumstance requiring special treatment that prevents timely pay
ment from being made on the claim under this part. 

(ii) The term "applicable number of calendar days" means--

(I) with respect to claims received in the 12-month period beginning October I, 1986, 30 calendar days, 

(II) with respect to claims received in the 12-month period beginning October I, 1987, 26 calendar days (or 
19 calendar days with respect to claims submitted by participating physicians), 

(III) with respect to claims received in the 12-month period beginning October I, 1988, 25 calendar days 
(or 18 calendar days with respect to claims submitted by participating phYSicians), 
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(IV) with respect to claims received in the 12-month period beginning October I, 1989, and claims received 
in any succeeding 12-month period ending on or before September 30, 1993, 24 calendar days (or 17 calen
dar days with respect to claims submitted by participating physicians), and 

(V) with respect to claims received in the 12-month period beginning October I, 1993, and claims received 
in any succeeding 12-month period, 30 calendar days. 

(C) If payment is not issued, mailed, or otherwise transmitted within the applicable number of calendar days (as 
defined in clause (ii) of subparagraph (B» after a clean claim (as defined in clause. (i) of such subparagraph) is 
received, interest shall be paid at the rate used for purposes of section 3902(a) of Title 31 (relating to interest 
penalties for failure to make prompt payments) for the period beginning on the day after the required payment 
date and ending on the date on which payment is made. 

(3)(A) Each contract under this section which provides for the disbursement of funds, as described in section 
1395kk-l(a)(3)(B) of this title, shall provide that no payment shall be issued, mailed, or otherwise transmitted 
with respect to any claim submitted under this subchapter within the applicable number of calendar days after 
the date on which the claim is received. 

(B) In this paragraph, the term "applicable number of calendar days" means--

(i) with respect to claims submitted electronically as prescribed by the Secretary, 13 days, and 

(ii) with respect to claims submitted otherwise, 28 days. 

(4) Neither a medicare administrative contractor nor the Secretary may impose a fee under this subchapter--

(A) for the filing of claims related to physicians' services, 

(B) for an error in filing a claim relating to physicians' services or for such a claim which is denied, 

(C) for any appeal under this subchapter with respect to physicians' services, 

(D) for applying for (or obtaining) a unique identifier under subsection (r) of this section, or 

(E) for responding to inquiries respecting physicians' services or for providing information with respect to 
medical review of such services. 

(5), (6) Repealed. Pub.L. 108-173, Title IX, § 911(c)(4)(E), Dec. 8,2003, 117 Stat. 2384 
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(d) to (f) Repealed. Pub.L. 108-173., Title IX, § 91 I (c)(5), Dec. 8, 2003, 117 Stat. 2384 

(g) Authority of Railroad Retirement Board to enter into contracts with medicare administrative contractors 

The Railroad Retirement Board shall, in accordance with such regulations as the Secretary may prescribe, con
tract with a medicare administrative contractor or contractors to perfonn the functions set out in this section with 
respect to individuals entitled to benefits as qualified railroad retirement beneficiaries pursuant to section 426(a) 
of this title and section 231 f(d) of Title 45. 

(h) Participating physician or supplier; agreement with Secretary; publication of directories; availability; inclu
sion of program in explanation of benefits; payment of claims on assignment-related basis 

(1) Any physician or supplier may voluntarily enter into an agteement with the Secretary to become a participat
ing physician or supplier. For purposes of this section, the tenn "participating physician or supplier" means a 
physician or supplier (excluding any provider of services) who, before the beginning of any year beginning with 
1984, enters into an agreement with the Secretary which provides that such physician or supplier will accept 
payment under this part on an assignment-related basis for all items and services furnished to individuals en
rolled under this part during such year. In the case of a newly licensed physician or a physician who begins a 
practice in a new area, or in the case of a new supplier who begins a new business, or in such similar cases as the 
Secretary may specify, such physician or supplier may enter into such an agreement after the beginning of a 
year, for items and services furnished during the remainder of the year. 

(2) The Secretary shall maintain a toll-free telephone number or numbers at which individuals enrolled under 
this part may obtain the names, addresses, specialty, and telephone numbers of participating physicians and sup
pliers and may request a copy of an appropriate directory published under paragraph (4). The Secretary shall, 
without charge; mail a copy of such directory upon such a request. 

(3)(A) In any case in which a medicare alilministrative contractor having a contract under section 1395kk-1 of 
. this title that provides for making payments under this part is able to develop a system for the electronic trans

mission to such contractor of bills for services, such contractor shall establish direct lines for the electronic re
ceipt of claims from participating physicians and suppliers. 

(B) The Secretary shall establish a procedure whereby an individual enrolled under this part may assign, in an 
appropriate manner on the fonn claiming a benefit under this part for an item or service furnished by a particip
ating physician or supplier, the individual's rights of payment under a medicare supplemental policy.(described 
in section 139 5ss(g)( I) of this title) in which the individual is enrolled. In the case such an assignment is prop
erly executed and a payment detennination is made by a medicare administrative contractor with a contract un
der this section, the contractor shall transmit to the private entity issuing the medicare supplemental policy no
tice of such fact and shall include an explanation of benefits and any additional information that the Secretary 
may determine to be appropriate in order to enabl,e the entity to decide whether (and the amount of) any payment 
is due under the policy. The Secretary may enter into agreements for the transmittal of such information to entit
ies electronically. The Secretary shall impose user fees for the transmittal of infonnation under this subpara
graph by a medicare administrative contractor, whether electronically or otherwise, and such user fees shall be 
collected and retained by the contractor. 
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(4) At the beginning of each year the Secretary shall publish directories (for appropriate local geographic areas) 
containing the name, address, and specialty of all participating physicians and suppliers (as defined in paragraph 
(I» for that area for that year. Each directory shall be organized to make the most useful presentation of the in
formation (as determined by the Secretary) for individuals enrolled under this part. Each participating physician 
directory for an area shall provide an alphabetical listing of all participating physicians practicing in the area and 
an alphabetical listing by locality and specialty of such physicians. 

(5)(A) The Secretary shall promptly notify individuals enrolled under this part through an annual mailing of the 
participation program under this subsection and the publication and availability of the directories and shall make 
the appropriate area directory or directories available in each district arid branch office of the Social Security 
Administration, in the offices of medicare administrative contractors, and to senior citizen organizations. 

(B) The annual notice provided under subparagraph (A) shall include--

(i) a description of the participation program, 

(ii) an explanation of the advantages to beneficiaries of obtaining covered services through a participating 
physician or supplier, 

(iii) an explanation of the assistance offered by medicare administrative contractors in obtaining the names of 
participating physicians and suppliers, and 

(iv) the toll-free telephone number under paragraph (2)(A) for inquiries concerning the program and for re
quests for free copies of appropriate directories. 

(6) The Secretary shall provide that the directories shall be available for purchase by the public. The Secretary 
shall provide that each appropriate area directory is sent to each participating physician located in that area and 
that an appropriate number of copies of each such directory is sent to hospitals located in the area. Such copies 
shall be sent free of charge. 

(7) The Secretary shall provide that each explanation of benefits provided under this part for services furnished 
in the United States, in conjunction with the payment of claims under section 1395/(a)(1) of this title (made oth
er than on an assignment-related basis), shall include--

(A) a prominent reminder of the participating physician and supplier program established under this subsec
tion (including the limitation on charges that may be imposed by such physicians and suppliers and a clear 
statement of any amounts charged for the particular items or services on the claim involved above the am"ount 
recognized under this part), 

(B) the toll-free telephone number or numbers, maintained under paragraph (2), at which an individual en-
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rolled under this part may obtain information on participating physicians and suppliers, 

(e) (i) an offer of assistance to such an individual in obtaining the names of participating physicians of appro
priate specialty and (ii) an offer to provide a free copy of the appropriate participating physician directory, and 

(D) in the case of services for which the billed amount exceeds the limiting charge imposed under section 
1395w-4(g) of this title, information regarding. such applicable limiting charge (including information con
cerning the right to a refund under section 1395w-4(g)(I)(A)(iv) of this title). 

(8) The Secretary may refuse to enter into an agreement with a physician or supplier under this subsection, or 
may terminate or refuse to renew such agreement, in the event that such physician or supplier has been con
victed of a felony under Federal or State law for an offense which the Secretary determines is detrimental to the 
best interests of the program or program beneficiaries. 

(i) Definitions 

For purposes of this subchapter: 

(I) A claim is considered to be paid on an "assignment-related basis" if the claim is paid on the basis of an as
signment described in subsection (b )(3)(B)(ii) of this section, in accordance with subsection (b )(6)(B) of this 
section, or under the procedure described in section 1395gg(t)(I) of this title. 

(2) The term "participating physician" refers, with respect to the furnishing of services, to a physician who at 
the time of furnishing the services is a participating physician (under subsection (h)(l) of this section); the 
term "nonparticipating physician" refers, with respect to the furnishing of services, to a physician who at the 
time of furnishing the services is not a participating physician; and the term "nonparticipating supplier or oth
er person" means a supplier or other person (excluding a provider of services) that is not a participating physi
cian or supplier (as defined in subsection (h)( I) of this section). 

(3) The term "percentage increase in the MEl" means, with respect to physicians' services furnished in a year, 
the percentage increase in the medicare economic index (referred to in the fourth sentence of subsection (b)(3) 
of this section) applicable to such services furnished as of the first day of that year. 

(4) The term "primary care services" means physicians' services which constitute office medical services, 
emergency department services, home medical services, skilled nursing, intermediate care, and long-term care 
medical services, or nursing home, boarding home, domiciliary, or custodial care medical services. 

(j) Monitoring of charges of nonparticipating physicians; sanctions; restitution 

(I)(A) In the case of a physician who is not a participating physician for items and services furnished during a 
portion of the 30-month period beginning July I, 1984, the Secretary shall monitor the physician's actual charges 
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to individuals enrolled under this part for physicians' services during that portion of that period. If such physi
cian knowingly and willfully bills individuals enrolled under this part for actual charges in excess of such physi
cian's actual charges for the calendar quarter beginning on April I, 1984, the Secretary may apply sanctions 
against such physician in accordance with paragraph (2). 

(B)(i) During any period (on or after January I, 1987, and before the date specified in clause (ii», during which 
a physician is a nonparticipating physician, the Secretary shall monitor the act':lal charges of each such physician 
for physicians' services furnished to individuals enrolled under this part. If such physician knowingly and will
fully bills on a repeated basis for such a service an actual charge in excess of the maximum allowable actual 
charge determined under subparagraph (C) for that service, the Secretary may apply sanctions against such phys
ician in accordance with paragraph (2). 

(ii) Clause (i) shall not apply to services furnished after December 31, 1990. 

(C)(i) For a particular physicians' service furnished by a nonparticipating physician to individuals enrolled under 
this part during a year, for purposes of subparagraph (B), the maximum allowable actual charge is determined as 
follows: If the physician's maximum allowable actual charge for that service in the previous year was--

(I) less than) 15 percent of the applicable percent (as defined in subsection (b)( 4)(A)(iv) of this section) of the 
prevailing charge for the year and service involved, the maximum allowable actual charge for the year in
volved is the greater of the maximum allowable actual charge described in subclause (II) or the charge de
scribed in clause (ii), or 

(II) equal to, or greater than, 115 percent of the applicable percent (as defined in subsection (b)(4)(A)(iv) of 
this section) of the prevailing charge for the year and service involved, the maximum allowable actual charge 
is 101 percent of the physician1s maximum allowable actual charge for the service for the previous year. 

(il) For purposes of clause (i)(I), the charge described in this clause for a particular physicians' service furnished 
in a year is the maximum allowable actual charge for the service of the physician for the previous year plus the 
product of (I) the applicable fraction (as defined in clause (iii» and (II) the amount by which 115 percent of the 
prevailing charge for the year involved for such service furnished by nonparticipating physicians, exceeds the 
physician's maximum allowable actual charge for the service for the previous year. 

(iii) In clause (ii), the "applicable fraction" is-

(I) for 1987, 1/4, 

(II) for 1988, 113, 

(III) for 1989, 112, and 

02009 Thomson Reuters. No Claim to Orig. US Gov. Works. 



42 U.S.C.A. § 1395u Page 24 

(IV) for any subsequent year, I. 

(iv) For purposes of determining the maximum allowable actual charge under clauses (i) and (ii) for 1987, in the 
case of a physicians' service for which the physician has actual charges for the calendar quarter beginning on 
April 1, 1984, the "maximum allowable actual charge" for 1986 is the physician's actual charge for such service 
furnished during such quarter. 

(v) For purposes of determining the maximum allowable actual charge under clauses (i) and (ii) for a year after 
1986, in the case of a physicians' service for which the physician has no actual charges for the calendar quarter 
beginning on April I, 1984, and for which a maximum allowable actual charge has not been previously estab
lished under this clause, the "maximum allowable actual charge" for the previous year shall be the 50th percent
ile of the customary charges for the service (weighted by frequency of the service) performed by nonparticipat
ing physicians in the locality during the 12-month period ending June 30 of that previous year. 

(vi) For purposes of this subparagraph, a "physician's actual chluge" for a physicians' service furnished in a year 
or other period is the weighted average (or, at the option of the Secretary for a service furnished in the calendar 
quarter beginning April 1, 1984, the median) of the physician's charges for such service furnished in the year or 
other period. 

(vii) In the case of a nonparticipating physician who was a participating physician during a previous period, for 
the purpose of computing the physician's maximum allowable actual charge during the physician's period of 
nonparticipation, the physician shall be deemed to have had a maximum allowable actual charge during the peri
od of participation, and such deemed maximum allowable actual charge shall be determined according to clauses 
(i) through (vi). 

(viii) Notwithstanding any other provision of this subparagraph, the maximum allowable actual charge for a par
ticular physician's service furnished by a nonparticipating physician to individuals enrolled under this part dur
ing the 3-month period beginning on January 1, 1988, shall be the amount determined under this subparagraph 
for 1987. The maximum allowable actual charge for any such service otherwise determined under this subpara
graph for 1988 shall take effect on April 1, 1988. 

(ix) I f there is a reduction under subsection (b)( 13) of this section in the reasonable charge for medical direction 
furnished by a nonparticipating physician, the maximum allowable actual charge otherwise permitted under this 
subsection for such services shall be reduced in the same manner and in the same percentage as the reduction in 
such reasonable charge. 

(D)(i) If an action described in clause (ii) results in a reduction in a reasonable charge for a physicians' service 
or item and a nonparticipating physician furnishes the service or item to an individual entitled to benefits under 
this part after the effective date of such action, the physician may not charge the individual more than 125 per
cent of the reduced payment allowance (as defined in clause (iii» plus (for services or items furnished during the 
12-month period (or 9-month period in the case of an action described in clause (ii)(U» beginning on the effect-
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ive date of the action) 112 of the amount by which the physician's maximum allowable actual charge for the 
service or item for the previous 12-month period exceeds such 125 percent level. 

(ii) The first sentence of clause (i) shall apply to--

(I) an adjustment under subsection (b)(8)(8) of this section (relating to inherent reasonableness), 

(II) a reduction under subsection (b)(lO)(A) or (b)(14)(A) of this section (relating to certain overpriced pro
cedures), 

(III) a reduction under subsection (b)(II)(8) of this section (relating to certain cataract procedures), 

(IV) a prevailing charge limit established under subsection (b)(ll )(C)(i) or (b )(\5)(A) of this section, 

(V) a reasonable charge limit established under subsection (b)(lI)(C)(ii) of this section, and 

(VI) an adjustment under section 1395/(1)(3)(8) of this title (relating to physician supervision of certified re
gistered nurse anesthetists). 

(iii) In clause (i), the term "reduced payment allowance" means, with respect to an action--

(I) under subsection (b)(8)(8) of this section, the inherently reasonable charge established under subsection 
(b)(8) of this section; 

(II) under subsection (b)(IO)(A), (b)(11 )(8), (b)(ll)(C)(i), (b)(14)(A), or (b)(15)(A) of this section or under 
section 1395/(1)(3)(8) of this title, the prevailing charge for the service after the action; or 

(III) under subsection (b)(II)(C)(ii) of this section, the payment allowance established under such subsection. 

(iv) If a physician knowingly and willfully bills in violation of clause (i) (whether or not such charge violates 
subparagraph (8», the Secretary may apply sanctions against such physician in accordance with paragraph (2). 

(v) Clause (i) shall not apply to items and services furnished after December 31, 1990. 

(2) Subject to paragraph (3), the sanctions which the Secretary may apply under this paragraph are--

(A) excluding a physician from participation in the programs under this chapter for a period not to exceed 5 

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 



42 U.S.C.A. § 1395u Page 26 

years, in accordance with the procedures of subsections (c), (t), and (g) of section 1320a-7 of this title, or 

(8) civil monetary penalties and assessments, in the same manner as such penalties and assessments are au
thorized under section 1320a-7a(a) of this title, 

or both. The provisions of section 1320a-7a of this title (other than the first 2 sentences of subsection (a) and 
other than subsection (b» shall apply to a civil money penalty and assessment under subparagraph (B) in the 
same manner as such provisions apply to a penalty, assessment, or proceeding under section 1320a-7a(a) of this 
title, except to the extent such provisions are inconsistent with subparagraph (A) or paragraph (3). 

(3){A) The Secretary may not exclude a physician pursuant to paragraph (2)(A) if such physician is a sole com
munity physician or sole source of essential specialized services in a community. 

(8) The Secretary shall take into account access of beneficiaries to physicians' services for which payment may 
be made under this part in determining whether to bar a physician from participation under paragraph (2)(A). 

(4) The Secretary may, out of any civil monetary penalty or assessment collected from a physician pursuant to 
this subsection, make a payment to a beneficiary enrolled under this part in the nature of restitution for amounts 
paid by such beneficiary to such physician which was determined to be an excess charge under paragraph (I). 

(k) Sanctions for billing for services of assistant at cataract operations 

(I) If a physician knowingly and willfully presents or causes to be presented a claim or bills an individual en
rolled under this part for charges for services as an assistant at surgery for which payment may not be made by 
reason of section 1395y(a)(15) of this title, the Secretary may apply sanctions against such physician in accord
ance with subsection (j)(2) of this section in the case of surgery performed on or after March I, 1987. 

(2) If a physician knowingly and willfully presents or causes to be presented.a claim or bills an individual en
rolled under this part for charges that includes a charge for an assistant at surgery for which payment may not be 
made by reason of section 1395y(a)( 15) of this title, the Secrtttary may apply sanctions against such physician in 
accordance with subsection (j)(2) of this section in the case of surgery performed on or after March I, 1987. 

(I) Prohibition of unassigned billing of services determined to be medically unnecessary by carrier 

(I)(A) Subject to subparagraph (C), if--

(I) a nonparticipating physician furnishes services to an individual enrolled for benefits under this part, 

(ii) payment for such services is not accepted on an assignment-related basis, 
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(iii) (I) a medicare administrative contractor determines under this part or a peer review organization determ
ines under part B of subchapter XI of this chapter that payment may not be made by reason of section 
1395y(a)(l) of this title because a service otherwise covered under this subchapter is not reasonable and ne
cessary under the standards described in that section or (II) payment under this subchapter for such services is 
denied under section 1320c-3(a)(2) of this title by reason ofa determination under section I 320c-3(a)(I)(B) of 
this tide, and 

(iv) the physician has collected any amounts for such services, 

the physician shall refund on a timely basis to the individual (and shall be liable to the individual for) any 
amounts so collected. 

(B) A refund under subparagraph (A) is considered to be on a timely basis only if-

(i) in the case of a physician who does not request reconsideration or seek appeal on a timely basis, the refund 
is made within 30 days after the date the physician receives a denial notice under paragraph (2), or 

(ii) in the case in which such a reconsideration or appeal is taken, the refund is made within 15 days after the 
date the physician receives notice of an adverse determination on reconsideration or appeal. 

(C) Subparagraph (A) shall not apply to the furnishing of a service by a physician to an individual in the case 
described in subparagraph (A)(iii)(I) if--

(I) the physician establishes that the physician did not know and could not reasonably have been expected to 
know that payment may not be made for the service by reason of section 1395y(a)(I) of this tide, or 

(ii) before the service was provided, the individual was informed that payment under this part may not be 
made for the specific service and the individual has agreed to pay for that service. 

(2) Each medicare administrative contractor with a contract in effect under this section with respect to physi
cians and each peer review organization with a contract under part B of subchapter XI of this chapter shall send 
any notice of denial of payment for physicians' services based on section 1395y(a)( I) of this title and for which 
payment is not requested on an assignment-related basis to the physician and the individual involved .. 

(3) If a physician knowingly and willfully fails to make refunds in violation of paragraph (1 )(A), the Secretary 
may apply sanctions against such physician in accordance with subsection (j)(2) of this section. 

(m) Disclosure of information of unassigned claims for certain physicians' services 

(I) In the case of a nonparticipating physician who-~ 
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(A) perfonns an elective surgical procedure for an individual enrolled for benefits under this part and for 
which the physician's actual charge is at least $500, and 

(B) does not accept payment for such procedure on an assignment-related basis, 

the physician must d.isclose to the individual, in writing and in a form approved by the Secretary, the physician's 
estimated actual charge for the procedure, the estimated approved charge under this part for the procedure, the 
excess of the physician's actual charge over the approved charge, and the coinsurance amount applicable to the 
procedure. The written estimate may not be used as the basis for, or evidence in, a civil suit. 

(2) A physician who fails to make a disclosure required under paragraph (1) with respect to a procedure shall re
fund on a timely basis to the individual (and shall be liable to the individual for) any amounts collected for the 
procedure in excess of the charges recognized and approved under this part. 

(3) If a physician knowi~gly and willfully fails to comply with paragraph (2), the Secretary may apply sanctions 
against such physician in accordance with subsection 0)(2) of this section. 

(4) The Secretary shall provide for such monitoring of requests for payment for physicians' services to which 
paragraph (1) applies as is necessary to assure compliance with paragraph (2). 

(n) Elimination of markup for certain purchased services 

(1) If a physician's bill or a request for payment for services billed by a physician includes a charge for a dia
gnostic test described in section 1395x(s)(3) of this titl~ (other than a clinical diagnostic laboratory test) for 
which the bill or request for payment does not indicate that the billing physician personally perfonned or super
vised the performance of the test or that another physician with whom the physician who shares a practice per
sonally performed or supervised the performance of the test, the amount payable with respect to the test shall be 
detennined as follows: 

(A) If the bill or request for payment indicates that the test was perfonned by a supplier, identifies the suppli
er, and indicates the amount the supplier charged the billing physician, payment for the test (less the applic
able deductible and coinsurance amounts) shall be the actual acquisition costs (net of any discounts) or, if 
lower, the supplier's reasonable charge (or other applicable limit) for the test. 

(B) If the bill or request for payment (i) does not indicate who perfonned the test, or (ii) indicates that the test 
was perfonned by a supplier but does not identify the supplier or include the amount charged by the supplier, 
no payment shall be made under this part. 

(2) A physician may not bill an individual enrolled under this part-

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 



42 U.S.CA § 1395u Page 29 

(A) any amount other than the payment amount specified in paragraph (1)(A) and any applicable deductible 
and coinsurance for a diagnostic test for which payment is made pursuant to paragraph (l)(A), or 

(B) any amount for a diagnostic test for which payment may not be made pursuant to paragraph (I)(B). 

(3) If a physician knowingly and willfully in repeated cases bills one or more individuals in violation of para
graph (2), the Secretary may apply sanctions against such physician in accordance with subsection 0)(2) of this 
section. 

(0) Reimbursement for drugs and biologicals 

(1) If a physician's supplier's, or any other person's bill or request for payment for services includes a charge for 
a drug or biological for which payment may be made under this part and the drug or biological is not paid on a 
cost or prospective payment basis as otherwise provided in this part, the amount payable for the drug or biolo
gical is equal to the following: 

(A) In the case of any of the following drugs or biologicals, 95 percent of the average wholesale price: 

(i) A drug or biological furnished before January 1,2004. 

(ii) Blood clotting factors furnished during 2004. 

(iii) A drug or biological furnished during 2004 that was not available for payment under this part as of 
April 1,2003. 

(iv) A vaccine described in subparagraph (A) or (B) of section 1395x(s)(10) of this title furnished on or after 
January 1,2004. 

(v) A drug or biological furnished during 2004 in connection with the furnishing of renal dialysis services if 
separately billed by renal dialysis facilities. 

(B) In the case of a drug or biological furnished during 2004 that is not described in--

(i) clause (ii), (iii), (iv), or (v) of subparagraph (A), 

(ii) subparagraph (D)(i), or 

(iii) subparagraph (F), the amount determined under paragraph (4). 
:I 
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(C) In the case of a drug or biological that is not described in subparagraph (A)(iv), (D)(i), or (F) furnished on 
or after January 1, 2005, the amount provided under section 1395w-3 of this title, section 1395w-3a of this 
title, section 1395w-3b of this title, or section 1395rr(b)(13) of this title, as the case may be for the drug or 
biological. 

(D)(i) Except as provided in clause (ii), in the case of infusion drugs furnished through an item of durable 
medical equipment covered under section 1395x(n) of this title on or after January 1,2004,95 percent of the 
average wholesale price for such drug in effect on October 1,2003. 

(ii) In the case of such infusion drugs furnished in a competitive acquisition area under section 1395w-3 of 
this title on or after January I, 2007, the amount provided under section 1395w-3 of this title. 

(E) In the case of a drug or biological, consisting of intravenous immune globulin, furnished--

(i) in 2004, the amount of payment provided under paragraph (4); and 

(ii) in 2005 and subsequent years, the amount of payment provided under section 1395w-3a of this title. 

(F) In the case of blood and blood products (other than blood clotting factors), the amount of payment shall be 
determined in the same manner as such amount of payment was determined on October I, 2003. 

(G) In the case of inhalation drugs or biologicals furnished through durable medical equipment covered under 
section 1395x(n) of this title that are furnished--

(i) in 2004, the amount provided under paragraph (4) for the drug or biological; and 

(ii) in 2005 and subsequent years, the amount provided under section 1395w-3a of this title for the drug or 
biological. 

(2) If payment for a drug or biological is made to a licensed pharmacy approved to dispense drugs or biologicals 
under this part, the Secretary may pay a dispensing fee (less the applicable deductible and coinsurance amounts) 
to the pharmacy. This paragraph shall not apply in the case of payment under paragraph (I)(C). 

(3)(A) Payment for a charge for any drug or bi~logical for which payment may be made under this part may be 
made only on an assignment-related basis. 

(B) The provisions of subsection (b)(l8)(B) shall apply to charges for such drugs or biologicals in the same 
manner as they apply to services furnished by a practitioner described in subsection (b)(l8)(C). 
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(4)(A) Subject to the succeeding provisions of this paragraph. the amount of payment for a drug or biological 
under this paragraph furnished in 2004 is equal to 85 percent of the average wholesale price (determined as of 
April I. 2003) for the drug or biological. 

(B) The Secretary shall substitute for the percentage under subparagraph (A) for a drug or biological the percent
age that would apply to the drug or biological under the column entitled "Average of GAO and OIG data 
(percent)" in the table entitled «Table 3.--Medicare Part B Drugs in the Most Recent GAO and OIG Studies" 
published on August 20. 2003, in the Federal Register (68 Fed. Reg. 50445). 

(C)(i) The Secretary may substitute for the percentage under subparagraph (A) a percentage that is based on data 
and information submitted by the manufacturer of the drug or biological by October 15,2003. 

(ii) The Secretary may substitute for the percentage under subparagraph (A) with respect to drugs and biologic
als furnished during 2004 on or after April 1,2004, a percentage that is based on data and information submitted 
by the manufacturer of the drug or biological after October 15,2003, and before January 1,2004. 

(D) In no case may the percentage substituted Ul\der subparagraph (B) or (C) be less than 80 percent. 

(S)(A) Subject to subparagraph (B), in the case of clotting factors furnished on or after January 1,2005, the Sec
retary shall, after reviewing the January 2003 report to Congress by the Comptroller General of the United 
States entitled "Payment for Blood Clotting Factor Exceeds Providers Acquisition Cost", provide for a separate 
payment, to the entity which furnishes to the patient blood clotting factors, for items and services related to the 
furnishing of such factors in an amount that the Secretary determines to be appropriate. Such payment amount 
may take into account any or all of the following: 

(i) The mixing (if appropriate) and delivery of factors to an individual, including special inventory manage
ment and storage requirements. 

(Ii) Ancillary supplies and patient training necessary for the self-administration of such factors. 

(B) In determining the separate payment amount under subparagraph (A) for blood clotting factors furnished in 
"2005, the Secretary shall ensure that the total amount of payments under this part (as estimated by the Secretary) 
for such factors under paragraph (I)(C) and such separate payments for such factors does not exceed the total 
amount of payments that would have been made for such factors under this part (as estimated by the Secretary) 
if the amendments made by section 303 of the Medicare Prescription Drug, Improvement, and Modernization 
Act of 2003 had not been enacted. 

(C) The separate payment amount under this subparagraph for blood clotting factors furnished in 2006 or a sub
sequent year shall be equal to the separate payment amount determined under this paragraph for the previous 
year increased by the percentage increase in the consumer price index for medical care for the 12-month period 
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ending with June of the previous year. 

(6) In the case of an immunosuppressive drug described in subparagraph (J) of section 1395x(sX2) of this title 
and an oral drug described in subparagraph (Q) or (T) of such section, the Secretary shall pay to the pharmacy a 
supplying fee for such a drug determined appropriate by the Secretary (less the applicable deductible and coin
surance amounts). 

(7) There shall be no administrative or judicial review under section 1395ff of this title, section 139500 of this 
title, or otherwise, of determinations of payment amounts, methods, or adjustments under paragraphs (4) through 
(6). 

(p) Requiring submission of diagnostic information 

(1) Each request for payment, or bill submitted, for an item or service furnished by a physician or practitioner 
specified in subsection (b)( ISXC) of this section for which payment may be made under this part shall include 
the appropriate diagnosis code (or codes) as established by the Secretary for such item or service. 

(2) In the case of a request for payment for an item or service furnished by a physician or practitioner specified 
in subsection (b)(IS)(C) of this section on an assignment-related basis which does not inclUde the code (or 
codes) required under paragraph (I), payment may be denied under this part. 

(3) In the case of a request for payment for an item or service furnished by a physician not submitted on an as-
signment-related basis and which does not include the code (or codes) required under paragraph (1)- . 

(A) if the physician knowingly and willfully fail:? to provide the code (or codes) promptly upon request of the 
Secretary or a medicare administrative contractor, the physician may be subject to a civil money penalty in an 
amount not to exceed $2,000, and 

(8) if the physician knowingly, willfully, and in repeated cases fails, after being notified by the Secretary of 
the obligations and requirements of this subsection, to include the code (or codes) required under paragraph 
(l), the physician may be subject to the sanction described in subsection (jX2XA) of this section. 

The provisions of section 1320a-7a of this title (other than subsections (a) and (b» shall apply to civil money 
, penalties under subparagraph (A) in the same manner as they apply to. a penalty or proceeding under section 
, 1320a-7a(a) of this title. 

(4) In the case of an item or service defined in paragraph (3), (6), (S), or (9) of subsection I 395x(s) of this title 
ordered by a physician or a practitioner specified in subsection (bXIS)(C) of this section, but furnished by an
other entity, if the Secretary (or fiscal agent of the Secretary) requires the entity furnishing the item or service to 
provide diagnostic or other medical information in order f~r payment to be made to the entity, the physician or 
practitioner shall provide that information to the entity at the time that the item or service is ordered by the phys-
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ician or practitioner. 

(q) Anesthesia services; counting actual time units 

(1)(A) The Secretary, in consultation with groups representing physicians who furnish anesthesia services, shall 
establish by regulation a relative value guide for use in all localities in making payment for physician anesthesia 
services furnished under this part. Such guide shall be designed so as to result in expenditures under this 
subchapter for such services in an amount that would not exceed the amount of such expenditures which would 
otherwise occur. 

(8) For physician anesthesia services furnished under this part during 1991, the prevailing charge conversion 
factor used in a locality under this subsection shall, subject t~ clause (iv), be reduced to the adjusted prevailing 
charge conversion factor for the locality determined as follows: 

(i) The Secretary shall estimate the national weighted average of the prevailing charge conversion factors used 
under this subsection for services furnished during 1990 after March 31, using the best available data. 

(ii) The national weighted average estimated under clause (i) shall be reduced by 7 percent. 

(iii) The adjusted prevailing charge conversion factor for a locality is the sum of-

(I) the product of (a) the portion of the reduced national weighted average prevailing charge conversion 
factor computed under clause (ii) which is attributable to physician work and (b) the geographic work index 
value for the locality (specified in Addendum C to the Model Fee Schedule for Physician Services 
(published on September 4, 1990, 55 Federal Register pp. 36238-36243»; and 

(II) the product of (a) the remaining portion of the reduced national weighted average prevailing charge 
conversion factor computed under clause (ii) and (b) the geographic practice cost index value specified in 
subsec. (b)(14)(C)(iv) of this section for the locality. 

In applying this clause, 70 percent of the prevailing charge conversion factor shall be considered to be at
tributable to physician work. 

(iv) The prevailing charge conversion factor to be applied to a locality under this subparagraph shall not be re
duced by more than 15 percent below the prevailing charge conversion factor applied in the locality for the 
period during 1990 after March 31, but in no case shall the prevailing charge conversion factor be less than 60 
percent of the national weighted average of the prevailing charge conversion factors (computed under clause 

(i». 

(2) For purposes of payment for anesthesia services (whether furnished by physicians or by certified registered 
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nurse anesthetists) under this part, the time units shall be counted based on actual time rather than rounded to 
full time units. 

(r) Establishment of physician identification system 

The Secretary shall establish a system which provides for a unique identifier for each physician who furnishes 
services for which payment may be made under this subchapter. Under such system, the Secretary may impose 
appropriate fees on such physicians to cover the costs of investigation and recertification activities with respect 
to the issuance of the identifiers. 

(s) Application of fee schedule 

(1) Subject to paragraph (3), the Secretary may implement a statewide or other areawide fee schedule to be used 
for payment of any item or service described in paragraph (2) which-is paid on a reasonable charge basis. Any 
fee schedule established under this paragraph for such item or service shall be updated each year by the percent
age increase in the consumer price index for all urban co~umers (United States city average) for the 12-month 
period ending with June ofthe preceding year, except that for items and services described in paragraph (2)(0)-

(A) for 2009 section 1395m(a)(14)(J)(i).of this titie shall apply under this paragraph instead of the percentage 
increase otherwise applicable; and 

(B) for 2014, if subparagraph (A) is applied to the items and services and there has not been a payment adjust
ment under paragraph (3)(B) for the items and services for any previous year, the percentage increase com
puted under section 1395m(a)(14)(L)(i) of this title shall apply instead of the percentage increase otherwise 
applicable. 

(1) The items and services described in this paragraph are as follows: 

(A) Medical supplies. 

(B) H.ome dialysis supplies and equipment (as defined in section 1395rr(b)(8) of this title). 

(e) Repealed. Pub.L. 108-173, Title VI, § 627(b)(2); Dec. 8.2003, 117 Stat. 2321 

(D) Parenteral and enteral nutrients, equipment, and supplies. 

(E) ~Iectromyogram devices. 

(F) Salivation devices. 
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(G) Blood products. 

(H) Transfusion medicine. 

(3) In the case of items and services described in paragraph (2)(D) that are included in a competitive acquisition 
program in a competitive acquisition area under section I 395w-3(a) of this tide--

(A) the payment basis under this subsection for such items and services furnished in such area shall be the 
payment basis determined under such competitive acquisition program; and 

(8) the Secretary may use information on the payment determined under such competitive acquisition pro
grams to adjust the payment amount otherwise applicable under paragraph (I) for an area that is not a compet
itive acquisition area under section 1395w-3 of this title, and in the case of such adjustment, paragraphs (8) 
and (9) of section I 395u(b) of this tide shall not be applied. 

(t) Requests for payment or bill submitted to include medicare provider number 

Each request for payment, or bill submitted, for an item or service furnished to an individual who is a resident of 
a skilled nursing facility for which payment may be made under this part shall include the facility's medicare 
provider number. 

(u) Each request for payment, or bill submitted, for a drug furnished to an individual for the treatment of anemia 
in connection with the treatment of cancer shall include (in a form and manner specified by the Secretary) in
formation on the hemoglobin or hematocrit levels for the individual. 
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1536, 150IA-353, 150IA-361, 150IA-366; Dec. 21, 2000, Pub.L. 106-554, Title I, § l(a)(6) [Title I, §§ 105(d), 
114(a), Title II, § 222(a), Title III, § 313(b)(I), (2), Title IV, § 432(b)(2)], 114 Stat. 2763, 2763A-472, 
2763A-473, 2763A-487, 2763A-499, 2763A-526; Dec. 8,2003, Pub.L. 108-173, Title III, §§ 302(d)(3), 303(b), 
(e), (g)(I), (i)(I), 305(a), Title VI, § 627(b)(2), Title VII, § 736(b)(8), (9), Title IX, §§ 91 I (c), 952(a), (b), 117 
Stat. 2233,2238, 2252 to 2255, 2321, 2356, 2383, 2427; Feb. 8, 2006, Pub.L. \09-171, Title V, §§ 5114(a)(2)? 
5202(a)(2), 120 Stat. 45, 47; Dec. 20, 2006, Pub.L. 109-432, Div. B, Title I, § 110(a), Title II, § 205(b)(2), Title 
IV, § 40S(c)(2)(A)(i), 120 Stat. 2985, 2989, 2999; Aug. 3, 2007, Pub.L. 1I0-54, § l(a), 121 Stat. 551; Dec. 29, 
2007, Pub.L. 110-173, Title I, § 116, 121 Stat. 2507; July 15, 2008, Pub.L. 110-275, Title I, §§ 137, 
154(a)(2)(B), 122 Stat. 2540, 2563.) 

2008 Acts. Amendments made by Pub.L. 110-275, § 154, shall take effect as of June 30, 2008, see Pub.L. 
110-275, § I 54(e), set out as a note under 42 U.S.C.A. § 1395m. 

Pub.L. 108-173, Title IX, § 952(c), Dec. 8,2003, 117 Stat. 2427, provided that: "The amendments made by this 
section [amending subsec. (b)(6) of this section] shall apply to payments made on or after the date of the enact
ment of this Act [Dec. 8, 2003]." 

Current through P.L. 111-82 approved 10-26-09 

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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Westlaw. (C) 2009 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 
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RCW 4.56.110 
Interest onjudgments. 

Interest on judgments shall accrue as follows: 

Page 1 of1 

(1) Judgments founded on written contracts, providing for the payment of interest until paid at a specified rate, shall 
bear interest at the rate specified in the contracts: PROVIDED, That said interest rate is set forth in the judgment. 

(2) All judgments for unpaid child support that have accrued under a superior court order or an order entered under 
the administrative procedure act shall bear interest at the rate of twelve percent 

(3) Judgments founded on the tortious conduct of individuals or other entities, whether acting in their personal or 
representative capacities, shall bear interest from the date of entry at two percentage points above the equivalent 
coupon issue yield, as published by the board of governors of the federal reserve system, of the average bill rate for 
twenty-six week treasury bills as determined at the first bill market auction conducted during the calendar month 
immediately preceding the date of entry. In any case where a court is directed on review to enter judgment on a verdict 
or in any case where a judgment entered on a verdict is wholly or partly affirmed on review, interest on the judgment or 
on that portion of the judgment affirmed shall date back to and shall accrue from the date the verdict was rendered. 

(4) Except as provided under subsections (1), (2), and (3) ofthis section, judgments shall bear interest from the date 
of entry at the maximum rate permitted under RCW 19.52.020 on the date of entry thereof. In any case where a court is 
directed on review to enter judgment on a verdict or in any case where a judgment entered on a verdict is wholly or partly 
affirmed on review, interest on the judgment or on that portion of the judgment affirmed shall date back to and shall 
accrue from the date the verdict was rendered. The method for determining an interest rate prescribed by this subsection 
is also the method for determining the "rate applicable to civil judgments" for purposes of RCW 10.82.090. 

(2004 c 185 § 2; 1989 c 360 § 19; 1983 c 147 § 1; 1982 c 198 § 1; 1980 c 94 § 5; 1969 c 46 § 1; 1899 c 80 § 6; 1895 c 136 § 4; RRS § 457.) 

Notes: 
Application -Interest accrual - 2004 c 185: See note following RCW 4.56.115. 

Application -1983 c 147: "The 1983 amendments ofRCW 4.56.110 and 4.56.115 apply only to judgments 
entered after July 24,1983." [1983 c 147 § 3.J 

Effective date - 1980 c 94: See note following RCW 4.84.250. 

http://apps.leg.wa.gov/rcw/default.aspx?cite=4.56.110 1119/2009 
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RCW SA.1S.110 
Defending against violent crime - Reimbursement. 

Page 1 of 1 

(1) No person in the state shall be placed in legal jeopardy of any kind whatsoever for protecting by any reasonable 
means necessary, himself or herself, his or her family, or his or her real or personal property, or for coming to the aid of 
another who is in imminent danger of or the victim of assauH, robbery, kidnapping, arson, burglary, rape, murder, or any 
other violent crime as defined in RCW 9.94A.030. . 

(2) When a person charged with a crime listed in subsection (1) of this section is found not guilty by reason of self
defense, the state of Washington shall reimburse the defendant for all reasonable costs, including loss of time, legal fees 
incurred, and other expenses involved in his or her defense. This reimbursement is not an independent cause of action. 
To award these reasonable costs the trier of fact must find that the defendant's claim of self-defense was sustained by a 
preponderance of the evidence. If the trier of fact makes a determination of self-defense, the judge shall determine the 
amount of the award. 

(3) Notwithstanding a finding that a defendant's actions were justified by self-defense, if the trier of fact also 
determines that the defendant was engaged in criminal conduct substantially related to the events giving rise to the 
charges filed against the defendant the judge may deny or reduce the amount of the award. In determining the amount of 
the award, the judge shall also consider the seriousness of the initial criminal conduct. 

Nothing in this section precludes the legislature from using the sundry claims process to grant an award where none 
was granted under this section or to grant a higher award than one granted under this section. 

(4) Whenever the issue of self-defense under this section is decided by a judge, the judge shall consider the same 
questions as must be answered in the special verdict under subsection (4) [(5)] of this section. 

(5) Whenever the issue of self-defense under this section has been submitted to a jury, and the jury has found the 
defendant not guilty, the court shall instruct the jury to return a special verdict in substantially the following form: 

1. Was the finding of not guilty based 
upon self-defense? 

2. If your answer to question 1 is no, do 
not answer the remaining question. 

3. If your answer to question 1 is yes, 
was the defendant: 

a. Protecting himself or herself? 

b. Protecting his or her family? 

c. Protecting his or her property? 

d. Coming to the aid of another who was 
in imminent danger of a heinous 
crime? 

e. Coming to the aid of another who was 
the victim of a heinous crime? 

f. Engaged in criminal conduct 
substantially related to the events 
giving rise to the crime with which the 
defendant is charged? 

(1995 c 44 § 1; 1989 c 94 § 1; 1977 ex.s. C 206 § 8. Formerly RCW 9.01.200.] 

Notes: 

answer yes 
or no 

Use of deadly force - Legislative recognition: See note following RCW 9A.16.040. 

http://apps.leg.wa.gov/rcw/default.aspx?cite=9A.16.110 111912009 
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RCW 70.44.003 
Purpose. 

Page 1 of 1 

The purpose of chapter 70.44 RCW is to authorize the establishment of public hospital districts to own and operate 
hospitals and other health care facilities and to provide hospital services and other health care services for the residents 
of such districts and other persons. 

[1982 c 84 § 1.) 

http://apps.leg.wa.govlrcw/default.aspx?cite=70.44.003 1119/2009 
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RCW 70.44.060 
Powers and duties. 

All public hospital districts organized under the provisions of this chapter shall have power: 

(1) To make a survey of existing hospital and other health care facilities within and without such district. 

(2) To construct, condemn and purchase, purchase, acquire, lease, add to, maintain, operate, develop and regulate, 
sell and convey all lands, property, property rights, equipment, hospital and other health care facilities and systems for 
the maintenance of hospitals, buildings, structures, and any and all other facilities, and to exercise the right of eminent 
domain to effectuate the foregoing purposes or for the acquisition and damaging of the same or property of any kind 
appurtenant thereto, and such right of eminent domain shall be exercised and instituted pursuant to a resolution of the 
commission and conducted in the same manner and by the same procedure as in or may be provided by law for the 
exercise of the power of eminent domain by incorporated cities and towns of the state of Washington in the acquisition of 
property rights: PROVIDED, That no public hospital district shall have the right of eminent domain and the power of 
condemnation against any health care facility. 

(3) To lease existing hospital and other health care facilities and equipment and/or other property used in connection 
therewith, including ambulances, and to pay such rental therefor as the commissioners shall deem proper; to provide 
hospital and other health care services for residents of said district by facilities located outside the boundaries of said 
district, by contract or in any other manner said commissioners may deem expedient or necessary under the existing 
conditions; and said hospital district shall have the power to contract with other communities, corporations, or individuals 
for the services provided by said hospital district; and they may further receive in said hospitals and other health care 
facilities and furnish proper and adequate services to all persons not residents of said district at such reasonable and fair 
compensation as may be considered proper: PROVIDED, That it must at all times make adequate provision for the 
needs of the district and residents of said district shall have prior rights to the available hospital and other health care 
facilities of said district, at rates set by the district commissioners. 

(4) For the purpose aforesaid, it shall be lawful for any district so organized to take, condemn and purchase, lease, or 
acquire, any and all property, and property rights, including state and county lands, for any of the purposes aforesaid, 
and any and all other facilities necessary or convenient, and in connection with the construction, maintenance, and 
operation of any such hospitals and other health care facilities, subject, however, to the applicable limitations provided in 
subsection (2) of this section. 

(5) To contract indebtedness or borrow money for corporate purposes on the credit of the corporation or the revenues 
of the hospitals thereof, and the revenues of any other facilities or services that the district is or hereafter may be 
authorized by law to provide, and to issue and sell: (a) Revenue bonds, revenue warrants, or other revenue obligations 
therefor payable solely out of a special fund or funds into which the district may pledge such amount of the revenues of 
the hospitals thereof, and the revenues of any other facilities or services that the district is or hereafter may be 
authorized by law to provide, to pay the same as the commissioners of the district may determine, such revenue bonds, 
warrants, or other obligations to be issued and sold in the same manner and subject to the same provisions as provided 
for the issuance of revenue bonds, warrants, or other obligations by cities or towns under the Municipal Revenue Bond 
Act, chapter 35.41 RCW, as may hereafter be amended; (b) general obligation bonds therefor in the manner and form as 
provided in RCW 70.44.110 and 70.44.130, as may hereafter be amended; or (c) interest-bearing warrants to be drawn 
on a fund pending deposit in such fund of money sufficient to redeem such warrants and to be issued and paid in such 
manner and upon such terms and conditions as the board of commissioners may deem to be in the best interest of the 
district; and to assign or sell hospital accounts receivable, and accounts receivable for the use of other facilities or 
services that the district is or hereafter may be authorized by law to provide, for collection with or without recourse. 
General obligation bonds shall be issued and sold in accordance with chapter 39.46 RCW. Revenue bonds, revenue 
warrants, or other revenue obligations may be issued and sold in accordance with chapter 39.46 RCW. 

(6) To raise revenue by the levy of an annual tax on all taxable property within such public hospital district not to 
exceed fifty cents per thousand dollars of assessed value, and an additional annual tax on all taxable property within 
such public hospital district not to exceed twenty-five cents per thousand dollars of assessed value, or such further 
amount as has been or shall be authorized by a vote of the people. Although public hospital districts are authorized to 
impose two separate regular property tax levies, the levies shall be considered to be a single levy for purposes of the 
limitation provided for in chapter 84.55 RCW. Public hospital districts are authorized to levy such a general tax in excess 
of their regular property taxes when authorized so to do at a special election conducted in accordance with and subject 
to all of the requirements of the Constitution and the laws of the state of Washington now in force or hereafter enacted 
governing the limitation of tax levies. The said board of district commissioners is authorized and empowered to call a 

http://apps.leg.wa.gov/rcw/default.aspx?cite=70.44.060 11/912009 



~\..., VV IU.'f-'f-.UbU: powers and duties. Page 2 of3 

special election for the purpose of submitting to the qualified voters of the hospital district a proposition or propositions to 
levy taxes in excess of its regular property taxes. The superintendent shall prepare a proposed budget of the 
contemplated financial transactions for the ensuing year and file the same in the records of the commission on or before 
the first day of November. Notice of the filing of said proposed budget and the date and place of hearing on the same 
shall be published for at least two consecutive weeks, at least one time each week, in a newspaper printed and of 
general circulation in said county. On or before the fifteenth day of November the commission shall hold a public hearing 
on said proposed budget at which any taxpayer may appear and be heard against the whole or any part of the proposed 
budget. Upon the conclusion of said hearing, the commission shall, by resolution, adopt the budget as finally determined 
and fix the final amount of expenditures for the ensuing year. Taxes levied by the commission shall be certified to and 
collected by the proper county officer of the county in which such public hospital district is located in the same manner as 
is or may be provided by law for the certification and collection of port district taxes. The commission is authorized, prior 
to the receipt of taxes raised by levy, to borrow money or issue warrants of the district in anticipation of the revenue to be 
derived by such district from the levy of taxes for the purpose of such district, and such warrants shall be redeemed from 
the first money available from such taxes when collected, and such warrants shall not exceed the anticipated revenues 
of one year, and shall bear interest at a rate or rates as authorized by the commission. 

(7) To enter into any contract with the United States government or any state, municipality, or other hospital district, or 
any department of those governing bodies, for carrying out any of the powers authorized by this chapter. 

(8) To sue and be sued in any court of competent jurisdiction: PROVIDED, That all suits against the public hospital 
district shall be brought in the county in which the public hospital district is located. 

(9) To pay actual necessary travel expenses and living expenses incurred while in travel status for (a) qualified 
physicians or other health care practitioners who are candidates for medical staff positions, and (b) other qualified 
persons who are candidates for superintendent or other managerial and technical positions, which expenses may include 
expenses incurred by family members accompanying the candidate, when the district finds that hospitals or other health 
care facilities owned and operated by it are not adequately staffed and determines that personal interviews with said 
candidates to be held in the district are necessary or desirable for the adequate staffing of said facilities. 

(10) To employ superintendents, attorneys, and other technical or professional assistants and all other employees; to 
make all contracts useful or necessary to carry out the provisions of this chapter, including, but not limited to, (a) 
contracts with private or public institutions for employee retirement programs, and (b) contracts with current or 
prospective employees, physicians, or other health care practitioners providing for the payment or reimbursement by the 
public hospital district of health care training or education expenses, including but not limited to debt obligations, incurred 
by current or prospective employees, physicians, or other health care practitioners in return for their agreement to 
provide services beneficial to the public hospital district; to print and publish information or literature; and to do all other 
things necessary to carry out the provisions of this chapter. 

(2003c 125§ 1; 2001 c76 § 1; 1997c3§206 (Referendum Bill No. 47, approved November4,1997); 1990c234 § 2; 1984c 186 § 59; 1983c 
167 § 172; 1982 c84 § 15; 197gex.s. c 155§ 1; 1979 ex.s.c 143§4; 1977 ex.s. c211 § 1; 1974 ex.s. c 165 § 2; 19731stex.s. c 195 § 83; 
1971 ex.s. c 218 § 2; 1970 ex.s. c 56 § 85; 1969 ex.s. c 65 § 1; 1967 c 164 § 7; 1965 c 157 § 2; 1949 c 197 § 18; 1945 c 264 § 6; Rem. Supp. 
1949 § 6090-35.] 

Notes: 

Intent -1997 c 3 §§ 201-207: See note following RCW 84.55.010. 

Application - Severability - Part headings not law -- Referral to electorate -1997 c 3: See notes following 
RCW 84.40.030. 

Purpose --1984 c 186: See note following RCW 39.46.110. 

Liberal construction - Severability -1983 c 167: See RCW 39.46.010 and note following. 

Severability -- 1979 ex.s. c 155: "If any provision of this amendatory act or its application to any person or 
circumstance is held invalid, the remainder of the act or the application of the provision to other persons or 
circumstances is not affected." [1979 ex.s. c 155 § 3.] 

Severability - 1979 ex.s. c 143: See note following RCW 70.44.200. 

Severability - Effective dates and termination dates - Construction -19731st ex.s. c 195: See notes 
following RCW 84.52.043. 

http://apps.leg.wa.gov/rcw/default.aspx?cite=70.44.060 11/9/2009 
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Purpose - 1970 ex.s. c 56: See note following RCW 39.52.020. 

Purpose - Severability -1967 c 164: See notes following RCW 4.96.010. 

Eminent domain 
by cities: Chapter 8.12 RCW. 
generally: State Constitution Art. 1 § 16. 

Limitation on levies: State Constitution Art. 7 § 2; RCW 84.52.050. 

Port districts. collection of taxes: RCW 53.36.020. 

Tortious conduct of political subdivisions. municipal corporations and quasi-municipal corporations. liability for 
damages: Chapter 4.96 RCW. 

http://apps.leg.wa.gov/rcw/default.aspx?cite=70.44.060 1119/2009" 
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RCW 70.44.171 
Treasurer - Duties - Funds - Depositaries - Surety bonds, cost. 

The treasurer of the county in which a public hospital district is located shall be treasurer of the district, except that the 
commission by resolution may designate some other person having experience in financial or fiscal matters as treasurer 
of the district. If the treasurer is not the county treasurer, the commission shall require a bond, with a surety company 
authorized to do business in the state of Washington, in an amount and under the terms and conditions which the 
commission by resolution from time to time finds will protect the district against loss. The premium on any such bond 
shall be paid by the district. 

All district funds shall be paid to the treasurer and shall be disbursed by him only on warrants issued by an auditor 
appointed by the commission, upon orders or vouchers approved by it. The treasurer shall establish a public hospital 
district fund, into which shall be paid all district funds, and he shall maintain such special funds as may be created by the 
commission, into which he shall place all money as the commission may, by resolution, direct. 

If the treasurer of the district is the treasurer of the county all district funds shall be deposited with the county 
depositaries under the same restrictions, contracts, and security as provided for county depositaries. If the treasurer of 
the district is some other person, all funds shall be deposited in such bank or banks authorized to do business in this 
state as the commission by resolution shall deSignate, and with surety bond to the district or securities in lieu thereof of 
the kind, no less in amount, as provided in *RCW 36.48.020 for deposit of county funds. Such surety bond or securities 
in lieu thereof shall be filed or deposited with the treasurer of the district, and approved by resolution of the commission. 

All interest collected on district funds shall belong to the district and be deposited to its credit in the proper district 
funds. 

A district may provide and require a reasonable bond of any other person handling moneys or securities of the district. 
The district may pay the premium on such bond. 

[1967 c 227 § 1.) 

Notes: 
*Reviser's note: RCW 36.48.020 was repealed by 1984 c 177 § 21. 

http://apps.leg. wa.gov/rcw/default.aspx?cite=70.44.171 1119/2009 
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RCW 82.04.4297 . 
Deductions - Compensation from public entities for health or 
social welfare services - Exception. 

In computing tax there may be deducted from the measure of tax amounts received from the United States or any 
instrumentality thereof or from the state of Washington or any municipal corporation or political subdivision thereof as 
compensation for, or to support, health or social welfare services rendered by a health or social welfare organization or 
by a municipal corporation or political subdivision. except deductions are not allowed under this section for amounts that 
·are received under an employee benefit plan. 

(2002 c 314 § 3; 2001 2nd sp.s. c 23 § 2; 1988 c67 § 1; 1980c37 § 17. FOI"I11OOy RCW82.04.430(16).] 

Notes: 
Findings - Refund of taxes - Effective date - 2002 c 314: See notes following RCW 82.04.4311. 

Findings - 20.01 2nd sp.s. c 23: "The legislature finds that the deduction under the business and occupation tax 
statutes for compensation from public entities for health or social welfare services was intended to provide 
government with greater purchasing power when government provides financial support for the provision of health or 
social welfare services to benefited classes of persons. The legislature also finds that both the legislature and the 
United States congress have in recent years modified government-funded health care programs to encourage 
participation by beneficiaries in highly regulated managed care programs operated by persons who act as 
intermediaries between government entities and health or social welfare organizations. The legislature further finds 
that the objective of these changes is again to extend the purchasing power of scarce government health care 
resources, but that this objective would be thwarted to a significa~t degree if the business and occupation tax 
deduction were lost by health or social welfare organizations solely on account of their participation in managed care 
for government-funded health programs. In keeping with the original purpose of the health or social welfare deduction, 
it is desirable to ensure that compensation received from government sources through contractual managed care 
programs also be deductible." (2001 2nd sp.S. c 23 § 1.) 

Effective date - 2001 2nd sp.s. c 23: "This act is necessary for the immediate preservation of the public peace, 
health, or safety, or support of the state government and its existing public institutions, and takes effect immediately 
[July 13, 2001)." (2001 2nd &p.S. c 23 § 4.) 

Intent - 1980 c 37: See note following RCW 82.04.4281. 

"Health or social welfare organization" defined for RCW 82.04.4297 - Conditions for exemption - "Health or social 
welfare services" defined: RCW 82.04.431. 

http://apps.leg.wa.govIRCW/default.asox?cite=R?Jl44?'Q7 1 fll'lfl''l1V\/\ 
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RCW 82.04.4311 
Deductions - Compensation received under the federal medicare 
program by certain hospitals or health centers. 

(1) A public hospital that is owned by,a municipal corporation or political subdivision, or a nonprofit hospital, or a 
nonprofit community health center, or a network of nonprofit community health centers, that qualifies as a health and 
social welfare organization as defined in RCW 82.04.431, may deduct from the measure of tax amounts received as 
compensation for health care services covered under the federal medicare program authorized under Title XVIII of the 
federal social security act; medical assistance, children's health, or other program under chapter 74.09 RCW; or for the 
state of Washington basic health plan under chapter 70.47 RCW. The deduction authorized by this section does not 
apply to amounts received from patient copayments or patient deductibles. 

(2) As used in this section, "community health center" means a federally qualified health center as defined in 42 
U.S.C.1396d as existing on August 1,2005. 

(2005 c 86 § 1; 2002 c 314 § 2.) 

Notes: 
Effective date - 2005 c 86: "This act takes effect August 1, 2005.· [2005 c 86 § 2.] . 

Findings - 2002 c 314: "The legislature finds that the provision of health services to those people who receive 
federal or state subsidized health care benefits by reason of age, disability, or lack of income is a recognized, 
necessary, and vital govemmental function. As a result, the legislature finds that it would be inconsistent with that 
govemmental function to tax amounts received by a public hospital or nonprofit hospital qualifying as a health and 
social welfare organization, when the amounts are paid under a health service program subsidized by federal or state 
govemment. Further, the tax status of these amounts should not depend on whether the amounts are received 
directly from the qualifying program or through a managed health care organization under contract to manage benefits 
for a qualifying program. Therefore, the legislature adopts this act to provide a dear and understandable deduction for 
these amounts, and to provide refunds for taxes paid as specifie4 in section 4 of this act." [2002 c 314 § 1.] . 

Refund of taxes - 2002 c 314: "A public hospital owned by a municipal corporation or political subdivision, or a 
nonprofit hospital that qualifies as a health and social welfare organizatibn under RCW 82.04.431, is entitled to: 

(1) A refund of business and occupation tax paid between January 1, 1998, and April 2, 2002, on amounts that 
would be deductible under section 2 of this act; and 

(2) A waiver of tax liability for accrued, but unpaid taxes that would be deductible under section 2 of this act." [2002 
c 314§ 4.] 

Effective date - 2002 c 314: "This act is necessary for the immediate preservation of the public peace, health, or 
safety, or support of the state govemment and its existing public institutions, and takes effect immediately [April 2, 
2002]." [2002 c 314 § 5.] 
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RCW 82.32.050 
Deficient tax or penalty payments - Notice - Interest -
Limitations - Time extension or correction of an assessment 
during state of emergency. 

(1) If upon examination of any returns or from other information obtained by the department it appears that a tax or 
penalty has been paid less than that properly due, the department shall assess against the taxpayer such additional 
amount found to be due and shall add thereto interest on the tax only. The department shall notify the taxpayer by mail, 
or electronically as provided in RCW 82.32.135, of the additional amount and the additional amount shall become due 
and shall be paid within thirty days from the date of the notice, or within such further time as the department may provide. 

(a) For tax liabilities arising before January 1, 1992, interest shall be computed at the rate of nine percent per annum 
from the last day of the year in which the deficiency is incurred until the earlier of December 31, 1998, or the date of 
payment. After December 31, 1998, the rate of interest shall be variable and computed as provided in subsection (2) of 
this section. The rate so computed shall be adjusted on the first day of January of each year for use in computing interest 
for that calendar year. 

(b) For tax liabilities arising after December 31, 1991, the rate of interest shall be variable and computed as provided 
in subsection (2) of this section from the last day of the year in which the deficiency is incurred until the date of payment. 
The rate so computed shall be adjusted on the first day of January of each year for use in computing interest for that 
calendar year. 

(c) Interest imposed after December 31, 1998, shall be computed from the last day of the month following each 
calendar year included in a notice, and the last day of the month following the final month included in a notice if not the 
end of a calendar year, until the due date of the notice. If payment in full is not made by the due date of the notice, 
additional interest shall be computed until the date of payment. The rate of interest shall be variable and computed as 
provided in subsection (2) of this section. The rate so computed shall be adjusted on the first day of January of each year 
for use in computing interest for that calendar year. 

(2) For the purposes of this section, the rate of interest to be charged to the taxpayer shall be an average of the 
federal short-term rate as defined in 26 U.S.C. Sec. 1274(d) plus two percentage points. The rate set for each new year 
shall be computed by taking an arithmetical average to the nearest percentage point of the federal short-term rate, 
compounded annually. That average shall be calculated using the rates from four months: January, April, and July of the 
calendar year immediately preceding the new year, and October of the previous preceding year. 

(3) During a state of emergency declared under RCW 43.06.010(12), the department, on its own motion or at the 
request of any taxpayer affected by the emergency, may extend the due date of any assessment or correction of an 
assessment for additional taxes, penalties, or interest as the department deems proper. 

(4) No assessment or correction of an assessment for additional taxes, penalties, or interest due may be made by the 
department more than four years after the close of the tax year, except (a) against a taxpayer who has not registered as 
required by this chapter, (b) upon a showing of fraud or of misrepresentation of a material fact by the taxpayer, or (c) 
where a taxpayer has executed a written waiver of such limitation. The execution of a written waiver shall also extend the 
period for making a refund or credit as provided in RCW 82.32.060(2). 

(5) For the purposes of this section, "return" means any document a person is required by the state of Washington to 
file to satisfy or establish a tax or fee obligation that is administered or collected by the department of revenue and that 
has a statutorily defined due date. 

[2008 c 181 § 501; 2007 c 111 § 106; 2003 c 73 § 1; 1997 c 157 § 1; 1996 c 149 § 2; 1992 c 169 § 1; 1991 c 142 § 9; 1989 c 378 § 19; 1971 
ex.s.c299§ 16; 1965 ex.s. c 141 § 1; 1961 c 15§ 82.32.050. Prior:,19511stex.s. c9§ 5; 1949c228 §20; 1945c249 § 9; 1939c225 § 27; 
1937 c 227 § 17; 1935 c 180 § 188; Rem. Supp. 1949 § 8370-188.) 

Notes: 

Part headings not law - 2008 c 181: See note following RCW 43.06.220. 

Part headings not law - 2007 c 111: See note following RCW 82.16.120. 

http://apps.leg. wa.gov/rcw/default.aspx?cite=82.32.050 1119/2009 



RCW 82.32.050: Deficient tax or penalty payments - Notice - Interest - Limitations ... Page 2 of 2 

Findings --Intent -1996 c 149: "The legislature finds that a consistent application of interest and penalties is in 
the best interest of the residents of the state of Washington. The legislature also finds that the goal of the department 

. of revenue's interest and penalty system should be to encourage taxpayers to voluntarily comply with Washington's 
tax code in a timely manner. The administration of tax programs requires that there be consequences for those 
taxpayers who do not timely satisfy their reporting and tax obligations, but these consequences should not be so 
severe as to discourage taxpayers from voluntarily satisfying their tax obligations. 

It is the intent of the legislature that, to the extent possible, a single interest and penalty system apply to all tax 
programs administered by the department of revenue." [1996 c 149 § 1.] 

Effective date -1996 c 149: "This act shall take effect January 1, 1997." [1996 c 149 § 20.] 

Effective date - Applicability -1992 c 169: "(1) This act shall take effect July 1, 1992. 

(2) This act is effective for all written waivers that remain enforceable as of July 1, 1992." [1992 c 169 § 4.] 

Effective date -- 1991 c 142 §§ 9-11: "Sections 9 through 11 ofthis act shall take effect January 1, 1992." [1991 c 
142 § 13.] 

Severability -1991 c 142: See RCW 82.32A.900. 

Effective dates - Severability -1971 ex.s. c 299: See notes following RCW 82.04.050. 
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RCWs > Title 82 > Chapter 82.32 > Section 82.32.105 

82.32.100 « 82.32.105» 82.32.110 

RCW 82.32.105 
Waiver or cancellation of penalties or interest - Rules. 

(1) If the department of revenue finds that the payment by a taxpayer of a tax less than that properly due or the failure of 
a taxpayer to pay any tax by the due date was the result of circumstances beyond the control of the taxpayer, the 
department of revenue shall waive or cancel any penalties imposed under this chapter with respect to such tax. 

(2) The department shall waive or cancel the penalty imposed under RCW 82.32.090(1) when the circumstances 
under which the delinquency occurred do not qualify for waiver or cancellation under subsection (1) of this section if: 

(a) The taxpayer requests the waiver for a tax return required to be filed under RCW 82.32.045, 82.148.061, 
82.238.020,82.27.060, 82.29A.050, or 84.33.086; and 

(b) The taxpayer has timely filed and remitted payment on all tax returns due for that tax program for a period of 
twenty-four months immediately preceding the period covered by the return for which the waiver is being requested. 

(3) The department shall waive or cancel interest imposed under this chapter if: 

(a) The failure to timely pay the tax was the direct result of written instructions given the taxpayer by the department; 
or 

(b) The extension of a due date for payment of an assessment of deficiency was not at the request of the taxpayer 
and was for the SOl9 convenience of the department. 

(4) The department of revenue shall adopt rules for the waiver or cancellation of penalties and interest imposed by 
this chapter. 

[1998 c 304 § 13; 1996 c 149 § 17; 1975 1st ex.s. c 278 § 78; 1965 ex.s. c 141 § 8.) 

Notes: 
Findings - Effective dates - 1998 c 304: See notes following RCW 82.148.020. 

Findings -Intent - Effective date -1996 c 149: See notes following RCW 82.32.050. 

Construction -Severability -19751st ex.s. c 278: See notes following RCW 11.08.160. 
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RCWs > Title 82 > Chapter 82.32 > Section 82.32.160 

82.32.150 « 82.32.160» 82.32.170 

RCW 82.32.160 
Correction of tax - Administrative procedure - Conference -
Determination by department. 

Any person having been issued a notice of additional taxes, delinquent taxes, interest, or penalties assessed by the 
department, may within thirty days after the issuance of the original notice of the amount thereof or within the period 
covered by any extension of the due date thereof granted by the department petition the department in writing for a 
correction of the amount of the assessment, and a conference for examination and review of the assessment. The 
petition shall set forth the reasons why the correction should be granted and the amount of the tax, interest, or penalties, 
which the petitioner believes to be due. The department shall promptly consider the petition and may grant or deny it. If 
denied, the petitioner shall be notified by mail, or electronically as provided in RCW 82.32.135, thereofforthwith. If a 
conference is granted, the department shall fix the time and place therefor and notify the petitioner thereof by mail or 
electronically as provided in RCW 82.32.135. After the conference the department may make such determination as may 
appear to it to be just and lawful and shall mail a copy of its d~termination to the petitioner, or provide a copy of its 
determination electronically as provided in RCW 82.32.135. If no such petition is filed within the thirty-day period the 
assessment covered by the notice shall become final. 

The procedures provided for herein shall apply also to a notice denying, in whole or in part, an application for a 
pollution control tax exemption and credit certificate, with such modifications to such procedures established by 
departmental rules and regulations as may be necessary to accommodate a claim for exemption or credit. 

[2007 c 111 § 110; 1989 c 378 § 22; 1975 1st ex.s. c 158 § 4; 1967 ex.s. c 26 § 49; 1963 ex.s. c 28 § 8; 1961 c 15 § 82.32.160. Prior: 1939 c 
225 § 29, part; 1935 c 180 § 199, part; RRS § 8370-199, part.] 

Notes: 
Part headings not law - 2007 c 111: See note following RCW 82.16.120. 

Effective date -1975 1st ex.s. c 158: See note following RCW 82.34.050. 

Effective date - 1967 ex.s. c 26: See note following RCW 82.01.050. 
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Beginning of Chapter « 458-20-100» 458-20-10001 

WAC 458-20-100 
Appeals. 

Agency filings affecting this section 

(1) Introduction. 

(a) This rule explains the procedures for administrative review of actions of the department or of its officers and 
employees in the assessment or collection of taxes, as provided in RCW 82.01.060(4), including, but not limited to: 

(i) An assessment of tax, interest, or penalties; 

(ii) The denial of a refund, credit, or deferral request; 

(iii) The issuance of a balance due notice or a notice of delinquent taxes, including a notice of collection action; and 

(iv) The issuance of an adverse ruling on future liability from the taxpayer information and education section. 

(b) Persons seeking administrative review of a business license revocation, a cigarette license revocation or 
suspension, a log export enforcement action, or orders to county officials under Title 84 RCW should refer to the 
following rules: 

(i) WAC 458-20-10001 for information on the revocation of a certificate of registration or the revocation or suspension 
of a cigarette license; or 

(ii) WAC 458-20-10002 for information on log export enforcement actions and orders to county officials issued under 
RCW84.08.120 and 84.41.120. 

(2) Preappeal supervisor's conference and preappeal rulings on future liability. 

(a) Supervisor's conferences. Taxpayers are encouraged to request a supervisor's conference when they disagree 
with an action proposed by the department. Taxpayers should make their request for the conference with the division of 
the department that proposes to issue an assessment or take some other action in dispute. Supervisor's conferences 
provide an opportunity to resolve issues prior to the review provided in this rule. 

(b) Rulings. Taxpayers may request an opinion on future reporting instructions and tax liability from the department's 
taxpayer information and education section of the taxpayer services division. The request must be in writing, contain all 
pertinent facts concerning the question presented, and may contain a statement of the taxpayer's views concerning the 
correct application of the law. The department will advise the taxpayer in writing of its opinion in a tax ruling. The tax 
ruling must state all pertinent facts upon which the opinion is based and, if the taxpayer's name has been disclosed, is 
binding upon both the taxpayer and the department under the facts stated. It will remain binding until the facts change, 
the applicable statute or rule changes, a published appellate court decision not subject to review changes a prior 
interpretation of law, the department publicly announces a change in the policy upon which this ruling is based, or the 
taxpayer is notified in writing that the ruling is no longer valid. Any change in the ruling will have prospective application 
only. Rulings on future tax liability are subject to review as provided in this rule. 

(3) How are appeals started? A taxpayer starts a review of a departmental action by filing a written petition. Petitions 
should be addressed to: 

Appeals Division 

Washington State Department of Revenue 

P.O. Box 47460 

Olympia, Washington 98504-7460 

A form petition is available on the department's web site at http://dor.wa.gov or upon request from the appeals division. 
Taxpayers may use the form petition or prepare one of their own. The taxpayer or its authorized representative must sign 
the petition, which must contain the following information: 
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(a) The taxpayer's name, address, registration/UBI number, telephone number, fax number, e-mail address, and 
contact person; 

(b) If represented, the representative's name, address, telephone number, fax number, and e-mail address; 

(c) Identifying information from the assessment notice, balance due notice, or other document being appealed; 

(d) The amount of tax, interest, or penalties in controversy, and the time period at issue; 

(e) The type of appeal requested (see subsection (6) of this section); 

(f) Whether an in-person hearing in Olympia or Seattle, a telephone hearing, or no hearing is requested; and 

(g) A brief explanation of each issue or area of dispute and an explanation why each issue or area of dispute should 
be decided in the taxpayer's favor. To the extent known or available, taxpayers should cite applicable rules, statutes, or 
supporting case law and provide copies of records that support the taxpayer's position. 

If a petition does not provide the required information, the department will notify the taxpayer in writing that the 
petition is not accepted for review. The notice will provide a period of time for the taxpayer to cure the defects in the 
petition. If a taxpayer is represented, the taxpayer should also have on file with the department a confidential tax 
information authorization. 

(4) To be timely, when must a petition be filed or extensions requested? A taxpayer must file a petition with the 
department within thirty days after the date the departmental action has occurred. 

(a) The appeals division may grant an extension of time to file a petition if the taxpayer's request is made within the 
thirty-day filing period. Requests for extensions may be in writing or by telephone, and must be directed to the 
department's appeals division. 

(b) A petition or request for extension is timely if it is postmarked or received within the thirty-day filing period. 

(c) The appeals division may not grant an extension of time to file a petition for refund that would exceed the time 
limits in WAC 458-20-229 (Refunds). A request for a refund of taxes paid must be filed within four years after the close of 
the tax year in which the taxes were paid. See WAC 458-20-229 for procedures on seeking a refund. 

(d) The appeals division will notify taxpayers in writing when a petition is rejected as not timely. 

(5) How are appeals scheduled, heard, and decided? The appeals division will acknowledge receipt of the petition 
and identify the administrative law judge (ALJ) assigned to the appeal. AUs are attorneys trained in the interpretation of 
the Revenue Act and precedents established by prior rulings and court decisions. They are employed by the department 
to provide an informal, final review of agency actions. 

(a) Scheduling. The AU will notify parties of the time when any additional documents or arguments must be 
submitted. If a party fails to comply with a scheduling letter or established timelines, the ALJ may decline to consider 
arguments or documents submitted after the scheduled timelines. A status conference in complex cases may be 
scheduled to provide for the orderly resolution of the case and to narrow issues and arguments for hearing. 

(b) Hearings. Hearings may be by telephone or in-person. The AU may decide the case without a hearing if legal or 
factual issues are not in dispute, the taxpayer does not request a hearing, or the taxpayer fails to appear at a scheduled 
hearing or otherwise fails to respond to inquiries from the department. The appeals division will notify the taxpayer by 
mail whether a hearing will be held, whether the hearing will be in-person or by telephone, the location of any in-person 
hearing, and the date and time for any hearing in the case. The date and time for a hearing may be continued at the 
AU's discretion. Other departmental employees may attend a hearing, and the ALJ will notify the taxpayer when other 
departmental employees are attending. The taxpayer may appear personally or may be represented by an attorney, 
accountant, or any other authorized person. All hearings before an AU are conducted informally and in a nonadversarial, 
uncontested manner. 

(c) Hearing and posthearing submissions. If a taxpayer asks to submit additional records or documents at a 
hearing, the taxpayer must explain why they were not submitted under the deadlines established in the scheduling letter. 
The AU has the discretion to allow late submissions by the taxpayer or the department and, if allowed, will provide the 
other party with additional time to respond. If additional document production or additional briefing is allowed by the AU, 
posthearing, such briefing or documents usually must be submitted within thirty days after the hearing, unless good 
cause is shown for additional time. AUs have the discretion to allow additional time for further fact-finding, including 
scheduling an additional hearing, as necessary in a particular case. 
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(d) Determinations. Following the hearing, if any, and review of all submissions, the ALJ will issue a determination 
consistent with the applicable statutes, rules, case law, and department precedents. The appeals division will notify the 
taxpayer in writing of the decision. The determination of the ALJ is the final decision of the department and is binding 
upon the taxpayer unless a petition for reconsideration is timely filed by the taxpayer and accepted by the department. 

(6) Are all appeals the same? No, in addition to regular appeals, called mainstream appeals, an appeal may also be 
assigned as a small claims or executive level appeal based on the amount at issue or the complexity of the issues. In 
addition, an appeal may be expedited under certain urgent circumstances. 

(a) Small claims appeals. Except as set forth in (a)(i), (ii), or (iii) of this subsection, when the tax at issue in the 
appeal is twenty-five thousand dollars or less and the total amount of the tax plus penalties and interest at issue in the 
appeal is fifty thousand dollars or less, the appeal will be heard as a small claims appeal. 

(i) The department may decline to hear an appeal as a small claims appeal if the department finds the appeal is not 
suitable for small claims resolution. Appeals with multiple or complex issues, issues of first impression, issues of 
industry-wide application, or constitutional issues are generally not suitable for small claims resolution. 

(ii) The appeals division will notify the taxpayer in writing when an appeal is to be heard as a small claims appeal. The 
taxpayer may request in writing that the matter not be heard as a small claims appeal. Such requests will be granted if 
received or postmarked within fifteen days following the date of the notice. 

(iii) In the petition the taxpayer may affirmatively request that the petition not be heard as a small claims appeal. Such 
requests will be granted. 

Taxpayers should provide all evidence and supporting authority prior to or during the small claims hearing. Within ten 
working days of a small claims hearing, the department will issue an abbreviated written decision (determination) 
containing only the department's conclusions. The determination in a small claims appeal is the final action of the 
department. 

(b) Executive level appeals. If an appeal involves an issue of first impression (one for which no agency precedent 
has been established) or an issue that has industry-wide significance or impact, a taxpayer may request that the petition 
be heard at the executive level. The request must specify the reasons why an executive level appeal is appropriate. The 
appeals division will grant or deny the request and will notify the taxpayer of that decision in writing. If granted, the 
director or the director's designee and an ALJ will hear the matter. The appeals division, on its own initiative, may also 
choose to hear an appeal at the executive level. The appeals division will notify the taxpayer if the department chooses 
to hear an appeal at the executive level. 

Following the executive level hearing, the appeals division will issue a proposed determination, which becomes final 
thirty days from the date of issuance unless the taxpayer or another division of the department timely files an objection to 
the proposed determination. Objections must identify specific errors of law or fact. Unless an extension is granted, 
objections must be postmarked or received by the appeals division within thirty days from the date the proposed 
determination was issued. The taxpayer or operating division filing objections must also provide the other party with a 
copy of its objections. The ALJ will issue the final determination, which mayor may not reflect changes based on the 
objections. Although rare, the ALJ and the director's designee, in consultation with the director, may grant a second 
hearing to hear argument on the objections. The determination in an executive level appeal is the final action of the 
department. 

(c) Expedited appeals. On a very limited basis it may be necessary to expedite the review of a petition. Taxpayers or 
other divisions in the department requesting expedited review must make the request in writing to the appeals division, 
with a copy supplied to the other party. The appeals division will grant or deny such requests solely at its discretion. The 
appeals division will advise the taxpayer and the affected division of its decision pertaining to the expedited review 
request. This decision is not subject to appeal. Expedited review will be limited to appeals where it is clear that: 

(i) There is a particular and extraordinary business necessity; 

(ii) Document review is the only issue; 

(iii) Only a legal issue remains in an appeal following a remand to an operating division; 

(iv) A jeopardy warrant or bankruptcy is likely; or 

(v) Urgent review is necessary within the department. 

If expedited review is at the taxpayer's request, the determination in an expedited appeal is the final action of the 
department. If expedited review is requested by the department, the taxpayer may petition for reconsideration as 
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provided in subsection (7) of this section. 

(7) Request for reconsideration. If a taxpayer believes that an error has been made in a determination, the taxpayer 
may, within thirty days of the issuance of the determination, petition in writing for reconsideration of the decision. Small 
claim appeals, executive appeals, and appeals expedited at the request of the taxpayer are not subject to 
reconsideration. The request for reconsideration must specify mistakes in law or fact contained in the determination and 
should also provide legal authority as to why those mistakes necessitate the reconsideration of the determination. A 
taxpayer may request an executive level reconsideration when the determination decided an issue of first impression or 
an issue that has industry-wide impact or significance. The request for executive reconsideration must also specify the 
reasons why executive level review is appropriate. 

The appeals division may, without a hearing, grant or deny the request for reconsideration. If the request is denied, 
the department will mail to the taxpayer written notice of the denial and the reason for the denial. The denial is then the 
final action of the department. If the request is granted, a hearing on reconsideration may be conducted or a 
determination may be issued without a hearing. A reconsideration determination is the final action of the department. 

(8) Appeals to board of tax appeals. A taxpayer may appeal a denial of a petition for correction of an assessment 
under RCW 82.32.160 or a denial of a petition for refund under RCW 82.32.170 to the board of tax appeals. The board of 
tax appeals also has jurisdiction to hear appeals taken from department decisions rendered under RCW 82.34.110 
(relating to pollution control facilities tax exemptions and credits) and82.49.060 (relating to watercraft excise tax). The 
board of tax appeals does not have jurisdiction to hear appeals from determinations involving rulings of future tax liability 
issued by the taxpayer information and education section. See RCW 82.03.130 (1 )(a) and 82.03.190. A taxpayer filing an 
appeal with the board of tax appeals must pay the tax by the due date, unless arrangements are made with the 
department for a stay of collection under RCW 82.32.200. See WAC 458-20-228 (Returns, remittances, penalties, 
extensions, interest, stay of collection). 

(9) Thurston County superior court. A taxpayer may also pay the tax in dispute and petition for a refund in Thurston 
County superior court. The taxpayer must comply with the requirements of RCW 82.32.180. 

(10) Settlements. At any time during the appeal process, the taxpayer or the department may propose to 
compromise the matter by settlement. Taxpayers interested in settling a dispute should submit a written offer to the ALJ. 
The offer should identify the amount in dispute, why the dispute should be settled, the amount offered in settlement, and 
why the amount being offered is reasonable. 

(a) Settlement may be appropriate when: 

(i) The issue is nonrecurring. An issue is nonrecurring when the law has changed so future periods are treated 
differently than the periods under appeal; or the taxpayer's position or business activity has changed so that in future 
periods the issue under consideration is changed or does not exist; or the taxpayer agrees to a prospective change; 

(ii) A conflict exists between precedents, such as statutes, rules, excise tax bulletins, or specific written instructions to 
the taxpayer; 

(iii) A strict application of the law would have unduly harsh consequences which may be only relieved by an equitable 
doctrine; or 

(iv) There is uncertainty of the outcome of the appeal if it were presented to a court. Factors to be considered include 
the relative degrees of certainty and the costs for both the taxpayer and the state. This category includes cases which 
involve factual issues that might require extensive expert testimony to resolve. 

(b) Settlement is not appropriate when: 

(i) The same issue in the taxpayer's appeal is being litigated by the department; 

(ii) The taxpayer challenges a long-standing departmental policy or a rule that the department will not change unless 
the policy or rule is declared invalid by a court of record; 

(iii) The taxpayer presents issues that have no basis upon which relief for the taxpayer can be granted or given. 
Settlement will not be considered if the taxpayer's offer of settlement is simply to eliminate the inconvenience or cost of 
further negotiation or litigation, and is not based upon the merits of the case; 

(iv) The taxpayer's only argument is that a statute is unconstitutional; or 

(v) The taxpayer's only argument is financial hardship. Financial hardship issues are properly discussed with the 
department's compliance division. 
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(c) Each settlement is concluded by a closing agreement signed by both the department and the taxpayer as provided 
by RCW 82.32.350 and is binding on both parties as provided in RCW 82.32.360. A closing agreement has no 
precedential value. 

[Statutory Authority: RCW 82.32.300,82.01.060 (2) and (4). 05-20-036, § 458-20-100, filed 9/29/05, effective 1111105. Statutory Authority: RCW 
82.32.300. 90-24-049, § 458-20-100, filed 11/30/90, effective 111/91; 83-07-032 (Order ET 83-15), § 458-20-100, filed 3/15/83; Order ET 75-1, § 
458-20-100, filed 5/2175; Order ET 70-3, § 458-20-100 (Rule 100), filed 5/29170, effective 711170.) 
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instanter I insub.ordinate 

Instrument 
variety of medical 
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11lStdns, lnslrlnt-, present.SeeINSTANT.]-in·stan'ta·ne'iety (In-stin'
Q-n!Il-te. In'stm-) II. -in'staneta1neeous·1y adv. -in'stan·tat-
ne.ous·ness 11.. . 

in-stan·ter (In-stinltx") adv. Without delay; instantly.. [Medieval 
LaIin, from Latin. mgently. from lnstiIns, ltIstunt-. preseot. See INSTANT.J 
in·stan·ti·ate (In-sdnlsbe-it') Ir.v. -ateed. -at-ing. -ates 1b 
represent (an absttaa amcept) by a conaete or tangible example: "T1IV 
appIG ••• both instlIn,.,,. the single univmld ~ O. Holloway). 
(LadJi instIIntia, example; _INSTANCE + -'\TE'.J -inestan'ti·.'tion 
II. -inestan1tile1lve (-sdn'~Ify) IlIlj. 
in.stant·1y (In'sQnt-le) adv. 1. At. once. 2.. With iDsistence; ursent-
!y. • amj. Qaiefly British & soon as. . 
instant replay n. 1a. The recording aud inu:nediate playback of 
part of a live television broadcast, as of a sporIS play. b. The part so Ie
.tOrdcd and replayed. 2. Inftmruzl Something repeated diRctly or soon 
after Its original oa:urrence. 
In·starf (In-sdll) Ir. v. -starred. -starering. -5tars 1b stud with or 
as if with stars. 
In·star (lnlstir') II. A staF of an insect or oIher arthropod between 
molts. (New Latin instar. from Latin, image. Conn.] 
In·state (In-stit')- Ir.K -stateed. -stateing. -states 1b establish In 
office; iDstalI. 
In-stau·ra·tion (In'st6-Jilsbm) II. 1_ Renovation; restoratloo. 2.. 
The inatitutlon or establishment of something. (Latin .,1lStlltltlUW, 
itIstarritUIn .. from lnstIuui/M, past participle of lIutrIu~ to renew. 
See sti- in Appendix LJ 
in·stead (In-at6l1) adv. 1.1n the place of somdhing prmouslymen
tioned; as a &Ubstitute or an equivalent: Having planned to tlriw, we 
_/ked instetul. 2.. In preference; as an a1temative: yearned irtsttIrd for a 
horne and family. (Middle I!ngIlsh in steil of, in place of : in, in; _ IN' + 
stsde, place; see STEAD + of, of; _ OP.] 
instead of prep. In place of; rather than: ordered chicken instmd of 
fish. . 
In.step (InIstip') II. 1. The arched middle part of th~ human foot 
between the toes and the aokIe. 2. The partof a shoe or $toddng CIM!ring 
the iDstep. (Middle I!DgIish.J 
inesti.gate (JnlstI-git') tr.v. -gateed. -gateing. -gates 1_ To urge 
on; goad. 2.. To stir up; foment. (Latin fnsIfgiirr. i'II.Ufgfit-. See steig- in 
AppendixLJ -in'sti.gattion II. -inlsti·ga'tive tulj. -intsti·ga'
tor II. 
inestill also lnestil (In-stllI) Ir.v. -stilled. -still·lng. -stilts also-stits 
1. 1b introduce bypadual, persistent efforts; implant: cMomlity ••• ""'1 
be instilled into their minds" (Thomas Jeffmon). 2.. 1b pour in (medi
cine, for example) drop by drop. (Middle BngIIsh instilIen, from Latin 
frrsIillare : in ... Into; _ IN-' + sd1rr. to drip. drop (from sat1a. drop).] 
-in'stiI·lattion (In'm-Ii'sban) II. -in·Stilller II. -in.still'ment 
II. 

inestinct (InIstIngkt') II. 1. An inborn pattem of behavior that is 
characteristil: of a species and is often a response to specific envircinmeD
tal stimuH: the spawning instinct in SRlmorr; lIlttuistic irutinds in sodIrl an

. /mals. 2. A powerful motimion or impulse. 3. An innate capability or 
aptitude: an instina for tDd and diplDrntu:y. .,. a4 (In..sdDgktI) 1. Deeply 
filled or imbued: words instinct wid! low. 2.. Obsolets Impelled from 
within. (Middle EDBiish. from Latin ~ Impulse, from past parti
ciple of lnsti~ to incite : in; Intensive pref.; iee IN...1 + stitlgwrr. to 
pride; _ steig- in Appendix LJ . 
inestlne·tWe (In~) tulj. 1_ Of, relating tD, or promI*d by 
instinct. 2. Arisin from impulse; spontaneous md unthinking: an in
stinctive mistrust :t burrtlUallls. -inestincttiveely tulv. 

Synonyms instinctiw, instinaua1. intIIidw. viscmrl These adjec:tiws . 
mean derived from or promp1I!d by a natural tendency or Impulse: an 
instinctive fear of mahs; instinatuU l1eh«vior, an intuitive percqtion; ?is
certIlrwulsion. See also synonyms at spontaneous. 

inestineetu.al (In-sdngklc:hOO-al) tulj. Of. zeIating tD, or deriged 
from iDstinct. See S)'IJOIIYIDS at instinctive. -inestinc1tu.aI.1y tulv. 
in·stietute (In'stl-tObt'. -tJdbt') Ir.v. -Meed. -tutelng. -tufas 
1a. 1b eslahHsh. organize, and set In operation. b. 1b initiate; begin. See 
synonyms at found'. 2.. To establish or invest in an office or a position. 
• II. 1a. Somelhing instituted, especially an authoritative rule or plUe
dent. b. institutes A digest of the princ:iples or rudiments of a partk
uIar subject, especially 1I Jegal abstract. 2. An orpDization founded to 
promote a cause: a CllllCG"rtsaIfda institllt& 3a. An educaticmal Wtitu
tion, especiaJIy one for the insttuctioil of technical sUbjects. b. The 
building or buldings housing such an institntion. 4. A usually short, 

. inteusive workshop or seminar on a specific subject. (Middle £Dstish in
stilM,.", from Latin Jnstituerr, lnsIittU ... to establish : in-, In; see IN_' + 
stGtIIm, to set up; see sti- in AppendixLJ -inlstietut'er.lnlstietu'
tor.fl. 
In-sti·tu·tion (In'stl-tdbIslDn, -tydQI-) II. 1. The act of InstitutiJIs. 
2a. Acustom, practice, reJatiouship. or behavioral pattern of Importauce 
in the life of a community or society: the irrstitutiDns of marritIge and the 
family. b. Infomull One long assodated with a specified pIacle. position. 
or function. 3a. An ~Hshed organization Or foundation, especially • 
one dedicated to education, public service, or culture. b. The building or 
buiJdinss housing such an organization. c. A pIac:e fo.rthe CIJe of penous 
who lIe destitute, disabled, or mentally ill . 
inestietuetion-al (In'stl-tWslg..naI,-tJUb'-) IlIlj. 1. Of or relating 
to an institution or inatitutlons. 2.. ~ as or forming an inatitu
tion: institutiorI4l rt6pm. 3. OIaracterislk or sagative ol an institu
tion, especially in being uniform, dull. or unimasdnative b/stitutinnal 

fumlture; a INIk irrstiMiorrDl gr-. 4. Of or relating to the 
institutes o( a subject sacb as law. -in'stletu1tion .... 1y : 
In·stI·tu·tlon.al·ism (In'stI-tdb'w-n~am, _tYIIO 
Adherence to or belief in established forms. especially belief in 
rdigion. 2. Use of pubIk institutions for the care of people wb. 
icaIIy or mentally disabled, criminally delinquent. or incapab" 
pendent Iiring. -in'sti·tuttion.ar.ist II. . 

inestietu·tion·al·1ze (In'stl-tcRJIsha-lIOI-liz'. -tydOI-) I 
-Iz.lng. "zees 1a. 1b make inln, treat as, or give the chara 
institution to. b. 1b make part of a stIUI:tIImI and ~ , 
Iished sysem: a SIJCiny tIutt has Institu~ injustice. Z. 1 
penon) in the care of an institution. -in'sti.tu'tion."e, 
l-II-zilwn) II. 
Instr. trbbr: 1: In.structor 2. Instrument 3. Instrumental 
In·stroke (InIstr6k') II. An inward stroke, especially a piS! 
JDOYing away from the crankshaft. 
In·struct (In-stri'lkl'l v. -structeed, -struct.ing. -struc:t 
1b provide with knowledge. espec:iaIlyin a methodical way. See: 
at teadL 2. 1b give orders to; direct. -Intr. To aerve as an i 
(Middle English instmcten, from Latin iIIstrIIm, Jnstrfict-, to PI 
struct: in .. on; see IN-' + ~ to build; _ ster..a in Appa 
Iri·~tlon (In-milk'wn) II. 1_ The act. practice, or P 
of iIJsu:udins. 2a. Imparted bowledge. b. An imparted 01" 
item of knowledge; a lesson. 3. 0nrIputsr St:imce A &eq\IIIDce 0: 
tells a central p~ UDit to perform a particuJar operatiol 
tOnWn data to be used In the operatIOn. 41. An authorilatne 
to be obeyed; an cm:Ier. Oftm used in the plurah lur{l instruc:t, 
horne by midnight. b_ Instructions Detalled directions on pI 
retUl the instrrIaions for a.ssarrbIy. -inestrucltion.allldj. 
In·strucetlve (In..strillc.'tIv) tulj. Conveying bowJedge or 
1ion; enJightening. -in.struc1m,e.1y adv: ...;m·strucltive
Inestruc·tor (In-atrukIQr) II. 1. One who Instructs;.a tead 
tOIlege or ~ teacher who ranks below an assistant ~ 
-in.strucltoreship' II. 
Inestru·ment (In'm-mant) - II. 1. A means by which &om 
done; an agency. 2. One used by another to ICalDlpIiSh a pt 
dupe. 3. An 1mp1emcut used to fad)itate work. See SfJIOIIYDlS 
4. A deYic:e for recording, measuring, or controlling. especiall 
deYic:e functioning as part of a control system. 5. Music A d1 
playing or producing music: a hyboatrl instnIrnent. 6. A Jepl do 
Such • a deed, will, mortpge, or insuraIKe polICy. • Ir." ( 
-menteecL -ment.ing. -ments 1_ 1b ptOride or equip witt 
menls. 2. M"-1b compose or arrange for performaace. 3_ 1b 
a legal doannent to. (Middle I!ngIiab. from Old French. from I 
stttlmenIUm. tool, implement. from iIIstrIIm, to prepare. See INS: 
Inestru·men·tal (In'SlR-m!nItl) tulJ. 1. Seaving as a III 
agency; implelDental: _ instrurnenttIl in solving the crime. 2. C 
ing In, or aa;omplisbed with an instrument or IDOL 3. Music Pes 
011 or writfm for an inSttument. 4. GrturrrnarOf, relating tD, ( 
the case used typically to expRSS means, agency. or accompanIn 
Of or relating to instrumentalism. • II. 1a. GIla_The Instn 
case. b. A word or form in the instrumental case. 2. Music A ct 
tion for one or mcm: instruments. usaally without wcallCiCOmp~ 
-In'struemenftal.1y tulv. 
inestru·meri·tal·lsm (In'str.HD&lItl-Iz'OIII1) II. A pn 
theory tIJ.Il ideas are instruments tIJ.Il function as guides of actio 
nlIdIty being determined by the success of the action. 
inestru ..... en·tal·ist (In'slD-mbld-lst) II. 1. Music 01 
plays an Instrument. 2. An advocate or a student of insttumet 
+.1lIlj. Of. rdating In, or advocating instrumentallsm. 
Inestru.menetal.l.ty (In'm-mb-tilIJ-te) 11.. pi. -ties 
state or quality of being instrummtal. 2. A means; 81\. ageoc:y. 3-
sidiary branch, as of a pernment. by means of which functions· 
ides lIe carried out. 
lriestniemenetaetlon(ln'SIR-nKn-liIsban) n. 1. Theappl 
or use of instrumenls. 2.. M"- a. The studyaud praclke of arr 
music; for instrumenls. b. The arrangement qr orchesttatIon Ie 
&om such practice. c. A list of instruments used in an olthestratfa 
The study. development. and manufactIIR of instruments. u for 
tifk: or Industrial use. b. Instruments for a specific purpose_ 4. I 
mentality. 
instrument board n. See instrument panel. 
Instrwnent flying II. Aircraft navigation by reference to t 

·ments only. . 
Instrument· landing II. An aircraft landiDg made by means 
strumeDts and ground-based radio equipment 0Dly. . 
instrument pane~ ~ A moun~ array of instruments used 
erats a mad!ine. especially the dashboard of an automotive vehid 
aaft, or motorboat. Also called instrument boanl. . 
in·subeoreclienate (1n'g..b6r1dn-lt) IlIlj. Not submissive 1 

thority: htrs a history of insrdJorrlinats btIuwior. -in'sub.ortdi .... 
-in'subeGrldienateely adv. -in'subeor'dienal1ion.1L 

Synonyms insubor~ rebellious, mutinous, jtIaious. _ 
These adjectives mean in opposition to and usuaDy ili defiance of I 
Jished authority. lrUvbordin4te implies failure 91" refusal to recop1 
sabmit to the authority of a saperior: _ fiml for being insIIborrl 
RebtIIious implies cipen defiance of authority or RSistance to CODIlt 
bdlious stuiIents dernonstniting on Campus. Mrninous pertains fD 1 

. against COJJStitutM authority. especially that of a 1IIml or military 
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instrumental crime 

§ 3-104(a). See NEGOTIABLE INSTRUMENT. 3. A means 
by which something is achieved, performed, or fur
thered <an instrument of social equality>. 

inchoate instrument. An unrecorded instrument 
that must, by law, be recorded to serve as effective 
notice to third parties. - Until the instrument is 
recorded, it is effective only between the parties to 
the instrument. 

incomplete instrument. A paper that, although in
tended to be a negotiable instnullent, lacks an 
essential element. - An incomplete instrument 
may. be enforced if it is subsequently completed. 
UCC § 3-115. [Cases: Bills and Notes e:>144. 
C.J.S. Bills and Notes; Letters of Credit §§ 127, 
129-130,143.] 

indispensable instrument. The formal written. evi
dence of an interest in intangibles, so necessary to 
repl'esent the intangible that the enjoyment, trans
fer, or enforcement of the intangIble depends on 
possession of the instrument. 

perfect instrument. An instrument (such as a deed 
or mortgage) that is executed and filed with a 
public registry. 

sealed instrument. See $EAL£D INSTRUMENT. 

instrumental crime. See CRIME. 

instrumentality, n. 1. A thing used to achieve an end 
or purpose. 2. A means or agency through which a 
function of another entity is accomplished, such as a 
branch of a governing body. 

instrumentality rule. The principle that a cor-po ration 
is treated as a subsidiary if it is controlled to a great 
extent by another corporation. - Also termed instru
mentality theory. 

illstrumenta ruJviter reperta (in-stra-men-ta noh-va-tar 
li-par-ta). [Law Latin1 Hist. Instruments newly dis
covered. See EX INSTRUMENTIS DE NOVO REPERTIS. 

instrument of accession. 11It'L law. A document formal
ly acknowledging the issuing state's consent to an 
existing treaty, and exchanged with the treaty par
ties 01' deposited with a designated state or interna
tional organization. See ACCESSION (3). 

instrument of appeal. Hist. English law. A document 
used to appeal a judgment of divorce rendered by a 
trial judge of the Probate, Divorce and Admiralty 
Division to the full panel of the court. - The use of 
tlle instrument of appeal ended in 1881, when ap
peals were taken to the Court of Appeal rather than 
the full panel of the Probate, Divorce and Admiralty 
Division. 

instrument of crime. See CRIMINAL INSTRUMENT. 

instrument of ratification. Int'llaw. A document for
mally acknowledging the issuing state's confirmation 
and acceptance of a treaty, and exchanged by' the 
treaty parties or deposited with a deSignated state or 
international organization. See RATIFICATION (4). 

instrumentum (in-stroo-men-tam). [Latin1 Hist. A docu
ment, deed, or instrument; esp., a document that is 
not under seal, such as a court roll. 

insubordination. 1. A willful disregard of an employ
er's instructions, esp. behavior that gives the employ-

er cause to terminate a worker's 
[Cases: Master and Servant e:>30(5). C.j.S, 
Employee Relationship §§ 65, 71.J 2. An act 
dience to proper authority; esp., a refusal to 
order that a supel'ior officer is authorized 

in subsidium (in sab-sid-ee-am). [Latin J Hist. 

insufficient evidence. See EVIDENCE. 

insufficient funds. See NOT SUFFICIENT FUNDS. 

insula (in-s[yJa-Ia), n. [LatinJ Roman law. 1. 
2. A detached house or block of apartments 
tenants. 

insular, adj. 1. Of, relating to, from, or 
island <insulal' origin>. 2. Isolated 
ested . in, or ignorant of things outside' 
scope <insular viewpoint>. 

insular area. A territory or COIIllIl[lOI[lWealth: 
phrase is used by some writers to 
of which the terms territory and contmG'nU! 
species. See COMMONWEALTH (2); TERRITORY 

insular court. See COURT. 

insular possession. See POSSESSION. 

in suo (in s[yJoo-oh). [LatinJ Hist. In ret4~rel[ld
owp. affairs. 

in suo genere (in s[y]oo-oh jen-ar-ee). 
their own kind. - The phrase usu. 
tain writings that were binding even 
lacked the formal requirements. 

in suo ordine (in s[y100-0h or-da-nee). 
his order. 

"'n suo ordine .... A cautioner who is 
benefit of discussion can only be called 
of the obligation which he guaranteed, 
is, after the principal creditor hqs been 
an heir can only be made rlable for \he 
his ancestor, after the executor who 
moveable estate has been discussed. 
able estate has proved insufficient to 
John Trayner,. Ttayner's Latin Maxims 2n 

insurable, adj. Able to be insured 
risk>. - insurability, n. 

insurable interest. See INTEREST (2). 

insurable value. The worth of the subject ..' 
ance contract, usu. expressed as a mone~ry 
[Cases: Insurance e:>2171. C.j .S. 
§§ 1108-1109, 1204.) 

insurance. 1. A contract by which one 
insurer) undertakes to indemnify "::m,nth,pr· 

insured) against risk of loss, damage, 
ing from the occurrence of some sPjeclll1e<ll.' 
gency, and usu. to defend the 
defense regardless of whether the 
mately found liable. - An ,insured 
premium to the insurer in exchange 
er's assumption of the insured's risk. 
demnification provisions are most LUllllllUll 

ance policies, parties' to any type of 
agree on indemnification arrangements. 
surance e:>1001. c.j.s. Insurance § 
amount for which someone or something 
by such an agreement. - insure, vb. 
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SUBSTITUTE HOUSE BILL 1624 

Passed Legislature - 2001 ~ Special Session 

state of Washington 57th Legislature 2001 Regular Session 

By House Committee on Finance (originally sponsored by Representatives 
Morris, Cairnes, Reardon, Conway, Dunshee, Ogden, Pennington, Van 
Luven, Doumit, Veloria, Dickerson, Fromhold, Anderson and Edwards) 

Read first time. Refe"rred to Committee on . 

1 AN ACT Relating to the business and occupation tax deduction for 

;'. health or social welfare services as applied to government-funded 

3 health benefits paid through managed care organizations; amending RCW 

4 82.04.4297; creating new sections; and declaring an emergency. 

5 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON: 

6 NEW SECTION. Sec. 1. The legislature finds that the deduction 

7 under the business and occupation tax statutes for compensation from 

8 public entities for health or social welfare services was intended to 

9 provide government with greater purchasing power when government 

10 provides financial support for the provision of health or social 

11 . welfare services to benefited classes of persons. The legislature also 

12 finds that both the legislature and the United States congress have in 

13 recent years modified government-funded health care programs to 

14 encourage participation by beneficiaries in highly regulated managed 

15 care programs operated by persons who act as intermediaries between 

16 government entities and health or social welfare organizations. The 

17 legislature further finds that the objective of these changes is again 

18 to extend the purchasing power of scarce government health care 

19 resources, but that this objective would be thwarted to a significant 
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1 degree if the business and occupation tax deduction were lost by health 

2 or social welfare organizations solely on account of their 

3 participation in managed care for government-funded health programs. 

4 'In keeping with the original purpose of the health or social welfare 

5 deduction, it is desirable to ensure that compensation received from 

6 government sources through contractual managed care programs also be 

7 deductible. 

8 Sec. 2. RCW 82.04.4297 and 1988 c 67 s 1 are each amended to read 

'9 as follows: 

10 In computing tax there may be deducted from the measure of tax 

11 amounts received from the United States or any instrumentality thereof 

12 or from the state of Washington or any municipal corporation or 

13, political subdivision thereof as compensation for, or to support, 

14 health or social welfare services ren~ered by a health or social 

15 welfare organization or by a municipal corporation or political 

16 subdivision, except deductions are not allowed under this section for 

17 amounts that are received under an employee benefit plan. For purposes 

18 of this section. "amounts received from" includes amounts received by 

19 a health or social welfare organization that is a nonprofit hospital or 

20 public hospital from a managed care organization or other entity that 

21 is under contract to manage health care benefits for' the federal 

22 medicare program authorized under Title XVIII ,of the federal social 

23 security act; for a medical assistance. children's health. or other 

24 program authorized under" chapter 74.09 RCW; or for the state of 

25 Washington basic health plan authorized under chapter 70.47 ReW. to the 

26 extent that these amounts are received as compensation for health care 

27 services within the scope of benefits covered by the pertinent 

28 government health care program. 

29 -kNEW SECTION. Sec. 3. This act applies to taxes collected after 

30 the effective date of this act, including taxes collected on reporting 

31 periods prior to the ef.fective date of this act. 
32 *Sec. 3 was vetoed. See message at end of chapter.' 

33 NEW SECTION. Sec. 4. This act is necessary for the immediate 

34 preservation of the public peace, health, or safety, or support of the 

35 state government and its existing public institutions, and takes effect 

36 immediately. 
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Passed the House June 4, 2001. 
Passed the Senate June 14,· 2001. 
Approved by the Governor July 13, 2001, with the exception of 

certain items that were vetoed. 
Filed in Office of Secretary of State July 13, 2001. 

1 Note: Governor's explanation of partial veto is as follows: 

2 "I am returning herewith, without my approval as to section 3, 
3 . Substitute House Bill No. 1624 entitled: 

4 "AN ACT Relating to the business and occupation tax deduction for 
5 health or social welfare services as applied to government-funded 
6 health benefits paid through managed care organizations;" 

7 Substitute House Bill No. 1624 authorizes a business and occupation 
8 (B&O) tax deduction for amounts received by a health or social welfare 
9 organization that is a non-profit hospital or a public hospital, from 

10 a managed care organization or other entity that is under contract with 
11 the federal or state government to manage certain health care benefits. 
12 The deduction is equal to the amount of payments the entity receives 
13 for health benefits for Medicare; medical assistance, children's 
14 health, or other programs authorized pursuant to RCW 74.09; or the 
15 Washington Basic Health Plan. The credit amount is limited to the 
16 extent these payments are received as compensation for health care 
17 services within the scope of benefits covered by the pertinent 
18 government health care program. 

19 Section 3 of this bill would have applied the deduction to taxes 
20 collected in the future, on reporting periods prior to the effective 
21 date of this act. The retroactive nature of the provision is not fair 
22 to taxpayers who have timely reported and remitted their taxes. 
23 Taxpayers who failed to pay their taxes due before the effective date 
24 of this bill would have been rewarded for being delinquent, while those 
25 who paid on time would not receive a refund (such refunds are 
26 prohibited by Article VIII, Section 7 of the Washington Constitution as 
27 interpreted by the Washington Supreme Court) . 

28 For this reason, I have vetoed section 3 of Substitute House Bill 
29 No. 1624. 

30 With the exception of section 3, Substitute House Bill No. 1624 is 
31 approved." 
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HOUSE BILL 2732 

Passed Legislature - 2002 Regular Session 

State of Washington 57th Legislature 2002 Regular Session 

By Representatives Gombosky, Cairnes, Berkey, Nixon, Morris, Armstrong, 
Esser, Fromhold, Ogden, Conway, Hunt, Van Luven, Veloria, Romero, 
Reardon, Edwards, Chase, Morell, Santos, Kenney and Wood 

Read first time 01/25/2002. Referred to Committee on Finance. 

1 AN ACT Relating to the tax treatment of revenue from federal or 

"2 state subsidized health care; amending RCW 82.04.4297; adding a new 

3 section to chapter 82.04 RCW; creating new sections; and declaring an 

4 emergency. 

5 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON: 

6 NEW SECTION. Sec. 1. The legislature finds that the provision of 

7 health services to those people who receive federal or state subsidized 

8 health care benefits by reason of age, disability, or lack of income is 

9 a recognized, necessary, and vital governmental function. As a result, 

10 the legislature finds that it would be inconsistent with that 

11 governmental function to tax amounts .received by a public hospital or 

12 nonprofit hospital qualifying as a health and social welfare 

13 organization, when the amounts are paid under a health service program 

14 subsidized by federal or state government. Further, the tax status of 

15 these amounts should not depend on whether the amounts are received 

16 directly from the qualifying program or through a managed health care 

17 organization under contract to manage benefits for a qualifying 

18 program. Therefore, the legislature adopts this act to provide a clear 
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1 and understandable deduction for these amounts, and to provide refunds 

2 for taxes paid as specified in section 4 of this act. 

3 NEW SECTION. Sec. 2. A new section is added to chapter 82.04 RCW 

4 to read as follows: 

5 A public hospital that is owned by a municipal corporation or 

6 political subdivision, or a nonprofit hospital that qualifies as a 

7 health and social welfare organization as defined in RCW 82.04.43~, may 

8 deduct from the measure of tax amounts received as compensation for 

9 health care services covered under the federal medicare program 

10 authorized under Title XVIII of the federal social security act i 

11 medical assistance, children's health, or other program under chapter 

12 74.09 RCWi or for the state of Washington basic health plan under 

13 chapter 70.47 RCW. The deduction authorized by this section does not 

14 apply to amounts received from patient copayments or patient 

15 deductibles. 

16 Sec. 3. RCW 82.04.4297 and 2001 2nd sp.s. c 23 s 2 are each 

17 amended to read as follows: 

18 In computing tax there may be deducted from the measure of tax 

19 amounts received from· the United States or any instrumentality thereof 

20 or from the state of Washington or any municipal corporation or 

21 political subdivision thereof as compensation for, or to support, 

22 health or social welfare services rendered by a health or social 

23 welfare organization or by a municipal corporation or political 

24 subdivision, except deductions are not allowed under this section for 

25 amounts that are received under an employee benefit plan. ( (Fef 

26 purposes of this seetion, "amounts received from" includes amounts 

27 received by a health or social welfare organization that is a nonprofit 

28 hospital or public hospital from a managed care organization or other 

29 entity that is under contract to manage health care benefits for the 

30 federal medicare program authorized under Title XVIII of the federal 

31 social security act, for a medical assistance, children's health, or 

32 other program authorized under chapter 74.09 RCW, or for the state of 

33 Washington basic heaH:h plan authorized under chapter 70.47 RCW, to the 

34 extent that these amounts are received as compensation for health care 

35 services within the scope of bcnefits covered by the pertinent 

36 government health care program.» 
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1 NEW SECTION. Sec. 4. A public hospital owned by a municipal 

2 corporation or political subdivision, or a nonprofit hospital that 

3 qualifies as a health and social welfare organization under RCW 

4 82.04.431, is entitled to: 

5 (1) A refund of business and occupation tax paid between January 1, 

6 1998, an9- the effecti ve date of this act on amounts that would be 

7 deductible under section 2 of this act; and 

8 (2) A waiver of tax liability for accrued, but unpaid taxes that 

9 would be deductible under section 2 of this act. 

10 NEW SECTION. Sec. 5. This act is necessary for the immediate 

11 preservation of the public peace, health, or safety, or support of the 

12 state government and its existing public institutions, and takes effect 

13 immediately. 

Passed the House February 18, 2002. 
Passed the Senate March 12, 2002. 
Approved by the Governor April 2, 2002. 
Filed in Office of Secretary of State April 2, 2002. 
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institutionalist 
also : such use of public institutions (with declining family 
solidarity -.; became increasingly important in the care of 
the sick, the unwanted. the aged) b: the characteristics (as 
regimentation. standardization. and impersonality) that are 
associated with institutional life (there was no ....... about this 
happy home) 3 a : the doctrines and teachings or institu-

~rid~~:'eC:~~~ ~r: i~~~tcuti~r!sha(~~e,~;d~t~:a~f~~~l~~~~~ 
and social activities) as ao essential funcdon of a church 

in.sti.tu.tion.al.ist \-'I~t. -.l~-\ n -s 1 : a writer on Or or 
institutes esp. of the law 2: an adherent to, teacher of. or 
believer in any form of institutionalism: a defender of tradi
tional institudons 

in.sti.tu.tion.al·iza.tlon \-'1~·zash.n. -'I.I'z-. -.Wz-. -.,I;:·z-\ 
n -5 1 : the quality or state or being or becoming institutIonal
ized (a pleasant custOm always has a tendency toward ......... ) 
2 : the action or a result of institutionalizing (the -- of the 
insane) 

in.sti.tu.tlon.al.i2e \-'I,Iz, -•• lIz\ vt -£D/-ING/-S see -ize in 
Exp[all Notes [illstitlttiOlIal + -ize-] 1: to give the character of 
an institution to : make into or treat like an institution 
~modem society tendS to -- its burdens); ~sp : to incorporate 
mto a system of organized and· often highly formalized bo
lief. practice. or acceptance (the Japanese illstilutiORalized 
suicide) (institutionalil~d graft) 2: to place in or commit to 
the care of a s()ecialized institution Cas for the 'insane. al
coholics, epileptICS. delinquent youth. or the aged) 3: to 
accustom (a person) so firmly to the care and supervised 
routine of an institution as to make incapable of managing 
a life outside ' 

in.stt.tu·tion.ary \: .. :!(y).Ush.,.nere. (").:t(y)U-. -shn ..... -ri\ 
adj : or Or relating to InstJlutlon m office (an ~ banquet) 

in·sti.tu·tlon.lze \ ... ·t(y)lish •• niz, .·t(y)-\ [institution + 
-iu] .t -£D/-ING/-S : INSTrrlTIlONAUZE I 

institutions pI 0/ INSTITUTION. 
in.sti.tu.tlve \· ••• t(y)Ud.iv. • •• t(y)-\ o4j [L institutus (paSt 

r:ti:~::~t~~i~~t~~u~~S~i~':,t~~:n~ -!:ith~~I~r:di~gl~:~1~~ 
stitution of something (~ ractors) ~an ~ meeting) 2 obs 
: characterized Or formed by institution: CONVENTIONAL 

In.stl.tu.tor \-lid-.(r). -iil:>-\ n -s [L. fr. institutus (past parL) 
+ -or] : one that institutes: as a: FOUNDER. ORDAINER. 
ESTABLISHER (the ....... of this pleasant custom) b archaic 
: TEACHER, INSTRUCTOR C: a Protestant Episcopal bishop or 
a priest delegated by him who institutes a rector or assistant 

i~~tr.\~ .. ~~sa \~~:~(y)~~~~c~"J .. :t(y)_' also in .. sti.tu .. trix 
\-IJ.triks\ n.plinstltutress.es \-(J.t~~z\ also institutri:J:.es 
\.(J.tr~z\ or· institnttl·ces \.~.·t(y)IJ.tro .. Cz, .·t(y)-; 

•• ~#(,)t(y){j .. 'tf'i(.)sez\ [insl;tutr~.s.s fro ipstitut~r + -I!SS: Inst;
tutrix Cr. institutor. after such pairs as E director: dir~ctrix]: a 
female institutor 

1Dst1 abbr installation 
instmt abbr instrument 
win abbr 1 institution 2 instruction 
in store ad., (or adj) : at or from the point where stored with 

subsequent storage and shipping costs to be paid by the buyer 
(goods sold in stor~) (Payment to be made in slor~) - com
pare EX STORE. FREE ON BOARD 

instore "t (ME i"storen. fr. ML ;nstaurar~. fr. L. to renew. 
restore - more at INSTAURATION) obs : FURNISH. PROVIDE 

instrabbr 1 instruction; instructor 2 instrument; instrumental 
linstreaming \ -inz,t-. 'in.st· \ adj [lin + streaming. 'pres. part. 
of stream (after str~am in. v.)] : streaming in : entering like 
flowing water 

2lnStreamtng \ U\ n ['Ilt + streamlnll. gerund or stnam 
(after stream in. v.)] : the action of entering like a stream of 
",ater : a flowing in (the •••. ~ or beauty aod truth -<:ecil 
Sprig;e) 

in· strengthen \~nz·I-.~n·St-\ vt [lin- + stren(then] : to give 
an inner strength to : strengthen in body or spirit 

instrn aMr instruction 
instroke \·;nz,t-"in.st-\ n ["in + strok~] : an inward stroke; 
sped! : a stroke in which the piston in a steam or other engine 
is moving away from the crankshaft - opposed to OUistrok~ 

llnstmct adj [ME instruc ... rr. L instructus (past part.)] ION 
: INSTRUCTED 2 obs : PROVIDED. EQUIPPED 

21n.Struct \~nz'tr.kt. ~n'st-\ vb -ED/-ING/-S [ME Instruct.n. 
rr. L ;nslructus. past pan. of illstruere. fro in· 2in- + struer~ to 
build. establish - more at STRUCTURE] lit 1 : to give special 
knowledge or information to: as a: to train in SOme special 
field : eive skill or knowledge in SOme art or rield or special
ization : educate in respect to a particular subject or area of 
knowledge (had a tulOr to ~ him in Enclish) b: to provide 
with information about something: APPRISE ("'-Jed us that 
the toilets were downstairs) (the ~enses ....... us of mOSt material 
dangers) c: to impart knowledge systematically to (---ed 

~:=is~e:id{~r..'!~ti~;shg~!: ~~ ~~io;~':3~;Ct~~~caf a~;r~ 
~~oO!!rn~b:~r:s~~:~tl:;:j~ti:;~: t~7~aU~: ~~f::bn ~~~~ 
tion to clearness: DIRECT ( ....... s the eleven companions to await 
on the hill the outcome or the fight -R.M.Lumiansky) 
3 a archaic: to put in order = PREPARE b: to actuate and 
establish the controls of (an automatic electronic machine) 
4 Seots law: to prove or establish on the basis of evidence 
: PRove. CONFIRM' - II; : to serve as an instructor (~d in the 
public schools for many years) s,n see CO ...... AND. TEACH 

1~~~t~~I;!int~ (~I~~~~ ,:. a~u.!:?"~:~~) (t~e a"; r:~~Ys'h~ 
with and restricted in action by specific instructions (sent -
delegates to the convention) b: ordered by informed author .. 
Ity : DIRECTED (an ~ verdict) - In·struct.ed.I, ad. - in
struct.ed.ness n -£S 

in.struct.lble \-kt.b.l\ adj [L illstructus (past part.) + E 
·ible] : capable or being instructed or taught (~ children) 
(a very ~ subject) 

in·struc.tlon \-ksh.n\ II -s [ME instrucdoun. rr. MF&LL; MF 
Instructio~ fr~ LL illstruction-. illstructio. fr. L. act of con
structing. act of arranging, fr. {Ilstructus (past part. of in
:slrwre to instruct) + .. ion-. -io -ion - more at INSTRUCT] 
1 : somelhing that instructs or is imparted in order to in
struct: as a: LESSON. PRF-CEPT (children should profit rrom 
the ~s or their elders) bobs: INFOR •• ATION. NEWS. REPORT 
c (I) : something given by way of direction or order - usu. 
used in pI. (gave the maid ~s to wait ror thc grocer) (2): in
formation in the fOml of an outline of procedures: DIREC
TIONS - usu. used in pI. (the ~s ror assembling the model) 
2 : the action. practice .. or profession of one that instruclS 
: TEACHING (new theories of ....... ) (engaged in - rather than 
active service) 3: the quality or state of being instrucled 
(where - is more widely dilrused -Havelock Ellis) 

In·struc.Uon.al \-sh.n'I.-shn.l\ adj 1 : relating to. serving 
for. Qr promoting instruction : EDUCATiONAL ( ...... methods) 
<used ror ~ purposes) (the director or ~ services) 2: con· 
taining or conveying instruction or information (an "'-J lilm) 

IDstrucUOII card n : roB SHEET 
In.struc.tlve \-ktiv. -t •• also -t.v\ adj [prob. rr. MF iltstructl/. 

fro L instrltctus (past part.) + MF -if -ive]: con"eying knowl
edge: serving to instruci or inform (experience furnishes \'ery 
_. lessons) (such experiences are ~> - in·struc.tlve·l, 
\-tovle. ·Ii\ ad. - in.slruc.tive.ness \.tivn~s. -t;;,,- also 
·lav-\ " -ES 

In.struc.tor\.ku(r)\ n -s IME inSfructaur. fr MF nr MT . M" 

1172 insular script 
·m~"tum ·ment] 1 a: a means whereby something ~ achieved. tion (the bankers of Antwerp placed no limit on their enter
performed .. or furthered (the modern university is the -- for r,risc: economic activity was not subordinate; it had become, 
preserving, enlarging. and disseminaling our ever-increasing rom the medieval point of vie\V .. -- -Stringfellow Barr) 
body of knowledge -Harlan Hatcher) b: a person or group syn 1\E8ELLlOU~ MUTINOUS. SEDITIOUS. FACTfOUS~ CONTUMA. ' 
made USe of by another as a means or aid : DUPE. TOOL ClOUS: INSUBORDINATE applies to disobedience of orders.. 
(suspecting . .. that I only wished to make an -- of him infraction of rules.. or a generally disaffected attitude toward 
-W.H.Hudson t1922) 2: UT£NSlL., IMPLEMENT (surgi· authority, often in military or other organization similarly 
cal ........ $> (--s of torture~ 3: an implement used to produce constituted (illsubordinau deckhands confined to the brig) 
music esp. as distingulShed from the human· voice - sec. (insubordillate native troops feeling that [hey were being dis
PERCUSSION INSTRUMENT. STRINGED INSTRUMENT. WIND IN-- criminated against) REBELLIOUS may suCgCSl forceful resistance 
STRUMENT 4 obs : an organ of the body 5 a : a legal docu. . to or insurgence against authority in addition to insubordina
ment (as a deed. will. bond. lease. agreement, mortgage; note. don and temperamental opposition (rebelliolls mountaineers 
power of attorney. ticket on carrier. bill of lading. insurance proposing to set up their own independent republic) (tem. 
policy. warrant. writ) evidencing legal rights or duties esp. peramentally rebellioMS, instinctively disliking externally im-
or one party to another b: somethin, capable or being pre- posed authority -Francis Biddle) ... UTINOUS suggest. either 
SCDted as evidence to a court for inspection c: an act recorded opposing authority by destroying discipline and order or Ihe 
in writing by a notary: a notarial act 6 a: a measuring device forceful ovenhrow of authority (for more than a year Cortes 
for determining the present value of a g,uantity under observa- stayed in the new land. a desolate sandy waste, while the muti
tion; broadly: a device (as for controlhng. recording. regulat~ nous soldiers cursed him -A.",~r. Guid~ Series: Cali/.) (the 
iog. computing) that functions on data obtained by such a guards might be overpowered, the palace forced. the king a 
measurina device b: an electrical or mechanical device used prisoner in the hands of his mutilloUS subjects -T.B.Macaulay) 
in navigating an airplane; sped/: such a device used as the sale sEDmous suggestS treasonable activities, esp .. those designed 

;';:~eo:M~;.!.gE~~gM;::~t!~i~~~~~ b; .:::::!liZ !~:=~:: (~!dg7:~~~~0~ars~er:::'~~no: r':.!~~s!e::da~:~ 
airplane instruments (flying on instrume"ts) gan to wreck Our foreign policy -Max Asc:oli) (revOlutions 

'in·stru.ment \-.ment, - m,nt - see '-MENT\ .t -ED/-ING/-S that were not made in Boston, by Boston gentlemen were 
1 : to address a legal instrument (as a petition) to 2: to quite certain to be wicked and s~ditious -V.LParrington) 
prepare or score for one or 'more musical instruments ( ....... a FAcrlOUS suggests an addiction to factions with contentious 
sonata for orchestra) : ORCHESTRATE 3: to equip (as a prac- perversity and irreconcilability threatening central constituted 
ess. machine. or vehicle) with instruments (the whole factory authority (Florence .... wearing out her soul by /act{ous strug. 
is well ~ed -Farm Ch.micals) (an ~.d satellite) gles -Margaret Oliphant) (the Opposilion will be vigilant but 

lin·stru.men·tal \;";ment'l\ o4j [ME. rr. ML instrum.ntalis. not/adious. We shall nol oppose merely ror the sake or oppo
fr. L instrume/i/um + -otis ·al] 1: serving as a means or inler- silion -ctement Attlce) CONTUMACIOUS indicates persistent. 
mediary determining or leading to a particular result: being willfUl. or oven defiance of authority and disobedience. some· 
an instrument that functions in the (,romotion of some end or times contemptuous,. of authority (a fine was appointed for 
purpose (this novel was ~ in bringmg on open conflict) (an every failure to obey the bishop's summons' he was empowered 
~ act leading to a reward) 2: relating to. com'posed for. to excommunicate contumacious persoM -F.M.Stenton) 

bier!!o:~:a~: :~:~ic~ ;n~~:Ur~l~~fn~~o:,,~i.~o~~ :i~~e:,~ ~~.:~tr:,~ibn:r ~~~~~ ~:-~~~=~r at~: l:~~~~g:chui; 
instrument (~ design) ( ....... navigation) 4 a : of. relating to. their eyes was purely co.ntumacious -W~R.lnge) 
or being a case in ,ram mar expressing means or agency 2lnsubordiDate V" n : an insubordinate person 

, (English shows a survIVing trace of the ~ case in the of uthe ill.SUbordinately \;in+ \ ad., : in an insubordinate manner 
mOre the merrier") b: being a suffixal clement that denotes : with insubordlOauon 
means or agency 5: based on or in accordance with instru- iD.subordinaUon ,"+\n [prob. fr. F. fr~ln·lin- + subordintl
mentalism - In.stm.men·tal·l, \-'I •• -'Ii\ ad. lion] : the qualily or state or being insubordinate: defiance or 

2iDStnunental \ U\ n -s 1 ob! : INSTRU ... ENT .... EANS 2: the authority: MUTINY 
instrumental case or a word io that case 3: a compOsition in·substantlal \"+\ ad} [prob. rr. F insubstantiel. fr. LL 
played on or for playing OD a musical instrument - com-- insubslantiatis. fr. in- lin- + substantialis substantial] : not 
pare VOCAL substantial: as a: lacking substance or reality: IMAGINARY. 

instrumental goods n pi : PRODUCER GOODS APPARITIONAL (an - mira.ge fioating near the horizon) 
in.stru .. men.taJ. .. 1snJ 'r.·ment~.iZ2m\ n -s [Iinstrumental + b: Jacking firmness or solidity of structure: FLIMSY. FRAIL 

-ism] : a conception that the signiricant ractor or a thing is its (delicale ~ wrists and ankles) - in.substantlalit, \ u+ \ n 

i:~~!!n: ~f:~~ion;.e~~~ ra~i{h~::'~e~~f~~ed!~~i~:sth~ir i~~~:r~~tn:~e o;:;iu;n~d~~~:~:,b~er!::fff:' -fbi:n:.':~! a~ 
truth SUBVERT] : incapable of being overthrown or altered in course 

lin.stru.men.tal.lst \-~t\ n -s ['instrumental + -ist] or orientation (the ~ physical laws) 
1 a : a player of a musical instrument b: a composer of in- In. success \ M+\ n [Iin- + success]: lack of succeSS: FAILURE 
strumental music 2: a proponent of instrumentalism insucken \· ... s#\ adj [tin + suck~n] Scot: situated in or as ... 

21n.strB.men .. tal .. fst \:u:_,.' ad} : advocating instrumen· tricted to a suckcn 
talum : INSTRU ... ENTAL in·SU11erable \('lin. ,n+\ o4j (lill- + sufferable]: incapable 

In.stru.men.tal.i.t, \, .. m.n.·talocl·e. -.m .... -. -lot .. -i\ n -ES or beine endured (an ~ inJury): intolerable esp. by reason or 
1 : the quality or state of being instrumental: a con,dition of pompous assurance or assumed superiority (- se'f-import
serving as an mtermediary (the agreement was reached through ance> (a thoroughly ~ child) - in.sufierableness \ U + \ n 
the ~ or the governor) 2 a : somethin)l by which an end is -In.suflerabl, \"+ \ 04. 
achieved: MEANS (precious metals purified through the ~ or in·su1·fj·cjence \:in .. :rishon(t)s\ n -s [ME.. rr. MF or LL; 
heat) (ilf,strumentaUti~s of production) (mechanical inslru-· MF. rr. LL illsuJ/iciMlia] : ,NSUFFfCiENCY' 
mOdalities) b: somethIng that serves as an intermediary or tn.sut.fj.cien .. cy \·shensc,. .. si\ n (LL insu//ld~lItia. fr. in .. 
agent through which one or more functions of a controlling sul/iciou-. ;nsu//ici~"s insufficient + -ia ~y] 1: the quality 
force are carried out: a part. orp'R.. or subsidiary branch esp. or state of being insufficient: lack of sufficiency: as a : lack 
of a governing body (the judicial ;'Istrum~lIttllitiu of the of mental or moral fitness: INABILITY. INO)MPETENCY (the ....... 
feder-at .&ovemmcnt) (a Chilean government ....... devoted to of a man for an Office) b: lack of adequate supply of some
developmg the counlry·s natural resources -Ethyl N.ws) thing (as rorc .. qualily. quantity) : tNADEQUACY (~ or pro
syn see MEAN visions) c: lack of physical power or capacity: IMPOTENCE; 

In .. stru .. men .. tal·jze \,,,,,·ment~.iz' l't -ED/-IHO/-s : to render sp~ci/: inability of an organ or body ~art to funclion nor-
instrumental: DIRECT. ORGANtZE. ADAPT maUy (cardiac~) (renal~) 2: somethmg insurricient (sadly 

instrumental theory n : INSTRUMF.NTALISM aware of his own neglects and ilfslljJiciencies) 
in.stru.men.tar.lum \.inztromon.·ta(a)r ....... inst-. -.men .-\ in.Su1.fj.clent \·shont\ adj [ME. rr. MF. rr. LL inn4/idmt-. 

II. pI Instrumentar·1a \-eo\ [NL. prob. rr. ML. case for uu,q/icic,u. fr- ill- 'in- + L su//lci."t-. su//leiens sufficient -
storing papers. cartulary. fro L illstrumellium instrument + more at SUFFICIENT]: not sufficient: as a: lacking in strength. 
-orium]: the equipment needed for a particular surgica~ medi- power, ability, capacity. or skill: INCOMPETENT. UNFIT (a 
cal, or dental proceaure; a/so: the professional instruments person ....... to discharge the duties of an office) bobs: not 
of a surgeon, physician, Or dentist sufficiently furnished or supplied : deficient or lacking in 

In.stru.men. ta.ry \::r:":menl~re. ~n.tre, adj : of or rdating to something c: inadequate to SOme implied or designated 
a 1egal instrument (an ....... witness) need. use, or purpose (provisions -- in quantity) -In·SU·f1· 

in.stru.men.tate \'inz .... m~ .... tit, 'in(t)stro-\ .t -ro/-ING/-S cient.I,04. 
[Iinstru",,,,,, + -ate (aCter orchestrate)]: INSTRUMENT 2 In·su1·flate \·in(t) ... nit. ~n'so-\ .t -ED/-INO/-S [LL insu/Jla-

In .. stru.men.ta.tion ,,~'::1I'·tish~n. ·,mcn. -\ n ~s (1instrum~nt IUS. past part. of insU/jlare. fr. L In- :lin· + sUl/lau to blow. 
+ -atian] 1 : a use of or operation with instruments: as sufflate - more at SUFFLATE] 1: to blow or breathe upon or 
a : the use of one or more instruments in treating a pa- into: subject to insufnation (-- a rOOm with insec:ticide) 
tient (as in the passing of a cystoscope) b: the application of 2: to blow or breathe (sornethinc) onto a surface or into a 
instruments esp. for observation, measurement .. or control void: practice insufnation of (insuJ/lated the metallic powder 
(as in a manufacturing process or the operation of a machine onto the hot surface) (;nsuJJlat~d the drug into the depths of 
or vehicle) 2: MJtANS. AGENCY. INSTRU ... ENTALITY 3 a [F. the wound~ 
rr. ulStrument (rr. MF. rr. L instrumentu", instrument) + in·su1.1la·hon \.in(t)so·Wish,n\" -s[MF. rr. LL ins~/Iation-. 
-ot;OIIJ : the arrangement or composition of music for instru· i/UU//latio, fr. insul/latus (past parl) + L -iOlI-. ·10 ·100] : an 
ments esp. for a band or orchestra - compare ORCHESTRATION act or the action of breathing or blowing on. into. or in: as 
b : the act or manner of playing musical Instruments c: the a: the breathing upon a person or thing in the ritual of var· 
arrangement and distribution of instruments (as in a band or ious liturgical churches to symbolize Cas at baptism) the inspir
orchestra) 4 a : a branch of science concerned with the de· ation of a new spiritual life and the expulsion of evil spirits 
velopment, manuracture, and utilization or instruments b: the act or blowing (as a ,as. powder. or vapor) inlo a 
b : tnstruments or the group of instruments employed for a cavity of the body ( ...... of gas mto a fallopian tube to deter· 
particular purpose (as the control of a machine or recording mine its patency) 
the data about the function or a vehicle) In·su1·fla.tor \·in(t)so.nid •• (r). ~n'''-\ n -s [insu//late + -ar] 

lIl.stru .. men.ta.tor \t.~~n ... tid.~(r)\ n -s [iHslrum~llttlt~ + : a device for insufflating: as a: an injector for forcing air 
-or] : one thai arranges a musical score for performance by a into a furnace b: a dc;vice used in medical insufflation (as of 
specific group of instruments a drug) c: a device for blowing the powder used in develop· 

IDstrument board or Instrument panel n : a panel on which ing latent fingerprints (as in criminal invesligation) 
instruments are mounted; in.su.la \·in(t)s(y).I •• ·lRsh.-\ n. pI insu.lae \-,1 •• ·in(I)5O.li\ 
.sp : DASHBOARD 2 1 [L, lit .. island - mOre at 1St.E] : an ancienl Roman building 

instrumented past 0/ IN- Or a group or buildinll" standing together rorming a block or 
STRUMENT square and usu. constituting an aparlmenc buildinG 2 [N 1... 

IDstrument OIght n : an rr. L).: ISLAND OF REIL 
airplane night made on in- In·sa.lant \·in(t)s.l.nt sometimes ·in(t)sy.l- Or 'inshol-\ " -S 
struments : blind flight [li~lsulat~ + -ant] : INSULATION 

Instrulnent flying n : navi- tln·su·lar \-I.(r)\ adj [LL illsularis. rr. L insula island + -aris 
~tion solely according to -ar - more at ISLE] 1 a : of or relating to an island: being or 

~~:~~,::~onwi~i~ !t aii~~ instrument board ~f~r~l~~ c~~r~l!~disti~ u~~ a~~I({)d:: ~fw~:t~~fa~in~t~a~~~~ 
plane usu. including radio or radar devices: blind f1yiRg - Britain or to the British isles as distinct from the continent of 
contrasted with COllttlct }Iyillg Europe - COmpare CONTINENTAL (2): 0(. relating 10. or 

iDStrwneuting pres part 0/ INSTRUMENT characteristic of the Insular hand 2 a: INSULATED. ISOLATED. 
inStrument lauding II : a landing made with no external visi- DETACHED (an......, buildinG) b 0/ a phil or animal: having a 

bility and solely by rneans of instruments within an airplane restricted or isolated natural range or habitat 3 a : of or 
and by ground radio directive devices: blind landing relatine to the people of an iSland b: resulting from isolation 

instrument landing system" : a system for airplane landings or characteristic of isolated people c: HARROW, CIRCUM· 
in which the pilot is guided by radio beams - abbr. ILS; SCRIBED. ILLIBERAL. PREJUDICED 4 [NL illsula + E -or]: or or 
compare OROUND-CONTROLLED APPROACH ,relating to an island of cells or tissue (as the islets of Lanler

in.stru.ment.man \· •••• man\ II. pI instrumenbnen : a hans or islands or Reil) 
surveyor who operates a transit. level. or similar inslrument 2insular \ M\ n -5 : ISLANDER 

IDstrument rating n : a license or ratine given to an airplane insntar celUc n. wsu cap I&C : the Celtic languages excluding 
pilol authorized to do inslrument fiyinll Gaulish 

IDstrumenls pI 0/ INSTRU ... ENT. prt's Jd slllg 0/ INSTRUMENT insntar band Or Insular scnpt II. US" cap 1: a script charac-
Instrument weatlJer n : weather in which the ground is so terized by thick initial strokes and heavy shading develOped 

invi.ihl .. Irnrn f ...... : ...... _. :_ ... _ •• ___ • n .. ! __ ! .. __ •.. l_. ~ ; •• ~.., 



RULES. 



42 C.F.R. § 413.1 

c 
Effective: January 1,2008 

Code of Federal Regulations Currentness 
Title 42. Public He~lth 

Chapter IV. Centers for Medicare & Medicaid 
Services, Department of Health and Human 
Services (Refs & Annos) 

Subchapter B. Medicare Program 
"UI Part 413. Principles of Reasonable Cost 
Reimbursement; Payment for End-Stage 
Renal Disease Services; Optional Prospect
ively Determined Payment Rates for 
Skilled Nursing Facilities (Refs & Annos) 

"IiI Subpart A. Introduction and General 
Rules 

... § 413.1 Introduction. 

(a) Basis, scope, and applicability--

(I) Statutory basis--

(i) Basic provisions. 

(A) Section ISI5 of the Act requires that 
the Secretary make interim payments to 
providers and periodically determine the 
amount that should be paid under Part A of 
Medicare to each provider for the services 
it furnishes. 

(B) Section IS14(b) of the Act (for Part A) 
and section IS33(a) (for Part B) provide 
for payment on the basis of the lesser of a 
provider's reasonable costs or customary 
charges. 

(C) Section IS61(v) of the Act defines 
"reasonable cost". 
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(ii) Additional provisions. 

(A) Section I13S(b) of the Act specifies 
the conditions for Medicare payment for 
organ procurement costs. 

(B) Section ISI4(j) of the Act provides for 
exceptions to the "lower of costs or 
charges" provisions. 

(C) Sections ISI5(a) and IS33(e) of the 
Act provide the Secretary with authority to 
request information from providers to de
termine the amount of Medicare payment 
due providers. 

(D) Section IS33 (a)(4) and (i)(3) of the 
Act provide for payment of a blended 
amount for certain surgical services fur
nished in a hospital's outpatient depart
ment. 

(E) Section IS33(n) of the Act provides for 
payment of a blended amount for outpa
tient hospital diagnostic procedures such as 
radiology. 

(F) Section IS34( c)( I )(C) of the Act estab
lishes the method for determining Medi
care payment for screening mammograms 
performed by hospitals. 

(G) Section IS34(g) of the Act provides 
that payment for critical access hospital 
(CAH) outpatient services is the reason
able costs of the CAH in providing these 
services, as determined in accordance with 
section IS61(v)(I){A) of the Act and the 
applicable principles of cost reimburse-
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ment in this part and in part 415 of this 
chapter. 

(H) Section 1881 of the Act authorizes 
payment for services furnished to ESRD 
patients. 

(I) Section 1883 of the Act provides for 
payment for post-hospital SNF care fur
nished by a rural hospital that has swing
bed approval. 

(1) Sections 1886 (a) and (b) ofthe Act im
pose a ceiling on the rate of increase in 
hospital inpatient costs. 

(K) Sectiori 1886(h) of the Act provides 
for payment to a hospital for the services 
of interns and residents in approved teach
ing programs on the basis of a "per resid
ent" amount. 

(2) Scope. This part sets forth regulations gov
erning Medicare payment for services fur
nished to beneficiaries by-

(i) Hospitals and critical access hospital 
(CAH); 

(ii) Skilled nursing facilities (SNFs); 

(iii) Home health agencies (HHAs); 

(iv) End-stage renal disease (ESRD) facilities; 

(v) Organ procurement agencies (OPAs) and 
histocompatibility laboratories. 

(vi) [Reserved by 72 FR 66400] 
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(vii) [Reserved by 72 FR 66400] 

(3) Applicability. The payment principles and 
related policies set forth in this part are binding 
on CMS and its fiscal intermediaries, on the 
Provider Reimbursement. Review Board, and 
on the entities listed in paragraph (a)(2) ofthis 
section. 

(b) Reasonable cost reimbursement. Except as 
provided under paragraphs (c) through (h) of this 
section, Medicare is generally required, under sec
tion 18I4(b) of the Act (for services covered under 
Part A) and under section 1833(a)(2) of the Act (for 
services covered under Part B) to pay for services 
furnished by providers on the basis of reasonable 
costs as defined ip section 1861(v) of the Act, or 
the provider's customary charges for those services, 
if lower. Regulations implementing section 186I(v) 
are found generally in this part beginning at § 
4\3.5 .. 

(c) Outpatient maintenance dialysis and related ser
vices. Section 1881 of the Act authorizes special 
rules for the coverage of and payment for services 
furnished to ESRD patients. Sections 413 J 70 and 
4 \3.174 implement various provisions of section 
1881. In particular § 4 \3 .170 establishes a pro
spective payment method for outpatient mainten
ance dialysis services that applies both to hospital
based and independent ESRD facilities, and under 
which Medicare pays for both home and infacility 
dialysis services furnished on or after August I, 
1983. 

(d) Payment for inpatient hospital services. 

(I) For cost reporting periods beginning before 
October I, 1983, the amount paid for inpatient 
hospital services is determined on a reasonable 
cost basis. 
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(2) Payment to shon-term general hospitals 
located in the 50 States and the District of 
Columbia for the operating costs of hospital in
patient services for cost reponing periods be
ginning on or after October I, 1983, and for the 
capital-r~lated costs of inpatient services for 
cost reponing periods beginning on or after 
October I, 1991, are determined prospectively 
on a per discharge basis under pan 412 of this 
chapter except as follows: 

(i) Payment for capital-related costs for cost re
poning periods beginning before October I, 
1991, medical education costs, kidney acquisi
tion costs, and the costs of certain anesthesia 
services, is described in § 412.113 of this 
chapter. 

(ii) Payment to children's hospitals that are ex
cluded from the prospective payment systems 
under subpart B of pan 412 of this chapter, and 
hospitals outside the 50 States and the District 
of Columbia is on a reasonable cost basis, sub
ject to the provisions of § 413.40. 

(iii) Payment to hospitals subject to a State re
imbursement control system is de~cribed In 

paragraph (e) of this section. 

(iv) For cost reponing periods beginning before 
January 1,2005, payment to psychiatric hospit
als (as well as separate psychiatric units 
(distinct parts) of shon-term general hospitals) 
that are excluded under subpart B of part 412 
of this chapter from the prospective payment 
system is on a reasonable cost basis, subject to 
the provisions of § 413.40. 

(v) For cost reporting periods beginning on or 
after January I, 2005, payment to inpatient 
psychiatric facilities that meet the conditions of 
§ 412.404 of this chapter, is made under the 
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prospective payment system described in sub
pan N of part 412 of this chapter. 

(vi) For cost reporting periods beginning before 
January 1,2002, payment to rehabilitation hos
pitals (as well as separate rehabilitation units 
(distinct parts) of short-term general hospitals), 
that are excluded under subpart B of part 412 
of this subchapter from the prospective pay
ment systems is ,made on a reasonable cost 
basis, subject to the provisions of § 413.40. 

(vii) For cost reporting periods beginning on or 
after January I, 2002, payment to rehabilitation 
hospitals (as well as separate rehabilitation 
units (distinct pans) of shon-term' general hos
pitals) that meet the conditions of §.412.604 of 
this chapter is based on prospectively determ
ined rates under subpart P of part 412 of this 
subchapter. 

(viii) For cost reporting periods beginning be
fore October I, 2002, payment to long-term 
care hospitals that are excluded under subpart 
B of Part 412 of this subchapter from the pro
spective payment systems is on. a reasonable 
cost basis, subject to the provisions of § 
413.40. 

(ix) For cost reporting periods beginning on or 
after October I, 2002, payment to the long
term hospitals that meet the condition for pay
ment of §§ 412.505 through 412.511 of this 
subchapter is based on prospectively determ
ined rates under subpart 0 of Pan 412 of this 
subchapter. 

(e) State reimbursement control systems. Beginning 
October I, 1983. Medicare reimbursement for inpa
tient hospital services may be made in accordance 
with a State reimbursement control system rather 
than under die Medicare reimbursement principles 
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set forth in this part, if the State system is approved 
by CMS. Regulations implementing this lliternative 
reimbursement authority are set forth in Subpart C 
of Part 403 of this chapter. 

(1) Services of qualified nonphysician anesthetists. 
For cost reporting periods, or any part of a cost re
porting period. beginning on or after January I, 
1989, costs incurred for the services of qualified 
nonphysician anesthetists are not paid on a reason
able cost basis unless the provisions of" § 
412.113(c)(2) of this chapter apply. These services 
are paid under the special rules set forth in § 
405.553 of this chapter. . 

(g) Payment for services furnished in SNFs. 

(I) Except as specified in paragraph (g)(2)(ii) 
of this section, the amount paid for services 
furnished in cost reporting periods beginning 
before July 1, 1998, is detennined on a reason
able cost basis or, where applicable, in accord
ance with the prospectively determined pay
ment rates for low-volume SNFs established 
under section I 888(d) of the Act, as set forth in 
subpart I of this part. 

. (2) The amount paid for services (other than 
those described in § 411.15(p)(2) of this 
chapter)-

(i) nult are furnished in cost reporting periods 
beginning on or after July I, 1998, to a resident 
who is in a covered Part A stay, is detennined 
in accordance with the prospectively determ
ined payment rates for SNFs established under 
section 1888(e) of the Act, as set forth in sub
part J of this part 

(ii) That are furnished on ot after July I, 1998, 
to a resident who is not in a covered Part A 
stay, is detennined in accordance with any ap-
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plicable Part B fee schedule or, for a particular 
item or service to which no fee schedule ap
plies, by using the existing payment methodo
logy utilized under Part B for such item or ser
vice. 

(h) Payment for services furnished by HHAs. The 
amount paid for home health services as defined in 
section 1861(m) of the Act (except durable medical 
equipment and the covered osteoporosis drug as 
provided for in that section) that are furnished be
ginning on or after October I, 2000 to an eligible 
beneficiary under a home health plan of care is de
termined according to the prospectively determined 
payment rates for HHAs set forth in part 484, sub
part E of this chapter. 

[57 FR 33898, July 31, 1992; 57 FR 39829, Sept. I, 
1992; 58 FR 30670, May 26, 1993; 56 FR 6578, 
Feb. II, 1994; 59 FR 13459, March 22, 1994; 60 
FR 33136, June 27, 1995; 60 FR 37594, July 21, 
1995; 60 FR 50441, Sept. 29, 1995; 62 FR 31, Jan. 
2, 1997; 62 FR 46032, 46037, Aug. 29, 1997; 63 
FR 26309, May 12, 1998; 65 FR 18537, April 7, 
2000; 65 FR 40535, June 30, 2000; 65 FR 41211, 
July 3, 2000; 65 FR 46796, July 31, 2000; 66 FR 
41394, Aug. 7, 2001; 67 FR 44077, July 1,2002; 
67 FR 56055, Aug. 30, 2002; 69 FR 66981, Nov. 
15, 2004; 72 FR 66400, Nov. 27,2007] 

SOURCE: 51 FR 34794, Sept. 30, 1986; 54 FR 
37274, Sept. 7, 1989; 55 FR 2652, Jan. 26; 1990; 
55 FR 15175, April 20, 1990; 55 FR 33699, Aug. 
17, 1990; 55 FR 36071, Sept. 4, 1990; 55 FR 
53522, Dec. 31,1990; 56 FR 8842, March I, 1991; 
56 FR 43709, Sept. 4, 1991; 56 FR 54545, Oct. 22, 
199.1; 56 FR 59219, Nov. 25, 1991; 58 FR 30670, 
May 26, 1993; 58 FR 46340, Sept. I, 1993; 59 FR 
1285, Jan. 10, 1994; 59 FR 26964, May 25, 1994; 
59 FR 49834, Sept. 30, 1994; 60 FR 33135, June 
27, 1995; 60 FR 45849, Sept. I, 1995; 61 FR 
37014, July 16, 1996; 63 FR 310, Jan. 5, 1998; 63 
FR 15737, March 31, 1998; 63 FR 41004, July 31, 
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1998; 64 FR 41541, 41682, July 30, 1999; 64 FR 
42612, Aug. 5, 1999; 65 FR 47108, Aug. I, 2000; 
66 FR 39932, Aug. 1,2001; 66 FR 41394, Aug. 7, 
2001; 67 FR 50114, Aug. I, 2002; 68 FR 45471, 
Aug. I, 2003; 69 FR 49252, Aug. II, 2004; 69 FR 
66981 , Nov. 15, 2004; 71 FR 31046, May 31, 2006; 
71 FR 48141, Aug. 18, 2006; 72 FR 47412, Aug. 
22, 2007; 72 FR 66931, Nov. 27, 2007; 73 FR 
30267, May 23, 2008, unless otherwise noted. 

AUTHORITY: Sees. 1102, 1812(d), 1814(b), 1815, 
1833(a), (i), and (n), I 86 1 (v), 1871, 1881, 1883, 
and 1886 of the Social Security Act (42 U.S.C. 
1302, 1395d(d), 1395f(b), 1395g, I3951(a), (i), and 
(n), 1395x(v), 1395hh, 1395rr, 1395tt, and 
I395ww); and sec. 124 ofPubIic Law 106-133 (113 
Stat. 150IA-332). 

42 C. F. R. § 413.1., 42 CFR § 413.1 
Current through October 23, 2009; 74 FR 54757 
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c 
Effective:(See Text Amendments) 

Code of Federal Regulations Currentness 
Title 42. Public Health 

Chapter IV. Centers for Medicare & Medicaid 
Services, Department of Health and Human 
Services (Refs & Annos) 

Subchapter B. Medicare Program 
"Ii Part 413. Principles of Reasonable Cost 
Reimbursement; Payment for End-Stage 
Renal Disease Services; Optional Prospect
ively Determined Payment Rates for 
Skilled Nursing Facilities (Refs & Annos) 

"'it Subpart A .. Introduction and General 
Rules 

... § 413.5 Cost reimbursement: 
General. 

(a) In formulating methods for ~ing fair and 
equitable reimbursement for services rendered be
neficiaries of the program, payment is to be made 
on the basis of current costs of the individual pro
vider, rather than costs of a past period or a fixed 
negotiated rate. All necessary and proper expenses 
of an institution in the production of services, in
cluding normal standby costs, are recognized. Fur
thermore, the share of the total institutional cost 
that is borne by the program is related to the care 
furnished beneficiaries so that no part of their cost 
would need to be borne by other patients. Con
versely, costs attributable to other patients ofthe in
stitution are not to be borne by the program. Thus, 
the application of this approach, with appropriate 
accounting support. will result in meeting actual 
costs of services to beneficiaries as such costs vary 
from institution to institution. However, payments 
to providers of services for services furnished 
Medicare beneficiaries are subject to the provisions 
of §§ 413.13 and 413.30. 

(b) Putting these several points together, certain 
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tests have been evolved for the principles of reim
bursement and certain goals have been established 
that they should be designed to accomplish. In gen
eral terms, these are the tests or objectives: 

(I) That the methods of reimbursement should 
. result in current payment so that institutions 
will not be disadvantaged, as they sometimes 
are under other arrangements, by having to put 
up money for the purchase of goods and ser
Vices well before they receive reimbursement. 

(2) That, in addition to current payment, there 
should be retroactive adjuSbnent so that in
creases in costs are taken fully into account as 
they actually occurred, not just prospectively . 

(3) That there be a division of the allowable 
costs between the beneficiaries of this program 
and the other patients of the provider that takes 
account of the actual use of services by the be
neficiaries of this program and that is fair to 
each provider individually. 

(4) That there be sufficient flexibility in the 
methods of reimbursement to be used, particu
larly at the beginning of the program, to take 
account of the great differences in the present 
state of development of recordkeeping. 

(5) That the principles should result in the 
equitable treabnent of both nonprofit organiza
tions and profit-making organizations. 

(6) That there should be a recognition of the 
need of hospitals and other providers to keep 
pace with growing needs and to make improve
ments. 

02009 Thomson Reuters. No Claim to Orig. US Gov. Works. 



42 C.F.R. § 413.5 

(c) As formulated herein, the principles given re
cognition to such factors as depreciation, interest, 
bad debts, educational costs, compensation of own
ers, and an allowance for a reasonable return on 
equity capital (in the case of certain proprietary 
providers). With respect to allowable costs some 
items of inclusion and exclusion are: 

(I) An appropriate part of the net cost of ap
proved educational activities will be included. 

. (2) Costs incurred for research purposes, over 
and above usual patient care, will not be in
cluded. 

(3) [Reserved] 

(4) The value of services provided by nonpaid 
workers, as members of an organization 
(including services of members of religious or~ 
ders) having an agreement with the provider to 
furnish such services, is includable in the 
amount that would be paid others for similar 
work .. 

. (5) Discounts and allowances received on the 
purchase of goods or services are reductions of 
the cost to which they relate. 

(6) Bad debts growing out of the failure of a 
beneficiary to pay the deductible, or the coin
surance, will be reimbursed (after bona fide ef
forts at collection). 

(7) Charity and courtesy allowances are not in
cludable, although "fringe benefit" allowances 
for employees under a formal plan will be in
cludable as part of their compensation. 

(8) A reasonable allowance of compensation 
for the services of owners in profltmaking or-
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ganizations will be allowed providing their ser
vices are actually performed in a necessary 
function. 

(9) Reasonable cost of physicians' direct med
ical and surgical services (including supervi
sion of interns and residents in the care of indi
vidual patients) furnished in a teaching hospital 
may be reimbursed as a provider cost (as de
scribed in § 415.162 of this chapter) if elected 
as provided for in § 415.160 of this chapter . 

(d) In developing these principles.ofreimbursement 
for the Medicare program, all of the considerations 
inherent in allowances for depreciation were stud
ied. The principles, as presented, provide options to 
meet varied situations. Depreciation will essentially 
be on an historical cost basis but since many insti
tutions do not have adequate records of old assets, 
the principles provide an. optional allowance in lieu 
of such depreciation for assets acquired before 
1966. For assets acquired after 1965, the historical 
cost basis must be used. All assets actually in use 
for production of services for Medicare beneficiar
ies will be recognized even though they may have 
been fully or partially depreciated for other pur
poses. Assets financed with public funds may be 
depreciated. Although funding of depreciation is 
not required, there is an incentive for it since in
come from funded depreciation is not considered as 
an offset which must be taken to reduce the interest 
expense that is allowable as a program cost. 

(e) A return on the equity capital of proprietary fa
cilities, as described in § 413.157, is an allowance 
in addition to the reasonable cost of covered ser
vices furnished to beneficiaries. 

(t) Renal dialysis items and services furnished un
der the ESRD provision are reimbursed and repor
ted under §§ 413.170 and 413.174 respectively. For 
special rules concerning health maintenance organ
izations (HMOs), and providers of services and oth-
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er health care facilities that are owned or operated 
by an HMO, or related to an HMO by common 
ownership or control, see §§ 417.242(bXI4) and 
417.250(c) of this chapter. 

[51 FR 37398, Oct. 22, 1986; 52 FR 21225, June 4, 
1987; 52 FR 23398, June 19, 1987; 57 FR 39829, 
Sept. I, 1992; 60 FR 63189, Dec. 8, 1995; 61 FR 
63748, Dec. 2, 1996] 

SOURCE: 51 FR 34794, Sept. 30, 1986; 54 FR 
37274; Sept. 7, 1989; 55 FR 2652, Jan. 26, 1990; 
55 FR 15175, April 20, 1990; 55 FR 33699, Aug. 
17, 1990; 55 FR 36071, Sept. 4, 1990; 55 FR 
53522, Dec. 31, 1990; 56 FR 8842, March I, 1991; 
56 FR 43709, Sept. 4,1991; 56 FR 54545, Oct. 22, 
1991; 56 FR 59219, Nov. 25, 1991; 58 FR 30670, 
May 26, 1993; 58 FR 46340, Sept. 1, 1993; 59 FR 
1285, Jan. 10, 1994; 59 FR 26964, May 25, 1994; 
59 FR 49834, Sept. 30, 1994; 60 FR 33135, June 
27, 1995; 60 FR 45849, Sept. 1, 1995; 61 FR 
37014, July 16, 1996; 63 FR 310, Jan. 5, 1998; 63 
FR 15737, March 31, 1998; 63 FR 41004, July 31, 
1998; 64 FR 41541, 41682, July 30, 1999; 64 FR 
42612, Aug. 5, 1999; 65 FR 47108, Aug. 1,2000; 
66 FR 39932, Aug. 1,2001; 66 FR 41394, Aug. 7, 
2001; 67 FR 50114, Aug. 1, 2002; 68 FR 45471, 
Aug. 1, 2003; 69 FR 49252, Aug. 11, 2004; 69 FR 
66981, Nov. 15, 2004; 71 FR 31046, May 31, 2006; 
71 FR 48141, Aug. 18,2006; 72 FR 47412, Aug. 
22, 2007; 72 FR 66931, Nov. 27, 2007; 73 FR 
30267, May 23, 2008, unless otherwise noted. 

AUTHORITY: Secs. 1102, 1812(d), 1814(b), 1815, 
1833(a), (i), and (n), 1861(v), 1871, 1881, 1883, 
and 1886 of the Social Security Act (42 U.S.C. 
1302, 1395d(d), 1395t{b), 1395g, I 3951(a), (i), and 
(n), I 395x(v), 1395hh, 1395rr, 1395U, and 
1395ww); and sec. 124 of Public Law 106-133 (113 
Stat. 1501A-332). 

42 C. F. R. § 413.5, 42 CFR § 413.5 
Current through October 23, 2009; 74 FR 54757 
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Effective: January 1,2007 

Code of Federal Regulations Currentness 
Title 42. Public Health 

Chapter IV. Centers for Medicare & Medicaid 
Services, Department of Health and Human 
Services (Refs & Annos) 

Subchapter B. Medicare Program 
"fj Part 413. Principles of Reasonable Cost 
Reimbursement; Payment for End-Stage 
Renal Disease Services; Optional Prospect
ively Detennined Payment Rates for 
Skilled Nursing Facilities (Refs & Annos) 

"'IiI Subpart F. Specific Categories of 
Costs 

.... § 413.89 Bad debts, charity, and 
. courtesy allowances. 

(a) Principle. Bad debts, charity, and courtesy al
lowances are deductions from revenue and are not 
to be included in allowable cost. However, subject 
to the limitations described under paragraph (h) of 
this section and the exception for services described 
under paragraph (i) of this section, bad debts attrib
utable to the deductibles and coinsurance amounts 
are reimbursable under the program. 

(b) Definitions--

(I) Bad debts. Bad debts are amounts con
sidered to be uncollectible from accounts and 
notes receivable that were created or acquired 
in providing services. "Accounts receivable" 
and· "notes receivable" are designations for 
claims arising from the furnishing of services, 
and are collectible in money in the relatively 
near future. 

(2) Charity allowances. Charity allowances are 
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reductions in charges made by the provider of 
services because of the indigence or medical 
indigence of the patient. Cost of free care 
(uncompensated services) furnished under a 
Hill-Burton obligation are considered as char
ity allowances. 

(3) Courtesy allowances. Courtesy allowances 
indicate a reduction in charges in the fonn of 
an allowance to physicians, clergy, members of 
religious orders, and others as approved by the 
governing body of the provider, for services re
ceived from the provider. Employee fringe be
nefits, such as hospitalization and personnel 
health programs, are not considered to be cour
tesy allowances . 

(c) Normal accounting treatment: Reduction in rev
enue. Bad debts, charity, and courtesy allowances 
represent reductions in revenue. The failure to col
lect charges for services furnished does not add to 
the cost of providing the services. Such costs have 
already been incurred in the production of the ser
vices. 

(d) Requirements for Medicare. Under Medicare, 
costs of covered services furnished beneficiaries are 
not to be borne by individuals not covered by the 
Medicare program, and conversely, costs of ser
vices provided for other than beneficiaries are not 
to be borne by the Medicare program. Uncollected 
revenue related to services furnished to beneficiar
ies of the program generally means the provider has 
not recovered the cost of services covered by that 
revenue. The failure of beneficiaries to pay the de
ductible and coinsurance amounts could result in 
the related costs of covered services being borne by . 
other than Medicare beneficiaries. To assure that 
such covered service costs are not borne by others, 
the costs attributable to the deductible and coinsur
ance amounts that remain unpaid are added to the 
Medicare share of allowable costs. Bad debts 
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arising from other sources are not allowable costs. 

(e) Criteria for allowable bad debt. A bad debt must 
meet the following criteria to be allowable: 

(1) The debt must be related to covered ser
vices and derived from deductible and coinsur
ance amounts. 

(2) The provider must be able to establish that 
reasonable collection efforts were made. 

(3) The debt was actually uncollectible when 
claimed as worthless. 

(4) Sound business judgment established that 
there was no likelihood of recovery at any time 
in the future. 

(f) Charging of bad debts and bad debt recoveries. 
The amounts uncollectible from specific beneficiar
ies are to be charged off as bad debts in the ac
counting period in which the accounts are deemed 
to be worthless. In some cases an amount previ
ously written off as a bad debt and allocated to the 
program may be recovered in a subsequent account
ing period; in such cases the income therefrom 
must be used to reduce the cost of beneficiary ser
vices for the period in which the collection is made. 

(g) Charity allowances. Charity allowances have no 
relationship to beneficiaries of the Medicare pro
gram and are not allowable costs. These charity al
lowances include the costs of uncompensated ser
vices furnished under a Hill-Burton obligation. 
(N ote: In accordance with section I 06(b) of Pub.L. 
97-248 (enac,ted September 3, 1982), this sentence 
is effective with respect to any costs incurred under 
Medicare except that it does not apply to costs 
which have been allowed prior to September 3, 
1982, pursuant to a final court order affirmed by a 
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United States Court of Appeals.) The cost to the 
provider of employee fringe-benefit programs is an 
allowable element of reimbursement. 

(h) Limitations on bad debts. 

(1) Hospitals. In determining reasonable costs 
for hospitals, the amount of bad debt otherwise 
treated as allowable costs (as defined in para
graph (e) of this section) is reduced-

(i) For cost reporting periods beginning during 
fiscal year 1998, by 25 percent; 

(ii) For cost reporting periods beginning during 
fiscal year 1999, by 40 percent; 

(iii) For cost reporting periods beginning dur
ing fiscal year 2000, by 45 percent; and 

(iv) For cost reporting periods beginning dur
ing a subsequent fiscal year, by 30 percent. 

(2) Skilled nursing facilities. For cost reporting 
periods beginning during fiscal year 2006 or 
during a subsequent fiscal year, the amount of 
skilled nursing facility bad debts for coinsur
ance otherwise treated as allowable costs (as 
defined in paragraph (e) of this section) for'ser
vices furnished to a patient who is not a dual 
eligible individual is reduced by 30 percent. A 
dual eligible individual is defined for this sec
tion as an individual that is entitled to benefits 
under Part A of Medicare and is determined 
eligible by the State for medical assistance un
der Title XIX of the 'Act as described under 
paragraph (2) of the definition of a "full-benefit 
dual eligible individual" at § 423.772 of this 
chapter. 

(i) Exception. Bad debts arising from covered ser-
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vices paid under a reasonable charge-based method
ology or a fee schedule are not reimbursable under 
the program. 

[57 FR 33898, July 31, 1992; 60 FR 63189, Dec. 8, 
1995; 63 FR 41005, July 31, 1998; 66 FR 32195, 
June 13,2001; 66 FR 39932, Aug. 1,2001; 69 FR 
49254, Aug. II, 2004; 71 FR 48142, Aug. 18, 
2006; 71 FR 69785, Dec. I, 20061 

SOURCE: 51 FR 34794, Sept. 30, 1986; 54 FR 
37274, Sept. 7, 1989; 55 FR 2652, Jan. 26, 1990; 
55 FR 15175, April 20, 1990; 55 FR 33699, Aug. 
17, 1990; 55 FR 36071, Sept. 4, 1990; 55 FR 
53522, Dec. 31, 1990; 56 FR 8842, March I, 1991; 
56 FR 43709, Sept. 4, 1991; 56 FR 54545, Oct. 22, 
1991; 56 FR 59219, Nov. 25, 1991; 58FR 30670, 
May 26, 1993; 58 FR 46340, Sept. 1, 1993; 59 FR 
1285, Jan. 10, 1994; 59 FR 26964, May 25, 1994; 
59 FR 49834, Sept. 30, 1994; 60 FR 33135, June 
27, 1995; 60 FR 45849, Sept. I, 1995; 61 FR 
37014, July 16, 1996; 63 FR 310, Jan. 5, 1998; 63 
FR 15737, March 31, 1998; 63 FR 41004, July 31, 
1998; 64 FR 41541, 4 I 682, July 30, 1999; 64 FR 
42612, Aug. 5, 1999; 65 FR 47108, Aug. 1,2000; 
66 FR 39932, Aug. 1,2001; 66 FR 41394, Aug. 7, 
2001; 67 FR 50))4, Aug. I, 2002; 68 FR 45471, 
Aug. 1,2003; 69 FR 49252, Aug. I 1,2004; 69 FR 
66981, Nov. 15,2004; 71 FR 31046, May 31, 2006; 
71 FR 48141, Aug. 18,2006; 72 FR 47412, Aug. 
22, 2007; 72 FR 66931, Nov. 27, 2007; 73 FR 
30267, May 23, 2008, unless otherwise noted. 

AUTHORITY: Secs. 1102, 1812(d), 1814(b), 1815, 
1833(a), (i), and (n), 1861(v), 1871, i881, 1883, 
and 1886 of the Social 8.ecurity Act (42 U.S.C. 
1302, 1395d(d), 1395f(b), 1395g, 13951(a), (i), and 
(n), 1395x(v), 1395hh, 1395rr, 1395tt, and 
1395ww); and sec. 124 of Public Law 106-133 (113 
Stat. 150IA-332). 

42 C. F. R. § 413.89,42 CFR § 413.89 
Current through October 23,2009; 74 FR 54757 
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Westlaw 
42 C.F.R. § 489.21 

c 
Effective:ISee Text Amendments) 

Code of Federal Regulations Currentness 
Title 42. Public Health 

Chapter IV. Centers for Medicare & Medicaid 
Services, Department of Health and Human 
Services (Refs & Annos) 

Subchapter G. Standards and Certification 
(Refs & Annos) 
~ Part 489. Provider Agreements and 
Supplier Approval (Refs & Annos) 

"Ii Subpart B. Essentials of Provider 
Agreements 

... § 489.21 Specific limitations on 
charges. 

Except ~ specified in subpart C of this part, the 
provider agrees not to charge a beneficiary for any 
of the following: 

(a) Services for which the beneficiary is entitled to 
have payment made under Medicare. 

(b) Services for which the beneficiary would be en
titled to have payment made if the provider--

(1) Had in its files the required certification 
and recertification by a physician relating to 
the services furnished to the beneficiary; 

(2) Had furnished the information required by 
the intermediary in order to determine the 
amount due the provider on behalf of the indi
vidual for the period with respect to which pay
ment is to be made or any prior period; 

(3) Had complied with the provisions requiring 
timely utilization review of long stay cases so 

Page I 

that a limitation on days of service has not been 
imposed under section I 866(d) of the Act (see 
subpart K of part 405 and part 482 of this 
chapter for utilization review requirements); 
and 

(4) Had obtained, from the beneficiary or a per
son acting on his or her behalf, a written re
quest for payment to be made to the provider, 
and had properly filed that request. (If the be
neficiary or person on his or her behal f refuses 
to execute a written request, the provider may 
charge the beneficiary for all services furnished 
to him or her.) 

(c) Inpatient hospital services furnished to a benefi
ciary who exhausted his or her Part A benefits, if 
CMS reimburses the provider for those services. 

(d) Custodial care and services not reasonable and 
necessary for the diagnosis or treatment of illness 
or injury, if--

(I) The beneficiary was without fault in incur
ring the expenses; and 

(2) The determination that payment was incor
rect was not made until after the third year fol
lowing the year in which the payment notice 
was sent to the beneficiary. 

(e) Inpatient hospital services for which a benefi
ciary would be entitled to have payment made un
der Part A of Medicare but for a denial or reduction 
in payments under regulations at § 412.48 of this 
chapter or under section I 886(t) of the Act. 

(t) Items and services furnished to a hospital inpa
tient (other than physicians' services as described in 

~ 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 



42 C.F.R. § 489.21 

§ 415.\o2(a) of this chapter or the services of an 
anesthetist as described in § 405.553(b)(4) of this 
chapter) for which Medicare payment would be 
made if furnished by the hospital or by other pro
viders or suppliers under arrangements made with 
them by the hospital. For this purpose, a charge by 
another provider or supplier for such an item or ser
yice is treated as a charge by the hospital for the 
item or service, and is also prohibited. 

(g) [Reserved] 

(h) Items and services (other than those described 
in §§ 489.20(s)(1) throl,lgh (15» required to be fur
nished under § 489.20(s) to a resident of an SNF 
(defined in § 411.l5(p) of this chapter), for which 
Medicare payment would be made if furnished by 
the SNF or by other providers or suppliers under ar
rangements made with them by the SNF. For this 
purpose, a charge by another provider or supplier 
for such an item or service is treated as a charge by 
the SNF for the item or service, and is also prohib
ited. 

[45 FR 22937, April 4, 1980; 48 FR 39838, Sept. I, 
1983; 49 FR 324, Jan. 3, 1984; 51 FR 22052, June 
17, 1986; 52 FR 27165, July 23, 1987; 60 FR 
63189, Dec. 8, 1995; 64 FR 41683, July 30, 1999; 
65 FR 46796, July 31, 2000; 65 FR 62646, Oct. 19, 
2000; 66 FR 3960 I, July 31, 200 I J 

SOURCE: 45 FR 22937, Apr. 4, 1980; 51 FR 
16789,May6, 1986;51 FR24492,July3, 1986;51 
FR 34788, Sept. 30, 1986; 51 FR 41338, Nov. 14, 
1986; 52 FR 27165, July 23, 1987; 53 FR 38835, 
Sept. 30, 1988; 54 FR 29717, July 14, 1989; 56 FR 
48879, Sept. 26,1991; 59 FR 32120, June 22,1994; 
59 FR 56250, Nov. 10, 1994; 60 FR 50441, Sept. 
29, 1995; 64 FR 66279, Nov. 24, 1999; 64 FR 
67052, Nov. 30, 1999; 69 FR 69268, Nov. 26, 
2004; 71 FR 71334, Dec. 8, 2006; 72 FR 47412, 
Aug. 22, 2007, unless otherwise noted. 
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AUTHORITY: Sees. 1102, 1819, 1 820(e), 1861, 
1864(m), 1866, 1869, and 1871 of the Social Secur
ity Act (42 U.S.C. 1302, 1395i-3, 1395x, 
1395aa(m), 1395cc, 1395ff, and 1395hh). 

42 C. F. R. § 489.21, 42 CFR § 489.21 
Current through October 23, 2009; 74 FR 54757 
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wesiiilw. 
42 C.F.R. § 489.3 

c 
Effective: October 1, 2008 

Code of Federal Regulations Currentness 
Title 42. Public Health 

Chapter IV. Centers for Medicare & Medicaid 
Services, Department of Health and Human 
Services (Refs & Annos) 

Subchapter G. Standards and Certification 
(Refs & Annos) 

"Ii Part 489. Provider Agreements and 
Supplier Approval (Refs & Annos) 

"'IliI Subpart A. General Provisions 

... § 489.3 Definitions. 

For purposes of this part--

Immediate Jeopardy means a situation in which the 
provider's noncompliance with one or more require
ments of participation has caused, or is likely to 
cause, serious injury, harm, impairment, or death to 
a resident. 

Physician-owned hospital means any participating 
hospital (as defined in § 489.24) in which a physi
cian, or an immediate family member of a physi
cian (as defined in § 411.351 of this chapter), has 
an ownership or investment interest in the hospital. 
The ownership or investment interest may be 
through equity, debt, or other means, and includes 
an interest in an entity that holds an ownership or 
investment interest in the hospital. This definition 
does not include a hospital with physician owner
ship or investment interests that satisfy the require
ments at § 411.356(a) or (b) of this chapter. 

Provider agreement means an agreement between 
CMS and one of the providers specified in § 
489.2(b) to provide services to Medicare beneficiar
ies and to comply with the requirements of section 
1866 of the Act. 

Page 1 

[48 FR 39837, Sept. 1, 1983; 51 FR 24492, July 3, 
1986; 54 FR 5373, Feb. 2, 1989; 54 FR 29717, July 
14, 1989; 54 FR 53611, Dec. 29, 1989; 59 FR 
56250, Nov. 10, 1994; 60 FR 50119, Sept. 28, 
1995; 72 FR 47412, Aug. 22, 2007; 73 FR 48757, 
Aug. 19,2008] 

SOURCE: 45 FR 22937, Apr. 4, 1980; 51 FR 
16789, May 6,1986; 51 FR 24492, July 3, 1986; 51 
FR 34788, Sept~ 30, 1986; 51 FR 41338, Nov. 14, 
1986; 52 FR 27765, July 23, 1987; 53 FR 38835, 
Sept. 30, 1988; 54 FR 29717, July 14, 1989; 56 FR 
48879, Sept. 26,1991; 59 FR 32120, June 22,1994; 
59 FR 56250, Nov. 10, 1994; 60 FR 50441, Sept . 
29, 1995; 64 FR 66279, Nov. 24, 1999; 64 FR 
67052, Nov. 30, 1999; 69 FR 69268, Nov. 26, 
2004; 71 FR 71334, Dec. 8, 2006; 72 FR 47412, 
Aug. 22, 2007, unless otherwise noted. 

AUTHORITY: Secs. 1l02, 1819, I 820(e), 1861, 
1864(m), 1866, 1869, and 1871 of the Social Secur
ity Act (42 U.S.C. 1302, 1395i-3, 1395x, 
1395aa(m), 1395cc, 1395ff, and 1395hh). 

42 C. F. R. § 489.3, 42 CFR § 489.3 
Current through October 23,2009; 74 FR 54757 

© 2009 Thomson Reuters 
END OF DOCUMENT 

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 



WestLaw. 
42 C.F.R. § 489.30 

c 
Effective:(See Text Amendments} 

Code of Federal Regulations Currentness 
Title 42. Public Health 

Chapter IV. Centers for Medicare & Medicaid 
Services, Department of Health and Human 
Services (Refs & Annos) 

Subchapter G. Standards and Certification 
(Refs & Annos) 

"Ii Part 489. Provider Agreements and 
Supplier Approval (Refs & Annos) 

"Ii Subpart C. Allowable Charges 

... § 489.30 Allowable charges: De
ductibles and coinsurance. 

(a) Part A deductible and coinsurance. The provider 
may charge the beneficiary or other person on his 
or her behalf: 

(I) The amount of the inpatient hospital de
ductible or, if less, the actual charges for the 
services; 

(2) The amount of inpatient hospital coinsur
ance applicable for each day the individual is 
furnished inpatient hospital services after the 
60th day, during a benefit period; and 

(3) The posthospital SNF care coinsurance 
amount. 

(4) In the case of durable medical equipment 
(DME) furnished as a home health service, 20 
percent of the customary charge for the service. 

(b) Part B deductible and coinsurance. 

(I) The basic allowable charges are the $75 de-

Page I 

ductible and 20 percent of the customary 
(insofar as reasonable) charges in excess of that 
deductible. 

(2) For hospital outpatient services, the allow
able deductible charges depend on whether the 
hospital can determine the beneficiary's deduct
ible status. 

(i) If the hospital is unable to determine the de
ductible status, it may charge the beneficiary 
its full customary charges up to $75. 

(ii) If the beneficiary provides official informa
tion as to deductible status, the hospital may 
charge only the unmet portion of the deduct
ible. 

(3) In either of the cases discussed in paragraph 
(b )(2) of this section, the hospital is required to 
file with the intermediary, on a form prescribed 
by eMS, information as to the services, 
charges, and amounts collected. 

(4) The intermediary must reimburse the bene
ficiary if reimbursement is authorized and cred
it the expenses to the beneficiary's deductible if 
the deductible has not yet been met. 

(5) In the case of DME furnished as a home 
health service under Medicare Part B, the coin
surance is 20 percent of the customary (insofar 
as reasonable) charge for the services, with the 
following exception: If the DME is used DME 
purchased by or on behalf of the beneficiary at 
a price at least 25 percent less than the reason
able charge for comparable new equipment, no 
coinsurance is required. 

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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[51 FR 41350, Nov. 14, 1986; 53 FR 6649, March 
2,1988; 53 FR 12945, April 20, 1988] 

SOURCE: 45 FR 2293.7, Apr. 4, 1980; 51 FR 
16789, May 6, 1986; 51 FR 24492, July 3, 1986; 51 
FR 34788, Sept. 30, 1986; 51 FR 41338, Nov. 14, 
1986; 52 FR 27765, July 23, 1987; 53 FR 38835, 
Sept. 30, 1988; 54 FR 29717, July 14, 1989; 56 FR 
48879,Sept.26, 1991; 59 FR32120,June 22, 1994; 
59 FR 56250, Nov. 10, 1994; 60 FR 50441, Sept. 
29, 1995; 64 FR 66279, Nov. 24, 1999; 64 FR 
67052, Nov. 30, 1999; 69 FR 69268, Nov. 26, 
2004; 71 FR 71334, Dec. 8, 2006; 72 FR 47412, 
Aug. 22,2007, unless otherwise noted. 

AUTHORITY: Secs. 1102, 1819, I 820(e), 1861, 
1864(m), 1866, 1869, and 1871 of the Social Secur
ity Act (42 U.S.C. 1302, 1395i-3, 1395x, 
1395aa(m), 1395cc, I395ff, and 1395hh). 

42 C. F. R. § 489.30,42 CFR § 489.30 
Current through October 23,2009; 74 FR 54757 
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RULE 14.2 
WHO IS ENTITLED TO COSTS 

A commissioner or clerk of the appellate court will 
award costs to the party that substantially prevails on 
review, unless the appellate court directs otherwise in its 
decision terminating review. If there is no substantially 
prevailing party on rev~ew, the commissioner or clerk will 
not award costs to any party. An award of costs will specify 
the party who must pay the award. In a criminal case 
involving an indigent juvenile or adult offender, an award 
of costs will apportion the money owed between the county 
and the State. A party who is a nominal party only will not 
be awarded costs and will not be required to pay costs. A 
"nominal party" is one who is named but has no real interest 
in the controversy. 



RULE 14.3 
EXPENSES ALLOWED AS COSTS 

(a) Generally. Only statutory attorney fees and the reasonable 
expenses actually incurred by a party for the following items which'were 
reasonably necessary for review may be awarded to a party as costs: (1) 
preparation of the original and one copy of the report of proceedings, 
(2) copies of the clerk's papers, (3) preparation of a brief or other 
original document to be reproduced by the clerk, as provided in rule 
14.3(b), (4) transmittal of the record on review, (5) expenses incurred 
in superseding the decision of the trial court, but not ordinarily 
greater than the usual cost of a commercial surety bond, (6) the lesser 
of the charges of the clerk for reproduction of briefs, petitions, and 
motions, or the costs incurred by the party reproducing briefs as 
authorized under rule 10.5(a), (7) the filing fee, and (8) such other 
sums as provided by statute. If a party has incurred an expense for one 
of the designated items, the item is presumed to have been reasonably 
necessary for review, which presumption is rebuttable. The amount paid by 
a party for the designated item is presumed reasonable, which presumption 
is rebuttable. 

(b) Special Rule for Cost of Preparing Brief or Other Original 
Document. The costs awarded for preparing a brief or other original 
document is an amount per page fixed from time to time by the Supreme 
Court. The cost for preparing a brief or other original document will 
only be awarded for a brief or document which substantially complies with 
these rules and only for the actual number of pages of the brief or 
document including the front cover and appendix. If a brief or document 
is unreasonably long, costs will be awarded only for a reasonable number 
of pages. 

(c) Special Rule for Indigent Review. An Indigent may not recover 
costs from the State for expenses paid with public funds as provided in 
Title 15. The clerk or commissioner will claim costs due from other 
parties which reimburse the State for expenses paid with public finds as 
provided in Title 15. 

[Amended effective July I, 1976; July 2, 1976; September I, 1985; September I, 1994] 

References 

Rule 18.1, Attorney Fees and Expenses; RCW 4.84, Costs. 
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RULE 14.4 
COST BILL 

(a) Generally. Except. as provided 1n sections (b) and (c), a party 
seeking costs on review must file a cost bill with the appellate court and 
serve a copy of the cost bill on all parties within 10. days after the 
filing of an appellate court decision terminating review. If a party seeks 
costs for an expense incurred after the time to file a cost bill has 
expired, that party must serve on all. parties and file a supplemental cost 
bill with the appellate court within 10 days after the expense was 
incurred. If a decision terminating review is modified to the extent that a 
different party is entitled to costs, the party seeking costs must file a 
cost bill with the appellate court and serve a copy of the cost bill on all 
parties within 10 days after the filing of the decision which modifies the 
original decision terminating review. 

(b) When Costs Abide Final Re~ult and There Is no Second Review. If the 
costs on review are to abide the final determination in the trial court and 
that final determination is not reviewed by the appellate court, a party 
seeking costs must, within 30 days after the time to seek review of the 
trial court decision has expired, file with the appellate court and s~rve 
on each party: (1) a cost bill for costs on review, or if a cost bill was 
filed for the earlier review, a copy of the cost bill previously filed in 
the appellate court, (2) a copy of the final determination of the trial 
court, and (3) an affidavit stating that a notice of appeal or notice f~r 
discretionary review of the decision finally determining the case has not 
been filed. 

(c) When Costs Abide Final Result and There Is a Second Review. If the 
costs on review are to abide the final determination of the case by the 
trial court and that final determination is reviewed by the appellate 
court, the costs of the earlier review will be taxed at the same time the 
costs of the later review are taxed. A party seeking costs of the earlier 
review must file (1) a cost bill f9r costs on the earlier review or, if a 
cost bill was filed for the earlier review, a copy of the cost bill for the 
earlier review, and (2) a cost bill for the later review. 

References 
Form 10, Cost Bill; Rule 12.5, Mandate. 



RAP RULE 18.1 
ATTORNEY FEES AND EXPENSES 

(a) Generally. If applicable law grants to a party the right to 
recover reasonable attorney fees or expenses on review before either the 
Court of Appeals or Supreme Court, the party must request the fees or 
expenses as provided in this rule, unless a statute specifies that the 
request is to be directed to the trial court. 

(b) Argument in Brief. The party must devote a section of its 
opening brief to the request for the fees or expenses. Requests made at 
the Court of Appeals will be considered as continuing requests at the 
Supreme Court. The request should not be made in the cost bill. In a 
motion on the merits pursuant to rule 18.14, the request and supporting 
argument must be included in the motion or response if the requesting 
party has not yet filed a brief. . 

(c) Affidavit of Financial Need. In any action where applicable law 
mandates consideration of the financial resources of one or more parties 
regarding an award of attorney fees and expenses, each party must serve 
upon the other and file a financial affidavit no later than 10 days 
prior to the date the case is set for oral argument or consideration on 
the merits; however, in a motion on the merits'pursuant to rule 18.14, 
each party must serve and file a financial affidavit along with its 
motion or response. Any answer to an affidavit of financial need must be 
filed and served within 7 days after service of the affidavit. 

(d) Arfidavit of Fees and Expenses. Within 10 days after the filing 
of a decision awarding a party the right to reasonable attorney fees and 
expenses, the party must serve and file in the appellate court an 
affidavit detailing the expenses incurred and the services performed by counsel. 

(e) Objection to Affidavit of Fees and Expenses; Reply. A party may 
object to a request for fees and expenses filed pursuant to section (d) 
by serving and filing an answer with appropriate documentation 
containing specific objections to the requested fee. The answer must be 
served and filed within 10 days after service of the affidavit of fees 
and expenses upon the party. A party may reply to an answer by serving 
and filing the reply documents within 5 days after the service of the 
answer upon that party. 

(f) Commissioner or Clerk Awards Fees and Expenses. A commissioner 
or clerk will determine the amount of the award, and will notify the 
parties. The determination will be made without a hearing, unless one is 
requested by the commissioner or clerk. 

(g) Objection to Award. A party may object to the commissioner's or 
clerk's award only by motion to the appellate court in the same manner 
and within the same time as provided in rule 17.7 for objections to any 
other rulings of a commissioner or clerk. 

(h) Transmitting Judgment on Award. The clerk will include the award 
of attorney fees and expenses in the mandate, or the certificate of 
finality, or in a supplemental judgment. The award of fees and expenses 
may be enforced in the trial court. 

(i) Fees and Expenses Determined After Remand. The appellate court 
may direct that the amount of fees and expenses be determined by the 
trial court after remand. 

(j) Fees for Answering Petition for Review. If attorney fees and 
expenses are awarded to the party who prevailed in the Court of Appeals, 



and if a petition for review to the Supreme Court is subsequently 
denied, reasonable attorney fees and expenses may be awarded for the 
prevailing party's preparation and filing of the timely answer to the 
petition for review. A party seeking attorney fees and expenses should 
request them in the a"nswer to the petition for review. The Supreme Court 
will decide whether fees ar~ to be awarded at the time the Supreme Court 
denies the petition for review. If fees are awarded, the party to whom 
fees are awarded should submit an affidavit of fees and expenses within 
the ~ime and in the manner provided in section (d). An answer to the 
request or a reply to an answer may be filed within the time and in the 
manner provided in section (e). The commissioner or clerk of the Supreme 
Court will determine the amount of fees without oral argument, unless 
oral argument is requested by the commissioner or clerk. Section (g) 
applies to objections to the award of fees and expenses by the 
commissioner or clerk. 

[Amended to become effective December 29, 1998; December 5, 2002; 
September 1, 2003; September 1, 2006.] 



RULE 9.7 
PREPARING CLERK'S PAPERS AND EXHIBITS 

FOR APPELLATE COURT 

(a) Clerk's Papers. The clerk of the trial court shall 
make copies at cost, not to exceed 50 cents a page, of those 
portions of the clerk's papers designated by the parties and 
prepare them for transmission to the appellate court. The 
clerk shall assemble the copies and number each page of the 
clerk's papers in chronological order of filing, and bind in 
volumes of no more than 200 pages. The clerk shall prepare a 
cover sheet for the papers with the title "Clerk's Papers" 
and prepare an alphabetical index to the papers. The clerk 
shall promptly send a copy of the index to each party. The 
reproduction costs must be paid to the trial court clerk 
within 14 days of receipt of the index. Failure to do so may 
result in sanctions under rule 18.9. Upon receipt of 
payment, the clerk shall forward the clerk's papers to the 
appellate court. 

(b) Exhibits. The clerk of the trial court shall 
assemble those exhibits designated by the parties and 
prepare them for transmission to the appellate court. 
Exhibits which are papers should be assembled in the order 
the exhibits are numbered with a cover sheet which lists the 
exhibits and is titled "Exhibits." 

(c) Certified Record of Administrative Adjudicative 
Orders. When an administrative agency has certified the 
record of an administrative order for review by the superior 
court, the clerk of the superior court shall transmit to the 
appellate court the original record certified by' the 
administrative agency. 


