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I. INTRODUCTION 

This Court should affirm the Board of Tax Appeals ("Board") 

because it correctly held that Skagit County Public Hospital District No. 1 

dba Skagit Valley Medical Center ("Skagit Valley") 1 was not entitled to a 

deduction from revenue subject to business and occupation (B&O) tax for 

money received as payment for Medicare co-payments and deductibles. 

Skagit Valley claims that such revenue qualifies for a B&O tax deduction 

in RCW 82.04.4297, which allows certain hospitals to deduct from taxable 

gross income money "received from the United States or any 

instrumentality thereof." The Board correctly held that money received 

from patients or patients' private insurance companies was not money 

received "from the United States or any instrumentality thereof." 

Moreover, Skagit Valley is not entitled to a waiver of interest on 

the tax assessment. The Board correctly concluded that Skagit Valley did 

not enjoy sovereign il1?:munity with respect to interest on a tax assessment. 

Further, substantial evidence supports the Board's finding that Skagit 

Valley had failed to meet the requirements of a waiver of interest that the 

delay in paying the assessment was "not at the request of the taxpayer and 

was for the sole convenience of the Department." 

I Skagit Valley was formerly doing business as "Affiliated Health Services," 
Accordingly, some of the references in the administrative record and briefing below may 
be to "Affiliated Health Services" or "AHS," 



II. COUNTERSTATEMENT OF THE ISSUES 

A. Washington's B&O tax applies to all gross income ofa 

business unless an exemption or deduction applies. The Legislature has 

provided a deduction in RCW 82.04.4297 to certain hospitals for monies 

"received from the United States or any instrumentality thereof." Do 

payments received not from the United States, but from patients or their 

insurers, to satisfy patients' personal obligations to pay a Medicare co

payment or deductible, qualify for this deduction? 

B. Is a public hospital that is a municipal corporation immune 

from paying interest on a tax assessment, where taxing statutes 

specifically include municipal corporations as a "person" subject to tax 

and prior case law establishes that the state- and therefore its political 

subdivisions - has waived sovereign immunity for interest in a tax 

assessment? 

C. RCW 82.32.1 05(3)(b) states that interest on unpaid tax 

should be waived if "[t]he extension of a due date for payment of an 

assessment of deficiency was not at the request of the taxpayer and was 

for the sole convenience of the department." Is the Board's finding that 

Skagit Valley did not meet its burden to show that it was entitled to this 

waiver of interest supported by substantial evidence where Skagit Valley 

requested the extensions of due dates and it sought to delay payment of an 

2 



assessment while it negotiated with the Department about the amount of 

the assessment? 

III. COUNTERSTATEMENT OF THE CASE 

A. Factual Statement 

During July 1993 through December 31, 2000 ("the tax period"), 

Skagit Valley provided medical services to patients, some of whom were 

beneficiaries of the federal Medicare program. CP 166. During that 

period, Skagit Valley billed Medicare for services provided and, after 

receiving a statement of allowable charges from Medicare's fiscal 

intermediary, determined who was the responsible party for the co-

payment or deductible? It then sent a statement to the patient or the 

patient's supplemental insurance for the remaining balance. CP 167-68. 

The patients were responsible for paying the co-payments or 

deductibles. BTA Doc. 643 (Finding of Fact No.3); BTA Doc. 820 

(admission form advising Medicare patients that they will be responsible 

for any co-insurance or deductibles); CP 168-74 (testimony that patient 

generally responsible for ensuring that payment of Medicare co-payment 

or deductible is made); CP 178-79 (discussing BT A Doc. 824, which is a 

2 The Medicare program sets allowable charges for the services rendered by the 
Skagit Valley. Thus, the Skagit Valley can only seek a coinsurance or deductible 
payment for the remainder of the allowable charge set by Medicare. RP 25-26. 

3 The administrative record transmitted by the Board is numbered independently 
from the Clerk's Papers ("CP") and the Department cites to "BTA Doc." to distinguish 
the administrative record from the Clerk's Papers. 
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sample statement sent to patients including the line "Please Pay This 

Amount"). Many patients voluntarily purchased supplemental insurance 

policies making private, non-governmental insurance companies (referred 

to by Skagit Valley in its brief as "MediGap insurers") responsible for 

paying the patient's obligation regarding Medicare co-payments and 

deductibles. BTA Doc. 64 (Finding of Fact No.3); CP 171. Patients, 

rather than the United States or the Medicare program, contracted with 

these insurance companies to pay the co-payments or deductibles, and 

patients paid the premiums on these policies. CP 171-72. There is no 

evidence in the record that the Medicare program or the United States 

required insurance companies to offer these policies. 

There is similarly no evidence in the record that documents 

provided to patients, such as billing statements or consent forms, indicated 

in any way that Medicare was responsible for the co-payment or 

deductible or that the patient was satisfying any obligation of the Medicare 

program. See generally BT A Doc. 824; CP 171-77. Rather, the 

documents indicate that the amounts due are the patient's obligation. Id. 

Skagit Valley's discussion of the Medicare program is not fully 

accurate. For example, when Skagit Valley refers to "MediGap" insurers 

as "Medicare-contracted insurance companies," App. Br. at 6, it means 

only that the insurers have agreed to abide by Medicare regulations in 

4 



offering insurance for sale to patients and that they have received 

Medicare certification. CP 170-73, 176-77. The patient, not the Medicare 

program, contracts with the insurance company to pay the co-payments 

and deductibles. Id. Skagit Valley also alleges that Medicare "directs its 

beneficiaries to pay a copayment or deductible." App. Br. at 6 (citing CP 

101-03). The record cited does not support this statement, and it is more 

accurate to say that Medicare allows hospitals to bill the beneficiary rather 

than the beneficiary receiving any sort of instructions or directions from 

Medicare. E.g., 42 C.F.R. § 489.30. 

Furthermore, Medicare did not reimburse Skagit Valley for all 

uncollected Medicare co-payments and deductibles, as Skagit Valley 

suggests. App. Br. at 6. Rather, Medicare paid hospitals only a portion of 

the "bad debt" from Medicare co-payments and deductibles, and only if 

hospitals complied with Medicare regulations and made reasonable efforts 

to collect payment from the patients. 42 C.F.R. § 413.89(h) (limiting 

payment by Medicare of bad debt by varying percentages based on year). 

Therefore, Medicare was not responsible for all uncollected co-payments 

and deductibles, let alone all co-payments and deductibles, as Skagit 

Valley argues. The Department of Revenue ("Department") did not assess 

B&O tax on bad debt payments from Medicare because, unlike payments 

5 



from patients or private insurance companies, these payments are received 

from the United States. 

B. The Department's Audits And Appeals 

This case involves six separate assessments issued by the 

Department for tax years 1993, 1994-1996, 1997, 1998, 1999, and 2000. 

BTA Doc. 881-83; 892-94; 920-21; 936; 956-57; 966-67. The audits 

involved numerous issues and complicated factual and legal questions. See, 

e.g., BTA Doc. 896-914 (Auditor'S Detail of Differences and Instructions to 

Taxpayers for Amended 1994-96 Assessment identifying at least 20 separate 

issues Skagit Valley disagreed with and including 19 single-spaced pages of 

explanation).4 Skagit Valley appealed to the Department's Appeals Division 

all of the assessments as they were issued, which again involved complex 

legal and factual issues. See, e.g., BT A Doc. 860-79 (Determination of 

Appeals Division on appeals of all six assessments, identifying at least 11 

issues and remanding several issues for additional factual development). 

The record shows that Skagit Valley requested numerous extensions of the 

due dates of assessments and also requested time to provide additional 

information to the Department. E.g., CP 144-45 (Skagit Valley asked for 

holds to be placed on audits); CP 148 (discussing Exhibit A14 (BTA Doc. 

4 The Auditor's Detail of Differences and Instructions to Taxpayer is issued to a 
taxpayer with an assessment when there are outstanding disagreements between the 
Department and the taxpayer. 
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73) and admitting that Skagit Valley requested extension of due date); CP 

160 (Skagit Valley requested time to gather information); CP 204-06 (Skagit 

Valley appealed each assessment when issued and asked for some 

extensions; Skagit Valley also asked that holds be placed on each ofthe 

audits); CP 209-10 (discussing extension of 1994-96 assessment and Skagit 

Valley's awareness that interest would accrue); CP 916-19 (letter from 

auditor noting times when audit holds were requested). 

Because audits and assessments are necessarily backward-looking, 

the assessments when issued included interest on unpaid tax. E.g., BT A 

Doc. 881 (1993 Assessment including interest for underpaid tax); RCW 

82.32.050(1) (Department shall assess tax and interest). In addition, interest 

accrues on assessments after they are issued. The time between when the 

Department issued the assessments and when Skagit Valley paid the 

assessments varied among the assessments, from less than one month to five 

years. BTA Doc. 64 (Finding of Fact No. 5).5 

c. The Board's Decision 

The Board heard testimony and argument on July 17, 2008, and 

issued a final order on October 1, 2008, affirming the Department's 

assessment ofB&O tax on revenues from Medicare co-payments and 

deductibles and rejecting Skagit Valley's request for a waiver of interest. 

5 As discussed below, this finding is a verity on appeal. In any event, it is 
supported by substantial evidence. CP 166, BTA Doc. 73. 
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BTA Doc. 66. The Board concluded that Skagit Valley was not entitled to 

the deduction from taxable gross income in RCW 82.04.4297 because 

patients and patients' insurance companies were not acting as 

instrumentalities ofthe United States when paying the patients' obligations 

to Skagit Valley. BTA Doc. '58,65. The Board also concluded that Skagit 

Valley had failed to show that it was entitled to a waiver of interest because 

Skagit Valley did not enjoy sovereign immunity with respect to interest on a 

tax assessment, the delay in paying the assessments was for Skagit Valley's 

convenience, and Skagit Valley had failed to produce evidence to detennine 

how much of the extensions of due dates were not at the request of the 

taxpayer and for the sole convenience of the Department. BT A Doc. 64-66. 

In reaching its conclusions regarding the waiver of interest, the 

Board first noted that Skagit Valley had claimed a waiver for all interest 

associated with the assessment. BT A Doc. 60. The Board noted that such 

a claim was inconsistent with the statutory waiver, which applied only to 

extensions of due dates of an assessment, and not to interest included 

when the assessment was first issued. BT A Doc. 60. The Board went on 

to say that even if Skagit Valley had argued only for a waiver of the 

interest arising after the assessments were issued, its argument would fail. 

The Board found that "the evidence demonstrates that the Hospital 

requested the extension and delayed the payment due dates in order to 
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both reconcile the assessments to its general ledger or summary trial 

balances, and to dispute liability and negotiate with the auditors over liable 

[sic] for several of the taxes assessed. In contrast, there is no evidence in 

the record that the delay in the Hospital's payment was for the 

convenience of the Department." BTA Doc. 60. 

Skagit Valley appealed the Board's decision to the Thurston 

County Superior Court, which affirmed the Board's decision. CP 384-

386. 

IV. SUMMARY OF ARGUMENT 

Skagit Valley may not deduct from taxable income money 

received from patients and private insurance companies paying Medicare 

co-payments and deductibles. The plain language of the statutory 

deduction applies only to monies received directly from the United States 

or an "instrumentality thereof." The ordinary meaning of an 

instrumentality of the government, the accepted meaning of the phrase in 

case law, and the structure of the deduction all show that payments 

received from patients or private insurance companies to pay co-payments 

or deductibles do not qualify for the deduction. Legislative history of the 

deduction and subsequent statutory amendments confirm that patients and 

private insurance companies are not "instrumentalities" of the federal 

government. 
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Moreover, Skagit Valley has sovereign immunity only when 

representing the state and not with respect to administrative acts carried 

out for its own benefit, such as delaying payment of a tax assessment. 

Even if the Court determines that Skagit Valley was acting as a 

representative of the state, the Legislature has waived sovereign immunity 

for interest on tax assessments for the state's agencies and political 

subdivisions. Finally, pursuant to statute, interest can be waived only if the 

extension of the due date of an assessment was solely for the convenience 

of the Department. The delay in paying the assessment was not solely for 

the convenience of the Department and interest was therefore properly 

assessed. 

v. ARGUMENT 

A. Standard Of Review 

The Administrative Procedure Act (APA) governs judicial review 

of a Board of Tax Appeals' decision. RCW 82.03.180. "The burden of 

demonstrating the invalidity of agency action is on the party asserting 

invalidity." RCW 34.05.570(1)(a). 

In reviewing the Board's decision, this Court sits in the same 

position as the Superior Court, applying the AP A standards directly to the 

. record before the Board. Mader v. Health Care Authority, 149 Wn.2d 

458,470, 70 P.3d 391 (2003). This Court reviews the final decision of the 

10 



administrative agency on the administrative record, and not the superior 

court's decision. Waste Mgmt. a/Seattle, Inc. v. Uti/so & Transp. 

Camm 'n, 123 Wn.2d 621,632,869 P.2d 1034 (1994). 

In order to obtain relief from the Board's order, Skagit Valley must 

carry its burden to demonstrate one of the grounds listed in RCW 

34.05.570(3), two of which are raised in Skagit Valley's appeal: 

(d) The agency has erroneously interpreted or applied the 
law; 
( e) The order is not supported by evidence that is 
substantial when viewed in light of the whole record before 
the court, which includes the agency record for judicial 
review, supplemented by any additional evidence received 
by the court under this chapter; ... 

RCW 34.05.570(3). 

The Court reviews the Board's legal conclusions under an error of 

law standard. RCW 34.05.570(3)(d). Findings of fact are reviewed under 

the "substantial evidence" standard ofRCW 34.05.570(3)(e), under which 

findings are upheld if supported by evidence sufficient to persuade a fair-

minded person ofthe truth of the declared premise. See, e.g., Heinmiller 

v. Dep't a/Health, 127 Wn.2d 595, 903 P.2d 433 (1995); In re Electric 

Lightwave, Inc., 123 Wn.2d 530, 869 P.2d 1045 (1994). 

A reviewing court does not engage in de novo review of the facts 

but will uphold the administrative findings of fact if there are sufficient 

facts in the record from which a fair-minded person could make those 

11 



findings, even if the court would come to a different conclusion. Cal/ecod 

v. Washington State Patrol, 84 Wn. App. 663,676 n. 9, 929 P.2d 510, 

review denied, 132 Wn.2d 1004 (1997). The substantial evidence standard 

is "highly deferential" to the agency fact finder. ARCO Prods. Co. v. 

Washington Utits. & Transp. Comm 'n, 125 Wn.2d 805,812,888 P.2d 728 

(1995). A reviewing court views the evidence in the light most favorable 

to the party who prevailed in the administrative forum. City of Univ. 

Place v. McGuire, 144 Wn.2d 640,652,30 P.3d 453 (2001). Accordingly, 

the court accepts the fact-finder's determinations ofthe weight to be given 

to reasonable but competing inferences. Id. 

As discussed below, Skagit Valley can show neither that the Board 

erred in its legal conclusions nor that the findings of fact are not supported 

by substantial evidence in the record. Indeed, Skagit Valley ignores the 

standards of review in RCW 34.05.570(3) and does not even address the 

"substantial evidence" test. 

B. Unchallenged Findings Of Fact Are Verities On Appeal 

Findings of fact not challenged by Skagit Valley are verities on 

appeal. E.g., Hilltop Terrace Homeowner's Ass 'n v. Island Cy., 126 

Wn.2d 22,39,891 P.2d29 (1995); Stuewe v. Dep'tofRevenue, 98 Wn. 

App. 947,950,991 P.2d 634, review denied, 141 Wn.2d 1015, 10 P.3d 

1072 (2000). Thus, the following Findings of Fact are verities on appeal: 
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Finding of Fact 4: "The Hospital's argument that interest should 
be waived under RCW 82.32.105(1) ('circumstances beyond the 
taxpayer's control') is untimely because it was made for the first 
time in the Hospital's Reply Brief." BTA Doc. 64. 

Finding of Fact 7: "The Hospital's equitable estoppel argument is 
untimely because it was made for the first time in the Hospital's 
Reply Brief." BTA Doc. 64. 

These findings of fact may be mixed questions of law and fact. 

The factual component is a verity on appeal since Skagit Valley did not 

assign error to the findings of fact. Nor may Skagit Valley challenge the 

legal component of the ruling because it failed to assign error to the legal 

conclusion. Cf Emmerson v. Weilep, 126 Wn. App. 930,939-40, 110 

P.3d 214, review denied, 155 Wn.2d 1026, 126 P.3d 820 (2005). 

Moreover, Skagit Valley fails to present any argument with respect 

to several findings of fact to which it assigns error. Those findings are 

also verities on appeal. Van's P-X, Inc. v. Dep't of Revenue, 36 Wn. App. 

868,869,678 P.2d 351 (1984). "It is incumbent on counsel to present the 

court with argument as to why specific findings of the trial court are not 

supported by evidence and to cite to the record to support that argument. 

See RAP 10.3." In re Estate of Lint, 135 Wn.2d 518,532-33,957 P.2d 

755 (1998). The court in Lint explained the reason for this rule: 

[T]he rule recognizes that in most cases, like the instant, 
there is more than one version of the facts. If we were to 
ignore the rule requiring counsel to direct argument to 
specific findings of fact which are assailed and to cite to 
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Id. 

relevant parts of the record as support for that argument, we 
would be assuming an obligation to comb the record with a 
view toward constructing the arguments for counsel as to 
what findings are assailed and why the evidence does not 
support these findings. This we will not and should not do. 

In its brief, Skagit Valley does not set forth argument and citations 

to the record with respect to the following findings of fact to which it 

assigns error: 

Finding of Fact 2: "Medicare patients are personally obligated to 
pay deductibles and coinsurance (co-payments) themselves." BT A 
Doc. 64. 

Finding of Fact 3: "Medicare patients voluntarily pay for 
supplemental insurance policies that cover the patients' obligation 
to pay deductibles and coinsurance (co-payments)." BTA Doc. 64. 

Finding of Fact 5: "The periods between the initial assessment and 
the Hospital's payments for the various audits vary: less than one 
month for the 2000 audit, one year for the 1999 audit, two years 
for the 1988 audit, three years for the 1997, and five years for the 
1994-96 audit (which included both a short extension requested by 
the Hospital, followed by a request to put that audit on hold in 
February of 1999)." BTA Doc. 64. 

Finding of Fact 10: "The record is insufficient to permit the Board 
to determine how much of the extension was either at the request 
of the taxpayer or for the sole convenience of the Department." 
BTADoc.65. 

Some of these findings of fact may be mixed questions of law and fact. 

However, an appellate court will not consider challenges to findings of 

fact or conclusions of law unless the challenge is supported by argument 
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and citation to authority. Emmerson, 126 Wn. App. at 929-30. 

Accordingly, these findings of fact should be considered verities on appeal 

or, alternatively, as unchallenged legal conclusions. 

C. The B&O Tax Generally 

The B&O tax is imposed on every person "for the act or privilege 

of engaging in business activities" and is measured by the "gross income 

of the business." RCW 82.04.220. See also RCW 82.04.290(2). The 

Legislature "intended to impose the business and occupation tax upon 

virtually all business activities carried on within the state." Simpson Inv. 

Co. v. Dep'tofRevenue, 141 Wn.2d 139, 149,3 P.3d 741 (2000). 

Consequently, unless an exemption or deduction applies, a taxpayer owes 

B&O tax on all income received for the rendition of services, including 

services related to health care. Tax deduction statutes are narrowly 

construed. United Parcel Serv., Inc. v. Dep 't of Revenue, 102 Wn.2d 355, 

360,687 P.2d 186 (1984). Any ambiguity in such a statute is construed 

strictly, but fairly, against the taxpayer. Group Health Co-op.of Puget 

Sound, Inc. v. Washington State Tax Comm 'n, 72 Wn.2d 422, 429, 433 

P.2d 201 (1967). The taxpayer has the burden of proving that it qualifies 

for a tax deduction. Id. at 429. 
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D. Medicare Co-Payments And Deductibles Are Taxable 

Skagit Valley argues that the B&O tax deduction in RCW 

82.04.4297 should apply in this case. Skagit Valley improperly stretches 

the statutory language ("monies received from the United States or any 

instrumentality thereof') in an attempt to apply it to payments received not 

from the United States, but from patients and patients' private insurers. 

1. Skagit Valley is not entitled to the deduction because 
monies received from patients and patients' private 
insurers are not monies "received from the United 
States or any instrumentality thereof." 

At all times during the tax period, Skagit Valley was entitled to 

deduct from its taxable gross income money "received from the United 

States or any instrumentality thereof ... as compensation for, or to 

support, health or social welfare services rendered by a health or social 

welfare organization .... " RCW 82.04.4297 (2000) (attached as 

Appendix .1).6 It is undisputed that the revenue at issue in this appeal was 

received from patients and private insurance companies - not from the 

United States or the Medicare program. Thus, applying the common 

understanding of the words of the statute, Skagit Valley's revenue does 

not qualify for the deduction. 

6 As discussed below, the statute was amended after the tax period at issue here. 
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Skagit Valley argues that patients and private insurance companies 

become "instrumentalities" of the United States when paying Medicare 

co-payments and deductibles. Case law discussing "instrumentalities" of 

the federal government for tax purposes, the plain words of the deduction, 

and the structure of the statute all show that patients and their insurance 

carriers are not "instrumentalities" of the United States. 

Several cases address what is an "instrumentality" ofthe United 

States for tax purposes in other contexts. For example, in United States v. 

City of Spokane, 918 F.2d 84 (9th Cir. 1990), cert. denied, 501 U.S. 1250 

(1991), the court held that the American Red Cross was an 

"instrumentality" of the federal government because it was created to 

carry out functions of the government itself and was virtually an arm of 

the government. Id. at 88 (attached as Appendix 2). The court 

distinguished the Red Cross from mere contractors that are hired to act as 

agents of the government and thus are not "instrumentalities." Id. The 

Red Cross was subsequently explicitly named an instrumentality of the 

United States by federal statute. 36 U.S.C. § 300101 (Pub. L. 105-225, 

Aug. 12, 1998, 112 Stat. 1490). See also McAvoy v. Weber, 198 Wash. 

370,88 P.2d 448 (1939) (Home Owners' Loan Corporation was an 

"instrumentality" of the federal government where it was created by 

federal statute, the act authorizing its creation specifically stated that it 
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"shall be an instrumentality of the United States," the act required that it 

be under the direction of a federal agency and operated by the federal 

agency under such rules and regulations as the agency prescribed, and all 

ofthe capital stock of the corporation was owned by the United States}. 

While these cases address the tenn "instrumentality of the United States" 

for purposes of tax immunity, this well-developed legal tenn sheds light 

on what the Legislature meant when using the phrase. 

These cases discussing "instrumentalities" of the United States for 

tax purposes are also consistent with dictionary definitions of 

"instrumentality," which include "a part, organ, or subsidiary branch esp. 

of a governing body <the judicial instrumentalities of the federal 

government>." Webster's Third New International Dictionary 1172 

(2002}.7 In every dictionary entry for "instrumentality" cited in its brief, 

Skagit Valley omits language that specifically addresses an 

"instrumentality" of a government or governing body: 

7 The full definitions are: 

1: the quality or state of being instrumental : a condition of serving as an 
intermediary <the agreement was reached through the - of the governor> 2 a : 
something by which an end is achieved : MEANS <precious metals purified through the -
of heat> instrumentalities of production > <mechanical instrumentalities> b : something 
that serves as an intermediary or agent through which one or more functions of a 
controlling force are carried out: a part, organ, or subsidiary branch esp. of a governing 
body <the judicial instrumentalities of the federal government> <a Chilean government -
devoted to developing the country's natural resources-Ethyl News>. 

Webster's Third New International Dictionary 1172 (2002). This is the dictionary 
generally used by Washington courts. State v. Glas, 106 Wn. App. 895,905,27 P.3d 216 
(2001), rev'd on other grounds, 147 Wn.2d 410,54 P.3d. 147 (2002). 
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• From the Webster's Third New International Dictionary entry for 

"instrumentality," Skagit Valley omits "a part, organ, or subsidiary 

branch esp. of a governing body <the judicial instrumentalities of 

the federal government>." Webster's Third New International 

Dictionary 1172 (1981) (attached as Appendix 3) (quoted at App. 

Br. at 13-14). The 1981 edition ofthis dictionary, cited by Skagit 

Valley, and the 2002 edition, cited by the Department above, has 

identical entries for "instrumentality." 

• From the American Heritage Dictionary entry for 

"instrumentality," Skagit Valley omits, "3. A subsidiary branch, as 

of a government, by means of which functions or policies are 

carried out." American Heritage Dictionary 908 (4th Ed. 2000) 

(attached as Appendix 4) (quoted at App. Br. at 14). 

• From the second Black's Law Dictionary definition, of 

"instrumentality," Skagit Valley omits, " ... , such as a branch ofa 

governing body." Black's Law Dictionary 814 (8th Ed. 2004) 

(attached as Appendix 5) (quoted at App. Br. at 14). 

As these dictionary definitions and the cases cited above show, an 

instrumentality of a government is not merely anything that somehow 

assists in achieving a government purpose, but must be more closely 

associated with the government itself so as to be considered a part of it. 
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These dictionary and case law definitions are also consistent with 

the statutory deduction as a whole. The deduction applies to "amounts 

received from the United States or any instrumentality thereof or from the 

state of Washington or any municipal corporation or political subdivision 

thereof .... " RCW 82.04.4297 (2000). The parallel language involving 

payments from the State and its political subdivisions shows that the 

deduction was designed to apply to monies received from governments 

and governmental agencies. Otherwise, the deduction would improbably 

allow deductibles and co-payments for a federal insurance program to 

qualify, but not deductibles and co-payments for a state insurance 

program. 

In the present case, patients and patients' private insurers are not 

carrying out government functions when making payments to Skagit 

Valley. As the Board recognized, they are simply paying bills to satisfy 

the individual patients' financial obligations to Skagit Valley. BTA Doc. 

65. As discussed above, the fact that Medicare patients are personally 

obligated to pay deductibles and co-payments and that patients voluntarily 

pay for supplemental insurance to cover these obligations are verities on 

appeal.8 There is no indication that patients or patients' insurers were 

8 There is also more than substantial evidence in the record to support these 
findings of fact. E.g., CP 170-73, 176-77, 178-79; BTA Doc. 820; BTA Doc. 824. 
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carrying out government functions or acting under the direction of the 

government when paying Medicare co-payments or deductibles. 

Skagit Valley makes much of the fact that insurers must comply 

with Medicare regulations when offering for sale supplemental insurance 

to cover Medicare co-payments and deductibles. App. Br. at 16-18. 

Skagit Valley mistakenly asserts that these regulations essentially make 

insurance companies agents of the Medicare program, rather than simply 

being regulated by Medicare. But the Medicare program does not contract 

with these insurance companies for payment of co-payments and 

deductibles; the patients do. BTA Doc. 64. Skagit Valley's argument 

would absurdly make any business operating in a regulated industry an 

agent ofthe government. As the Board properly concluded, and Skagit 

Valley's witness admitted, when the private insurers make a payment, they 

do so not because of any governmental requirement but because they have 

contracted with the patient to make the payments. BTA Doc. 58,64; CP 

171-72. 

Nor does the process by which Skagit Valley can recover "bad 

debt" transform patients and their insurers into "instrumentalities" of the 

United States. Medicare does not simply agree to pay patient co-payments 

and deductibles. Rather, hospitals are required to engage in reasonable 

collection efforts and only ifthose efforts fail does Medicare make any 
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payments. 42 C.F.R. § 413.89. Medicare does not cover all of this "bad 

debt" but determines a set percentage that it will pay. 42 C.F.R. § 

413:89(h) (limiting coverage of bad debt by varying percentages 

depending on year). 

Under these circumstances, it stretches reason to suggest that 

Medicare is responsible for the patient co-payments and deductibles. The 

"bad debt" reimbursement by Medicare is simply a feature of the 

Medicare program. This feature does not make patients into 

"instrumentalities" ofthe federal government. Accordingly, payments 

from patients and their insurers are not included within the deduction in 

RCW 82.04.4297. 

2. The legislative history of the deduction and rules of 
statutory construction show that the deduction applies 
only to governmental payments. 

Even if this Court were to determine that the language of the 

deduction is ambiguous, the legislative history of the deduction reinforces 

that it applies only to governmental payments.9 The deduction for 

amounts received "from the United States or any instrumentality thereof' 

9 Although Skagit Valley refers to "legislative history" of the deduction in its 
argument heading, it does not cite or discuss any legislative history of the actual 
deduction statute in effect during the tax period, but discusses only later amendments of 
the statute. App. Br. at 18-19. As shown below, and contrary to Skagit Valley's 
argument, those amendments only reinforce that patient co-payments and deductibles 
paid by patients or their private insurance companies may not be deducted from a 
hospital's gross income for B&O tax purposes. 
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was originally enacted in 1979. Laws of 1979, 1st Ex. Sess., ch. 196, § 5 

(former RCW 82.04.430(16), now codified at RCW 82.04.4297) (attached 

as Appendix 6). The final bill report for this enactment describes the 

language added in former subsection (16) as "[a]mounts received from the 

United States or any governmental unit." Final Bill Report, Substitute 

House Bill 302 (attached as Appendix 7). The legislative history therefore 

supports the Board's conclusion that payments from patients and private 

insurance companies do not qualify for the deduction. 

Furthermore, courts construe ambiguous tax deductions strictly, 

but fairly, against a taxpayer. Group Health Co-op. of Puget Sound, Inc. 

v. State Tax Comm 'n, 72 Wn.2d 422, 429, 433 P.2d 201 (1967). Thus, 

even if the Court ultimately were to conclude that the language of the 

statute is ambiguous, and that the legislative history did not clarify the 

ambiguity, the court should deny the deduction to Skagit Valley. 

The plain meaning of the deduction, the parallel language in the 

deduction limited to state and local government payments, case law 

addressing what is an "instrumentality" of the United States, dictionary 

definitions, rules of statutory construction, and legislative history all show 

that payments from patients and private insurance companies are not 

included within the deduction in RCW 82.04.4297. As shown below, 

subsequent amendments to the statute further reinforce this conclusion. 
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3. Legislative amendments after the tax period 
demonstrate the taxability of Medicare deductibles and 
co-payments. 

Skagit Valley argues that subsequent legislation demonstrates that 

Medicare deductibles and co-payments received from patients or their 

insurance companies are entitled to the tax deduction in RCW 82.04.4297. 

App. Br. at 18-21. To the contrary, amendments to the deduction after the 

tax period at issue show that later Legislatures viewed the deduction 

exactly as the Department does here. 

During the tax period, RCW 82.04.4297 provided: 

In computing tax there may be deducted from the measure 
of tax amounts received from the United States or any 
instrumentality thereof or from the state of Washington or 
any municipal corporation or political subdivision thereof 
as compensation for, or to support, health or social welfare 
services rendered by a health or social welfare organization 
or by a municipal corporation or political subdivision, 
except deductions are not allowed under this section for 
amounts that are received under an employee benefit plan. 

The statute was amended effective July 13, 2001, adding the following 

language: 

For purposes ofthis section, "amounts received from" 
includes amounts received by a health or social welfare 
organization that is a nonprofit hospital or public hospital 
from a managed care organization or other entity that is 
under contract to manage health care benefits for the 
federal medicare program authorized under Title XVIII of 
the federal social security act; for a medical assistance, 
children's health, or other program authorized under 
chapter 74.09 RCW; or for the state of Washington basic 
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health plan authorized under chapter 70.47 RCW, to the 
extent that these amounts are received as compensation for 
health care services within the scope of benefits covered by 
the pertinent government health care program. 

Laws of2001, 2d Sp. Sess., ch. 23, § 2 (Substitute House Bill 1624) 

(attached as Appendix 8). The stated purpose of this amendment was to 

preserve and enhance the government's purchasing power for health care 

services in light of changes in the way that Medicare and other 

government programs provided health care benefits. Laws of2001, 2d Sp. 

Sess., ch. 23, § 1. 

These government programs had changed from simply paying 

hospitals for services to encouraging beneficiaries to participate in 

government-funded managed care programs, operated by intermediaries 

(such as Group Health) between government entities and hospitals. Id. 

The Legislature concluded that even though these intermediaries were 

acting on behalf of the government, and paying for services with money 

they received from the government, the payments to hospitals from the 

intermediaries would not be entitled to the existing deduction because the 

payments were not received directly from the government. Id.; Final Bill 

Report, Substitute House Bill 1624 (describing the statute before 

amendment as allowing deduction "only for payments made directly by 

federal, state, or local governments.") (attached as Appendix 9). In order 
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to maintain the government's purchasing power with respect to health care 

services in light ofthese changes, the Legislature amended RCW 

82.04.4297 to include in the deduction payments from managed-care 

organizations under contract with a governmental entity. Laws of2001, 

2d Sp. Sess., ch. 23, § 2. 

If the deduction as it existed during the tax period applied to all 

payments associated with the Medicare program, as Skagit Valley argues, 

this amendment would have been wholly unnecessary. Similarly, ifthe 

deduction as it existed during the tax period applied to payments made on 

behalf ofthe Medicare program, the amendment would have been wholly 

unnecessary. In contrast to Skagit Valley's argument, the Legislature felt 

it necessary to specifically include managed-care organizations within the 

deduction, even though these managed-care organizations were obviously 

operating on behalf of the Medicare program. 

The deduction for governmental health care payments was 

amended again in the following legislative session. Once more, the 

amendment is inconsistent with Skagit Valley's theory. The new 

amendment deleted the language that had been added to RCW 82.04.4297 

in 2001 and created a new section: 

A public hospital that is owned by a municipal corporation 
or political subdivision, or a nonprofit hospital that 
qualifies as a health and social welfare organization as 
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defined in RCW 82.04.431, may deduct from the measure 
of tax amounts received as compensation for health care 
services covered under the federal Medicare program 
authorized under Title XVIII of the federal social security 
act; medical assistance, children's health, or other program 
under chapter 74.09 RCW; or for the state of Washington 
basic health plan under chapter 70.47 RCW. The deduction 
authorized by this section does not apply to amounts 
received from patient co-payments or patient deductibles. 

Laws of 2002, ch. 314, § 2 (House Bill 2732) (codified at RCW 

82.04.4311) (2002)10 (attached as Appendix 10». Unlike the deduction 

set forth at RCW 82.04.4297, this deduction does not require that the 

money be received "from the United States or any instrumentality 

thereof." Rather, the language more broadly applies to amounts received 

as compensation for health care services "covered under the federal 

Medicare program .... " RCW 82.04.4311 (2002). This broader 

language, unlike that in RCW 82.04.4297, arguably might have included 

Medicare deductibles and co-payments received from patients and 

insurance companies. Consistent with the language in RCW 82.04.4297 

and the statute's purpose (increasing governmental purchasing power), 

however, the Legislature specifically excluded from the new deduction 

patient deductibles and co-payments. II RCW 82.04.4311 (2002) ("The 

10 This statute was amended in 2005, adding language not relevant to the issue . 
presented. The operative language quoted above is now codified at RCW 82.04.4311(1). 

11 Accordingly, Skagit Valley may not take advantage of this deduction even 
though it was retroactive to 1998. Laws of2002, ch. 314, § 4. The revenue at issue in 
this case is limited to payments for patient co-payments and deductibles. Some of those 
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deduction authorized by this section does not apply to amounts received 

from patient co-payments or patient deductibles.") By including the 

language specifically excluding patient co-payments and deductibles, there 

is no indication in the 2002 act or its legislative history that the Legislature 

was removing a previously available deduction. Rather, patient co-

payments and deductibles have always been subject to B&O tax, and the 

change in statutory language necessitated the Legislature making it 

explicit in RCW 82.04.4311. The legislative history of this amendment, 

just like the legislative history ofthe 2001 amendment, shows that the 

deduction as it existed during the tax period applied only to payments 

"made directly by federal, state, or local governments." Final Bill Report, 

H.B. 2732 (attached as Appendix 11). 

4. Skagit Valley's interpretation leads to absurd results. 

In construing statutes, a court seeks to harmonize the statutory 

scheme and give effect to all statutory language. 12 Dep 'f of Ecology v. 

payments were made by patients and some were made by patients' private insurers. In 
either event, the payments were for the patients' co-payments or deductibles. BTA Doc. 
10 10 (notice of appeal to Board of Tax Appeals, stating issue as "Did the DOR err in 
concluding that Medicare deductibles and co-payments paid to [Skagit Valley] by 
Medicare patients and their private insurance companies did not qualify for deduction 
under RCW 82.04.4297?"); CP 168-70 (testimony that Medicare co-payments and 
deductibles are the subject of the appeal). 

12 Skagit Valley argues that the Washington Supreme Court in Hamestreet, Inc. 
v. Dep't afRevenue, 166 Wn.2d 444, 452, 210 P.3d 297 (2009), discarded the 
longstanding principle that courts construe a statute in the context of related statutes and 
the statutory scheme as a whole. App. Br. at 13. While the Court in Hamestreet 
apparently concluded that the overall statutory scheme did not preclude its interpretation 
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Campbell & Gwinn, L.L.c., 146 Wn.2d 1, 11,43 P.3d 4 (2002); Kilian v. 

Atkinson, 147 Wn.2d 16,21,50 P.3d 638 (2002). A court avoids unlikely, 

absurd, or strained consequences when interpreting statutory language. 

Tingey v. Haisch, 159 Wn.2d 652,664, 152 P.3d 1020 (2007). Skagit 

Valley's interpretation would make the statutory scheme incongruous and 

lead to absurd results. 

Under Skagit Valley's interpretation, RCW 82.04.4297 allows a 

deduction for Medicare co-payments and deductibles paid by patients. 

Yet after the statutory amendments discussed above, RCW 82.04.4311 

specifically states that its deduction for monies received for services 

covered by the Medicare program does not apply to patient co-payments 

or deductibles. Skagit Valley's interpretation thus results in two different 

statutory deductions, each applicable by its terms to payments received 

under the Medicare program, but only one of which allows a deduction for 

patient co-payments and deductibles. This result is not only incongruous 

but contrary to the express intent of the Legislature in enacting RCW 

82.04.4311. See Laws of 2002, ch. 314, § 1 ("the tax status of these 

amounts should not depend on whether the amounts are received directly 

of the statute at issue there, it did not reject the rule of statutory construction. Decisions 
subsequent to Homestreet continue to apply this bedrock principle of statutory 
construction. E.g., City of Seattle v. Winebrenner, 167 Wn.2d 451,219 P.3d 686, 688 
(2009); Post v. City of Tacoma, 167 Wn.2d 300,217 P.3d 1179, 1184 (2009). 
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from the qualifying program or through a managed health care 

organization under contract to manage benefits for a qualifying program.") 

Skagit Valley's expansive reading of "instrumentality" to include 

any means to an end would also seem to absurdly make virtually every 

individual in this state who pays into the Medicare system through a 

payroll deduction or otherwise into a federal "instrumentality." The 

Department respectfully requests that this Court not endorse such an 

absurd result. 

E. Interest Was Appropriately Assessed Against Skagit Valley 

1. Skagit Valley is not immune from interest imposed on a 
tax assessment. 

Initially, the Dep8rtment questions whether the doctrine of 

sovereign immunity is even applicable in this case. The doctrine is 

typically applied to prevent lawsuits in court against the government. See 

Black's Law Dictionary 766 (8th Ed. 2004) (defining sovereign immunity 

as a government's immunity from being sued in its own courts without its 

consent); Lane v. City a/Seattle, 164 Wn.2d 875,887, 194 P.3d 977 

(2008) ("Governments cannot be sued for money [or interest] without their 

consent."). In this case, the Department did not ask a court to impose 

interest on a judgment against Skagit Valley; it simply complied with 

statutory directives in adding interest to a tax assessment. Even if the 
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doctrine were applicable in this case, Skagit Valley is not immune from 

interest on a tax assessment. 

a. Skagit Valley does not have sovereign immunity 
in this case. 

Municipal corporations have no sovereign immunity of their own 

but "partake of the state's immunity, and only in the exercise of those 

governmental powers and duties imposed upon them as representing the 

state." Carrillo v. City of Ocean Shores, 122 Wn. App. 592, 615-16, 94 

P.3d 961 (2004) (quoting Kelso v. City of Tacoma, 63 Wn.2d 913, 916-17, 

390 P.2d 2 (1964)). Thus, Skagit Valley has sovereign immunity only 

when it is acting as representative of the State, and not in exercising "those 

administrative powers conferred upon, or permitted to, [it] solely for [its] 

own benefit in [its] corporate capacity, whether performed for gain or not, 

and whether of the nature of a business enterprise or not, [it is] neither 

sovereign nor immune." !d. Applying these principles, the Carrillo court 

held that the City of Ocean Shores had failed to show that it was acting as 

a representative of the State rather than acting for its own benefit when it 

imposed what the court determined to be an illegal tax for sewage hookup 

availability. Id. at 616. The court distinguished Our Lady of Lourdes 

Hasp. v. Franklin Cy., 120 Wn.2d 439,842 P.2d 956 (1993), because that 

case involved whether the State Department of Social and Health Services 
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was required to reimburse Franklin County for the costs of medical care 

for county jail inmates. Id. at 617 n. 15. Accordingly, the court held in 

Carrillo that interest could be imposed against the city. Id. at 617. 

In the present case, just as in Carrillo, the Skagit Valley has not 

shown that it was acting as a representative ofthe State. Rather, the 

interest imposed is a result of Skagit Valley acting for its own benefit in 

underpaying taxes to the State and then in delaying payment on the 

assessments. Therefore, Skagit Valley has failed to show it has sovereign 

immunity in this case. 

b. The Legislature has waived any possible 
sovereign immunity a hospital may enjoy with 
respect to interest on tax assessments. 

Washington statutes and dispositive case law establish that 

political subdivisions, including municipal corporations, are subject to 

interest on a tax assessment. Skagit Valley seems to argue that a statute 

must specifically state that interest may be imposed against a state agency 

or political subdivision. App. Br. at 23. While it is true that state 

sovereign immunity may be waived only by statute, Washington courts 

have never required the level of specificity suggested by Skagit Valley. 

See Lane v. City of Seattle, 164 Wn.2d 875, 888,194 P.3d 977 (2008) 

(holding that interest should be awarded where statute allows suit against 

municipal corporation for "loss, damage, or injury" and rejecting claim 
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that statute must specifically refer to "interest"); Fosbre v. State, 76 Wn.2d 

255, 256, 456 P.2d 335 (1969) (holding that state is liable for interest ifby 

"reasonable construction" of a statute, it has waived sovereign immunity). 

Under a reasonable construction of Washington tax statutes, it is 

clear that the Legislature has waived sovereign immunity of municipal 

corporations such as hospitals with respect to interest on a tax assessment. 

Washington's B&O tax is imposed on "persons," which are defined 

statutorily to include municipal corporations. RCW 82.04.030; 82.04.220. 

RCW 82.04, the chapter imposing the B&O tax, specifically incorporates 

the administrative provisions of chapter 82.32 RCW. RCW 82.04.510 

("All ofthe provisions contained in chapter 82.32 RCW shall have full 

force and application with respect to taxes imposed under the provisions 

ofthis chapter.") Chapter 82.32 RCW in tum specifically applies to taxes 

imposed under chapter 82.04 RCW. RCW 82.32.010. Chapter 82.32 

RCW requires the Department to add interest to an assessment oftax. 

RCW 82.32.050(1). Accordingly, the provision in chapter 82.32 RCW 

requiring the Department to add interest to the tax imposed in an 

assessment applies to the assessments against Skagit Valley. 

This Court in Morrison-Knudsen Co. v. Dep 't of Revenue, 6 Wn. 

App. 306,493 P.2d 802 (1972), applied a nearly identical rationale in 

holding that interest on an unpaid sales tax could be assessed against a 
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state agency. 13 In that case, the court considered whether sovereign 

immunity prevented the Department from assessing interest against a state 

agency. !d. 14 The court reasoned, "Here, the state, by statute, can be a 

'buyer' (RCW 82.08.010(3)), and consequently a taxpayer (RCW 

82.02.010(2)) and is, therefore, subject to an audit interest (RCW 

82.32.050)." Id. at 313. 

The same logic is applicable here. Skagit Valley, as a municipal 

corporation, is both a "taxpayer" as defined in RCW 82.02.010(3) and a 

"person" liable for B&O tax under RCW 82.04.030 and .220. As a 

taxpayer liable for B&O tax, Skagit Valley is subject to interest on the tax 

assessment under RCW 82.32.050(1). Not only is this compelled by a 

plain reading of the statutes using defined terms, it is also compelled by 

the Court of Appeals analysis in Morrison-Knudsen. 

Although Skagit Valley did not discuss Morrison-Knudsen in its 

opening brief, it may argue, as it did at the Board, that the Morrison-

Knudsen case is merely a contract case and thus not applicable. The 

13 As discussed above, municipal corporations do not have sovereign immunity 
themselves but derive it in their capacity as agent for the state and only when acting as 
representative of the state. Kelso v. City o/Tacoma, 63 Wn.2d 913, 916-17, 390 P.2d 2 
(1964). Accordingly, as counsel for Skagit Valley agreed during argument to the Board, 
any sovereign immunity enjoyed by Skagit Valley is no greater than that enjoyed by the 
State. CP 86. 

14 The court did not refer specifically to "sovereign immunity" but considered 
whether the assessment of interest would be constitutional under the opinion issued three 
years earlier in Fosbre v. State, 76 Wn.2d 255, 456 P.2d 335 (1969). The sole issue 
addressed by the Fosbre court was whether the State had waived sovereign immunity 
with respect to interest on tort claims. /d. at 256. 
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Morrison-Knudsen Court was clear, however, that it was not awarding 

interest based on any contract principles but rather addressed, and decided, 

the issue whether sovereign immunity prevented the Department from 

assessing interest against a state agency. Morrison-Knudsen, 6 Wn. App. 

at 313 ("Charging audit interest against the state cannot be considered 

unconstitutional under Fosbre v. State [a case rejecting the imposition of 

interest against the state based on sovereign immunity; see footnote 14].") 

Accordingly, the case is on point and controlling: The State has waived 

sovereign immunity with respect to interest on tax assessments against 

state agencies, and that waiver extends to municipal corporations. 

2. Skagit Valley did not meet its burden to show it is 
entitled to a waiver of interest. 

The Department is authorized to waive interest only as set forth in 

statute. In this case, the statute relied on by Skagit Valley provides that 

the Department shall waive interest if: 

(a) The failure to timely pay the tax was the direct result of 
written instructions given the taxpayer by the department; 
or 
(b) The extension of a due date for payment of an 
assessment of deficiency was not at the request of the 
taxpayer and was for the sole convenience of the 
department. 

RCW 82.32.1 05(3) (attached as Appendix 12); WAC 458-20-228(10). 

There is no evidence that the Department ever provided written 
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instructions to Skagit Valley not to pay the tax. CP 161. Moreover, 

Skagit Valley has failed to demonstrate the absence of substantial 

evidence to support the Board's factual findings that any extension of due 

dates for the payment of an assessment was either at the request of the 

taxpayer or not for the sole convenience of the Department. Because 

application of this waiver is primarily a factual determination and 

substantial evidence supports the Board's findings, the Department 

respectfully requests that this Court affirm the Board decision. 

a. The Department may properly issue an 
assessment at any time within the statutory time 
limitation. 

The bulk of Skagit Valley's argument with respect to delay relates 

to the alleged tardiness of the Department's auditors in evaluating 

information and issuing assessments. The statutory provision Skagit 

Valley relies upon, however, requires Skagit Valley to identify an 

extension of the due date for payment of an assessment. RCW 

82.32.105(3)(b). Extension ofa due date for payment of an assessment 

presupposes an issued assessment. As the Board recognized, the 

Department is authorized to assess taxpayers up to the time limits 

authorized by statute: the current year plus the prior four years. BT A 

Doc. 60 (citing RCW 82.32.050(3)). The Department issued all the 

assessments within the statutory time limits and the assessments were thus 
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timely. BTA Doc. 48-51, 73;(1993 audit) 511-513, 881, 885-90;(1994-96 

audit) 892, 896-914;(1997 audit) 920, 929, 932-34;(1998 audit) 936, 938-

45,947;(1999 audit) 956, 959-64;(2000 audit) 966, 969-75. 

b. The Board's findings are supported by 
substantial evidence. 

The Board acknowledged that the pre-assessment delays were not 

subject to the statutory waiver provision and, even though not presented as 

a separate argument by Skagit Valley, addressed the post-assessment 

delays in payment. BTA Doc. 60-61. Among the Board's findings 

regarding this issue are two distinct, key findings: (1) Skagit Valley 

"chose to delay payment [of the assessments] for its own reasons, i.e., to 

reconcile the assessments to its general ledger or summary trial balances, 

and to convince the auditors that it was not liable for several of the taxes 

assessed," and (2) "[t]he record is insufficient to permit the Board to 

determine how much of the extension was either at the request of the 

taxpayer or for the sole discretion [sic] of the Department." BTA Doc. 64-

65 (Findings of Fact Nos. 6, 10). Either finding standing alone would be 

sufficient to sustain the Board's order. Both ofthe findings are supported 

by substantial evidence in the record. 
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(1) Substantial evidence supports the Board's 
finding that extensions of the due date for 
paying the assessments was not for the 
sole convenience of the Department. 

Substantial evidence supports the Board's finding that extensions 

of the due dates for paying the assessments were not for the sole 

convenience of the Department. Each of the assessments was appealed by 

Skagit Valley because it disagreed with the legal and factual bases of the 

assessments. CP 149,204-06; BTA Doc. 860-79 (Appeals Determination 

07-0046 addressing taxpayer appeal of all assessments). These appeals 

were at the request of the taxpayer and were not for the sole convenience 

of the Department. Most of the legal issues were ultimately resolved 

against the taxpayer. CP 218-19; BT A Doc. 860-79. In the meantime, 

while the audits were on appeal, interest continued to accrue. Skagit 

Valley was aware that interest was accruing and that it could pay the 

assessments, or even the uncontested portions of the assessments, to stop 

interest from accruing. BTA Doc. 79-81, 529, 953-54. ; 

Moreover, substantial evidence in the record supports the Board's 

finding that the delay in payment was because Skagit Valley chose not to 

pay the assessments in order to reconcile the assessments and to convince 

the auditors that it was not liable for several of the taxes assessed. Skagit 

Valley's witnesses testified to these facts. CP 165-66 (Skagit Valley 
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delayed payment on all assessments until factual issues resolved); CP 144-

45 (admitting that there were times that Skagit Valley asked for holds to 

be placed on audits); CP 148 (discussing BTA Doc. 73 and admitting that 

Skagit Valley requested extension of due date); CP 160 (Skagit Valley 

requested time to gather information); CP 204-06 (Skagit Valley appealed 

each assessment when issued and asked for some extensions; Skagit 

Valley also asked that holds be placed on each ofthe audits). Department 

documents also confirm these facts. E.g., BTA Doc. 81, 522-27, 860-79; 

916-18. Accordingly, the Board's findings should be upheld. 

(2) Substantial evidence supports the Board's 
finding that Skagit Valley had produced 
insufficient evidence to determine how 
much of the extension was not at the 
request of the taxpayer and for the sole 
convenience of the Department. 

Skagit Valley continues to assert that all interest must be waived 

without identifying even one time period for a specific extension of a 

payment date for an assessment. As the Board properly recognized, 

assessments are by their nature backward-looking and necessarily include 

interest. BT A Doc. 60. Even if the Department had issued the 

assessments on the day that it received information from Skagit Valley, 

and Skagit Valley immediately paid, the assessments would include 

interest. Skagit Valley steadfastly refused to even attempt to provide the 
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Board, or this Court, with any way of detennining how much ofthe 

interest was due to an alleged delay by the Department for its sole 

convenience. This refusal amply supports the Board's finding that Skagit 

Valley had not produced sufficient evidence to allow the Board to 

detennine how much of the extension of due dates might be for the sole 

convenience of the Department and not at the request of the taxpayer. 15 

See CP 143,11.15-28; 144-45. 

The continued "all or nothing" approach by Skagit Valley is 

particularly troublesome not only because every assessment necessarily 

includes some interest but because, as discussed above, it is undisputed 

that at least some of the extensions and delays were at the specific request 

of the taxpayer. CP 148, 160,204-06,209-10, BTA Doc. 79. Moreover, 

there were substantial differences in the time between when the 

assessments were issued to when they were paid, ranging from less than 

one month to five years. BTA Doc. 64 (Finding of Fact No.5). Even 

Skagit Valley's own accountants acknowledged that only some of the 

interest should be waived. CP 1213-14; BTA Doc. 74 (worksheet 

15 In addition to Skagit Valley's refusal to provide the specific information 
regarding extension of due dates before the Board and this Court, Skagit Valley refused 
to provide this information to the Department in discovery. E.g., BT A Doc. 830 (letter 
from Skagit Valley counsel regarding discovery responses); BTA Doc. 845 (answer to 
interrogatory No. 11). 
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prepared by Skagit Valley accountant stating "some" interest accrued for 

convenience of audit). 

In light of these undisputed facts, the failure of Skagit Valley to 

present evidence regarding what delays, if any, were not at the request of 

the taxpayer and for the sole convenience of the Department, amply 

supports the Board's Finding of Fact No. 10. 

3. RCW 82.32.105(1) relating to "circumstances beyond 
the control of the taxpayer" does not apply to interest 
on a tax assessment. 

Skagit Valley incorrectly argues that the Department must waive 

interest on a tax assessment if the failure to make timely payment was due 

to circumstances beyond the control ofthe taxpayer, citing RCW 

82.32.1 05(1). App. Br. at 26, 32. The Board properly rejected this 

argument out of hand because Skagit Valley had raised it for the first time 

in its reply brief. BTA Doc. 64 (Finding of Fact No.4). Moreover, the 

statutory provision cited applies only to waivers of penalties and does not 

apply to waivers of interest. Finally, even if the statute authorized the 

Department to waive interest, the claim that Skagit Valley was powerless 

to pay a tax assessment was properly rejected by the Board as a legal 

matter and belied by the record as a factual matter. BTA Doc. 61-62; CP 

146-47,217-18 (testimony that Skagit Valley paid assessments even 

though they contested both legal and factual bases of assessments). 
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F. Skagit Valley Is Not Entitled To Attorney Fees 

If the Court affirms the Board, it need not reach the issue of Skagit 

Valley's request for costs and reasonable attorney fees. Nevertheless, the 

Department offers this additional response to Skagit Valley's request. 

Skagit Valley fails to comply with RAP 18.1 by citing no 

applicable authority supporting its request for attorney fees. Instead, 

Skagit Valley cites only RAP 18.1 itself as the basis for its fee request. 

App. Br. at 33. A party seeking reasonable attorney fees must support its 

request by citing authority and providing argument to the court. Just Dirt, 

Inc. v. Knight Excavating, Inc., 138 Wn. App. 409, 420, 157 P.3d 431 

(2007) (''' Argument and citation to authority are required ... to advise us 

of the appropriate grounds for an award of attorney fees as costs. "') 

(quoting Wilson Court Ltd. P'ship v. Tony Maroni's, Inc., 134 Wn.2d 692, 

710 n.4, 952 P.2d 590 (1998)). Because it failed to cite to any applicable 

law creating a right to recover attorney fees, even if Skagit Valley were to 

prevail in its appeal, its request for attorney fees should be denied for this 

reason alone. See also Whidbey General Hasp. v. Dep't of Revenue, 143 

Wn. App. 620, 637, 180 P.3d 796 (2008) (hospital's request for attorney 

fees denied because it failed to cite applicable law and devote a section of 

its briefto the request for attorney fees). 
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Under Washington law, "a court has no power to award attorney 

fees in the absence of contract, statute, or recognized ground of equity 

providing for attorney fees." Union Elevator & Warehouse Co., Inc. v. 

Dep 't ojTransp., 152 Wn. App. 199,208,215 P.3d 257 (2009). Even 

though Skagit Valley's opening brief fails to comply with RAP 18.1, it 

might belatedly attempt to rely on the Equal Access to Justice Act 

("EAJA") in its reply brief. 16 That statute provides, "[ A] court shall award 

a qualified party that prevails in a judicial review of an agency action fees 

and other expenses, including reasonable attorneys' fees, unless the court 

finds that the agency action was substantially justified." RCW 

4.84.350(1). 

The requirement of "judicial review of an agency action" would be 

met in this case. However, even if Skagit Valley were to prevail in this 

matter, it still must establish that it is a "qualified party" as defined under 

RCW 4.84.340(5). Even then, Skagit Valley would still not be eligible for 

an award of attorney fees and costs because this Court should find that 

"the agency action was substantially justified." RCW 4.84.350(1). Here, 

the Department would be required to demonstrate that the Board's action 

16 Skagit Valley cited the EAJA, RCW 4.84.350, in its petition for judicial 
review before the superior court. CP 8. However, nowhere in its briefing before the 
superior court did it devote a section of its brief to a request for attorney fees. See CP 49-
71. 
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was reasonable in law and fact. Union Elevator & Warehouse Co., Inc. v. 

Dep'tofTransp., 144 Wn. App. 593, 608,183 P.3d 1097 (2008). 

The Board's interpretation ofthe statute denying Skagit Valley the 

deduction for Medicare co-payments and deductibles was reasonable in 

light of the fact that three different superior court judges have affirmed the 

Board on this issue. CP 284-86 (Order on Petition for Judicial Review 

(July 10, 2009) (Murphy, J.); St. Joseph General Hosp. v. Dep 't of 

Revenue, Thurston Cy. Super. Ct. No. 08-2-02054-9, Order on Petition for 

Judicial Review (June 8, 2009) (Hicks, J.); Skagit County Public Hosp. 

Dist. No. 2 dba Island Hospital v. Dep 't of Revenue, Thurston Cy. Super. 

Ct. No. 08-2-02062-9, Order on Petition for Judicial Review (May 29, 

2009) (McPhee, J.). Moreover, for the reasons explained above and the 

fact that the superior court affirmed the Board on the waiver of interest 

issue, the Board also was at least substantially justified in rejecting Skagit 

Valley's interest waiver argument. CP 284-86. The Board's action 

overall was at least substantially justified and attorney fees and costs 

should under no circumstances be awarded to Skagit Valley under the 

EAJA. 

VI. CONCLUSION 

Hospital patients who pay their own bills are not instrumentalities 

ofthe federal government. Nor are patients' insurance companies that 
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make payments on behalf of the patients instrumentalities of the federal 

government. Accordingly, Skagit Valley is not entitled to a statutory 

deduction from gross income for B&O tax purposes that applies only to 

monies received "from the United States or any instrumentality thereof." 

Moreover, Skagit Valley is subject to interest on unpaid tax, just like state 

agencies, other municipal corporations, and all other taxpayers. The 

Board correctly found that extensions of due dates for assessments were 

not for the sole convenience of the Department, and its conclusion that 

Skagit Valley is not entitled to a statutory waiver of interest should 

therefore be upheld. 

The Department respectfully requests that this Court affirm the 

decision of the Board of Tax Appeals. 

RESPECTFULLY SUBMITTED this 8th day of January, 2010. 

ROBERT M. MCKENNA 

Attflt:er~/. ' 
~<tL{Li.j , 
PETER B. GONICK, WSBA #25616 
Assistant Attorney General 
DAVID M. HANKINS, WSBA #19194 
Senior Counsel 
Attorneys for Respondent 
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Business and Occupation Tax 82.04.4294 

lntent-1980 c 37: See note foll()wiDg RCW 82.04.4281. 

82.04.4295 Deductlons-Manllfacturing activities 
completed outRide the United Stotes. In computing tax 
there maybe deducted from the measure of tax bv persons 
subject to payment of the tax on manufacturers p~r8uant to 
RCW 82.04.240, the value of articles to the extent of 
manufacturing activities completed outside the United Stater;. 
if: 

(1) Any additional processing of such articles in this 
state consists of minor final assembly only; and 

(2) In the case of domestic manufacture of such articles. 
can be and normaUy is done at the place of initial manufac
ture; and 

(3) The total cost of the minor final assembly does not 
exceed two percent of the value of the articles; and 

(4) The articles are sold and shipped outside the state .. 
[1980 c 37 § 15. Formerly RCW 82.04.430(14).] 

Intent.--1980 c 37: See note fQIlQwio.g RCW 82.04.4281. 

82.04.4296 Deductio~RelmbUrsem.ent for accom
modation expenditures by funeral humes. In computing 
tax. there may be deducted from the measure of tax that por
tion of amounts received by any funeral home licensed to do 
husiness in this state which is received as reimbursements 
for expenditures (for goods supplied or service.~ rende.red by 
a person not employed by or affiliated or associated with the 
funeral home) and advanced by such funeral home as an 
accommodation to the persons paying for a funeral, so long 
as such cxpenditllres and advances are billed to the persons 
paying for the funeral at only the exact cost thereof and are 
separately itemized in the billing statement delivered to such 
persons. [1980 c 37 § 16. Formerly RCW 82.04.430(15).J 

Intent-1980 c ~7: See note following RCW 82.04.4281. 

82.04.4297 Deductions-Compensation from. public 
entitles for h~1th or social welfare servlces-Exceptlon. 
In computing tax there may be deducted from the measure 
of tax amounts received from the United States or any in
strumentality thereof or from the state of Washington 0; any 
municipal corporation or political subdivision thereof as 
compensation for. or to support. health or social welfare 
services rendered by a health or social welfare organization 
or by a municipal corporation or political suhdi vision. except 
deductions are nut allowed under this section for amollnts 
that are received under an employee benefit plan. [198B c 
67 § 1, 1980c37 § 17. FormcrlyRCW82.04.430(16).j 

Intent-1980 c 37: See note following RCW 82.04.4281. 

"lIealti. or ;tlt./"l we/fa.', organizatiol1" dejil!ed fOJ RCW 82.04.4297-
Cfm.ditjons for e.temption-"11ealth or social welfare services" 
d-Jintd: RCW 82.04.431. 

82.04.4298 Deductions-Repair, maintenance, 
replacement, etc., of residential structures and commonh' 
held property-Eligible organizations. (1) In computing 
tax there may be deducted from the measure of tax amounts 
used solely fur repair, maintenance, replacement. manage
ment, or improvement of the residential structures and 
commonly held property. but excluding property where fees 
or charges are made for use by the public who are not guests 
accompanied by a member. which are derived by: 

(2000 Ed.) 

(a) A cooperative housing association, corporation, or 
partnership from a person who resides in a structure owned 
by the cooperative housing association, corporation, or 
partnership; 

(b) An association of owners of property as defined in 
RCW 64.32.010, as now or hereafter amended, from a 
person who is all apartment owner as defined in RCW 
64.32.010; or 

(c) An association of owners of residential. property 
from a person who is R member of the association. "Associ
ation of owners of residential property" means any organiza
tion of all the owners of residential property in a defined 
atea who a1\ hold the same property in common within the 
area. 

(2) Fo~ the purposes of this section "commonly held 
property" includes areas requited for common access such as 
reception areas. halls, stairways, parking, etc .. and may 
include recreation rooms. swimming pools and small parks 
or recreation areas; but is not intended to include more 
grounds than art: normally required in a residential area. or 
to include such extensive areas as 'required for golf-courses. 
campgrounds, hiking and riding areas. tmating areas. etc. 

(3) To. qualify for the deductions under this Rection: 
(a) The salary or compensation paid to officers. manag

ers. or employees must be only for actual services rendered 
and at le'vels comparable to the salary or compeJl~ation of 
like positions within the county wherein the property is 
located; 

(b) Dues, fees, or assessments in excess of amounts 
needed for the purposes for which the deduction is allowed 
must be rebated to the members of the association; 

(c) Assets of the association or organization must be 
distributable to all members and must not inure to the benefit 
of any single member or group of members. [1980 c 37 § 
18. Formerly RCW 82.04.430(17).] 

lnten.t-l98U c 3?: See note following RCW 81.04.42St, 

82.04.431 "Health or social welrare organluUoo" 
defined ror RCW 82.M.4297-Conditions for exemp
tion-"Health or social welfare servi('.es" deOned. (1) For 
the PUrpoRes of RCW 82.04.4297, the term "health or social 
welfare organization" means an organization, including any 
commul)ity action council, which renders health or social 
welfare services as defuled in subsection (2) of this section, 
which is a not-for-profit corporation under chapter 24.03 
RCW and which is managed by a governing board of not 
less than eight individuals none of whom is a paid employee 
of the organization or which is a corporation sole unuer 
chapter 24.12 RCW. Health or social welfare organization 
does nut include a corporation providing professional 
services as authorized in chapter 18.100 RCW. In andition 
a corporation in order to be. exempt under RCW 82.04.4297 
~haU satisfy the following conditions: 

(a) No part of its income may be paid di r~ctly or 
indirectly to il~ member .... stockholders. officers, directors, Of 
trustees except in the form of services rendered by tIle 
corporation in accordance with it8 purposes and bylaws; 

(b) Salary or compensation paid to its officers and 
executives must be only for actual services rendered. and at 
levels Cl>mparable to the salary or compensation of like 
positions within the public service of the state; 

[Tttle 82 RCW-page 37] 
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918 f.2d84 
(Cite as: 918 F.2d 84) 

H 
United States Court of Appeals, 

Ninth Circuit. 
UNITED STATES of America. Plaintiff-Appellee, 

v. 
CITY OF SPOKANE, Defendant-Appellant. 

No. 90-35118. 

Argued and Submitted Oct. 5, 1990. 
Decided Oct. 31, 1990. 

As Amended on Grant of Appel\ee'~ Motion For 
Clarification Nov. 27. 1990. 

United States brought action against city to pre
clude its collection of tax on lawfully conducted 
gambling activities of local unit of Red Cross and 
to recover back taxes. The United States District 
Court for the Eastern District of Washington, Justin 
L. Quackenbush, Chief Judge, 734 F'supp. 919, 
granted summary judgment in favor of United 
States, and city appealed. The Court of Appeals, 
Fernandez, Circuit Judge, held that: (1) Red Cross 
was instrumentality of United States that was im
mune from local taxation, and (2) city had to return 
taxes collected. 

Affirmed. 

West Headnotea 

[I) Federal Courts 170B (?776 

170B Federal Courts 
170BVrn Courts of Appeals 

170BVIlI(K) Scope, Standards, and Extent 
170BVllI(K) I In General 

l70Hk776 k. Trial De Novo. Most 
Cited Cases 
Grant of summary judgment i.~ reviewed de novo. 

{2l Federal Courts 170B ~776 

170B Federal Court~ 
170BVIII Courts of Appcols 

Page 1 of 7 

Page 1 

170BVIII(K) Scope, Standards, and Extent 
170BVIII(K) j In General 

170Bk776 k. Trial De Novo. Most 
Cited Cases 

Federal Courts 170B C;:::>850.1 

170B Federal Courts 
170BVllI Courts of Appeals 

170BVlll(K) Scope, Standards, and Extent 
170BVllI(K)5 Questions of Fact, Verdicts 

and findings 
170Bk850 Clearly Erroneous Fiudings 

of Court or Jury in General 
170Bk850.1 k. In General. Most 

Cited Cases 
(Formerly 170Bk850) 

On eomtitutional questions, Court of Appeals re
views findings of fact for clear error, and mixed 
questions of fact and law de novo. 

(3) Federal Courts 170B €:=776 

170B Federal Courts 
170BVIII Courts of Appeals 

170BVUI(K) Scope, Standards, and Extent 
170BVIII(K)1 In General 

170Bk776 k. Trial De Novo. Most 
Cited Cases 
Questions oflaw are reviewed de novo. 

(4) Taxation 371 £=2006 

371 Taxation 
371 I In General 

37tk2004 Power of State 
371k2006 k. United States Entities, Prop

erty, and Securities. Most Cited Cases 
(Formerly 371k5) 

No state can impose tax upon instrumentality of 
United States Government. 

(5) Taxation 371 ~2(106 

371 Taxation 

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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918 F.2d 84 
(Cite as: 918 F.2d 84) 

3711 In General 
371k2004 Power of State 

371k2006 k. United States Entities, Prop
erty, and Securities. Most Cited Cases 

(Formerly 371k6) 
Red Cross was instrumentality of United States that 
was immune from state and looal taxation on law
fully conducted gambling activities despite city's 
reference to fact that Red Cross was not considered 
agency for purposes of Freedom of lnfolntation 
Act. 5 V.S.C.A. § 552. 

161 Courts 106 C=>lClO(l) 

106 Courts 

ure 
10611 Establishment, Organization, and Proced-

10611CH) Effect of Reversal or Overruling 
l06klOO In General 

106k I 00(1) k. In General; RelrOactive 
or Prospective Operation. Most Cited Cases 
Court of Appeals' decision striking down city's tax 
on Red Cross' lawfully conducted gambling activit
ies could be applied retroactively; decision did not 
establish new principle of law but merely restated 
fundamental principle that precluded taxation of 
United States governmental functions,· lind retroact
ive application would foster respect for such prin
ciple and would not result in inequity even though 
city might have already used ;'lome tax money. 

(7] Taxation 371 C=>355S 

371 Taxation 
371VIII Income Tax.es 

371 VITI(H) Payment 
371k3S55 k. Refunding Taxes Paid. Most 

Cited Cases 
(Fonnerly 371k1097) 

City that improperly taxed Red Cross' lawfully con
ducted gambling activities had to return taxes col
lected. 
"'85 Laurie Flinn Connelly and Michael A. Nelson, 
As~t. City Attys.,.Spokane, Wash., for defendant-ap
pellant. 

Page 2 of7 

Page 2 

Gary R. Allen, David English Carmack, and Ken
nctb W. Rosenberg, Attys., Tax Div., U.S. Dept. of 
Justice, Washington, D.C., for plaintitl~appcllcc. 

Appeal from the United States District Court for the 
J:!astem District of Washington. 

Before SKOPIL, O'SCANNLAlN and FERNAN
DEZ, Circuit Judges. 

FERNANDEZ, Circuil Judge: 

The United States brought this action against the 
City of Spokane ("the City") and Spokane's Man
ager uf Firutnce, Peter Fortin, to preclude !he cul
lection of a tax on the gambling proceeds of a local 
unit of t:lw American National Red Cross, and to re
cover back taxes, together with interest. The district 
eourt granted summary judgment in favor of the 
United States FNI and the City appealed. We af- firm. 

FNI. United Stales v. City 0/ Spokane. 734 
F.Supp. 919 (E.D.Wash.1989). 

BACKGROUND 

The American National Red Cross is a uniquc char
itable institution. It was created by the United 
States to perform such exceedingly important pub
lic functions liS lIiding "the sick lind wounded of 
AImed Forces in time of war," and carrying on "8 

system of national and international relief in time of 
peace" to mitigate "the sufferings caused' by pesti
lence, famine, f\J'e, floods. and other great national 
calamities .... " 36 U.S.C. § 3. Eight of its fifty gov
ernors are appointed by the President of the United 
States and one of those eight acts as the principal 
ufficer of the corporation. 36 U.S.C. § 5(a). While 
the organization must support itsc:lf from public 
donations and other sources, the United States does 
supply it with a pennanent headquarters*S6 build
ing. 36 U.S.C. § 13. The financial reports of the or
ganization arc audited by the Department of Dc-
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fense. 36 U.S.C. § 6. 

The Inland Northwest Chapter of the American Na
tional Red Cross has been a chartered local organiz
ation since 1914. As such it is a local unit of the 
American National Red Cross. 36 U.S.C. § 4a. We 
will hereafter refer to the American National Red 
Cross as the "Red Cross" and the Chapter as the 
"INC" However, since the INC is a unit of the Red 
Cross, what we say about the rights and duties of 
the Red Cross also applies to the INC. 

The State of Washington authorizes bona fide char
itable or Don-profit organizations to conduet bingo, 
pun-tab, and punehboard games. Wash.Rev.Code § 
9,46.0311 (1988).PNl The Red Cross is an organiz
ation that comes within that definition. 
Wash.Rev.Code § 9.46.0209. At the same time, the 
State of W Bsbington authorizes cities to tax certain 
of the procee.ds of those gambling activities
Wash.Rev.Code § 9.46.llO-and since 1982 the City 
has levied a gambling tax upon the INC. Spokane, 
Wash.Ord. § 8.40.020 (1982). 

FN2. The citations to the Wa~hington Code 
arc to the current veTliion of that law. F.arli
cr versions were to thc SllInC effect, as far 
as the issues on this appeal are concerned. 

For some time, the INC paid that tax without appar
cnt protest, but in Fcbruary of 1986 it did protest 
and requested a refund of all gambling ta){es paid 
since July 1, 1980. The request was denied. The 
United Stales then brought this action to obtain Lbe 
refund, with interest. and to enjoin any further levies. 

Cross motions for summary judgment were filed, 
and the district court ultimately entered a judgment 
which re<J,uired the disgorgement of prior exactions 
by the City, together with prejudgment interest 
from the date of the demand for refund. The district 
court further directed that the City ceaSfl further im
position of the tax. This appeal followed. 

JURISDICTION AND STANDARD OF REVIEW 

Page 3 of7 

Page 3 

The district court had jurisdiction putsuant to 28 
U.S.c. § 1331, and we have jurisdiction pursua11t to 
28 U.S.C. § 1291. 

[1][2][3] We review the grllnt of SUDUnllry judg
ment de novo. Kruso v, IntematiQTlal Tel, & Tel" 
872 F.2d 1416, 1421 (9th Cir.1989), cert. denied, 
496 U.S. 937, 110 5.0. 3217, J 10 L.Ed.2d 664 
(1990). On constitutional questions, this COllrt re
views findings of fact for clear error, and mixed 
questions of fact and law de novo. State of Nevada 
Employees Ass'il Inc. \/. Keating, 903 F.2d 1223, 
1226 (9th Cir.1990); La Duke v. Nelson, 762 F.2d 
131R, 1322 (19R5), modified., 796 F.2d 309 (9th 
Cir.1986). Questions of law are reviewed de novo. 
United States v. McConney, 728 F.2d 1195, 1201 
(9th Cit.) (en bane), cm. dented, 469 U.S. 824, 105 
S.Ct. 101, R3 LEd.2d46 (1984). 

DISCUSSION 

Two major issues confront us. Fitst, is the Red 
Cross an instrumentality of the United States which 
is immune from this kind of taxation? Seeond, if it 
iN, ~hould t11c INC have been granted a refund of 
the back taxes? Wc will disouss cach of these issues 
in tum. 

A. The Red Cro~s l:i Immunefrom This Tax 

[4][5] One of the hoariest principles of federal-state 
govemmelltal relations is that no state can impose a 
tax upon an instrumentality of the United States 
Government. As the Supreme Court, speaking 
through Chief Justice Marshall, eloquently stated in 
lvf'Culloch v. Maryland, 17 U.S, (4 Wheal.) 316, 
431, 4 L.Ed. 579 (1819), that principle is bottomed 
upon certain important axioms: 

That the power to tax involves the power to des
troy; that the powcr to destroy may defeat and 
render useless the power to create; that there is a 
plain repugnance in conferring on one government 
a power to control the constitutional measures of 
another, whieh other, with respect to those very 
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measures, is "87 declared to be supreme over that 
which exerts the control, are propositiolls not to be 
denied. 

Nor can it be said that a little taxation, or taxation 
of Just one function or instrumentality, is proper. 
M'Cul/och also delllt with those possibilities. The 
Court said: 

We are not driven to the perplexing inquiry, so un
fit for the judicial department, what degree of taxa
tion is the legitimate use, and what degree may 
amount to the abuse of the power. The attempt to 
use it on the means employed by the government of 
the Union, in purSUllDce of the oonstitution, is itself 
an abuse, because it is the usurpation of a power 
which the people of a single state cannot give. 

M'Culioch, 17 U.S. (4 WheaL) at 430. The Court 
continued: . 
H the states may tax one instrument, employed by 
the government in the execution of its powen, they 
may tax any and every other instrument. They may 
tax the mail; they may tax the mint; they may tax 
patent-rights; they may tax the papers of the cus
tom-house; they may tax judicial process; they may 
tax all the means employed by the government, to 
an excess which would defeat all the ends of gov
ernment. This was not intended by the American 
people. They did not design to make their govern
ment dependent on the states. 

M'Culioch, 17 U.S. (4 Wheat.) at 432. 

Nothing could be more forcefully established, and 
whlle those principles alone do not demonstrate that 
the Red Cross is an instrumentality of the United 
States, there can be no doubt that it is. The Supreme 
CoW1 made that clear in Department of Employ
ment v. United States, 385 U.S. 355, 358, 87 S.Ct. 
464, 467, 17 L.Ed.2d 414 (1966) where it said, 
"[W)e hold that the Red Cross is an insttumentality 
of the United States for purposes of immunity from 
state taxation levied on its operations, and that this 
immunity has not been waived by congressional en
actment." 
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At first blush that would appear to dispose of this 
issue, but the City clahns Ihat accretiumI to the 
M'Culloch doctrine make it inapplicable to the INC 
activities which were taxed here. That claim is 
based upon a misreading of the authorities. 

The City first poini& to Federal Land Balik v. Board 
of County Comm'rs, 368 U.S. 146, 82 S.Ct. 282, 7 
L.Ed.2d 199 (1961), a case in which the Supreme 
Court struck down a lax. levy on the Pede",1 Land 
Bank, an instrumentality of the United States. In 80 

doing, the Court indicated that if the activity being 
performed is not within the authority granted to the 
instrumentalily, for elUlUlple if it were illegal, taxa
tion may be appropriate. Feckral Land Dank. 368 
U.S. at 152-56, 82 S.Ct. at 287-89. That, however, 
has no application whatever to this case. There can 
be no doubt that the Red Cross can engage in activ
ities designed to eam money. In fact, broause it is 
not, tor the most part, funded 'with tax dollars, it 
must engage in many fund raising activities if it is 
to survive. While we do not suggest that the Red 
Cross can engage in illegal activities in pUl1luit of 
its goals, there is nothing illegal about the gambling 
activities the INC engaged in here. 

But the City claims that there is still another $tIing 
to its bow, for some activities of agencies of the 
United StaleS can be taxed. Here again, when gaz
ing upon the authorities cited one must be purblind 
if one is to overlook the distinctions between those 
authorities and this case. 

Thus, in JamfS v. Draw Contracting Co., 302 U.S. 
134, 58 S.CL 208, 82 L.Ed. 155 (1937), a private 
independent corpomtion that had contracts with the 
United States complained about the taution of its 
gross receipts. The Court declined to f'md that a tax 
on the private entity waR a tax upon the government 
or its instrumentalities, even though the effect of 
the tax could, in theory. be felt by the government. 
James, 302 U.S. at 161,58 S.C!. at 221. That is not 
this case; the Red Cross is no mere private contract
or, it is a United States instrumentality. The same 
analysis applies to Unitad Statas v. Naw Mexico, 
455 U.S. 720, 102 S.Ct. 1373, 71 L.Ed.2d 580 
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(1982). There, too, II tax. on the receipts of private 
contractOIs was attacked; there, too, the tax. was 
sustained. The Court indicated *88 that the mere 
fact that a contractor acts as an agent of the govern
ment doe!! not mean that it is an agency or instru
mentality of the government. It does not mean that 
the oontraotor stands in the government's shoes. 455 
U.S. at 735-36, 102 S.Ct. at 1383. The entities in 
question were not so integrated into the structure of 
the government that its tax immunity devolved 
upon them. Rather, it was realistic to view them as 
the private entities they were-entities "independent 
of the United States." 4SS U.S. at 738, 102 S.Ct. at 
1385. When dealing with entities of that snipe, it is 
DeC0$8ary to be extremely careful about parsing 
their various activities when they claim that a tax 
falls directly on the United States. The same does 
not apply when one is dealing with an acknow
ledged government instrumentality such as the Red 
Cross. To do S9 in that instance would engage the 
courts in the unfit inquiIy that M'Cunoch warned 
against. 17 U.S. (4 Wheat.) at 430. Private inde
pendent contractors may be agencies because they 
act as agents. They are not to be confused with in
s~talities like the Red Cross which are agen
cies beclluse they were created to cany out func
tions of the government itself and are, therefore, 
imbedded in the structure of the government to that 
extent. FNl As the Supreme Court has said, "both 
the President and Congres.q have recogni7.Cd.and ac
ted in reliance upon the Red Cross' status virtually 
as an arm of the Uovemment." Department of Em
ployment, 385 U.S. at 359-60, 87 S,Ct. at 467. The 
Court agreed with that characterization. 

FN3. California State Bd. oj Equalization 
v. Sierra Summit, Inc .. 490 U.S. 844, 109 
S.Ct. 2228, 104 L.Ed.2d 910 (1989), and 
Washington v. United States. 460 U.S. 536, 
103 S.Ct. 1344, 75 L.Ed.2d 264 (1983), 
which also uphold taxation of a bankruptcy 
trustee's sales and private construction 
contractors' income, respectively, apply the 
same principles and are to the same effect. 
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In a final bid to deflect the Inexorable force of the 
law in this area, the City asserts that the Red Cross 
is not really a tax exempt instrumentality of the 
government, because we have said that it is not an 
agency for the PUJPoses of the Freedom of Informa
tion Act. See Irwin Memoria! Blood Bank v. Amer
icxm Nat'l Red Cross, 640 F.2d 10S1, 1057 (9th 
Cir.198 1). That is an astonishing proposition. It 
suggests that we, in effect, overturned Department 
0/ Employment when we decided Irwin Memorial 
Blood Bank. We did no such thing. What we did de
cide was that given the purposes and the back
ground of the Freedom of Information Act, the Red 
Cross was not an agency within the meaning of thal 
statutc. To extrapolate from that holding to the area 
of the law which we must deal with here would be a 
serious logical and semantic error. It would insist 
that an entity incorporated by an acl of CongreS!I to 
carry out essentially public functions is not exempt 
from taxation as it struggles to accomplish those 
purposes. It would insist upon that even when the 
entity's activities are lawful, necessary and in pur
suit of its duties as an instrumentality of the United 
States. It would insist upon that based on the fallacy 
that a word which has a meaning in one context 
must have the selfsame meaning when transplanted 
to an entirely .different context We must eschew 
that extrapolation. 

It follows that the City improperly imposed the 
gambling tax upon INC. 

B. The City Must Disgorge the Taxes II Collected 

The City asserts that even if the tax is invalid, it 
should not be required to reimburse the INC for the 
taxes which hIlve already been collected. Discus
sion of that claim requires analysis of two sub-is
sues. Should the decision here be given retroactive 
effect, and, if so, what remedy is proper? 

While the issues sometimes seem to be entangled, 
the Supreme Court has recently been Ilt some pains 
to untangle them. See American Trucking Ass'ns, 
Inc. v. Smith. 496 U.S. 167, 110 S.Ct. 2323, 110 
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L.Ed.2d 148 (1990). In American Trucking, the 
Court pointed out that retroactivity must be decided 
by use of the analysis outlined in Chevron Oil Co. 
v. HWlOn, 404 U.S. 97, 92 S.C!. 349, 30 LEd.2d 
296 (1971). That does not, however, answer the 
remedy *89 questioll, a queRtion usually left to the 
states themselves to work out. American Trucking, 
110 S.Ct. at 2330. See also Probe v. State Teachers' 
Rertrement Sys .• 780 F.2d 776, 782-84 (9th CiT.), 
cert. denied, 476 U.S, 1170, 106 S.C!. 2891, 90 
L.Ed.2d 978 (1986), where we, in effect, recog
nized and applied the distinctions. 

[6] Because we need not consider the question of 
remedy if the effcct of our decision is not retroact
ive, we will first consider retroactivity. FN4 

FN4. There is much jurisprudential debate 
about the propricty of any such analysis in 
the area of the constitution. See American 
Trocki/Ig, 110 S.Ct. at 2343 (Scalia, J., 
concurring). We, of course, cannot enter 
the arena. We leave the battle to other gla
diators. 

OUT retroactivity analysis must apply the three-part 
Chevron Oil test: 

First, the decision to be applied nonretroactively 
must establish a new prinl:iple of law, either by 
overruling clear past precedent on which litigants 
may have relied ." or by deciding an issue of fll'St 
impression whose resolution was not clearly fore
shlloowed.... Second, it has been stressed that "we 
must ... weigh the merits and demerits in each case 
by looking to the prior history of the rule in ques
tion, its purpose and effect, and whether retrospect
i ve operation will further or retard Its operation." ... 
Finally, we have weighed the inequity imposed by 
retroactive application, for "[ w Jherc a decision ... 
could produce substantial inequitable results if ap
plied retroactively, there is ample basis in Our cases 
for avoiding the 'injustice or hardship' by a holding 
of nonretroactivity." 

404 U,S. at 106-07, 92 S.Ct, at 355 (citations omit-
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ted). 

Our decision striking down this tax does not meet 
the tests of nonretroactivity. We overrule no pre
cedent here and we do not decide an issue of ftrst 
impression. As we have shown, our detennination 
regarding the status of the Red Cross does not pro
ceed from some obscure and half-fonned idea only 
now wrested into the light of day. Rather, it pro
ceeds from II long, if sometimes wavy, line of Su
preme Court authority. 'This alone indicates that ret
roactivity is required. See Ashland Oil, Inc. v, 
Caryl. 497 U.S. 916, 110 s.et 3202, 3205, III 
L.F.d.2d 734 (1.990) (per curiam). However, we will 
also look to the other elements. We are dealing Witll 
a fundamental principle that precludcs the taxation 
of United States governmental functions. Retroact
ive operation of our decision will surely foster a 
proper respect for that principle by encouraging 
local entities to trcad carefully when they impose 
taxes on entities like the Red Cross. Finally, no in· 
equity results from retroactive applicati()n. It is true 
that the City may already have used the tax money, 
but at the very least it should have entertained the 
gravest doubts about its right to collect the tax in 
the first place. Against that is the ineqUity to the 
INC which would be wrought were il forced to 
forego its claim to recover.FN5 Therefore, this de
cision will apply retroactively. 

FN5. TIlere is 110 assertion that [hi!; action 
is barred by the statute of limitations. Nor 
is there a claim that payment under protest 
was required by Washington law. Cf McK
esson Corp. Y. Division of Alcoholic Bever
ages and Tobacco, 496 U.S. 18, 110 S.Ct. 
2238,2243-44 n, 4, 110 LEd.2d 17 (1990). 

[7J We turn then to the question of relief. That the 
INC is entitled to relief can hardly be questioned, It 
is true that the exact form of relief is often left to 
the local governmental entity when a tax is struck 
down as unconstillltionai. However, that is typically 
done in cases where there is a commerce clause vi
olation which can be remedied in anyone of a num-
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ber of ways. See, e.g., Ashland Oil, 110 S.CL. at 
3205; American Trucking, 110 S.Ct. at 2330; McK
esson Corp., 110 S,Ct Ilt 2252. That approach has 
no application here, for here, purely and simply, a 
tllX Iui~ been eXllcted from a federal instrumentality. 
The only logical relief, aside from precluding fur
ther taxation, is to order the improperly taken mon
ies refunded. ThaI was the course adopted in De
partment of Employment, 385 U.S. at 357, 87 S.Cl. 
at 466. It is the course the district court adopted; it 
is the course we adopt today. 

*90 CONCLUSION 

The Red Cross is a United Slates Government in
strumentality which is immune from state lind local 
taxation when it is lawfully pursuing its mandated 
purposes. Here, the INC was engaged in fundrais
ing by lawfully conducting certain gambling activ
ities. The City erred when it levied a tax on those 
activities. 

Thus, the City must cease making that levy and 
must refund bllck taxes pllid by the INC since 
November 21, 1982. together with interest from 
February 28, 1986, the date that the INC made its 
demand. 

AFFIRMED. 

C.A.9 (Wash.),1990. 
U.S. v. City of Spokane 
918 F.2d 84 

END OF DOCUMENT 
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In·stan.tl.ate (In-stlntsbE.II') 11." -at·ed, ·It·lng, ·ates To 
ttp=t (an .bstnet concept) by l concrete or tangible w.mpk: '7wo 
4pp/Q .•• both inslllnrillre rite SIngle urliverl4l rodnCls" n. !IoUow4Y), 
I Latin Inmuui<l, exampl.; see tHITA.'>lCi!+ -ATE',1-1n'stan'tl'altion 
n. -in"StllIl'tiaotlve (-ltlJl.l.b~·UV) adj. 
in'stant'ly (lnl .tant·l.) l1/l1I. 1. AI: onee. 2. With insistence; urgent· 
Iy. + CIlI1j. Chltf/r British Iu loon as. 
irt5tant replay ,.. fa. The rcc.ording tnd bnmww playback of 
part of • live television broadtUt. a.s of • sporn play. b. Tht put 50 reo 
cooled IIJId replayed. 2. Inform.! Somelhlng reputed dirtaly 01' JOOn 
after ia original 0CI;IIlr<:I\(l0 

Inostar' (In-$tl:ll) IT.v. -starred, ·tter.rlng, .. tan To stud with or 
as if with IlUI. 
In ..... (ln/etlt') /I, A.tap of III inlect or other arthropod betw\:en 
moItI.[NewLatID IIIIW. from Latin, imap. ronn.] 
Inostate OIl-ttltl) 11'.1'. -~d ... tat.lng. -stat •• To •• tabll.!h in 
office; install. 
In·stau.r.-tlon (In'<<to·.i''Wn) It. 1. Ren~vatlOD; reston.tion. 2. 
The institution Or I!$hbllshment of 1Oll1eIhing. [Latin IrutIl.ralii. 
IlIStIIur4aibl-, hom fmt.lur811U, put partlclple of ",.,"""" .. to reOew. 
See st6- w Appendix 1.1 
In'stead OIl~W) """ 1. lD tht pW;c of 1IOIIICth!ns prmous\y men
tioned; as • substituw or an eqllivaknt: Huving plaruurd III driw, WI! 
.... /bd inmad, ::t 14 preleruu::el •• an albmlalive: yearned btstMd for Q 

IlImrc ,,"4 f-/Iy. [Middle J!ntjish in nod of. la place of : hi, In; set IN' + 
~ pla~, soc S'I'!AIJ + of, ol; lee OP., 
Instud of prtp. In place of; rather tlwt: ordufd daicblf instta4 aJ 
~ ..,.step (ln/otep/) IL 1. The ardled middIc part of tho human foot 
between the fDOS IIlId the a.nldo. 2. The part of &shoe or stocking CO'Ierins 
the inatep. [Middle EDiIfsh,) 
.""stI'gete (ll'II>Il-gtI/) tT.v. -gat'ed, -gat·lng. -g4tes ,. 1b mg. 
OIl; goad. 2. To .tit lIP; foment. [I.aIin liIstigll,... fru6g4t-. Sec steig- in 
Appendilt L]-ln'stloga'1ion rr. ~"'stI'ga'1i~ Rdj, -ln/sti'ga'
toe ... 
In.still also In-stfl (In-.IJIt) IT.Il·stIIl~, -stin0lng, -stills also ·stils 
1. To Introduce by gradual. pcni&let1t dfarts, iJnpI::urtl·M~,iW", , •• mRy 
be ItutIJW inlolfteir miru/s" (Thomill Je/fenon). 1. 'Ill pour b. (modi
cIDe. for aample) drop bY. dcop. [Mltldle 1!D1IIlsh Imtin .... from Latin 
1I'ISIIlIiIre: Itt·, into,lU \N-' + sIill4re, to drlp. drop (from sIlIla" drop).] 
-!n's1i[!laltfon (ln/'~!i/.boll) /I. -inostiltl.r II. ~nostlillmitnt 
/l, 

In-stlnr:t (jn/stl"8kt') no 1. An Inborn pattern of behanor that is 
c:IIanclloriitic: of a sp«1ts and is cheri« ""ponse to opeclfi. environmet1· 
talstintuli: tIIJl5pllWning inmJItt;n Milton: 1Ilttvirtlt: wtinas in sodIl/ Qn· 
IIIUIh. 2. A powerfulmotivotioo or Impulse, 3. M.. innatr capability or 
iptitude: an ;rutltl<l for"'" and dIpIn"""" • ad;. (In·sflngJrtl) t. Deeply 
ftlkd or imblred: word< instinct wiIh /<We. 2. O~ ImpeDed from 
Irithio. [Middle J!ngn.h, from Latin _nett ... impulse, from p..r parti-
ciple of I~m"f'lm, to incite : j"~ wlalSlve p ... f,; see IN-' + m~ 10 
prlc:k; ret steig- in Appendix LI 
Inostincotlve (In-atlngkl\tl') adj, 1. or. relating to, Or prompted by 
inltina. 2, Arising from impulse; .pontaMOu, and untbinl:ing on in-
stinctive mislnut of """"'1/lrG1s. -lnostlndtlve·ly.dv. . 

Synonyms Instincrlw.. j~~ jJQ/tl ...... is""ol Th ... ad)ecti'/e.s 
me"" dai""d hom or proml'ttd by. natural tendency or impulse: Qn 

wtitJCtive J<ar of .nllk",: /nstincIu.!l beh<VIor: an /ntui/iloo pm<ptilnl; vi.!
tmlI rewisicm, Se. al.!o 'yn<lnyms at spontaneoLis. 

Inostlnc"ll.loal {In-stlnglr,lchciO-ail 'idj, Of, relatins to, or derived 
h<lm Instinct. Se, !)'IlOnyms at instinctive. -in.stincltu.atoly lid ... 
in·stlotute (1n/,Ii-tobt', .tydQt') lr.v. ·tutted, -tlltoing. ·tutes 
tao To establish, organize, and set In operation. b •. 'Ill initale; begin. See 
$}'llonyms it found'. 2. To .. tablish or inTeot in an office or. POfition, 
-10", 1a. 5on)ethlng instituted. e.pocially an authoritatlv. rule or pre<»
dent b. Institutes A dig .. t of the principle. or rudimt:llts of • pgrtie· 
uIu subiect .... pedally a legal abstract. :t 1m organbalion founded to 
promolA: a callol.: Q CIInc:et rer"lrch ;rulillllo. h. An educational uutitu· 
lion. ..pedaIIy one for the Instmction 01 technical subleelS. b. The 
bulldlnS ., buildingo bDuMi sud! an institution. 4. A U8ually ahart, 
in\l!ruin W()rkobop or oemlllar OIl a specific subject. [MidcIJe English in· 
s,;ruler1, from L:ltin !n~ f1lJIiNlh !Q establish: in., in; ..., IN..l + 
S14tuer •• to &<t up; .... tiI- in Appendix 1-) -in/stl.Il/t'er, In'stI-tu'
tor II. 
In.stl-tu.tlon (In'stl-too1ah,lD •• tyOOl-) It 1, The act of instituting. 
2a .... ''''<om. puetiC>!. relntionsbip. or behavioral pattern of importance 
irl tIl.lif. of • corrununity or sod(ty: the illStUllriOns af "","jag' and Ih. 
family. b.lnJontlQ/ One Ioos ..,odat<:d witb a apeclfied p!=. position, 
or functiUD, 5a. An establiilled organization or fOUDdatkm, especially 
one <!tdiuted tu educltlnn. pIIbllc •• nice, or rulture, b. The bulldlng or 
buildings housing such an org,mimtion. C, A pla.., for the car. of pOIsons 
who are destitult, disabled. Or mentaUy ill. 
In-stlot"'tlonoal (In'sff·tDoIlhrn.l. _ty®/-) a4~ 1. ot or relating 
to an institution or j",titutions. 2, Orp.niud .. or ()tmin~ "" ;"'IIIU
tlon: ;nstituti./laIrv;Ugrott. 3. Cbarac:teristic or suggestive of an inoti,u· 
tion. espodally in being UlIiform. dull, or nnimagin.tive: inmtulioll.r 

furnilure; "pal, irrrtitution,,/ greLl!. 4· 01 or rclatin u> 
ln$titute. of. subject sucll '" law, ~nlstl.t\lltio~'~Id,e Plil>;j", 
In.stl-tuotlon-aloilm (In,,tl.to"b'lh'''lU.lll'~,,, 'Iy Ad .. 
AdhOfenee to or beli'f 10 established forms. especiaJI h' .\'ltIOI,; • 
re1IgiOI1- 2. U8e of public irulitutlons forth. Cart of :eo~e( \~Oll~ 
k:aIIy or mentally dis4bled, criminally lIe1in~\1ent, or Itt whillr.~ 
pen<knt living. -In'stl.tu1tion'al.lst n. caP«b\e oj" 

In·5tl t tuotlon'alolzll (rn.'6tl.t<Jbllh~.n;.l!:z', 'tyolll_ , 
·\Z.lng, .Izte. 1a. To make mUl, treat as. Or Hi"" th, ~I','" 
institution to. b_ To II1:>ke put of • slructJ.u:td lnd us C '~Itr" 
Ii.h.d system: A sod"y tlult 11m i""titutionalized 1"i~tUr "di·.., 
penon) In dle care <If an instirution. -jn'5tlotU'tia",~ '\'Q~",I 
(·!I·zI'.hoD)1L '''lI'U 
Instr. rIbbr. 1. inltruc:tor 2. imtrumenl 3. w!l1nnenta] 
In-stroke (IntstrOk') "' Art. mward stroke, espO<iallv I ..... 
mll'llng away from the crankshaft . P""'n lh 

InolltNct (lINttUktl ) ~ ·'trtKt·.d, .,truct'Ing.1Iruru 
To provide with knowled~ "p'cial1y ill, mtthodlal ""¥ See -~. 
at {each. 1, To 1M orden to; dire<:t. -IHtr. To.ern ~ III l""""tl 
[MIddle English illSll'1UfDl, from latin rlTJl1llm, mll1lltl- 10 lIIrl:tt. 
strud : .. ~ 00; see IN-" 1-lI11IA to build; lee ster"ln ~"'! 
In-.true·tlcn (In.rt!1lVWn) n. t. The ttl, p~ or ,,_; 
of instructi:!l~, .2a. Imparted knowledge. b. All ~ oPI""",: 
i!.<ln of know~ a lesroJl. 3. OJmpIlUTScimrtA~. ~I':" 
t.u. • central pJ'OCe1IIIlns unit 10 perform. p;lrli<ll!ar "I'eruion 1\ 
oontom data to be used in the operation. 41. An .uthoriWlv.:,,~ 
to be ~; an order, Oftc:n wed in tile plmoJ: 11124 ~ , 
home by midJri8l!t. b. instructions Detailed d!r.<tio .. Gll ~I 
read tIuIlnstnu:tions """'$embry. -in.rtrucrtlon-aill4j. • 
In-struc-tlve (1n-S\l1lkI,i» .dj .. CoDYCyinl mowl.o: iaIl 
lion; eollplelllDg. -i"ostn.JC1t!ve.ly Iulv. -In.slJUtltive'lllI~ 
Ino.true-tor (tn~) rr. 1. One wIlo instrucb· a IQ<bct 2', 
~ege or UII!V ... jty teacher wOO ranks below an wlstarn ]>lOre.:. 
-tnostNt'toroshlp' n_ 
In·stru-ment (In'SIr>-/l1:Int) .. 1. A Ill..". bywhlch $O11\l~' 
done; &rI agency. 2. On. ~ by another to acoomplisb 8 ptllpIllc; ~ 
dupe. 3. An ioDpi=.nt u~d to £acili~ work. Set;yJlOIlfDIJ alDll 
4. A dericc fur r<ronling. mearurmg. or oanlro1ling. ~ "'" I 
derice innctionlJlS .. put of a conlroll)!Sltm. 5. MIui; A dt>Ict b
playing or produdn~ mualc: Ii kqOOanf /tuII'IImtnt &. A!ec.tdo<ul!rn, 
.uch as • deed. will. mortPF. (lr lnsurance policy. t Ir.T. ('II!!l'I 
-lUentofld, "",lint-ins. -m.ntll t. 10 provide or "lui!> willi 1mb" 
menlS. 2. MusK To compose or 8lr&nge lor performance. 3. T<r o6ho. 
• lop! document 10. !Middle EnjIl.h, from Old French, from l>Ii> k 
striinrctItum. tooL implemenl, from iMtum:, '0 prepare. Ste 1m1I.~r.ti 
InosVu·mlH1·tal (lD'str:>-ml!:n,1t1) ad}. ,. Stniq asa II\IWII 
agency; implemtllla~ 11141 irlStnl"""''''{ iH wiving the!TinM. 2. OJ, "",. 
ing to. or ao:omplWted with an iastrument or tooL 3. /II"", PuiJm:;l 
on or written for an lNtrumenl, 4. Gnn.mar Of, rclt.~ 1Il, or \rif 
the c:aoe I!oed typically to e:q>r<.U meatll, agency. Of ao<ompanlmOlll. S. 
Of or relo.tIn, 110 inscrOD,ontalilm. ~ n. la. GramntRr n. ~ 
""". b. A word or torm in the imttwn.ntal cue. 2. Musi<A c<lIIfGIi. 
lion for one 0< mere InsttllIllents, \JStlally without<roca[ a<COIDP ........ 
-in/stru'men/tal'lya4l, 
In-stru.men-tal'lsm (lD',tn-mln't1.17/;m) n. A pm",.,' 
theory thAt ideas are inmumenU rbat !Ilfl~on a1 guldos .1 .aiM 1b!i 
va1!dIty being detmnined bl'·th. suo:e$l of the action, 
inostru-me.,.talolst (IQ'.tn-m~nltl-!st) ~, 1. Mustc One .... 
plays an InmgJnenL 1, An ,dvoale or •• tudent of 1n11I1llIlentaJigL 
~ lid), Of, relating to, or.dv\)calin81ns\IUmenl~Jll. 
Inostru<m.n.tal.loty (fu'Ofro-men-WI!.to) n .. pL -ti~l j, 'II< 
,tat. or q~aIilf of bems inatnnnenuL 2. A mcam, an og_1" 3. A 0/1; 
aidiary bunch, IS of. go .. trunent, by means of wbich funtliol>s ... ,
Id .. "'" r=ri.d out. 
Inostn.l'menota.tlon(In'_-m~n·ti',""n) n. 1.1hcl\'pIi"'" 
or ...,. of instruments, 2. Mwir I. The study and pnoli.ce ~f ~n! 
musk for instrumt:llts. b. The arrangement or orthertrntion ,:,!ultin~ 
from ... eIl practice. c. A lilt ef in'tnll'nen" used in an ordlestta"on..30-
Th. ,tudy. devdopmeot, and manufacture of in.rrwnentJ. •• tor n~~. 
ti/i( or induotrialuso. b. InstrumenIA lor a specific purpose. 4, !J~I. 
meolality. 
Instrument board n. See instrument panel. 
In5t"."erit flying IL AifClut navigation by ,.fe,e!\(e III \rl6U1I 
menu only, 1" 
InstNment I.nding' n. An aircraft landir.g made by CUl3n' 0 I 
.trumenb and gt(>und-bMed ndIo equJpment only. • 
Instrument panel n, A moanl!:d may of ins\rUl1len!S U5~-~!' 
.r:tle a machine. especially the daohbeard of on a utmnotl.", """ " 
craft, or motorboat, Also called i1IstTumenl b •• rd, ,., 
In-sub.or'dl-nate (In'$;I-lxlr1dn·lt) adj. Not mbroissiy' ,ole~. 
thority; h .. a hillary af ins.baM·nat. ~eI1aviQ' -In'sub·or'dl·"; 
-In'suboorfdionatea!yadv. -In'suboor'diQna'tlon:--. 

• ftdjp~,·· 
Synonyms /"".I1ordi.al<, rtbalWw, muliNO"'. !Mtfoul, -f 1'1,~. 
These adjectives mean In opposition to and lI.\u.uy in defiance 0 ' .. ,' 
llshed authority. j"",bordlltll/e implies IclUte or rofu~ w r«<;:;;'",' 
.ubmit to the authority <If • ruperior: '''''' fir..l for be",g ,"'" I,i 
R,IHllitr-lS implies~ • .Jefi."ce of authority or ",i. tan,," II) "'~~.,-~. 
bemous 1tf.Jdent$ dcma~ans' tm c!lmpu..t MtlNnow pcrt~;~ ;,-;;;'r 
again>! c&nstitulA:d authority ... ptriaU}' thal of.a nav.\ or lU"?t, i-t,J)I" 
mand: mutill.'" ... ium !hfying the ctIprnin, Eomall! imp lie, djvi', "I" 
di'sen,lon, or disunity within a group or an orgtni:1.tion; "1'11e a, I . 

Appendix 4-3 



APPENDIX 5 



Black's Law Dictionary® 

Mat #40231642 
Mat #40235008--deluxe 

Eighth Edition 

Bryan A. Garner 
Editor in Chief 

RECEIVED 
MAIN LAW LIBRARY 

jj :. C 1 ;~ £ 0 04 

PROPERTY OF WA STATE 
ATTORNEY GENERAL:S OFFICE 

THOIVISON 

* WEST 

Appendix 5-1 



"BLACK'S LAW DICTIONARY" Is' a registered tradem~k of Wes~ Ii 
Thomson business. Regls1er.d in U.S. Patent and Trademark Office. 

COPYRIGHT@ 1891.1910, 1933. 1951. 1957. 1968, 1979, 1990 WEST PUBLISHING CO. 

COPYRIGHT © 1999 WEST GROUP 

© 2004 West, a Thomson bllslnes. 
610 ,Opperman Drille 
P.O. Box 64526 

SI. Paul, M N 55164-0526 

1 ·80Q..328-9352 

Printed In lhe United Statss of America 

ISBN 0-314-15199-0 

ISSN 0-314-15234-2-deluxe 

~ TEXT'S PRiNTEC ON .0% POST \%I CON5UMEI<qECYCL!OD PAPER 

Appendix 5-2 



Instrumental crime 

§ ll-I04{a). Sce NEGUTIABLI! INS'l'KUM~NT. 3. A means 
by whir.h something is achieved, performed, or fur
thered <an instrument of social equality:>" 

inchoate inltl'ument. An unrecorded instrument 
that must, by law, be recorded to serve as effective 
notice t.o r.hiro parties .• llntil the instrument is 
recorded, it is eff«tive only between the parties to 
the instrument. 
incomplete wtrICmmt. A paper that. although in
tended to be a negotiable instrument, lacks an 
eAA!'.ntlal element. • An incomplete instrument 
may be enforced if it is subsequently completed, 
UCC • 3-115. It:ases: Bills anq Notes *"144. 
C.],S. Bills 4fII.l Now, !.dim of Crnlu §§ 127, 
129-ISO, 145.] 
ftulispemabk tmtrument. The formal written evi
dence of an interest in intangi,bles. so necessary to 
represent the intangible that the enjoyment. trans
fer. or enforcement of the intangible depelldl 011 
possession of the insLI·ument. 
J-:lect. inlttmmem. An instrument (such as a deed 
or mor~ge) that il executed and filed with a 
public re~istry. 

sealiId imtrument. See SE.ALZD INS1'RUMENT. 

insttulll.ental ~rime. St:e (;KIMH. 

Instrumelltalltr. II. 1. A thing used to achieve an end 
OT purpose. 2, A means or agency through which a 
fun.lion of another entity is aC('.omplished. sum.ou a 
bran.h of a governing body. 

instrumentality .. ule. nl~ principle that a corporation 
ill I~lited 3A a ~lIbsidlary if it is .controlled to a great 
extent by another corporation. - Also termed instru
IPII1It/Zlity 1hIo1). 

wtrumsnt4 Itmntft' nI~rlG: (in-8tre-men-te noh-ve-tar 
ri-PI""te). [Law Latin] Hin. Imlruments newly dis
covered. See I!.X INSTRIIMJo:NTIS DE NOVO REPl!ltTIS. 

Instrument of aceessioll. Int'llaw. A document formal
ly aeknowlellging tlte issuing Itate'. consent to all 
existing treaty. and cxchan~ed with the treaty par
tics or depOSIted with a designated stale or interm.
tional organization. See ACGUSION (1I). 

Instrument of appeal, HUt. English 1tJ1lI. A document 
used to appeal a judgmenL of divorce tendered by a 
l1'ial judge of the Probate. Divort.'C and Admiralty 
Divislon 10 the full panel of the court .• The use of 
the instruOlelll of appeal ended in 1881, wben ap
pealN were l.aKen to tflc Court of Appeal rather than 
the full panel of the Probate, Divorce and Admiralty 
DivisiolL 

instrllmenlufcrime. See CI\IM[N.~L lNSTI\\)MI.NT. 

instrument of ratificlitioD. Int'l law. A document for
mally ,u:knnwlerlging tht> issui.ng state'S confirmation 
and acceptance of a treaty, and exchanged by the 
treaty parties or deposited witb a designated state or 
international organIZation. See 1\/\T[F1CAT10N (4). 

instrunll!llturll (i,l-strOQ-lDen·lalll). [Latin) His!. A docu
ment, deed, or inst.nlmelll; esp., a document that is 
not under seal, such as a courl roll. 

insubordinaflon. L. A wilH\.ol disregard of an employ
er's instructions, esp. behavior that gives the employ-

er (,IlISe 10 terminate a "lIlrker's ~1l\Pl0YIll 
[(;lIses: MasH:r and t;ervallt 1P~\O(!i). <:'j.S. em b:tJl 
/';m!,!oll:r HrJlIlim1\ili/, §~ ()[,. 71.] 2 .. A.n aCt of I~L_::..~ 
d· I . t· I ~o..." lence lo pnlp"" dll.l ](II II ):; !:s~ .. ;1 I'C lisa to obey 
ul'rler Ihal " supenn]' "n'I:!:1' IS <llItlltll'i1.cd Lo gi~ . 

in subsidiuln (in ";jb-sid-~t:-;ll1l). (l.:lIin] Hi.l·t. In aid 
insuftlcient e~ideno.:e. See 1·.I·Ult:S<;.· .. 

insufficient fllnds. S~e NUl HII'I'lCIP.:-lT 1"l!~II~. 

in$ula (iJH[y]a-la), 1/. [La',inillfoll/(m UIIIl. I, A.n 
2. 1\ deu\chc<l holtse or .i1tH'k Ill' apartment! 
l.enllnlS. 

in~ular. my. l. or, rdlllin~ to. li'om, or cO'lstitmJln 
i~lillld <Imml<u' origin> 2, hul'lled {'mm, 
cal.ed in, (Jl ignoranl of' things (]uL~ide a 
scope <imlll>!I' viewpoinl> 

insular area. A «:I'I'iulI)' or ('ummollwcallh. 
pl1l"a~e is lIsed by ~ome writers til denot.e 
of which the lerms It'rriitJI)' and (.m""t1mT.:,.all~ 
species. See (:O\1MIINWf"'I.TJlIZJ; H.KKITlJItY (ii. 

insular court. See l:('l:RI" 

insular possession. !leI' .~ l~~f_~SIJ .N. 

in suo lin s(y)oo-oh) [l"'161]1li.<1. III referenc~ to 
own aflilirs. 

in IICO genere (in s(y)oo ·"h jen·".·,,,,,), [Latin] 
their own kind .• The phrase uau. referred 
lain writin!!;, lha~ wcre binding even thOUgh 
lacked the tonm.1 requlremenrs. 

in 511·0 amine (in s[y100-oh or.d.a-nee). LLatil~1 
hiS m-der. 

"In suo ordlne .. A cautioner whO 
benefit at discussion oan only be clllled .. -"'"." .'C'.'-' 
of the obllga:lol\ which he guaranlood, 
is. alter lh6 priMQIpel creditor has been 
iIIl heir ::an only be made liable lor the 
h G ancestor, at.er tho executor who 
mO ... lb\t estate hall been discussed, 
able estate has proved Insufficient In mRAI 
John Trayner, Trayne,'s Latin Maxim&' 277 (491 

insurable, fJdj AbLe to b.: ilLsureti 
.. l~k>. - insurability, n. 

insurable interest. See l~rE~~.ST 121. 

inslITBble value. Tilt: w(lnh of the subjecl of an 
... nee conrract, \1SU. expressed as a monetary 
[Cust:s: In~ur>ln("c e=>2171. C..J.S. 
§§ 1IOH-II09, 1204.] 

insuJ1lJI<:e, 1. :\ l'OIIlr;wt by which one pany 
i1l.ml'l'r) l!IId f:'!"takes it) indemnify another party 
",.\w·Nl) against ,"i.~k "r loss, {jam~g~, or liability' 
illg frolll r.h~ <JCC\lJT""Ce oi ",me ~pecilicd 
gcncy. <HId usu. tn dd<:tld Ih., i""llI'"l <II' r.n pa.r 
tldcnse n:ganllcss of whether Ihe insured IS 
lIi.tldy rt>\IlJd li<lhle. _ An il).~lIrecl parcy lI'U. 
premium tu tht:: illSllrer in cxch<lngt' fIJI' the 
rl"~ ilssllmpliOIJ (If the il1.IIIT!:d·~ "isk. . 
dcnll1itkal ion provislollS H1"(; nl()st cornmon ll\ 
.,,~(; tJolidcs. Iml"l.i,,~ I(t ,Illy l)'pe of 
a~~I'('(" nl'l indt!lluli!i('1lli(Ul al'riJngetlH.!lll~. 
SlIr;tnce ¢'>lonl. C.J.S. InsIIJ'I/I1(',' ~ 2.]. 
amonnl 1<11' whid, wllteonl' oJ' :I<.IIl1'~l.llIng IS 

bv :-illch fll\ a~lT(·I1H,"l1l. -- il1sure~ 11b. 

"lnS\Jtance, or os I' is sometimes. c~'I;::'~';=ili~~:"~ic~1 
comracl by which ana party. lor a ,... 
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pro~rty at the time of the granting of the option. as dctcnniDed by tb<: <k
partmellt of revenue or when the option is !Je!d by the United Stales. or by 
an appropriate agency thereof. 

Passed the HOll5e May 9. 1979. 
Passed the Senate May 7. J 979. 
Approved by the 49Vernor May.J7. 197:9. 
Filed in Office of Secretary of State May '11, 19i.-9. 

CHAPT~ 194 
[Substilutc HouS= DiU No. 7{iJ 

CITIeS AND.COUNTlliS-HOME RULE--LE6ISLATIVE STUDY 

AN ACT Relaling 1<> 1"",,1 ~ent: tild addi.ag a new ~hap!er 10 TIll. JS RCW. 

Be it ena<;led by the Legislature of the State of Wa~bingu~n: 

NEW SECTION. Section I. The Legislature find& that confusion and 
ambiguity ex·isls in relation to "home rule" po.we~ of cities and counties, 
The legislature further recognizes that exparu:ioll of hOUle role POWQ"S cre· 
ates questions 'of conflict and dupJication of laws and ordlna.nces. the e.tfecu 
o( whid arc of concern to all the citizens of the state of Wsshington. 

Therefore. the legislature hereby empower.; and dir-ects that 'a 'joint 
c:ommittee compn.o;cd sf six mC:lI)bcrs of lhe Senate and six JneIl.lbcrs of the 
House of Rep~ntatives be appointed .to swdy the issue pf 'home rule.' 
The committee shall be composed of tbree members of.the majority Me;! 
three members of the minority from each house of the legislature appointed 
by the President of tbe Senate and the Speaker(s) of the House of IWpr.c' 
senlatives.. The joint committee shall hold hearings lind report to the !egis
lature their findings alld recommendations ~n or b.efore FebnJary 1. 1981. 

Pas=! the House May I J. 1979. 
P3ssed the Senate April 12. 1979. 
Approved by the Governo~ May 24. 1919. 
Filed in Office of Seerctary of State May 24, 1979. 

CH.lj>TER 195 
[House Bin No. I*J 

STATE ROUTE NUMBER 1:7 

AN ACT Relating to S!al;; lIigbWll-Y rlNtcs; and a.mandins =tion 24. cllapti:i- Sl. Laws of 
1970 cx..scss. ... "",ended by-ao.o l, dIapter 63. LalO5af tJ75 ud RCW 41.I7.lIt 

Be il coacted by tile Legislature of the Stale of Washington: 

Section. I. Section 24. chapter 51. Laws of J 970 ex. =. as amended by 
section 2, chapter 63. Laws of 1975 and RCW 47.17.115 are each amcru:!ed 
to read liS r ollows: 

[ J7Sof 1 
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A stale higbway to be l!lown lOS state route number 27 i;; estilblished as 

follows: 
Beginning at a junction with state route number (('t1t7-at)) 195 in the 

vicinity of Pullman. thence raortherly to a junciiol1 with state: route number 

21) ill t he vicinity of Oakesdale; also 
from a junCtion with Slate rout" number 2,1 at Oakesdale, thence in a 

northerly direction by way of Tekoa. Latah. Fairfield, and Rockford to a 
jllnctiol1 '-'lith state route num'ber 90 in the vicinity of Opportunity, 

Pas~ed [he House March 21. 1979. 
Passed the Senate May 11. 1979. 
Approved by the Governor May 24, 1979 
Filed in Office of Secretar,) of St.ale May 24, 1979 

CHAPTER 196 
ISub>titute <lOll •• Bill No. 302j 

n,XA TI01'--RA TES---EXEhilPTIONS--DEDUcnONS 

AN ACT Rcla&inJ [0 b~s.iness. and ocGUpa.[L,.on taxatIOn; amen.ding sect'",n ~2.02.020. cha.pler 

rs. Law. of 1961.$ecIiOil 16. ChOplef 236. Laws of 1%' .• "d '~lion~. cMpt"f 94, Law. 
of 19~(l, 1st .... s<JS5~ and Rev.- 82..02.020; .m""din.\: $oolion 82.04.240. clulpu:r 15, Laws 
of 1961 .. last amended by .cetiOIl >. cb~pter 281, Laws 0.1 1971 e •. sess, and RCW 82-
.04.2AO; .",enmllll...mon 82.04.260. ebaptef 15. La ..... of 1961 as last .mended b) section 
1. cl1ap«.:r 291. Law> of t97~ It! ex ...... and ItCW 32,04.260; amendiug section 8;1.04 • 

• 300. <:haptot IS, Laws of 1961 as lB<I amendod by .oction 41. eha.ptor 278. 1.:>ws of 197 ~ 
Jot ex.!e5S- ami JtCW 82-04.300; a""",dir,g .ection 82:04.430, chaptct" 15. L ..... of 1961 
a. lut amended by -non I, chapter 10~. Laws of 1'177 ex_ '0::;'. and RCW 82.04.430; 
amendiQ& _ion Z. c:baplcr 169, La .... of 1974 eL !C<>. anti RCW S2.()4.44l; .m~nll 
w:tiOn 7. cbap!Cf .P. 1.2_ <tl1974~. , ..... as asnea<iGd by section t. chapter 35. La"'. or 
1917 "" ...... and (lew 35.2;.755; amcnding Section 14, c~aplcr 61. La,..' of 1975-'76 
z"dCl<. lds. ant! RCW 84.36.45 I; .meDd;ng section 2. ciJaptcf 61. 1.:1 "'. of 1975- '76 2nd 
a.._. a.d (tCW &+-29A.02O; adding neW sections to chapter 82.04 RCW; provjdi.ng ao 

dfcelivo daze: "nd decl8rinl: :ut em"'llcncy. 

Be it enacted by the Legislature of the Slate of Wa5hington: 

Section L Section 82.d4.:240. chapter 15. Laws of 1961 ,as las! amended 
by section 3. chapter 281. Laws of 1971 ex. sess. and RCW &2.04.240 aTe 

each amended ro read as follo"'s: 
Upon every person except persons taxable under subsections (2), (3). 

i4). (5). (6). «m-» (8), (9),. or (lOj of RCW 82.04.260 engaging within Ihis' 
state in business ~ a manufacturer; as to such persons the amount or the 
tax with respect to such business shall be equai to the value of the prodllcts. 
including byproducts, manufactured, multiplied by the rate of forty~four 
one-hundredths of one percent 

The measllre of the tax is the value of the products, including bypTOd· 
uets. so manufactured regardless of the place of sale or the lact that deliv· 

eries may!Jc made to- pOints outside the ~t8te, 
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Se.:. 2. Section 82.04.260, chapter 15. Laws of 1961 as last amended by 
section 7. cbapler 291, Law:s of 1975 1st ex. scss. and RCW 82.04.260 are 
each amende.:! to read as follows: 

( I) UpOIl ever)' person en~ng withiJl tbis state in thc bu8iness of 
buying wheat. oats. dry pe<l5. corn. 1J'C and barley, but not including any 
manllfactured Or processed products thereof, 'Ina $el1ing tbe >:arne at whole
sale; the tax imposed shall be C(juaC to the gross proceeds d~ from such 
sales multiplied by the rale of one one-hundredtb of one percent. 

(2) Upon every person engaging within this state in the business of 
manufacturing wheat into Bout, soybeans into soYbean oil, or tillJltJower 
seeds into sunflower oil. as to sucbpersom the an/quot of tax with respect to 
such business shalJ be equal to the value of the Hour ~ manufactured, 
multiplied by the rate of one-eigbUt of one pm:em, 

(3) Upon every pelSOr! engaging within this state in ('he business of 
splitting or processing dried peas; as 10 such persons tbe amount of tax with 
re~t 10 sm:h oosiness shall be equal to the value of the peas split or pro
cess~. mu.!tipli~ by the rate of onc-quarter of one percent 

(4) Upon every penon engagiR8 within this state in the business of 
manufacturing !':eafood prooucts which remain in a raw, TaW froun, or raw' 
salted state at the completion of the manufacturing by that person; as to 

such persons the 31lrouat of lax lI.irh Te5p'ect to such bu:>im:s~ shall be equal 
to the value of the product:; manufactared, multiplieQ by the rate of one
eighth of one percent. 

(5) Upon every person engaging within this stafe in the business of 
manufacturing by canning, pre:;erving. freezing or dehydrating fresh fruits 
a ad vegetables; as to such peisOflS the amount of tax with resPect to such 
business shill! be equal to til<: value of the products canned. preserved, fro
zen or dehydrated multipiied by the rate of tbrc»-tcnths of one ~rcent. 

(6) Upon every person engaging within this stale in the business of 
manufacturing aluminum pig, ingot, billet, plate, sheet (fiat or coiled), rod, 
bar. wire.,cabie or extrusions; as to sueb persons the 3tn<)unt of lhe tax with 
respect to such business shall be cqu:aJ to the value of the prodUcts manu" 
ractured multiplied by the rate of (our-tenths of one percent. 

(7) Upon every nonpr<;)fit c;:orporation and nonprofit association cnga.ging 
within this Slale in research and development. as to such corporations and 
as.~jatjO!lS, the amO(ffit of tax with respect to such activities shall be equaJ 
to lbe gross income derived from such activities multiplied by the rate of 
forty-four one-hundredths of one pciccnl. 

(8) 'Upon every person engaging within this state in the business of 
slaughtering, breaking aDd/or processing perishable meal products and/or 
selling the same at wholesale; as to such persons the tax illtpO$ed sJJaU be 
equal to the gross proceeds derived from such SIlks multiplied- by tbe rate of 
rbirty-rhrce onc-hundredths of one percent. 
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(9) Upon every person engaging within this ~"tale in the business of 
making sales, at retail or wholesale, of nuclear fuel assemvlics manufac
tured by tbat person, as .to sllch persons the amoun.! of tax ",ilh respect to 

such business shall be: equal io the gross proceeds of sales of 1he assemblies 
mllltiplied by the rate of twcnty-five one-hundredths of (me percent. 

(I0) Upon every person t:JIgaging within this slate in the business of 
manufacturil!g nuclear fuel assembJies, as LO such persons the amount ot tax 
with respect to such business shall be' equaJ to the value of the ptoducts 
manufactured multiplied by Ihe rate of twenty-Ii\'<: one-hundredths of OIlC 
percent. 

(II) Upon every person engaging within this state in the business of 
actipg as a travel agent; as 10 Stich persons the amount of the tax with re
spect t~ such activities sltall be equal to lite gro5~ income derived from such 
Activities multiplied by the rate of tWeIlty-five one-hundredths of one 
percent. 

(12) Upon every person engaging within this state in bus;'less as an in· 
termi.lional steamship agent, intcrllalior,aJ cu~toms house brOKer, interna
tional frcight forwarder, vessel and/or cargo charter brok.::r in foreign 
ccimmel'Cl:. and/or internaLionajair cargo agent; as to such persons tht: 
amount of the tax with respect t09n1y internationai activities shall be equal 
to tbe gross income derived from such activities multiplied by the ra Ie of 
thin)'=three ooo-hundredths of OIie pqceQL 

'(13) Upon every person engaging withi" this st",,, in the bUSIncsS of 
stevedoring and associated activities pertinent to tbe movement of goods and 
coinmoditics in waterborne irll<:Tsta!c or foreign cornm.ercej a£ 10 wch per
sons the amount of tax ""ito respect 10 such business shall bf: eq!lal to the 
'grass proceeds derived from such aclivi,ics multiplied by tho rate of thirty
three one hundredths of one percent, Per~ns SUbj~Cl to taxation under 1 his 
subsection shall be exempt from payment of taxes imposed by chapter 82.16 
RCW for that portion of their business subject to taxation under this sub
~ien. Stevedoring and as.o;ocia.t.ecl activities pertinent to th<:: conduct of 
Bauds and commodities in waterborne interstate or foreigp commerce ar~ 
define<! as all activities of a labor, service ortransportalioll nature whereby 
cargo may be loaded or unloaded (0 or from vessels 0,- barges, passing over, 
enID or under a wharf, pier, or similar structun:; cargo may be moved to a 
warehoiase or similar holding or storage yard or area to await further 
movement in import or export or may move to a consolidation freight sta
tion' and be stuffed, unstllffed. containerized, separalod or otherwise Segre
gated or aggrcg<!ted for delivery or loaded all any mode of transportation 
for delivery to its consignee_ Specific activities included in this definition 

"arc: wharfage, handling, loading, unlbading, moving of carge to (i conve· 
nient place of delj~y to ehe consignee or a convenient place for further 
movement to export modCi documentation services in connection with the 
receipt, deliVery, checking, care, custody and control of cargo req uired in 
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lhe transfer of Garso; ·imported automobile: handlinE prior. to delivery to 
consignee; terminal steYc:cIorina aDO mcidcDta1 vessel servicc:s, inthiding but 
nOl Jinilted to plugging' and Impluggipg rd'rigeraror service 10 cODta!!lCfS; 
trailers. and other refrigerated cargo r«epracles, and securing Bbip hatc!i 
~ 

·Sec. 3. Section 82.02.020, chapter 15, Laws Of 1961, section 16, chapter 
2'36, Laws' of 1967, and'sectiOn 8, CMpter 94, Laws of 1970, 1st eX. sess... 
aOd RCW 82.02.020 'arc each amended to read -as follows: 

Except only 'as exprCssty provided in RCW 67.28.180 and 67.28.190 and 
[he provisions of chapter 82.14 RCW, the state preempts the field o(im
posiilg tax~ upon'retail sales of talJgjbJe persona! property, the II.'IC of tan
gible pCrsonal ·proPeft.y, parimurud wagering authorized pursuant to RCW 
67 16.060. CO/lveyancc:s. and clzaiettes, a'nd no County. town, or other mn
nicipal subdiVision shall have the right to impose taxes of that nature. 

Sec. 4. Section .82.04.300, chapter 15. Laws of1961 as IiIst amended by 
section 4L chapte~278. Laws of'!97S Is! ex. sess. and RCW 82.04.300 are 
~ch amended to Te<ld as follows: 

This chain'; shall apply 'to any pel'oo.n engaging in any bUSiness acth'ity 
taxable under RCW 82.04_230, 82.04.240, 82.04.250, 82.04.26Q. 82.04.270. 
82.04.275, Si.04,)80 and' 82.04.290 other thaD !hose wbose value of pro
dUClS, gross proceeds of sales, OT gr~ inc»me of the business is less than 
«tllJee "pitched» one thousand doll~rs pei- month: PROVIDED •. That 
wheu: o.ne p;,.son engages in more ~n one business activity and the'com
bined ~m;aSl.1res j)f Ihf: tax appli~bJe tci su<;h' bu3i.II~ equal or exceed 
{(till eC h.nud-J.b:i») one thousand dpUars pCI" month, no exemption or deduc
tion.from 'the a~olmt of tax js allowed by'tlris seq:ion. 

Any person claiming exemption UDdeT the provisions of this section may 
be .required to tile returns even thoogh no tax may be du~: PROVIDED. 
FURTHER. That the department of rev~ue lIll!Y allow exempti~, by 
general rule or regu'~tion. in those instances in which .quarterly. semiannu
al. or annu~l' telutll.'!! ace permitted. E"~5 for such periods shall t?e 
eq uivalcnt in am.ount 't(/ :t.l:\e total of ~mptions for each monIh of a ~rl" 
;ng period. . 

Sec. 5. Section 82·04.430, cbap~ 15, Laws of I %1 as last amen~ by 
section t chap~ 105, Laws of 1977 ex. scss. 3nd RCW 82.04.430 are each 
amen~ t~ read as follows: . 

, In computing tax there may be deducted .from the measure of tax the 
follo.wtng l1e!llS! 

(/) A';;ount~ qer;"~ by persons. otJ.". th.a~ those e,ngag.ing·in banki,ug, 
loan. security. or (;t~ iinancial busines~.frmP inl'~ts or Q1t usc'Of 
moncy as suCh. and also amounts derived as ~dends by a parenl from its 
su bsidi ary corporations; ; 
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(2) Amounts derived from bona fide initial-ion fees. dues. contributions, 
donations, tuition fees, charges made for operation of privately operated 
kiodergaftens. and endoWment funds. This paragraph shall nol be construed 
W exempt ally person. association. or society (rom tax liability upon selling 
~ngibJc P"'Wnal property or upon provjding facilities or serviec:s for which 
a special charge is ,mlldc to members 01' others. «(DxtCl .. hich a,e· fOl, 01 

graduated apoil, the aii.tlbial of set ~ jce ) crEdel cd b, tile I cci:picj,t the] cof a I e 
lIot peJluiltt:d as a dedadioll. ~efel ... dCJ,)j If;dncs are in exchange for any 
significant amount of gOOds or services rendered by the recipient thereof to 
members withau[ any additional chllTge tD the member, or jf the dues arc 
grsduatca upon the amount Qf goods pr services rendered, the value of such 
goods or services shJdJ Dot be consi<kred as a·dedu~ion hereunder; 

(3) The amount of cash discount actually taken hy ,the purchaser. This 
deduction ·is not allowed in arriving at [he taxable amount under the ex
lraaive.or ma.nufacturing classificatiotls with respecl to articles produced or 
manufactured. the f~ted values of which. for Ihe purposes of [his La,,:. 
bave been comJ!llted according to the provisions of RCW 82.04.450; 

(~J The amount of. crcdit .. losses a.ctually sustained by taxpllyers whose 
regular books of account,.are kept upon an aCCTual b2.sis; 

'(5) So much of the sal<: price of motor '/ehicle fuel as constitutes lhe 
am<iunt of tax imposed by the state or the Utlit~d Slates j;O"Crnme01 upon 
the sale thereof; 

(6) AmpunLs dc:Tivcd from busillc:sl; which the state is prohibited from 
taxing under the Constitution of this state or the Constitution or Jaws of the 
United States; 

(7) Amounts derived by any person as compensation for the receiv.J1lg. 
washing, sorting, and packing of fresh p<:,ishable horticultural products anc 
the material and supplies· used therein when performed foJ' the person ex
empted in RCW 82.04..330, either ,as agent OT as iI/dependent Comr<lclor. 

(8) Amounts derived as compCTlsation for ~;ervlces rendered or to be 
rendered to patients or .(1'01]1 sales of prescription drugs as defined in ReW 
82.08.030 furnished as an integra! part of services rendered to pat;ents by a 
hospital. as dcfin~d in chapter 70.41 RCW,. devotee to the care of hum2.n 
beings with respect to the prevention or treatment of disease. si;;kne.ss. or 
s¢!'eri.;g, when such hospital is ope;:ated by [he United Stares or any of ;1$ 
instrumentalities, or .by the state. or any of its political subdivisions; 

(9) Amounts 4erived as compensation, "for services reo(Jered to patients 
or from sale, of prescription.drugs as defined in RCW 1l2.08.Q30 furnished 
as an integral part of services rendered to pati(;!lts by ebospitaJ" as' defined 
in.chapter 70.41 RCW, which is operatC(! as a nonprofit c()rporation, nurs
ing homt:s and homes for unwed mothers operated as religious or charitable 
organizations. but only ii no, part of tnc ,net eamings received by such an 
institution inures direclly 01' indirectly, to itny per-SotJ ot,her ilia-n the institu
tion entitled tD deductioll hereunder. In no even! shaH any such deduction 
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be allowed, unless the hospital building is entitled to ~cmption from taxa
[iOJf under the propeny tu: Jaws of this state; 

< W) Amounts· ~rived by a political subdivision of Ibe: state or 
Washington from another politi<:al subdivision of tbe state of WashiJtgt01l as 
compensation for servio:s which aR; within the purview of RCW 82.04_290; 

(J f) By those· cnpgcd in bauill& loan, securitY -or other financial busi
nesses, amounrs derived from mte1CSt received on investments or loans pri
marily secured by Drst mortgages or frUst deeds on nontransient residential 
Properties; 

-( 12) By thasc ~gaged in baakin& loan, security ~ (Jther.1imJn~ 'busi
nesses, amounts derived from interest paid·Wl all obligations of the stale of 
Washington. its poJitic.al ($ubdivisioas, aDd municipal ~tiMs organized 
pursuant 1,0 the laWs tliereof; 

(13) Amounrs' derived as rateRSt on loans .to bona fide Cannel'S and 
ranchers. prod.eeIS or harvesters of aquatic proilucrs. or their cooperatiYes 
by a JeadjB8 institution which is owned cxdusivdy by iu borrowers or 
members and which is enp.gcd solely in the buiiness of makiJlg lous' «(for 
lrgi iC4dta, AI prOdacbOU)} and providing tinanc&-n:latc:d !lCI!ices to bona fide 
Canners and ranchers, producers or barw.sters of aquatic prod .. Ihcdr. S2= 
QJ?eratitleS, rur-al residents for bou8in& . or pm!O!IS cpgageO. in furnishin&. 
farm--related or'aquatic--rdated services to these'indMduafs or entities; 

(14) By peJSOIIS subject to pa.}'IDCItt of the tax OD man~ pursu
ant to RCW 82-04_240. tbf: .. 11Ie 01 artidcs 10 'be exteat of manufactllrilll 
activities ~mpleted outside tbe United States, if 

(a.) any additional processing of sncb artides in tIlis stak consists of 
minor tiaaJ assembly only. and 

(b) in the case of domestic maDUfa~ of such articles, can be and 
normally is done at the pla~ of iRidal manutact\1n:, and . 

(e) the total cost or-the minOr final ~bJy does DOt exceed two per_ 
cent or the va~ of the articles, and 

(d) tbe articles arc sold aJld .shipped outside the .statci 
(15) That portion of amounts rc:ccivcd by. any funeral home licensed to 

do Imsm~ ip .. tbis state whicJJ is received as reimblmemc:nts for c)xD&mdi

tures «(01 goods supplied or SCll'ia$ rendered by a pmon not eJiilPfc;.d bi 
or affiliated or associated with tbe fuueral home) and ad\'8J1Ced by such fu
neral home as an aQ;ommodation to the pc!!'SQDS payfug fOr a funcraJ, so 
leng as SDeh expenditures aDd -ad\I3ilCeS an: biJled to tbCjiersous paying for 
the funeral at only the-exact COlt lhe,n,of and are scparatelt itemized In the 

. hilling slSteineot iltlivcrc:d to sadi pctsoils. 
(l~) Amowm; received'from tile Ururm Scates or any instnunGDtaIi!y 

thcr_f or from tJJe Elate of WasIJiDBton. or any mJinici~tion or 
poJitil:a/ SUbdiYiEion [hereof as oompcnsation fOT, or to health or 
social wdfiire services rendezed by a health Or social welfare ort!!Jli2atjon or 
by a mlUlicipaJ corporatioa Or political ItIbdMsIon. 
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(17) ,'mounts used s~lely for repair, maintenance. replacement. man
agem~nl! OT improvgnent of lh!O residential SlfuctllTes and commonly held 
!?!Operty, .but c.xdudins property where fees or charges aTe made for usc by 
the public wbo are not guests aooompanied by a member. which are derived 

~ 
(a) A coopcr!tive housing associatioD, corporation, or partneTship from 

a per50ll who resides 1n a structure owned by tbe coopc!ative housing asso
ciation, corporation, or partnership; 

(b) AD association of owners of property as- defim::d 1n RCW 64.32.0.10. 
as now or hereafter amended, from a person who is an apartment owner as 
defiiJed in RCW 64.J2.0-10; or 

{c} A.n association of owners of residenlial property from a person woo 
is a member ofdlc.lWOciation. "Association of owners of residc:ntial prop
erty' means.any organization of all the owner$ of residential property in :l 

ddined area who all hOld. the same propertX in common within the a,.ea. 
For the: purposes of this subsection "commonly hC:ld property'. includes 

areaS'required for common aca:ss such as reception aTeas. balls, stairways, 
parking. ctc., and may include recreation rooms, swimming pools and small 
~ bt r«:reation areas; but.is not intended to include more grounds than 
lire nomtally rcQuiRd in a residential areal' or to include stich extensive ar
eas as !'!:Quired for golf courses, campgrounds. biking and riding areas, 
boating areas, etc. 

To qualify for the deductions under this section: 
Ca) The salary or compensation paid to officers, managers. or employees 

must be only for actual services rendered and at levels comparable to the 
salAry or compensation of lilce positions within the county wbcrcin the 
propCrty is located; 

(b) Dues. fees. or aaClllments in excess of amounts needed for the pur
poses for which the cicduction is allowed must be rebated to the members of 
the assOCiBlioD; 

(c) Assets of the associa.tion or organi:r.ation must be: distributa bk;. to all 
members and nJust not inure to the benefit of B:ny single member or group 
of mmnbc.rs. . . 

NEW SECTION_ Sec. 6. There is added to chapter 82.04 RCW a new 
section to rcad as follows: 

(I) For the purposes of RCW 82_04A30(l6), thc term "health 0" soci<!1 
welfare organization" mean£ all organiZlltioo which Tenders health or soc:al 
welfare services as defined in sum."f:Ction (2) of ;his section. which is a J1()t

for-prolit corporation under 'Chapter 24_03·RCW and wruch is managed by 
a 8ovohling board of hot less chan eiglle individuals noRC of whom is a paid 
employee of thl: orgJmization or which is a corporation sale under chapter 
24_12 RCW. In addition a corpor.ttion in order to be exempt under RCW 
82.04.430('16) slaaU satisfy the following conditions: 
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,(3) No part· of- its income may be paid directly or indirectly to its mem
bers. stoekholdas •. officers. directors. or trustees except in the (orm of 5.«
vices. ~ercd by the corporation in accordallee· with its· pur~es and 
byiaws; 

(b) Salary or compciisatioD paid to its oIIiccrs' aDd ~¥cs mLl5t be 
ollly for actual services rendered. and. at levels comparable to the salary or 
corn~tion of lilce positions lIritBin the ~blic service of the state; 

(c) Assca of the corporation must be- irrevocably ,:Iedicated to the activ
itiQ for which the exemption is ,granted And, on tlio liquidation. disSolution. 
or abaDdoDment by the corporation. may not iDure dkeedy·or indirectly to 
~hc benelit of any _bel- or iadividual except.3 IlOIIprofit organimtion, as
:IOCietion. or corporation. which also would be entitled to ~ exemptj~ 

(d) The ~ must be: duly IK:cnsod .or I'Cltified wh~ Jic:ensing or 
certification. is required by.law OJ' RgUIatIoB; . 

(e). The ~nlS receWed· quaJjfying Cor exempdOJi must be used for .the 
activities ror whiCh the c:;xcmplion is granted; .. 

tf) Services. must be a'l'ailabJe regardless of race, colO(". national origin. 
Or aJla::stry: and . . . 

{g1 The director of revenue shall have aocess· to its boob in ord~ to ~ 
termif!e whether the :.C~iUiOD is c:xcmpi' (.om tucs within jhe intent of 
RCW 82.04.4~O(J6) aDd this sL'.Cticm. . . 

(2) The ter~ "health or social_lfarc: services" includeS and is limited 
10: 

(a) Mental bc:alth"drug. or alc:ohelismcounseling or treatmentj 
(b) Fa."mily· eOui.scJiDg . . 
(cJ Hea.ll~ care:&ei:viCes; 
Cd) Therapeutic. diagnostic. rebabilitative. or restorafi-:e seMCQ for the 

care .of the siek. :aJCd.. OJ' phys~II". deveJupmenraJlJ'. or emotionally-dis.. 
abJed individ 1l21s; .. 

(e) Activities which arc for the purpose of preventing or ameliorating 
j.~CDilc .de[inq~cy or ·cbild .abuse, iadudinB recreational .aivitics for 
those puryoses; • 

(f) Care of orphans or foster children; 
(g). Day' care of cbildren; . 
(b) Em.pioJ'mcnt· ticvdopmcnt, training. and placemcPt; and 
(i) ~I ~ia::s lD t.be .i~igenL . 

NEW SECTION. Sec. 7, nere is ~ to cbapter·82.04 RCW a new 
scctien lD;read as·follows: : • 

(n T;his .chapter doers nOl· apply to aJJ;lQUJlIS derived by a RonproDt or
'guizatiotr as.a resuJl·of cond.lletina or particiJl.8Uos in a bazaar·or nun-
INIge' saJe if: ........ ,. ' 

fa) Tibe.organizaa doc$ DOl cooduct.« parlicipate~ more: ~han.lWO 
bazaar5 or rumtnagC: sab per.)(C&r;·and . 

-I'nGI 
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(b) ,Each bazaar or rummage sale does not extend over '2 period of more 

than tw.o days: aDd 
(e) The gross income received by each organization from each baz;aar or 

rumm~ aaJo docs not exceed o~ thousand dollars. 
.. (2) For putpases of this section •. 'nonprofit organization" means an 01-

ganization that meets all of the following criteria: 
(a) The members, stoclchclders. officers. directors. or tru,lees of the or

ganization do not I'el:Civc: any part of the organization's gross income:, ,,;o:cept 

lIB paYll\Cllt for servius rendered; 
(b) The compensation received by any person for servi«s rendered lO 

the organization does not exceed an amount reas0n2.bJe under the dTcurn-

stanCes; and 
(c) The activities of the organization do not include a substantial 

amount· of political activity, includilig but not limited to infiuenGing legisla
tion and participation in any campaign on behalf or any candidate for po-

litical office. 
Sec. 8. Sec:~ioo 2. chapter 169. Laws of 1974 eJ<. se5S. and RCW 82.04· 

,442 are eadI amended to read as follows: 
For cadi of the calendar years /974 through 1983. a perCentage as sd 

forth below. of any personal property taXCS paid before delinquency after 
May 10. 1974 by any taxpayer upon business inventories during the same 
calendar year Of paid after delinquency under extenuating circumstances if 
appravcd by the: department of revenue sball be allowed as a credit against 
tbe total or aDY taxes imposed on such taxpayer or its 5UCCC:S5Ot: by chapter 
82.04 RCW (buSiness and occupation tax), as follows: 

Inventory taxes paid in 1974 < • len percem 
Inventory taxes paid in 1975 lw~nty percc", 
Inventory taxeS paid in 1976 . tnirty percenl 
Inven~ory taxes paid in 1977 • . . forty percenl 
Inventory taxes paid in 1978 .. , .. fifty pe~cen! 
Inventory ISXU paid in 1979 . ' sixty percent 
InventOry taxes paid in 1980. " seventy pc:Tcent 
Inventory taXeS ·paid in 1981 •. , . eighty pt'rccnt 
Inventory tlixes paid in 1982.. ninety percent 
Inventory taXeS paid in 1983 .' one hUlldrod percent 

Sec. 9. Section 7. chapter 37. Laws of 1974 Cit. SCSS. as amended by 
section I. cbaptcr 35, LaWs of 1911 ex. scss. and RCW 35.21.755 are each 

amended to read as follows: 
A public c:orporalioll, commission. or authority created pursuant to 

RCW JS.2L 730 or 35.21 ;660 shall receive the same immu!lity or e.xemption 
fram taxation as tbal of the city. town. or county.creating the saine: PRO
VIDED. That. except for any property listed On. or which is within a dls
.net IistCd 011 an)' rede~1 or sta,e register of hislorical sites. any such public 

11763) 

Vi 
I 

\0 

>< ;.a 
~ 
<l.) 

0.. 

< 



CIt. 196 WASHINGTON LAWS. 1m 1sC Ex. Sess 

corporation, commission. Or authority shall pay 10 the cOunty treasurer an 
BnnU$1 excise t3K equal to the amoulJls which would be paid upon rral 
property and personal property devot«l to the purposes of such public cor
poration, commission, or authority were it in private ownership, and 5ucb 
real property and persOJIal property is acquired and/or operated under 
RCW 35.21.725 through 35.21.755, and tbe: proceeds of such excise lax 
shall be allocated by tbe: county treasurer to the various taxing authorities 
in which such property is sitll3.ted; in the same manner as thougb the prop
erty were in private ownership: PROVIDED FURTHER, That the provi. 
sions of chapter 82.29A RCWa. ":lid RC'll 84.36."51 and 84.iftl.l 75» shall 
not apply to property with in a district listed on any federal or state: register 
of historical sites and which is controlled by a public· corpOration, commis
sion, or authori~y- created pursuant to RCW 35.21.730 or 3.5.21.660. whict! 
was in existence prior to January J. 1976((. ana !lie c:\talptiOh set (01111 iii 
this p,o,iso,siJaa be xllv_ed in ACCO.dalice with the following soiled ale. 

r~J\ooCI'li16"'" &;iAClI~ 

"".L~~· ___ -r-........._ 

19n to !981 HIA jlCiCCiIl 
191tz. to 1995 66 2/3 p ... cent 
J~fl6' to 19119 53 Ii') peiC.eut 

and siudl eApj. e on Dca::mbe. J I, 1989). 

Sec: lb. Section 14. t;hapler 61. Laws of \975-76 2nd eX. sess. and 
RCW 84 . .36.451 'are each amended ID read as follows: 

The following property shall be exempt from laxation: Any and all 
rights to occupy or use any rcal or personal property owned in fee or beld in 
UItSt by: 

i!1..l:he United States. the stale of Washington, or any poliliclIl subdi
visioo or- municipal corporation of tbe state of W ashingtoll{ {;».i.!!! 

(21 A pDblic corporation. commission. or authority created onder .RCW 
35.21. 730 ,or 35-21.660 if the J!OPCI1y is listed on, or is within .a district 
listed on any federal or Slate register of bistorical siws; and 

.Qllncluding 3.ny Jeasehold interest arising from {(SIIdI» the PTOpcrty 
identified ill subsections (I) and (2) of this section as ddined in RCW 82-
29A.020: PROVIDED. That ((this» thCC:xcmptiOil under this section shall 
1101 apply to any such leasehold interests whicb arc a part of operating 
properties of public utilities subject to asSessment. under cbapter 84.12 
RCW nor be construed to modify the provisions of RCW 84.40.230 .. 

s.,c.. J L Section 2, cNP~cr 61. Laws of 197:5-'76 2qd ex. sess. and 
RCW &2.29A.020 arc eacfl amended to read as toJ'ows: 

As used in Ihis chapter the followiag terms 5haJ1 be defined as follows., 
unless the COOl<:xt otherwise rc;quires: 

fJ7UJ 
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(I) "Leasehold interest" shall mean an interest in ;:rublicl)' owned real or 
personal property which exists by virtue of any lease, permit. license. or an) 
otber agreement, writt~ or verbal. between the public owner of the proper· 
ty and a person who would not be exempt from property taxes if that person 
ilWllcd tbe properly in fee, granting possession and us<:, to Q degree lCl:s than 
fee simple ownership: PROVIDED, That no interest in personal property 
(eJlcluding land or buildings) wbich is owned by the United Slates. whether 
or nOL ali trustee, or by any foreign government shaH constitute a leasehold 
inlerest Hereunder when the right to usc such pTOJl('ny is granted pursuant 
to a contract solely for the manufacture or production of articlcs for >ale to 
the United States or any foreign government. The term "leasehold inlerest' 
shall include th~ rights of use or occupancy by othe~ of property which is 
owned in fee or held in trust by a public corporation. commission. or au
thority created under RCW 35.21.730 or 35.21.660 if the property is Jist~d 
on or is withia a district listed on any federal or stale register of historical 
sites. The term 'leasehold interr.$i" shall not jnclude road or utility ease
m;nu or rights of access. occupancy or use granted solely for the purpose of 
removing materials or products purchased from a public \lwner or [he lessee 

of a public owner. 
(2) "Taxable rent' shall mean contract rent as defined in sulniection (a) 

0' thi~ subs~liOJl in all cases where the lease or agreement has been estab
lished or renegoti:lled throngh competitive bidding, or negotiated OT r",ne
gotiated in accordancc with statutory requirements regarding the rent 
payable. or negotiated or renegotiated under circumstances. established by 
public rc:cord. clearly showing that lhc contract rent was the maximum at
tainable by the Icssor· PROVIDED. That aftu January I 1986. with reo 
spec!. to any lease which has been in effect for ten years Or mOTe without 
renegotiation, taxable rent may be c:stablished by procedures ~et forth in 
wbsccticin {b) of thi:; $ubscction. All other leasehold inter~ts shall be sub
ject 10 the determination oC taxable rent under the terms of subsection (b) 

of tbiJ subsection. 
(a) • Con tract rent" shall mean the amount of consideration due as pay

ment for a leasehold interest, including: The loLaI of cash payments made to 
the lessor or to another party for the benefit of the lessor according 10 the 
requirements of the 'lease or agreement; expenditures for the protection of 
!he lessor's tnlerest when required by the LImos of the lease or agreement; 
and expenditures for improvemeJlls to the property \0 the extent that .~uch 
improvcmerJts become lhe property of tlte lessor. Where the eonsiderativn 
conveyed for the leasehold interest is made in combination with p~yment for 
concession or other rights granted by the lessOr ... nly that portion of such 
payment which represents consideration for the leasehold interest ~hall be 

part of contract rent. 
·Colltract rent" shall not include: (i) Expenditurcs made by the lessee, 

which under the terms of the lease or agreement. are to be reimbursed by 
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the lessor (O tbe lessee; (ii) expcIIwtures made by the lessee for the r. 
ment or repair of facilities due to fire or other casualty ar for Illteratioi . 
additions made neeessary by an action of government take.n after ·the .. 
of the execution 'of the Icase or agreement; (iii} improvements. a.ddeIi 
publicly owne(i property by a sublessee under. aD agreement e.xecutf:ct) 
to Jl!nllary 1,.19-76. wbich bave bce.n taxed'as personal..propcny of the 
lessee prior to Jantl3:ry I. 1976, or improvements made by a sublessee Qj 
Slime leuoc under a similar agJeement ~ prior io January I, J; 
and sueh imp!'01'ements sball be taxable to the suble55cll: ~ persqnal. . 
erty; (iv) improvements added 10 pUbliCly owned property if such imi 
ments are being ta):ed as penonal propj'rty to any person. " 

Any prepaid conu:act rent shall be considered to have been paid ini 
year due aDd not 'in the year a~uall~ paid with respect to prepayment -G 
period of man: than one year. Expenditures Cor improvementS with If ~~ 
life of more than ()Oe year which are included liS pan of contract rent Iii 
be treated as prepaid contract rent and prorated over the t!$Cful life o~ 
improvement or the remaining tenn of the lease or Ilgreement if the ~. 
life is in excess of tb!!femaining term of the lease or agrcc:ment. ReJlt~ 
paid prior to January I. 1976. shllll be pror.iIt~ from the dat~ 
prepayment. ;'.~ 

With respect to a "product Icase', the value of agricultural produc~dI 
ccived liS rent shall be the value at th~ place of deljvt;rY as of the fifte~ii 
(fay of the month of delivery; with respect to all otber produc.ts receivetQ 
contracl rent, the value shall be that value determined at the time of ~. 
under terms of the lease. . :.~ 

(b) If it shill! be detqmined by the department of revenue, llPOn--Cl!li 
nation .of a lessee's accol1nts or those of a lessor ()f publicly owned prol'fOJ, 
that a lessee is occupying or IIsing publicly owned property in such a ~ 
ncr as to create a leasehold intCfest and tbat such leasehold interest haSt 
been established tb,-ougb competitive bidding, or negotiated in acrord.a 
with statutory requirements regarding the rent payable, or negotiated 
circumstances. estaplished. by public recor:d, clearly sbowina that thc..Ci 
tracl rent was the maximum attainable by the lessor. th~ departmen~ J' 
establish a taxable rent computation fOT lise in do;:t~nninmg the tax pan 
under authority granted in this cbapter based upon tb~ following critcri~ 
Con~i~ration shall be given to rental being pai~ to other lessors by.~ 
of similar property for similar purposes over similar periods of rimci' 
consideration shall be given to what would be considered a fair rate 
turn 00 the market value of ~ property leased Ie:ss rca$Onable d~1 
for any restrictions on use. special operating requirements·or pr~ 
COOClLrmlt use by the lessor, another person or t~ geuetal publ(c. 'ii 

(3) "Product lease" as used in this cbapter shall mean· a lease of· . 
crty for use in the pcoduetion of agricultural or marine products to ~t;:~, 
tent tlla-t such lease provides for the contract rem to be. paid by the • ..' 
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oj a ~..ated percentage 'of the production of 5ucll agricultural or marine pro
duCts to t.he credil of the lessor or the payment to the lessor of a slated 
p'~otage of the proceeds from the sale of sucll produc~. 

(4) "Renegotiated' means a change: in the lease agreement ""hid, 
.~. the agreed lime a( possc:s~jon. restrictions on use. the rate of the 
f6sb rental or or a.ny oLner considt:ratiun payable by the lessee to or (or the 
btIIefit of the lessor. '(lthe~ than any such change requiTed by the terms of 
fu:tcasc or agreement. In addition • renegotiated' shall mean a ·continua· 
~il-of:posscssion by the I~ee beyo-nd tne date when, under the lerms of 
ih~:tcase agn;c:ment. the.lessee had the right to vacate tlle premises without 
~ further liability to the lessor. 

(S) ·City·. meell. allY city or town. 

lie NEW SECTION. Sec. 12. There: is added to chaptc:r 82.04 RCW a new 
~oii' to read as follows. 
.t·, ~This chapter shall not apply to school -districts and educational service 
WiTi<:u as defined in Title 28A RCW .. in respect to materials printed in the 
~iibOl district and educational service districts printing facilities when sa id 
~~ials are used solc:ly for schoo! district and educational service district 
'(IIirposes. 
:~!l"NEW SECJ'JON. Sec. 13. There is added to chapter 82.04 RCW a new 
'~ion to read as follows: 
,y the tax imposed by RCW 82.04.270(1) does nOI apply 10 any person 
~ manufactures alcohol with respect to SJlles of said ak:ohol to be used in 
IjJjlf=prOduClion of gasohol for use as motor v~bicle fueJ. As used in lhi;; sec· 
'aoii. "motor vehicle fuel" has the meaning given in RCW 82.3601 O(2). and 
'-"':aschoi" m~s motor vehicle fuel whieh contains more than ninc: and 
~iJel'haJI percenl alcohol by volu me 

;~'.).jEW SECTION. Sec. 14. There.is added to chapter 81.04 RCW a new 
~on to' read as faljows: 
,j,.:TItis chapter does. nol apply 10 any county. city or town a, defined in 
;r.~e}5 RCW and Title 36 RCW. in respect to materials printed in the 
~tYt city or town printing facilities when said materials are used solely 
't.. .•• , •• 
. !W(s;tid county, city or town purposes. 

;: NEW' SECTION. Sec. 15. This act is necessary for the immedilHt: 
~tiaP of.the public pence, health. ami safety. the support of the state 
~rnmcnt llnd it:; existing public institutions. and shail lake effect en July 
~f 1$.19. 
#>"'·.P'dssed··fbe House: May 14, 1979. 
1, "Pa:iscd Ih~ Senate Mav I I. 1979. 
~"!;·"f.\pproved .by the qOl'';rnor May 24. 1979. 
p.!ti,·filed in Office of,$ecretary of State May 24. 1979. 
... 
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SHB ~!l8 

environment to rcaid'cnts of s\lbs\an~iall)' llolluted 
afta~. 

SUMMARY: 
The Departtncnt or Beology is required 10 CQnduc\ 
a volu!ltary vCj~iQle C[JIisiion ir.specLiQn program. 
Tho implemenlatlon or public cduca:tion and 
notlfioation pl'Qlrams i& ioquiroc\, Theae programs 
are to provIde Information reguding vehh:lc: 
cm,saions. noncompliance and emission contributing 
aleu, !ll'ld rea~tiC!ioD' Imposed on those areas. The 
Dapartmant of Bcology h to d'Welop, witb the 
Suparln~ndent of Public Instrllctloh and the State 
Board for 'Community College Educatlon.,. a 
program ror iranthll cctti6ca\cs' or ilutrhci.ion \0 
persons who &uctOSsMly complete training courses 
rCJaniing engine maintenance and cmluion control 
systems. 
If lhe Director of the paparlment or Bcoiogy 
detcrmln9. that ,the air quality Uandard$ for 
vehlclc-emhslon coli1aminatlts are likely to be 
exceeded· in an area after December 31. 1982. the 
Director is required to designate the ar.ca B$ a 
n9ncomplian~ area Cor motor vehicle ~mllSlons, 
The ,eographie area, Including lhe. nonCllmpliance 
area Within .w1l01c bound!1ries I1l'C registered 
vchicles that oontributc significantl), to the viQIation 
of tho standards within the nonoomplianco area, II ' 
to be'desilP\lItcd ali an emiuien contributing area, 
The DcparlEMllt is re4Jli~ to administer a vehicle 
Ctf\iuion Inspcc:tioo I~stcm for all motor vehicles 
registered within each .lIm~;qn contributing area. 

, ne .~ilspectloll staUO.hl must· be c,'abU,liecl llnd 
opcr.l~ by 0I1~ or !lI<!r~ priva!c contra~ol1 ~ho 
sccure contraots by' competitive bid, Such 
contractors may not .be in the busln~s of repairing 
1!ehieles for compensation. Ownets or opc~a!ors rif ' 
Recli of molar vchicles ai'lll U$ed motor vehicle 
d~tm may bo aulb9rized. by thc Director,.or the 
Department or EcolQiY to i!1SPoct their vehicles. . 
The Department of Ecology mu&t revi~w consumer 
complaints regarding the. Inspection systeM alld 
repair s.ervice utUized to meet the 'l!miuion 
s~andards. 

Afl.cr Janua)"y (, 19&2, motor vehicle lic;ensCll for 
vehicles registered in emission contributing areas 

, rna v nDt be' issued Of rene.wed unless the 
applications 'are accompanied by: 

I. A cert.illcate of cQmpliance i~sued for vehicles 
passing the emission tesl by meeting Ihe emission 
s.l~l\dards~ or 

2. A certificale of I!-i::ccplnllc~ issued 10 Ii vehicle 
o\l(ner whose vehicle failey the inspection lest, 
who then spent more lhan SSG'on repairs a·nd/or 
parts to paS5 the 'inspeclion, .but whose vehicle 
nonethe.less failed Ii) pass tile Inspection leSl upon 
reteliling, 

The following mOlor vehicles are exempted from 
this requirement: new vehicles (first licensing); 

vehicles Mtcen years old or older; those pow"roo by 
electricity or by dlNe\ enllnca; mQtor~cle, and 
motDt driven cybleaj certaIn farm vehic\~j and. 
classes ofllehlcles desiinat.ed by the DirectOr ot the 
Department of &ellogYl An area rna)! no longoi' be 
designated as a noncompllanoe area if' the air' 
q\l~IIi.y l\andards ar~ no longor \leing viola!cd in th~ 
area and termination oC th~ area \l\lIpectiM sylltem 
does nol result In vl1)latlona of the atandarila. , 
Any rules proposed by thr. Department of 'Ecology., 
to implement this let, includlns tboio d&slgnatlns 

. noncompliance and aml.aloll contributing a~ and 
their boundaries, muet. b.e su.bmltted to the "QUae 

. and $IIDatDEeolQB-Y Cumml~tel:& rOT rCYlew and 
"'a"pro~llI before adoption, '" ) , 
the provisions of tbe 'Om expire on Jatluary I. 
1990., unleu ~tcnd"" ~y law tor an' addltloJial 
pc.riod or lime. • • . 

The state~ ope~~th8 blldset aptho~izc. the 
e~pllndilllre or nOl more lhi,n $5QO.QOO 'by the 
Department oC EcoIQgy \0 lmplemenl this pro&ram 
durin, the 1979:-81 bi\!nnium. 

House: (a> 61:)6 EIl'Ooliv6: Sept. '. 1979 
Senate: <a) 25 2.2 C 163 L 79 1 at Cll. sess. 
H. Concur: 55 36 

SHP 30~ 
SPONSORS: Comn,lttet. 011 Rcvc!\ue. 

. (Original1, Sponsored by 
Repr~tatiYes Whiteside, Thompson, 
Adainl!, Batr. Burns, Stekke. Fancher. 
Muic, T\iylor •• Wiiliams, North and 
Ehl"a> 
{By Department (if Social ~lId H~ltb 
Services Request) 

COMMITTE.E: Re:vcllue 
Mod\rying'lh~ 8&0 tn, 

ISSUE: 
Exemptions and reductions ,n the' business and 
occupation tal statute are necessar.y' in order to 
make: the slatute mOte equitable, reflect ·inflation. 
and encourage the development of certain products 
in Washington Su.te, 

SUMMAIW: 

\361 

A business and occupation (B&O) tax rate of Ofle
e;ighlh of one. percent is impJ)std upon 
manufacturers of soybean oil and. sunllOWllt oil, 
A 8&.0 tax nle of lhirly-lI\fI~e hundredHls of one 
percent is imposed upon sleamshlp asents, customs 
house brokera, . freight- . (orwarde:n, oargo charter 
brokers and air cargo ag~nts engaged in 
international trade activities. 

B&O lax' rate of thirJy-\hree hlln<lredths of one 
perC~Jit is impose4 upon persons engaged in the 
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business of s\~~edoring and associated aC\lVll1~S. 
'The portion of in<;ome of public pOrlS and olher 
\lublie seMee businesses derived from these 
activities is exempt from the 1.80/0 llublic utllit~ lax 
tate and supjectlo,th~ .33% rale. 

HB 307 

The B&'O tax status of amoUl\l~ received by clubs 
and 9thcI orgBni'Zalioos which are desigollted as 
dl1es to their membcls is clarified. 

The bill co~tains an emergency clause and l~kes 
effect July I, 1979. 

Counties. towns, and otner municip-dl corporalions 
lIlay not impose any e~cisc taxes on parimutuel 
"'agering, 

House: 98 
46 
85 

o Eff~ctlve: ~ul)' .1, 1979 

HOipltals selling pmcription drugs a& an intesrlll 
part of serviees rendered are exempted from B &0 
lax on an\Dunt~ received from tile sale of such 
ilrugB. 

Senate: (3) 
H. Concur: 

I C 196 1. 7-9 1st ex. sess. 
7 

liB 307 
"n exemption from B&O lax 00 i"terc~l on IOlln~ 
IQ prOQU~rs' Of uqllalic products Is cKlenda.d to 
cooperative lending,institutions. 

Funetal homes are exempted from B&O tax for 
indirect costs incurr.,d, iuch 11$ prElviding tlowcr~. 
soloist5. ministers and tramlpon3.tion services. paid 
in ~dvance by the fllnenil home for tbe convenience 
alld accommodation of its custotilcrs. Customers 
miJ,sl be billed at the ClIllct cost to t~e funeral home 
and such cost, must Qe separately Itemiz.eG in Ihe 
billing statcm~mt. 

SPONSORS: RepresentatIves Newhouse and KnOwles 

COMM ITTSB: Judiciary 

Revising the criminal code. 

ISSUE: 

Amounts r~eived from the United States or any. 
governmental unit ror support of heall~ arid social 
welfare ~rviees are ellemi>lcd rrom business and 
occupation tax ass\l6~ed: upon privale. nonproGl 
health and Social wC\£lm:·orgariizll.tionS, but only if 
the organizations cOihplywith seveI'II I specified 
cOnditions. . . , 

In [975 a comprehensive re:visilln of tne criminal 
code Wo,& ~naclei1, codified as the Wasbintton 
Criminal Code (Title 'JA a.CW).· The 1975 
tevisio[j, which Vi8:' the prolluct of an c:lttended 
criminal code revision' process in this state, was 
principally based upon a proposal 4OYelop~ by tbe 
Criminal Code Revision Committee of the State 
Bar A.ssoclation. The Committee hat continued in 
eltistcncc ill oriler to develop whatev~r follow-up 
housekeeping amcndments appear to be nece$sary. 
The Committee's first proposal ~s Introduced in 
1976 and eRacted as Chapter 38, Laws of 1975-76. 
2nd ex. S<:St. A deduction is allowl:d from lh,: B&O lax.. foJ' 

amounts rec;eivcd by eond<!mini)lm ownen' 
assOciations; coopct'll.tlve housIng assoclalions. and 
other associations of owners of rt$idential property 
for lite repair, I)lainttnancl<. 8\1d management or 
rllSlf;lenlial structures and common areas. 

·.SUMMARY: 

Credit for property taxes paid on busin~$ 
inventories is Iltlowro to delinquent la~payers under 
extenuating circumstances ir approved by tho 
Depattment of Revc:nue. 

The income level at which a bu~ine.ss activity 
becomes subject to the appropriate busft1~sg.,and '1 
occupation tal( is raised rrom $~OO to $\ ,(}00:': \0 

ArilOllnts derived by a nonprofit organiza(ion;:as'ij \ 
result of conducting or parlidpaling in a bazaar Of ..... 
rummage sale are exempted from B&,O lax if 
certain spl:cifie<l condhions are followed. 

The \all-e~lltiipt sinlus of lbe Pike Place Market in 
Sea tile is clarified. 

The 6&0 tnx tlocs not .ppl)' 10 the prinling 
facilities or schools. counties. citic>. or lawns when 
the printed materials nrc used solely for school. 
~oimly, city. or IOwn purposes. 

The 8&0 t~x on wlio\es<l.lmdoe~ RIJ1'~pp\y to 
pers<,ms who tnanufar;:ture ~lcohol to beiised·in the 
prod uction or gasohol. '.'.' .' .. 

\31 I 

This is the s«colld ~OU5e"CCp!ng bill developed by 
the Criminal Code Revision Committee as a. 
rollow"-up to thc 1975 criminal code revision. It 

. makes the following changes in the criminal law: 

I, ihe ry.pe and statutory rape statllt~, which ar-e 
now in Ti~le 9. and the eommllnieating with a 

. minor for immoral purp9Scs and indecent 
Iiberti~s l\tatutes, are recodified il'\to a new 
chapter in Title· 9A. The purpos~ of this 
recooification is to gather all or the ;e.x crimes 
sla.lules into a single chaf'ter-·within Title 9A. 

2. Some language in the excusable homicide slatule 
is revised to etim:ihate sOme uncertainty caused 
by the revision in the manslaughter statutes in 
197 5. ine problem ·is thaI lne mehtal state 
requirement in the lowr.s\ degree (If felony 
homicide (manslaughter second) ;$ 'criminal 
neglige1ce' which is defioed as 'gross 
negligence' the e~cusable homicide statute. 
however. requires that lh~ aclor acted 'with 
ordlnllry caution' which leavCll open lhe qaestion 
of whether someone acting with ~imp\e 
negligence ~.afl take advantage of the exc\jsable 
hom.cide statute. To eliminate thi~ uncertainly. 
Ihe phrase' without criminal negligence" is 
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CERTIFICATION CF ENROLLMENT 

SUBSTITUTE HoOUS);: BILL 1624 

Chapter 23, La~s of 2001 

(partial veto) 

57th Legisla.ture 
2001 Second Specinl Legislative Session 

HEALTH OR SOCIAL WELFARE SERVICBS--TAX ORDUCTION 

EFFECTIVE DATE, 

Peeped by the House June 4, 2001 
Yeas 87 Nay~ 0 

1'RJ\NK CHOPP' 
..• SPIIUU of the HOUs .. of 

2leprBBent .. tiTCIS 

CLYDE BALLARD 
SpaakQ~ of the House of 
Rei>resentatl.ves 

Pasaed cy the senate Jun~ 14. 2001 
Yeas 40 ~ays 0 

BRNJ OWBN 
fre.Ldent of the Sena~e 

lIpprov"d July. 1.3, 200l, with tbe 
ex <.Iept ion Df section J, Which is 
vetoed 

GARY LOCK!;; 
Oo .... ernQl· oE th~ state Of Nasl'.ingt,m 

7/13/01 

CiRTIPlCATE 

WI!, Timothy A. Martin and Cynthia 
Zehnder, CO-Chtaf Clerks of the HoWl" 
of Repr!!sent.atives of the State of 
Naahington, do her~ certify that lobe 
attached is 8'OllS"I:I't11'rB HODSB BrLL 1624 
.... pl:lSsed by the House of 
Representatives alld the senate on the 
dates h~reon set fOIth 

TIMOTH~ A. MARTIN 
Chief Clerk. 

CYNTHIA ZEHNIlER 
<!hief Clerk 

FlLED 

July 13. 2001 3:14 !J.In. 

Secrelary of Sta~e 
Stat .. cf Washington 
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s"OBS'l'J;'rOTE BOtlS! BILL 1624 

Passed Leg~slature - 2001 ~ Special Session 

Stat& of Wasnington 57th Legislature 2001 Regular Session 

By House Committee on ~inance (orlgina!ly sponsored by Representati~es 
Mo:rris, Cairnes, Reardon, Conway. Dunshee, Oyden. Pennington, Van 
Luven, Doumic. Veloria, Dickerson, Fromhold. Anderson and Edwards) 

~ad first time, Referred to Comroittea on . 

1 AN ACT Relating to the business and occupation tax deduotion for 

2 healt.h or Bocial welfare services BEl applied to government-funded 

3 health benefits paid through managed care organizations; a~nding RCN 
4 82 .. 01,4297; creating new sections~ and declar:l.ngan emergenoy . 

5 BE IT BNACTED BY THE LEOISLATURE Oli' THE STATE OF WASHINGTON: 

6 NEW SECTION. Sec. 1. The legislature finds that t.he· deduction 

? under the business and occupation tax statu~eB for compenBat~on from 

8 public entities for health O~ social welfare services waR intended to 

9 provide ':!overnment with greater purchasing power when government 
10 .provides financial support for the provision of heal th or social 

11 welfare s~rvice8 to benefited classes of persons, The legislature also 

12 Hnds that both the legislature and the UniLed S~:ates congress have in 
13 recent, years modified government-funded health care programs 1.0 

1.4 encour.~gp. p.~rt.; c:dpa;;ion by bl,!!',eficiarics in hi.gnly Legulat'.~~d man!:\qed 

15 care progran\s operated by persons ~/ho act as i:1termedliHieR between 

16 govel'nrnellL ~ntities ar.d hea:th or social welfare organizatioI".s. ?he 

~7 legiol.:lture further finds that the objecLiv!! or these changes is again 

1.B to extend the purchasing po"er of scarce government health care 

19 reSO'...il'ces. ~uL thar. this objective \~olJl.d be thwarted to a siqnificant 

P 1 SliB 1624. .SL 
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... degree if the bU8:\nesfi and occupation t.ax deduction were lost by :1ealth 

2 or Elo<;ial welfeore organizations solely on account of thelr 

3 participa.tion in managed care for governmp.nt-funded health programs, 

4 In keeping with the original purpose of the health or social welfare 

5 deduction, it is desirable to ensure that compensation received from 

6 government sources through contractual manage.d Ci:HI; progl·ams also be 

7 dertucUble, 

8 a.c. 2, RCW 3.2,,04.4297 and 1988 c 67 s 1 are each amended to rea.d 

9 as follow8: 
~o In computing t.ax there may be dediJcted from the measure of tax 

11 amounts received from the Unit~d States or any instrumentality thereof 

12 or f:rom the state of Washington or any municipal corporation or 
13 political subdivision thereof aa compensation for, or to support, 

14 health or social welfare services rendered by a health or social 

i5 welfare organization or by a municipal corporation or political 

16 subdivision, except dedur.tions are not allowed under this section for 

17 amounts that are received under an employee benefit plan. For purPQflBs 

18 of this section. "amounts received from!. . .J.nQludee amounts rcogiyed by 

19 a health or soc4al welfare organigation that is a ngnprofit hQsgital or 

20 public hospital trom a mana~ed o~organiZation or other entity that 

·21 is \Wder contract to mana,ge health care henA'fits· ~or t.hefe?eral 

22 medtcare program aul:.hm;J.zed under T.it,le XVIII Q£ the :federal sQcial 

23 security act, for a medical assistance children'B }1!;:alLh, or: other 

24 vrogram authQrizeQ ... _Wld.~ ·.chBllt.er 74.09 RCN. or for the state of 

25 HaElhi.n<J~on basic health plan aythorized under chap!&;!:. :llL.~7 -E-CW, to the 
?o6 extent that ~~ .. amcjuntB are received as compensation tor healt.h care 
27 Gervices 'tIithin the seoge of hem'! [ its cQVere4 by the_ p'er!:i.n~.t. 

29 lJoy!!rnlllent health care program. 

?,q *NEW S5CTLO~, Sec. 3. This act applies to taxes collected after 

30 the ef£ecti va date of this act:, inc I uding taxes collected Oil l.-eporting 

3l period."! prior to the effective date of this act 

32 '"-:;ec J was '!eto~d Se.,e :t\t!.ssagi? at. ~71:i cf chapter 

:n NEW BE-eTloN. Sec. 4. This acL is necessary fo!" th,. inmedia'Ce 

~4 p[~Mervation of the public peace, health, or safety. or s~pport of the 

3S stiOlte government and its exisl:ing public inst ltutlons, e,nd tdk.es efie8l 

36 imm2dlatelv 

~\l8 162<1 SL P 2 
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Passed the House June 4, 2001, 
PaBsed the Senate June 14, 2001. 
Approved by the Gove'rnor JUly 13. 2001, with the exception of 

certain items that were vetoed. 
Filed in Office of Secretary of State July 13, 2001 

1 Note: Governor's expLanation of partial veta ls aR fol)ows: 

2 ,,::: am returning herewith, without my approval as to sect ion 3, 
3 Substitute House Bi~l No. 1624 entitled: 

4. "AN ACT R.elating to the bus1.ness and occuJ;:ation tax deduction for 
5 health or social welfare Qar~ices as applied to government-funded 
6 health benefit" paid through managed oare organizations;" 

? Substitute HouCle Bill NC? 1624 authorizes a business and occupation 
e (EkO) tax deduction for amounts received by a he~lth or social welfare 
9 organization that'is a non-profit hospital or a public hospital, from 

10 a managed care orga.nization or other ent.ity that. is under contX'act with 
:l.l the federal or state goverpmen t to manage certaill heal \:h care banf:!f its, 
12 Tbe deduction is equal to the amount of payments the entity receives 
13 for health benefits for M!!!dlcarei mediclill Bl!!sisUs.nce, children' B 
1.:4 heal tb., or other flrograUls au\.TlOri>:ed pursuant to RCW 74. OS; or the 
15 Washin9t.on Basic Healtb Plan. The credit a1llOunt is limited to the 
16 extent theDe payments are received as compensation for health. care 
17 services within the scope of benefits covered by the pertinent 
18 government health care program. 

19 
2() 
:n 
22 
23 
24 
25 
26 
:n 

Section. 3 of this bill would, hav!!! applied the deduction to taxes 
collec~ed in the future, on reporting 'periods prior to the effective 
date of this aC!t. The retroaotive nature of the provision is not fair 
to taxpayers who have timely reported and remitted their taxes. 
Taxpayers who failed to pay their taxes duB before the effective date 
of this bUl would have been rewarded for being delinquent., While thOlile 
'Who paid on t.i~ would not. receive a refund (such refunds are 
prohibited by Artiel", VIII, Sect.ion 7 of the Washi1l9luD C:olI~t.ltuLion CIS 
int.erpret.ed by the Washington s~preme court) . 

28 For this reason, I have vetoed section 3 of Substitute House Bill 
29 No. 1624, 

30 With the exception of section 3, Substitut.e House Bill No. 1624 is 
31 approved," 

'. 

p sJ.m 1624.SL 
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FINAL BILL REPORT 
SHB 1624 

PARTIAL vETo 
C 23 L 01 E 2 

Synopsis as Enacted 

Brief Description: Clarifying the tnx.ation of amounta received by public entitie~ for health 
or welfare services. 

Sponsors: By House Committee on Finance (originally sponsored by :Representativ£"oS 
Monis. Ca~tnes. Reardon. Conway. Dunshee, Ogden, Pennington, Van Luven, Doumit, 
Veloria, Dickerson. Fromhold, Anderson end Edwards). 

H4l\llje CommIttee on Finance 
Senate COmmittee on WaOYB & Mean!' 

Back~round: 

Washlngton's major business tax is the business and oCCUpation (B&O) tB.X. Thi5 tax i3 
imposed-on the grOSR receipts of bwiness activities conducted within the state. Nonprofit 
organi7:ations pay B&O tillt unloss spec:ifiC!llly exempted ~y statute. HllemptiOJl from 
federal income tax doea not automatically prcvide exemption ti:om state taxes. 

Specifio B&O exemptions and deduction!\, covering aU or moat inoome. exist for sevoral 
-types of nonprofit organizations. The oligibillty condiUona very for each exemption. The 
B&'O lIlA deduction fot nonprofit organizations OJ' local 80vernment judsdictions for the 
support of health or social welfare [lrograma is provided only for payments-made directly 
by federal, state. or local governm.ents. 

Summary; 

Nonprofit hospitals and public hospitals are exempt from 8&'0 tax on payments they 
receive from organizations under contract with the federal or state government to manage 
health benefits for medicare, medical assistance, children's health, or the basic health 
plan. 

The c);empti:1Il ~pplies to taxes collected after the aCl'S ctTective date, includin.g amounts 
from reporting periods before the a(;t', effective date_ 

Votes en Final Passage: 

. I - ~HB 16H 
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nut Special S e,qSiOIl 

House 93 2 

Second Speoi&1 Session 
House 87 0 
Senate 4~ 0 

Effective; July l3, 2001 

Partial veto Summllry: The Governor vetoed the section which provided an exemption 
for tax amounts from reporting periods before the aet's effective date . 

HO\I~e Eill Rcporl - 2 - SHU 1624 
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82.04.431 Title 82 RCW: E)l.cise Taxes 

able and potentially majur impact on causes of poverty in 
communities of the state. [1986 c 261 § 6; 1985 c 431 § 3; 
1983 1st ex.s. c 66 § 1; 1980 c 37 § 80; 1979 ex.s. c 196 § 
6.1 

Intent-aS{) c 371 See note [(II/owing RCW 82.04.4281. 

Efhctive date-1979 ex.s. c 196: See note following RCW 
82.04.240. 

82.04.4311 DeductioDS,,-Compensation received 
under the federal medicare program by cerl.ain nonprot1.t 
and municipal bospltals. A public hospital that is owned 
by a municipal corporation or political subdivision, or a 
nonprofit hospital that qualifies as a heahh and social 
welfare organization as defined in RCW 82.04.431, may de
duct from the measure of tax amounts received as compensa
tion for health care services covered under the federal 
medicare program authorized under Title XVIII of Lhe 
federal social security act; medical assistance, children's 
health, or other program under chapter 74.09· RCW; or for 
the state of Washington basic health plan under chapter 
70.47 RCW. The deduction authorized by this section docs 
not apply to amoullt.~ received from patient copayments or 
patient deductibles. [2002 c 314 § 2.J 

Flndln~2Cl02 c 314: 'The legislature find. thaI Ibe provision of 
health services to 1hose people who receive fern,ral or state subsidized heodth 
care benefils by rea.IOB of age, disability. or lack: of it~ is a recognized. 
neceomy. and vital sovemmentaI function. As. resul~ tlll' legilil.ture finds 
that il would be Inconsisteot with Chat govemrnental functiou (u laX amounts 
received by a public hospital ()[ nonprofit hospital qIIIIlifylng a.~ a hMlth and 
social welfare orgllJlizatioil, wheD the amounts are paid IInder a health 
service program subsidized by federal or Siale government. Further. the tax 
&lal1l£ of these l\Olountll should not depend on whether tbo amounts ArC 

receoh'ed direcUy from the qualifying program or through a managed healUI 
care organization uuder contract to manale benefits (or l qualifying 
program. Therefore, the legislalUr~ adopts this act ro provide a clear and 
understandable deduction for these amounts, and to . provide refunds for 
taxel> paid as specified in section 4 of this act" [2002 c 314 § I.] 

Refuud of tBxe5-2002 e 314: "A public hospital owned by a 
IIlwd~ipal C<lTpotatlon 07 poli1i.cal sul:>divi.ion, or a nonprofit hospital that 
<jaaMes lIS a bealdt I\IId social welfare orgonization under RCW 82:04.431. 
is entitled to: 

(I) A refund of business and occupation tax paid between January I, 
1998. and April 2,2002, on 8Il1OIlnrs thaI would be deductible under gectio~ 
2 of !his act; and 

(2) A waiver of tax liability for accrued, but unpaid taxes that would 
be deductible under section 2 of this act." [2002 c 314 § 4.] 

EIledh'e dat&--200Z e 314: "llis nel is n=ssary for the immediate 
preservation of the publlc peace, bcdth. Or safety, or support of the state 
government and its existing public institutions. and tak~, effect immediately 
(April 2, 2oo2J." [2002 c 314 ~ S.J 

82.04.432. Deductions-Municipal sewer service fees 
or charges. In computing the tax imposed by this chapter, 
municipal sewerage utilities and other public corporations 
imposing and collecting fees 0[' charges for sewer service 
may deduct from the measure of the tax, amounts paid to 
another municipal corporation or governmental agency for 
sewerage interception, treatment or dlsposal. [1967 ex.s. c 
149 § 17.1 

82.04.4322 Dcductions--Artistic or cultural organi-
7.ation-Compensation from United States, state, etc., for 
artistic or cultural exhibitions, performances, or pro
grams. In computing tax there may be deducted from the 
measure of talC: amounts received from the United States or 

[Title 112 RC\V -page 411] 

any instrumentality thereof or from the state of Washington 
or any municipal corporation or subdivision thereof as 
cumpensation for, or to support, artistic or cultural exhibi
tions, performances, or programs provided by an artistic or 
cultural organization for attendance or viewing by the 
general public. [1981 c 140 § 1.] 
"Artistic or cultural orCQ"ittllion" defmed: RCW 82.Cl4.432B. 

82.04.4324 . Deductions-Artistic or cultural organi
zation-}}eduction for tax nuder RCW 82.04.24O-Value 
of articifs for use in displaying art objects OT prese.nUng 
artistic or cultural exhibitiohs, perfornumces, or pro
grams. In computing t.ax there ~ay be deduc.ted from the 
meaSUre of tax by persons subject to payment of the tax on 
manufacturing under RCVr 82.04.240, the value of articles 
to the extent manufacturing activities are undertaken by an 
artistic or cuftural organization solely Ior the purpose of 
manufacturing articles for use by the organization in display
ing art object!.; or presenting artistic or culturnl exhibitions, 
perfomuinccs, or programs for aU~ndance or Viewing by the 
general public, [l98l c 140 § 2.] 
"Artistic or culUlral organivukm" d.fined: RCW 1l2.04,4328. 

82.04.4326 Deductions-Artistic or cultural organ!
zations-Tuitkm cltarges for attending artistic or cultural 
education programs. In computing lal{ there may be 
deducted from the measure of tax amounts received by 
artistic or cullUl1tl organizations as tuition charges collected 
for the privilege of attending artistic or cultural education 
programs. [1981 c 140 § 3.) 
"Artistic or cultural organit.atton" dcifiMd; RCW 82.04.4328. 

82.04.4327 Deductions-Artistic and cultural 
organizations-Income from business acth·lties. In 
computing tax there may be deducted from the mea·sure of 
Lax those amounts received by artistic or cultural organiza
tions which repl'eSenl income de-rived from business activities 
conducted by the organization. (1985 c 471 § 6.) 

Severability-Effective date-198! c 471: Sec notes following 
RCW 82.04.260. 
"Artistic or culrural orKan~atlon"de/iMd.· RCW 81.04.4328. 

82.04.4328 "Artistic or cultural organization" 
defined. (1) For the purposes of RCW 82.04.4322, 
82.04.4324, 82.04.4326, 82.04.4327, 82.08.031, and 
82.12.031, the tenn "artistic or cultural organir.ation" means 
an organization which is organized and operated exclu'sively 
for the purpose of providing artistic or cultural exhibitions, 
presentatiollii, or' performances or cultural or art education 
programs, as defined in subsection (2) of this section, for 
viewing or attendance by the general public. The organiza
tion must be u not-for-profit corporation under chapter 24.03 
RCW and managed by a governing board of not less than 
eight individuals none of whom is a paid employee of the 
organization or by Ii corporation sole under chapter 24.12 
RCW, In addition, to qualify for deductlon ur exemption 
from taxation under RCW 82.04.4322,82.04.4324, 
82.04A326, 82.04.4327, 82.08.031, and 82.12.031, the cor
poration shall satisfy the following clJnditions: 

(Ii) No part of its income may be paid djrectly or 
indirt".clly to its members, stockholders, officers. directors, or 

(2002 Ilrl.) 
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FINAL BILL REPORT 
HB 2732 
t 314 L ott 

Synopsis as Enacted 

Brief Description: Excluding government subsidized social welfare compensation from 
taxation. 

Sponsors: By Representatives Gombosky, Cairnes, Berkey, Nixon, Morris, Armstrong, 
Esser, Fromhold, Ogden, Conway, Hunt, Van Luven, Veloria, Romero, Reardon, 
Edwards, Chase, Morell, Santos, Kenney and Wood. 

HBuse Committee on Finance 
Senate Committee on Ways & Means 

Background: 

Washington'S major business tax is the business and occupation (8&0) tax. This tax is 
imposed on the gross receipts of business activities conducted within the state. Nonprofit 
organizations pay 8&0 tax unless specifically exempted by statute. Exemption from 
federal income tax does not automatically provide exemption from state taxes. 

Specific B&O exemptions and deductions, covering aU or most income, exist for several 
types of nonprofit organizations. The eligibility conditions vary for each exemption or 
deduction. 

SHB 1624, adopted in 2001, provided a deduction for nonprofit hospitals and public 
hospitals from B&O tax on payments they receive from organizations under contract with 
the federal or state government to manage health benefits for medicare, medical 
assistance, children's health, or the basic health plan. A deduction already existed for 
these payments wben made directly by federal, state, or local governments. 

SHB 1624 contained a section that applied the deduction to taxes collected after the act's 
effective date, including amounts from reporting periods before the act's effective date. 

The Governor velm:d this section of SHB 1624 stating thaI: "The retroactive nature of the 
provision is not fair to taxpayers who have timely reported and remitted their taxes. 
Taxpayers who failed to pay their taxes due before the effective date of this bill would 
have been rewarded for being delinquent, while those who paid on time would not 
receive a refund ... " 

Summary: 

HOllse Bill Report - 1 - HB 2732 
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The tax deduction available to nonprofit hospitals and public hospitals for payments for 
health benefits under medicare, medical assistance, children's health, or the basic health 
plan is restated in a new section. The deduction does not apply to patient copayments or 
deductibles. 

Nonprofit hospitals and public hospitals are entitled to retroactive relief for B&O taxes on 
payments for health benefits under medicare, medical assistance, children's health, or the 
basic health plan. Taxpayers who remitted tax are entitled to a refund dating back to 
January 1, 1998. Tax liability for unpaid laxes is waived. 

Votes on Final Passage: 

House 97 1 
Senate 48 0 

Effective: April 2, 2002 

House Bill Report - 2 • HB 2732 
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RCW 82.32.105: Waiver or cancellation of penalties or interest - Rules. Page 1 of 1 

RCW 82.32.105 
Waiver or cancellation of penalties or interest - Rules. 

(1) If the department of revenue finds that the payment by a taxpayer of a tax less than that properly due or the failure of a 
taxpayer to pay any tax by the due date was the result of circumstances beyond the control of the taxpayer, the department of 
revenue shall waive or cancel any penalties imposed under this chapter with respect to such tax. 

(2) The department shall waive or cancel the penalty imposed under RCW 82.32.090(1) when the circumstances under 
which the delinquency occurred do not qualify for waiver or cancellation under subsection (1) of this section if: 

(a) The taxpayer requests the waiver for a tax return required to be filed under RCW 82.32.045, 82.148:061, 82.238.020, 
82.27.060, 82.29A.050, or 84.33.086; and 

(b) The taxpayer has timely filed and remitted payment on all tax returns due for that tax program for a period of twenty-four 
months immediately preceding the period covered by the return for which the waiver is being requested. 

(3) The department shall waive or cancel interest imposed under this chapter if: 

(a) The failure to timely pay the tax was the direct result of written instructions given the taxpayer by the department; or 

(b) The extension of a due date for payment of an assessment of deficiency was not at the request of the taxpayer and was 
for the sole convenience of the department. 

(4) The department of revenue shall adopt rules for the waiver or cancellation of penalties and interest imposed by this 
chapter. 

[1998 c 304 § 13; 1996 c 149 § 17; 1975 1st ex.s. C 278 § 78; 1965 ex.s. C 141 § 8.] 

Notes: 
Findings -- Effective dates --1998 c 304: See notes following RCW 82.148.020. 

Findings --Intent -- Effective date -- 1996 c 149: See notes following RCW 82.32.050. 

Construction -- Severability --1975 1st ex.s. c 278: See notes following RCW 11.08.160. 
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NO. 39658-1-U 
STATE OF .0" ._; ~ :";;; 

COURT OF APPEALS DIVISION II BY __ :::::-;:;-;-;,:-,,;-----
, 1.Jt-·LJ, 

OF THE STATE OF WASHINGTON " . 

SKAGIT COUNTY PUBLIC 
HOSPITAL DISTRICT NO.1, d/b/a 
SKAGIT VALLEY MEDICAL 
CENTER, 

DECLARATION OF 
SERVICE 

Appellant, 

v. 

STATE OF WASHINGTON, 
DEPARTMENT OF REVENUE, 

Res ondent. 

I, Candy Zilinskas, state and declare as follows: 

I am a citizen of the United States of America and over 18 years of 

age and not a party to this action. On January 8, 2010, I caused a true and 

correct copy of RESPONDENT'S BRIEF and this DECLARATION OF 

SERVICE to be ~erved electronically by email and via U.S. mail (through 

Consolidated Mail Services), with proper postage affixed to: 

Carla DewBerry 
Roger L. Hillman 
Jamal N. Whitehead 
Garvey Schubert Barer 
1191 Second Avenue, Suite 1800 
Seattle, WA 98101-2939 
cdewberry@gsblaw.com 
rhillman@gsblaw.com 
jwhitehead@gsblaw.com 
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I declare under penalty of perjury under the laws of the State of 

Washington that the foregoing is true and correct. 

Executed this 8th day of January, 2010, in Tumwater, Washington. 

~)Jf~ 
Candy Zilinskas, :Legal Assistant 
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