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The trial court improperly dismissed PSM’s request for review for
fialure to exhaust administrative remedies. The DSHS Board of Appeals
had the opportunity to accept further administrative review of the matter
and elected not to. PSM pursued available administrative remedies.

Contrary to the Department’s argument, PSM did not attempt to
skip a level of administrative review. PSM first appealed the audit
findings to OAH and then requested further review by the Board of
Appeals, who had the authority to accept review and elected not to. At
that point, PSM’s only recourse was to seek judicial review.

The applicable code sections do not require review by the Board of
Appeals, but only require that the party request such review: “If a party
disagrees with an initial order for a case listed in WAC 388-02-0215(4)
and wants it changed, the party must request review by BOA....” WAC
388-02-0530(2) (2007) (emphasis added). PSM requested review by the
Board of Appeals. When that request for review was denied, the Initial
Order by OAH became a final order 21 days after it was mailed: “If no
one requests review of the initial order or if a review request is dismissed,
the initial order is final twenty-one calendar days after it is mailed.” WAC

388-02-0525 (emphasis added). A party can petition for judicial review of
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a final order of either OAH or BOA. WAC 388-02-0605; see also WAC
388-02-0530(4) (2007).

PSM does not argue that applicable code sections do not require a
request for review by the Board of Appeals. PSM did file a request for
review with the Board of Appeals, and requested reconsideration of its
decision to deny further review. The Board of Appeals had authority to
accept the request for review. WAC 388-02-0530(2), cited above, only
requires that a party request review, which PSM did. It does not explicitly
require that the Board of Appeals hear the matter on the merits. PSM
exhausted its administrative remedies by requesting further review.

In addition, PSM’s petition for judicial review was timely filed.
The Department suggests that the petition for review was untimely
because it was filed more than thirty days after the mailing date of the
Initial Order. The Department relies on WAC 388-02-0645(1), which
provides: “You must file your petition for judicial review with the superior
court within thirty calendar days after OAH or BOA mails its final order.”

This cannot mean that PSM had to file its petition within thirty
days of December 24, 2007, the Iﬁailing date of the Initial Order. WAC
388-02-0645(1) specifically refers to the mailing date of the final order.
On December 24, 2007, OAH mailed the Initial Order. The Initial Order

did not become a final order until 21 days after it was mailed. WAC 388-



02-0525. PSM'’s petition for judicial review was filed within thirty days
after January 14, 2008, the date the order became final. This is consistent
with RCW 34.05.542, requiring that a request for review be filed within
30 days of service of a final order. The petition was timely.

The trial court erred in granting the motion to dismiss. PSM
requested further administrative review by the Board of Appeals and BOA
had the opportunity to apply its expertise. PSM sufficiently exhausted its
administrative remedies, and the trial court’s decision should be reversed.

Respectfully submitted this ﬁ C('chay of March, 2010.
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