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I. INTRODUCTION 

Puget Sound Medical Supply (PSM) administratively appealed a 

Department of Social and Health Services detennination that it had 

erroneously billed and received nearly $2 million in Medicaid 

reimbursements. After a five-day hearing, the Administrative Law 

Judge agreed that the Department's assessed overpayment was 

substantially correct. 

PSM sought review of the assessed Medicaid overpayment from 

the Department's Board of Appeals, but its petition for review was 

untimely. When asked for justification, PSM said the failure to file a 

timely petition was due to the holidays and personnel changes in its 

attorney's office, resulting in a failure to calendar the appeal deadline. 

PSM asked the Board to find these factors justified the late appeal. The 

Board of Appeals rejected Puget Sound's request and further denied a 

subsequent motion for reconsideration. The Board concluded that, under 

either a "good reason" or "good cause" standard, the late filed appeal 

was not justified and denied review. PSM sought judicial review of this 

Board of Appeals decision. The superior court affinned the Board of 

Appeals, and that decision is before this court in a separate case, Court 

of Appeals No. 39169-4-11. 

1 



Facing the fact that it had not timely sought administrative 

review, PSM petitioned for judicial review of the ALl's initial order 

directly to Superior Court (first in Pierce County and then re-filed in 

Thurston County). The Department filed a motion to dismiss for failure 

to exhaust administrative remedies, which the Superior Court granted. 

PSM now appeals the dismissal of its petition for judicial review 

of the ALJ's initial order. PSM argues that the untimely request for 

review at the Board of Appeals exhausts administrative remedies 

because it was filed prior to filing the petition for review in Superior 

Court. However, PSM's Petition for Judicial Review seeks review of an 

initial order where PSM did not exhaust administrative remedies and, 

therefore, it was properly dismissed.! 

II. COUNTERSTATEMENT OF THE ISSUE 

Was the Department of Social and Health Services' Motion to 

Dismiss properly granted when PSM sought judicial review of an 

agency order but failed to exhaust the available administrative remedy 

because it did not timely seek administrative review by the Board of 

Appeals? 

The Appellant's assignment of error incorrectly states that further 
administrative review was "filed and denied prior to filing the petition for judicial 
review." Appellant's Brief at 1. The denial of administrative review from the Board of 
Appeals occurred 24 days after the Appellant had already filed the Amended Petition 
for Judicial Review in this case. Administrative Record (AR) at 19. 
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Does the fact that PSM filed an untimely petition for 

administrative review before the Board of Appeals constitute an 

exhaustion of administrative remedies where the Board of Appeals did 

not reach the merits of the petition for administrative review because it 

was untimely? 

III. COUNTERSTATEMENT OF THE CASE 

Puget Sound Medical Supply sells durable medical equipment and 

medical supplies. If the product is sold to a Medicaid-eligible client, 

PSM bills the Department of Social and Health Services for the product 

and the Department pays for the product directly to PSM. The 

Department conducts periodic audits of Medicaid payments made to 

PSM and other Medicaid providers. 

After an audit of a sample of PSM's Medicaid billings and 

supporting documentation, the Department found overpayments and, 

based on extrapolation, assessed PSM an overpayment of more than 

$1.8 million? Administrative Record (AR) at 55. After five days of 

testimony, and after reviewing more than 750 exhibits, the ALJ 

modified the Department's decision and upheld the overpayment. 

AR at 54-75. 

2 Extrapolation is a standard and well-known statistical technique used to 
generalize data from a sample to a known universe. AR at 67. 
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The ALl's initial order, which was mailed December 24, 2007, 

AR at 54, explained PSM's right to appeal and the procedure for doing 

so: 

NOTICE TO PARTIES: THIS ORDER BECOMES 
FINAL ON THE DATE OF MAILING UNLESS WITHIN 
21 DAYS OF MAILING OF THIS ORDER A PETITION 
FOR REVIEW IS RECEIVED BY THE DSHS BOARD 
OF APPEALS, PO BOX 45803, OLYMPIA, WA 98504-
5803. A PETITION FORM AND INSTRUCTIONS ARE 
ENCLOSED. 

ARat 73. 

The enclosed petition form stated, "Deadline: Received on or 

before 21 days from mail date of Initial Decision" in large, bold print. 

AR at 74. The enclosed instructions stated: 

DEADLINE for Appeal: The Board of Appeals must 
receive your appeal within twenty-one (21) calendar days 
from the date stamped on the enclosed hearing decision. If 
you miss the deadline, you may lose all right to appeal 
the decision. 

AR at 75 (emphasis in original). 

PSM's appeal request was received by the Board of Appeals 

on January 15, 2008, one day after the 21-day deadline. AR at 51. 

The Board of Appeals requested that PSM file a statement of good cause 

for late filing. AR at 50. PSM filed a statement claiming good cause 

for the late filing on January 29,2008. AR at 42-49. 

4 



On February 12, 2008, PSM filed a Petition for Judicial Review in 

Pierce County Superior Court attempting to appeal the ALJ's initial 

order directly to Superior Court. On February 13, 2008, PSM filed the 

same case as an Amended Petition for Review in Thurston County 

Superior Court.3 

The Department filed a motion to dismiss the Thurston County 

case for failure to exhaust administrative remedies. The Superior Court 

granted the Department's motion to dismiss in a letter opinion on 

September 11, 2008. Clerk's Papers (CP) at 70. An order was entered 

on September 4, 2009. CP at 71-72. 

The sole issue in this appeal is therefore whether the February 13, 

2008, Amended Petition for Revie'Y should have been dismissed for 

failure to exhaust administrative remedies where PSM failed to timely 

obtain administrative review by the Board of Appeals as required by 

WAC 388-02-0560(2007). 

3 On March 7, 2008, the Board of Appeals entered an order denying review, 
finding PSM failed to provide a good reason for its late filing of the Petition for Review 
of the Initial Decision. AR at 19-32. The Board of Appeals also denied a subsequent 
motion for reconsideration because PSM did not demonstrate that it had a good reason for 
late filing, and the reasons given did not satisfy the good cause standard under 
Department rule. AR at 1-7. The Board's decision to deny review was appealed to 
Superior Court, which upheld the Board's decision. PSM has appealed that decision to 
this court in a separate proceeding that is currently set for oral argument on March 30, 
2010. Court of Appeals No. 39169-4-11. 
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IV. ARGUMENT 

A. A Petitioner Must Exhaust Administrative Remedies Before 
Seeking Judicial Review 

The AP A states that "[ a] person may file a petition for judicial 

review . . . only after exhausting all administrative remedies available 

within the agency whose action is being challenged, or available within 

any other agency authorized to exercise administrative review." 

RCW 34.05.534. Thus, even if a person has standing to challenge an 

administrative action, resort to a court may be premature if the agency 

can provide relief, and barred where the person fails to utilize the 

available administrative appeal process. These exhaustion requirements 

reflect the requirement that the agency must first be given a chance to 

resolve the matter. As "a general rule, when an adequate administrative 

remedy is provided, it must be pursued before the courts will intervene." 

Orion Corp. v. State, 103 Wn.2d 441, 456, 693 P.2d 1369 (1985). 

Consequently, unless narrow exceptions apply,4 the petitioner's 

failure to exhaust administrative remedies will result in dismissal. 

Ackerley Commc 'ns, Inc. v. City of Seattle, 92 Wn.2d 905, 908-909, 

602 P.2d 1177 (1979), cert. denied, 449 U.S. 804 (1980). 

4 Exceptions include that exhaustion of administrative remedies would be 
futile. No such exceptions have been claimed in this case. 
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Remedies are exhausted when the issues that can be resolved by the 

agency are resolved. Stevedoring Servs. of Am., Inc. v. Eggert, 129 

Wn.2d 17,42-43,914 P.2d 737 (1996). This resolution usually means a 

final agency decision. See, e.g., Hayes v. City of Seattle, 131 Wn.2d 

706, 715-716, 934 P.2d 1179 (1997). A petitioner fails to exhaust 

administrative remedies when it fails to timely invoke an available 

procedure, even if such an appeal is one day late. Ward v. Bd. of Skagit 

Cy. Comm'rs, 86 Wn. App. 266,272-273, 936 P.2d 42 (1997). This is 

the exhaustion requirement that controls this case. 

PSM concedes that it did not obtain administrative review of the 

initial order of the Administrative Law Judge from the Department's 

Board of Appeals, which is the final decision making body of the agency 

for this type of case. See WAC 388-02-0215(4)(2007) and WAC 388-

02-0530(2)(2007).5 The Superior Court therefore properly dismissed the 

Amended Petition for Judicial Review because PSM had not completed 

the agency's administrative review process. In the absence of the 

Board's final review of the initial order in this case, PSM may not seek 

review by subsequent courts and, consequently, the courts are without 

power to hear the matter. 

5 The 2007 edition of WAC 388-02, the Department hearing rules, is attached at 
Appendix A. 
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B. The Department's Rules Do Not allow Puget Sound To Avoid 
A Level Of Administrative Review 

The Appellant does not dispute that failure to exhaust 

administrative remedies should result in the dismissal of this case. 

Instead, the Appellant's basic contention is that there was no 

requirement that the Board of Appeals review this appeal and the 

initial order from the Office of Administrative Hearings should be 

considered the final order for this appeal to Superior Court. Not only is 

this position counter to every notice that PSM received with the initial 

decision in this case, AR at 73-75, it does not accurately reflect the 

specific requirements for appealing a provider overpayment and does 

not consider the Department's hearing rules as a whole, which 

delegate which tribunal issues final orders for different appeals. 

1. The Department's Rules Require That Provider 
Overpayments Be Appealed To The Board Of Appeals 

Department rules require that certain types of administrative 

appeals be appealed from the Office of Administrative Hearings to the 

Department's Board of Appeals; these cases include provider 

overpayment appeals. Fonner WAC 388-02-0560(2)(2007) states "If a 

party disagrees with an initial order for a case listed in WAC 388-02-

0215(4) and wants it changed, the party must request review by [Board 

of Appeals] .... " Provider overpayment cases, like PSM's appeal, are 
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listed in WAC 388-02-0215(4)(cc)(2007) as a type of case that requires 

Board of Appeals review. This follows from the fact that in the cases 

listed in WAC 388-02-0215(4)(2007), the Office of Administrative 

Hearings only has authority to issue an initial order, not a final order that 

is required for judicial review. See WAC 388-02-0215(4)(2007), WAC 

388-02-0524(2007) (Repealed by Wash. St. Reg. 08-21-144), and WAC 

388-02-0640. 

In contrast, for other types of cases that are not listed in WAC 

388-02-0215(4)(2007), the Office of Administrative Hearings has the 

authority to issue final orders, and is required to do so. WAC 388-02-

0215(5)(2007), WAC 388-02-0527 (Repealed by Wash. St. Reg. 08-21-

144). The Board of Appeals does not review cases where the order 

issued from the Office of Administrative Hearings is already the final 

order. WAC 388-02-0530(3)(2007). Therefore, in cases where the 

Office of Administrative Hearings has authority to issue a final order, 

those cases are appealable directly to Superior Court without Board of 

Appeals review. WAC 388-02-0645(2). PSM's case does not fit into 

this category and, instead, it includes the additional administrative 

remedy of review by the Board of Appeals. 
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PSM points out that some of the Department's rules state that 

final orders are entered from either the Office of Administrative 

Hearings or the Board of Appeals and are appealable to Superior Court. 

Appellant's Brie/at 7-8. These rules simply reflect that both the Office 

of Administrative Hearings and the Board of Appeals, as discussed 

above, enter final orders. However, the rules do not support the 

proposition that Puget Sound is allowed to proceed to court without 

exhausting administrative remedies. The more specific rules control this 

issue, and specify which appeals need to be pursued in the Board of 

Appeals. Knowles v. Holly, 82 Wn.2d 694, 702, 513 P.2d 18,23 (1973) 

(where a statutory provision deals with a subject in a general way and 

another deals with the same subject in a specific manner, the latter will 

prevail). 

2. PSM Cannot Skip A Level Of Agency Review By 
Failing To Timely Appeal 

PSM also seems to contend that their initial order became a "final 

order" 21 days after it was mailed - regardless of whether it took steps to 

seek review from Board of Appeals. They erroneously rely on WAC 388-

02-0525 for this claim. Appellant's Brie/at 7.6 

6 WAC 388-02-0525 states, "If no one requests review of the initial order or if 
the request for review is dismissed, the initial order is final twenty one calendar days after 
it is mailed." 
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The rule does not support PSM's argument for several reasons. 

First, it is illogical to construe the finality that accompanies an 

unappealed initial order with relieving a party from its duty to exhaust 

administrative remedies, including petitioning the Board of Appeals for 

review. Here, the rule establishes when an initial order becomes final 

for enforcement purposes - not for purposes of appeal eliminating an 

available administrative remedy. Second, PSM demonstrated that it did 

not consider the OAH order "final" and appealable. This case was filed 

after PSM requested review at the Board of Appeals. 7 

PSM cites to no authority to support its claim that, when an initial 

order is "final" because no one has appealed it, it becomes an appealable 

"final order" that eliminates the statutory obligation to exhaust remedies. 

Under the appellant's theory, exhaustion of administrative remedies could 

be circumvented by parties simply not appealing to the next level of 

administrative review; this is not consistent with the requirement that 

appellants avail themselves of the administrative procedures that are 

available to them. 

7 This case was also filed before the Board of Appeals denied review because of 
the missed deadline. The rule does not even apply to the time period when the Amended 
Petition for Review in this case was filed. 
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See Ward v. Bd. o/Skagit Cy. Comm'rs, 86 Wn. App. at 272-273. 

PSM's attempt to make an initial order a final, appealable order by 

failing to go to the next step in the administrative review process is also 

not supported by other Department hearing rules. These rules require the 

Office of Administrative Hearings or the Board of Appeals to take an 

affirmative action to either enter or send an order. For example, the rule 

regarding the timelines for seeking judicial review state that a petition for 

judicial review must be filed thirty days "after BOA or OAR mails its 

final order." WAC 388-02-0645 (emphasis added). Under the 

Appellant's theory, there would be no mail date because no final order 

would be mailed. 8 

The OAH order becomes final - enforceable and non-appealable 

-after 21 days when the parties do not move to the next level of 

administrative review or if review is denied. Such an OAH order, 

however, cannot be the subject of judicial review because the petitioner 

would have, by definition, failed to exhaust an available administrative 

remedy. 

8 Even if this Court entertains PSM's theory, if the initial order somehow 
becomes the ftnal order, then setting the judicial review deadline by the date the initial 
decision was mailed (December 24,2007) would mean that the deadline for a petition for 
judicial review would be several weeks before the petition was ftled in this case. 
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If further review is desired, there must be a timely petition for review to 

the BOA in order to exhaust administrative remedies. For this type of 

case in WAC 388-02-0215(4)(2007), only the Board of Appeal's final 

order is reviewable by the superior court. 

3. WAC 388-02-0645(2) Does Not Allow Puget Sound To 
Avoid Board Of Appeals Review 

The appellant also contends that the first sentence of WAC 388-

02-0645(2) contemplates that judicial review may be requested without 

completing the administrative process. Appellant's Brief at 8. That is a 

mistaken and incomplete interpretation. WAC 388-02-0645(2) states, in 

full, that 

Generally, you may file a petition for judicial review only 
after you have completed the administrative hearing 
process. However, you do not need to file a request for 
reconsideration of a final order before requesting judicial 
review. 

For the most part, this rule simply states the basic principle of 

exhaustion of administrative remedies: Prior to petitioning for judicial 

review the administrative process should be completed. With the 

inclusion of the second sentence, it becomes clear that, to the extent this 

rule contemplates not completing the administrative hearing process, the 

only portion of that process that is not required is the filing of a request 

"for reconsideration" of a final order before requesting judicial review. 
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Reconsideration is distinct from the process of asking the Board to 

review an order. Compare WAC 388-02-0560(2007) to WAC 388-02-

0610. Read in context, WAC 388-02-0645(2) does not support PSM's 

position. 

The Department's rules do not allow PSM to skip a step in the 

process. Rather, the rules that PSM cites account for the fact that some 

cases must be appealed to the Board of Appeals and some cases do not. 

As evidenced by the Appellant's untimely appeal to the Board of 

Appeals, PSM knew that the instant case was one that needed to be 

appealed to the Board of Appeals. It was only after the Board of 

Appeals requested an explanation for the delay in filing the appeal that 

the Amended Petition for Judicial Review was filed. Rather than 

directly address that issue, which is already being litigated in a separate 

case before this court, PSM is attempting to skip a layer of the 

administrative process through this appeal. This case should be 

dismissed. 

IV. CONCLUSION 

PSM was required to request review from the Board of Appeals 

before seeking judicial review of an appeal of a provider overpayment. 

The Petition to the Board of Appeals was not timely, and the petition 

that this case is based on was filed before Board of Appeals' review was 
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even denied, this court should uphold the Superior Court's dismissal of 

this case. 

RESPECTFULLY SUBMITTED this 22nd day of February, 

2010. 

ROBERT M. MCKENNA 
Attorney General 

~GxD;yno~ 
ANG A COATS MCCARTHY 
WSBA No. 35547 
Assistant Attorney General 
Attorneys for Respondent 

P.O. Box 40124 
Olympia, WA 98504-0124 
(360) 586-6484 
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APPENDIX A 
WAC 388-02 (2007) 
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DSBS Bearing'Rules Chapter 388-02 

(2) DSHS may release public records to its offices ~d.to 
outside agencies when the information relates to the admiJUs­
tration of DSHS programs unless exempt by 45C.F .R. 
205.50 or other law. 

(3) If an outside agency requests a public record for r~­
sons other than info~n that relates to the adJninis~tio~ 
of DSHS programs, the outside agency must have the indi­
vidual's written authorization. 

(4) Outside agencies n:ceiving infQrIDlltion are subject to 
applicable di~108Ure confidentiiility laW8. ..' 
[Statotory Authority: RCW 42.17.250 and 34.0S.220. 99-1S~, § 388·01· 
170, filed 7/19199, effective 8119199.1 

WAC 388-81-181 WhQ should be contacted to review 
an iDterpretive or polley statement Index, or to get a COpy 
of the dOCumeDts? DSHS·issue8 administrative policy ~te­
IDc:nts that apply to the whole department. Administrabons 

may issue policies and interpretive statements that relate to 
their own programs. See RCW 34.05.010. . . 

(1) To reCeiVe a CQpy of a DSHS administrative policy, 
send a written request to: Office of Legal Affairs, Rules ~d 
Policies Assistance Unit, P.O. Box 45850, Olympia,.Wash.­
ington:98S04-58S0., 

(2) To receive a copy or review a specific admi~tra­
tion's policies ,or interpretive statements, send a 'Wfltte!1 
request to the admiDistration. 
[Statutory Authority: RCW 42.17.250 and 34.05.220. 99.1S·065, § 388-1ll· 
lSD, med 7119199, effective 8/19199.] 

WAC 388-01 .. 0190 How can an individual get an indes 
of DSHS'sIgnificaat decisifnl? (I), The DSHS ~oard of 
appeals reviews a,nd selects orders and creates an Index of 
significant decisions that substantialiy affect DSHS perfor­
mance (see RCW 42.17.260). 

(2) The index: 
(a) Is diVided inte program categories; 
(b) Contains a copy or synopsis of the order; and 
( c) Is updated, as needed. 
(3) An iDdividuai can inspect or request a copy of the 

index by contacting the board of appeals located at: 

Board of Appeals 
Blake Office Park 
4500 - 10th Avenue Southeast 
Lacey, wA 98503-5803 
(36Q) 664-6100 

M~address: 
Board of Appeals 
P.O. Box' 45803 
OlYll!pia, W A 98503-5803 

(4) An individual may.ask the board of appeals to ~dex 
an order as a significant decision by sending a written request 
with a copy of the order to the mailing address. 
{Starutory Authority:RCW 42.17.2SO and 34.05:220, 99 .. 15 .. 06S, § 388.()1 .. 
190, iUc~ 7/19/IJIJ, effective 8/19199.) 

WAC 388-01-201 How are petitions for declaratory 
orders rued? (1) First, read the infonilation on declaratory 
orders in RCW 34.05.240 and WAC 10-08-250, 10-08-251, 
and 10-08-252. 

(2007 Ed.) 

(2) Next, file the petition with the Rules and Policies 
Assistance Unit; DSHS; P.O. B9X 45850; Olympia, WA 
98504-5850. 
[statutory Authority: RCW 42.17.250 &lid 34.0S.220. 99-1S'()6S, § 388·01· 
200, filed 71l9~9, effective 8119199.] 

WAC 

388 .. 02-0005 
388-02-00 I 0 
388-02-OOIS 

388-02-0020 

388.02·0025 
388-02-0030 ' 

388002'()035 

388.02..0D40 
388-02-0045 
388-02-00S0 
388-02-0055 
388-02·00(i0 
388-02-0065 
388.02-0070 
388·02-0075 

388-02·0080 

388-02-0085 
388-02-0090 
388-02·0095 
388-02-0100 
388 .. 02·0105 

388-02'()110 
388-02-0115 

388.02-0120 

388-02-012S 

388·02-0130 

388-02-0135 
388-02-0140 
388-02'()145 
388-02-01S0 , 

Chapter 388-02 WAC 
DSHS HEARING RuLEs 
(Formerly chap. 388-08 WAC) 

GENERAL 

What is the purpose and sc?jlC of this chapter? 
What definitions apply to this ch8pler'l 
How do the terms in the Administrative Procedure ~ 

(APA) cGq)ale to this chapter? 
What does good cause mean? 

'ADDRESSES 

Where is tbc office of administrative hearings located? 
Where is the board of appeaIJ located? 

DEAOLlNES' 

How are days cDUIlted when calculating deadlines fur 
the hearing process? ' 

m.INO AND SERVING PAPERS 

How do parties send documents? 
What is service? 
How does a party servl: someone? 
When must a party serve someone? 
When is service complete? 
How does a party prove service? 
What is :filing? 
How does a party file ,docI!ments? 

RESOLUTION OF DISPUTES 

What are your OptiODS for resolving a dispute with 
DSHS? 

HEARING RIGHTS AND REQUESTS 

Do you have a right to a hearing? 
Who may request a hearing? 
What if you have questions about requesting a bearing? 
How do you request a hearing? 
What iDfonnation do you give when requesting a hear· 

ing? 
What happens after yoU request a hearing? 
May you withdraw yOlD' hearing request? 

INTERPRETERS 

Do you have the right to an interpreter in the hearing 
process? 

What definitions IIP1lly to limited English proficient 
(LEP) plll'lies? - . 

What requirements apply to notices for limited English 
speaking parties? . 

. What requirements apply to interpreters? 
May you waive inteIpreter services? 
What requirements apply to the usc of interpreters? 
Vlhat requirements apply to hl:aring decisions involving 

limitedEng1ish speaking parties? 

REPRESENTATION DURING TIm HEARING PROCESS 

388-02·0155 Who repJeSents you during tbc hCarlng process? 
388..()2.()160 Ira DSHS emp10ycc cannot represent you, can they 

81list you duiins II!e hearing process? 
388-02-0165 What if you would Ijke to be Iej)fCScnted by-an attorney 

, ' , but youc:annot afford one? . 
388-02'()17D Who~tBDSHS during the hcarin&? 

PREHEARING MEBTING wrrH A DSHS l{BPRESENTATIVE 

388-02-017S 
388-02-0180 
388'()2.:O185 

What is a prehearing meeting? 
What happons during • prehearing meeting? 
What happllDS after a. prehearing meetinl? 

}11tle3B8WAC-p.173) 
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Chapter 388-01 Title 388 WAC:' Sociahnd Health Services 

388-02-0190 What bRppens if you do not participate in a prebearing 
nie~g'1 . ".," 

PREilEARINGCONFERENCE WITH AN ADMINISTRATIVE LA vi 
JUDGE 

388;02'-0195 
388-02-0200 
388-02-0205 
388-02-0210 

388-02-0215 
388-02-0220 

388-02-0225 

388-02-0230 
388-02-0235 
388-02-0240 
388-02-0245 

388-02-0250 
388-02-0255 

388-02-0260 
388-02-0265 
388-02-0270 

388-02-0275 
388-02-0280 

388-02-0285 
388-02-0290 

388-02-0295 

388-02-0300 
388-02-0305 

388-02-0310 

388-02-0315 

388-02-0320 
388-02-0325 
388-02-0330 
388-02-0335 

388-02-0340 
388-02-0345 
388-02-0350 
388-02-0355 
388-02-0360 
388-02-0365 

388-02-0370 

388-02-0375 
388-02-0380 
388-02-0385 

388-02-0390 
388-02-0395 
388-02-0400 

388-02-0405 
388-02-0410 

388-02-0415 
388-02-0420 

388-02-0425 

What is '8 prebearlng conference? :' . 
What happens during a preheating conference? 
What happens after a prehearing conference? 
What happC!lS. if a party does not attend a prehearing 

conference? .. 

ADMINISTRAT~ LAW lUOOES 

What is the aUthority of the AU? 
What roles and laws must an AU and review judge 

apply when m8Jdng a decision? 
Mayan ALI or review judge decide that a DSHS rUle is 

.invalid? 
When is the ill assigned to the hearing? 

. M!ly a party request a different judge? 
How does a party file a motion of prejudice? 
Mayan AU or review judge be disqualified? 

NOTICES 

What happens af\er you request a bearing? 
What information must" OAH include in the notice of 

hearing? . 
May DSHS amend a notice? 
May you amend your hearing request? 
Must you tell DSHS and OAH when your mailing 

address changes? 

CONTINUANCES 

What is !l continuance? 
Who may request a continuance? 

DISMISSALS 

What is an ortier of dismissal? 
If your hearing is dismissed, may you request another 

hearing? 
Where do you send a request to vacate an order of dis­

missal? 
What is the deadline for vacating an order of dismissal? 
How does an AU vacate an order of dismissal? 

STAYS 

Maya party r~uest a stay of DSHS action? 

SUBPOENAS 

May' a party require witnesses to testify or provide dpc-
uments? 

Who may prepl!fe a $ilbpoeria? 
How is a s.ubpoena served? 
May the AU quash a subpoena? 
Do you have to pay for. a subpoena? 

HEARING METHODS 

How is your hearing held? 
Is an AU present at your hearing? 
Is your bearing recorded? . 
Who may attend your hearing? 
May a party convert bow a hearing is held? 
How does a party convert bow a hearing is held or how 

the witnesses or parties appear? 
How are documents submitted for a telephone confer-

ence? . 
What happens at your bearing? 
What is a group hearing? . 
May a party withdtaw'from.a group hearing? 

EVIDENCE 

What is evidence? 
When may the parties bring in 'evidence? 
What evidence may the parties present during the hear-

ing? . . 

What is a stipulation? 
After the parties agree to a stipulation, may they change 

or reject it? 
What are proposed exhibits? .' 
Do the parties mark and number their proposed exhib­

its? 
Who decRies whether to admit proposed exhibits into 

the record? 

[Title 388 WAC-p. 174) 

388-02-Q430 
388:02-0435 

388-02-0440 
388-02-0445 

388-02-0450 
388-02-0455 
388~Q2-0460 
388-02-0465 
388-02-0470 

388-02-0475 
388-02-0480 
388-02-0485 
388-02,.0490 
388-02-0495 

388-02-0500 
388-02-0505 
3.88,.02-0510 

388-02-0515 
388-02-0520 
388-02;0524 

388-(j2-0525 
388-02-0527 

388-02-0530 

388-02-0540 
388-02-0545 
388-02-0550 

388~02-0S55 

,What may a.party.do if they disagree with an ~xhibit? 
When Should an ALI receive proposed exhibits for a 

telephone hearirig? ..',." . 
What is judicial. notice? . .: 
How does the ALl respond to requests to .take judicial 

notice? .. 

WI:rNE!?&ES • 
What is .• witness? 
Who may be a witness?,' 
How do witnesses testily? . . 
May the parties cross-examine /i' witness? . 
May Witnesses refuse to anSwer questiOns? ' 

PROOF 

What evidenc.e d~ ~ Au ~ider? 
What dOC3 burden of proof mean? 
What is the StaIIdard of proof? 
.How·is a position proven at hearing? 
What is equitable es!Opj!eI?· ' 

·RECORD CLOSURE 

What may an AL1 dO before the record is closed? 
When is the record cloaed? 
What ~s wheu the record is closed? 

HEARING DECISIONS 

Whlit happens after the record is cloSed? 
What information must the ALJ include in the decision? 
In What cases does the ALI cnter the bearing decision as 

. an initial ordec? 
When: do initial orders become final? 
In what cases does the ALJ enter the hearing decision as 

a fina1 order? 
What if a party disagrees with the ALJ's decision? 

CLERICAL ERRORS IN AU DECISIONS 

How are clerical errors in AU decisions corrected? 
How does a party ask fota corrected AU decision? 
How much t~ do t1ie parties bave to ask for a cor-

recttd AU decision? . 
What haWens when a party requests a correeled ALJ 

deciSion? . 

REQUESTS FOR BOA REVIEW' OF INITIAL ORDERS FOR CASES 
LISTED IN WAC 388-02;0215(4) 

388-02-0S60 
388-02-0565 

388-02-0570 
388-02-0575 
388-02-0580 

388-02-0585 

388-02-0590 
388-02-0595 

388-02-0600 

What is review? 
What evidence does the review judge consider in a deci-

sion? 
Who may request reView? 
What must a party include in the review request? 
What is the deadline for requesting review of cases 

listed in WAC 388-02-O215(4)? 
Where does a party send a request to review a case listed 

in WAC 388-02-0215(4)? 
How does a party respond to the review request? 
What happens after the response deadline? 

REVIEW JUDGES 

What is the authority of the review judge? 

REQUESTS FORRECONSlDERATION OF FINAL ORDERS ENTERED 
BY OAH AND BOA 

388-02-0605 What if a party does not agree With dinal order entered 
by OAR or BOA? 

388-02-0610 What is reconsideration? 
388-02-0615 What must a party include in the reconsideration 

request? 
388-02-0620 What is the deadline for requesting reconsideration? 
388-02-0625 Where does a party send a reconsideration request? 
388-02-0630 How does a party respond to a reconsideration request? 
388-02-0635 What happens after a party requests reconsideration? 

REQUESTS FOR JUDICIAL REVIEW OF FINAL ORDERS 

388-02-0640 . 
388-02-0645 
388-02-0650 

What is judicial review?' 
When must you ask for judicial review? 
How do you serve your Petition for judicial review? 

(2007 Ed.) 
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DSBS,Beilring Rules· 388..02-0015 

. DISPOSITION OF SECTIONS FORMERLY 
conIFtED IN THIS c~ 

388-02·0535 Who may ask for acbauge ~ a d!:eision? [SIatUtOry 
Authority: RCW 34.05.020. 00-1S-059, § 388-02-0535. 
filed 911100, etIective 100100.) Repealed by 02-21-061, 
filed 10115102, lIffi:ctive 11115102. StatutOry Au1hority: 
RCW 34.05,020, chapter 34.05 RCW, Parts IV IIDd V, 

'2002 c 371 § 211. 

. GENERAL 

WAC 388-02-0005 What is the purpose and scope of 
this ehap~r? This chapter descnbes the general procedures 
that apply to the resolution of disputes between you and the 
various programs within the departmeQt of social and health 
services (DSHS). Th~ rules of this chapter are intended to 
supplement for DSHSboth the Administrative Procedure Act 
(AP A), chapter 34.05 RCW, and the model rules, chapter 10-
08 WAC, adopted by the office of administrative hearings 
(OAH). ' 

(1) This chapter: 
(a) Establishes rules encouraging infonnal dispute reso­

lution between DSHS and persons or entities who disagree 
with its actiqns; 

(b) Regulates all hearings involving DSHS; and 
(c) Consolidates most DSHS hearing procedural rules 

into one chapter. 
(2) Nothing in this chapter is intended to affect the cOli­

stitutional rights of any person or to limit or change addi­
tional requirements imposed by statute or other rule. Other 
laws or rules detennine if you have a hearing right, including 
the APA and DSHS program rules or laws. 

(3) Specific DSHS program. hearing rules prevail over 
the rules in this chapter. 
[Statutory Authority: RCW 34.05.020. 00·18·059, § 388·02·0005, filed 
9/1100, effective 10/2/00.) 

WAC 388-02-0010 Wbat definitions apply to tltis 
cbapter? The following definitions apply to this chapter: 

"Administrative law Judge (ALJ)" means an impartial 
decision-maker who is an attorney and presides at an admin­
istrative hearing. The office of admildstrative hearings 
(OAK). which is a state'agency, emploYS'tIie AUs. AUs are 
not DSHS, employees or DSHS representatives. 

"BOA" means the DSHS board of appeals. 
"Business days" means all: days except Saturdays, Sun­

days and legal holidays. 
"Calendar days" means all days including Saturdays, 

Sundays and legal holidays. 
, "DeHver" means giving a document to someone in per­

son. 
''Documents'' means paws, letters, writings, or other 

printed or written items. 
''DSHS'' means the department of social and health ser-

vices. , 
"DSHS representative" m~ an employee of DSHS, 

a DSHS contractor, or an assistant attorney general autho­
rized to represent DSHS in an administrative hearing., DSHS 
represen~tives include, but are not liniited to, claims officers 
and fair hearing coordinators. 

"Final order" means an order that is the final DSHS 
decision. 

(2007 Ed) 

"Hearing" means a proceeding before OAB ~t gives a 
party an opportunitytp beheard in disputes ab~utDSas pro­
grams. for purposeS ofUllschapter"hearingsinclu4e iIdmin­
istrative hearings, adjudicative proceedings, and any other 
similar term referenced, qnder chapi:er 34.05 RCW, the 
Admini$trative ProcedUre Act, Title 338 of the Washington 
AdminiS~tive Code, cha,tCr 10-08 WAC, or other law. 

"Inl~ order-" .is a hearing decision made by an AU 
$at may be reviewed by a review judge pursuant to WAC ' 
38~-o2-0215(4). , ' 

"MaD" means placing the document in the mail withtbe 
proper postage. ,r 

"OAB" means the office of administrative liearin:gs, a 
separate state agency 'from DSHS. ' 

"Party" means a p~.i or entity: 
(1) Named in a DSHS action; 
(2) To whom a DSHS action is directed; or 
(3) Allowed to patticip8te iil a hearing to pro~ an inter­

est as authorized by law,or rule. 
(4) DSHS is also a party. 
"Prebearing conference" means a proceeding sched­

uled and conducted by an AU in preparation for a hearing. 
"PrebeariDg meetiDg" means an informal voluntary 

meetIDg that may be held before any prtihearing conference 
orhearing. ' 

"Program" means a DSHS organizational unit and the 
services that it provides,' including services provided by 
DSHS staff and through contracts with providers. Organiza­
tional units include, bur are not limited to, administrations 
and divisions. 

"Record" means the official documentation of the hear­
ing process. The record includes tape recordings or tran~ 
scripts, admitted exhibits, decisions, briefs, notices, orders, 
and other filed documents. 

"Review" means the act of reviewing initial orders and 
making the final agency decision as provided by RCW 
34.05.464. 

. "Review judge" means an attOrney employed' by the 
DSHS board of appeals (BOA) who is the re~ewing officer 
inRCW 34.05.464 for cases listed in WAC 388-02-0215(4). 

"Rule" means a state regulation. Rules are found in the 
Washington Administrative Code (WAC). 

"Stay" means an order temporarily halting the DSHS 
decision or action. 

"You" means any individual or entity that has a right to 
be involved with the DSHS hearing process, which inllludes 
a party or a party's representative. "You" does not include 
DSHS or its represeirtative. 
[statutory Authority: RCW 34.05.020, eliipter 34.05 RCW, Parts IV and V. 
2002 c 371 § 211. 02·21·061,,§ 388·02·0010; filed 10/151C)2, effective 
11/15/02. Statutory Aulbority: RCW 34.0S,020. 00.18·059, § 388-02.0010, 
filed 911100, effective 10/2/00.) , 

WAC-J88-01-0015 How do the terms.lD file Adminis­
trative Procedure Act (AP A) compare to this chapter? To 
improve clarity and understanding, the rules in this chapter 
may use different words than the AP A or the model rules. 
Following is a list of terms used in those laws and.the tenns 
as used in these rules: 

[TItle lRB WAc-,. 175) 
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388-02-0020. TItle 388 WAC: Sodal and Health Services 

Chapter 34.05 RCW ,. 
'. Chapter.tO-08 WAC 

AdjUdicativepi'oCeeding 
. Chapter 388·02 WAC 

Different terms are used to 
refer to different stages of 
the .heanng process. and 
may inclUde prehearing 
meeting. prehearing confer­
ence, hearing, review. 
reconsideratioil and the 
entire hearing process 

~yDSaS 
Application for adjudicative Request a hearing 
ptocee.ding 
Enter 
Presiding officer 
Reviewing officer 

Makc,send 
ALI or ~view judge 
Review judge 

[Statutory Authority: RCW 34.05.020, chapter 34.05 RGW, Parts iv and V, 
2002 q 371 § 211. 02-21-061, § 388-02-0015, filed 10/15/02, effective 
11115102. Statutory Authority: RCW 34.05.020. 00-1&-059, § 388-02-6015, 
filed 9/1/00, effective 10I2l00.] . 

WAC 3~l-0020 What does good cause mean? (1) 
Good caus" is a substantial rea$On or legal justification for 
failing to appear, to act, or respond to an action. To show 
good cause, the AU must find that 8 party had a good reason 
for what they did or did not do, using the provisions of Supe­
rior Court Civil Rule 60 as a guideline. 

(2) GOOd cause may include, but is not limited to, the fol­
lowing examples. 

'(8) You ignored a notice ~cause you were in the hospi­
tal or were otherwise prevented from responding; or 

(b) You could not respond to the notice because it was 
written in a language that you did not understand. 
[Statutory Autbority: ·RCW 34.05.020. 00-18-0S9, § 388-02-0020, filed 
9/1100, effective 1012100.] 

ADDRESSES 

. . WAC 388-02-0025 Where is the office of administra­
tive heariogs located? (I)(a) The office of administrative 
hearings (OAR) headquarters location is: 

Office of Administrative Hearings 
2420 Bristol Court SW, 1st Floor 
P.O. Box 42488 
Olympia WA 98504·2488 

. (360) 664-8717 
. (360) 664-8721 (fax) 

(b) The headquarters office is open from 8:00 am to 5:00 
p.m. Mondays through Friday, except legal holidays. 

. (2) OAR fieid offices are at the following locations: 

Olympia 
Office of Administrative Hearings 
2420 BristOl Comt SW, 3rd Floor 
P.O. Box 42489 
0lymp.., WA 98504-2489 
(360) 753·2531 
1·800·583·8271 
fax: (360) 586-656~ 

(TItIe388WAC-p.17Ci) 

Seattle 
Office of Admiiristrative Hearings 
1904 3rd Ave., Suite 722 
Seattle, WA 981Oi-llOO 
(206) 464-6322 
1-800-583-8270 
fax: (206) 587-513.6 

Everett 
Office of Administrative Hearings 
2722.Colby, Suite 610 
Everett, WA 98201·3571 
(425) 339-1921 
1-800-583-8261 
fax: (425) 339-3907 

Vancouver . 
Office of Administrative Hearings 
5300 MacArthur Blvd., Suite 100 
Vancouver, WA 98661 
(36(1) 690-7189 
1-800-243-3451 
fax: (360) 696-6255 

Spokane 
Office of Administrative Hearings 
Old City Hall Building, 5th Floor 
221 N. Wall Street, Suite 540 
Spokane, WA 99201 
(509) 456-3975 
1-800-366·0955 
fax: (509) 456-3997 

Yakima 
Office of Administrative Hearings 
32 N 3rd Street, Suite 320 
Yakima, WA 98901-2730 
(509) 575-2147 
1-800-843-3491 
fax (509) 454-7281 

(3) You should contact the Olympia field office, under 
subsection (2), if you do not know the correct field office. 

(4) You can obtain further hearing information at the 
OAR wel? site: www.oah.wa.gov 
[Statutory Authority: RCW 34.05.020 and chapter 34~05 RCW, Parts IV and 
V. 05-22-076, § 388-02-0025, flled 10131/05. effective 1211105. statutory 
Autbority: RCW 34.05.020, chapter 34.05 RCW. Parts IV and V, 2002 c 371 
§ 211. 02-21-061, § 388-02·0025, filed 10115102, effective 11/15102. Statu­
tory Authority: RCW 34.05.020.00-18-059, § 388-02-0025. filed 9/1100, 
effective 1012100.] . 

WAC 388-02-0030 Where is the board of appeals 
located? (1) The mailing address of the DSHS board of 
appeals (60A) is: 

DSHS Board of Appeals 
P.O. Box 45803 
Olympia, WA 98504-5803; 

(2) The general telephone numbers of the BOA are: 
(360) 664-6100 
1-877·351-0002 (toll free) 
(360) 664-6178 (TID) 
(360) 664-6187 (fax); 

(2007 Ed) 

Appendix A 
Page 4 of21 



DSHS Hearing Rules 388.;;f)2-0075 

(3) The physical location of the DSHS Board of Appeals 
(BOA) is: 

Blake Office Bldg; East, 2nd Floor 
4500 10th Ave. SE ' 
Lacey, WA 98503 

[statutory Ailthor:ity: RCW 34:05.020. ()()-18-059, § 388-02-0030, filed 
911100, effective 1012100.] " , 

DEADLINES 

WAC 388..o2.;.OOj5 How are days counted when cal­
culating deadlines for the hearing process? (1) When 
coun~g days to find out when a hearing deadline ends under 
DSHSrules Qr statutes: 

(a) Do not include the day of the action, notice, or order. 
For example, if a hearing decision is mailed on Tuesday and 
you have twenty-one days to request a review, start counting 
the days with Wedi:lesday. , 

(b) If the last day of the period ends on at Saturday, Sun­
day or legal holiday, the deadline is the next buSiness day. 

(c) For periods of seven days or less, count only business 
days: For example, if you have seven days to respond to a 
review request that was mailed to you on Friday, May 10, the 
response period ends on Tuesday, May 21. 

(d) For periods over seven days, count every day, includ­
ing Satuidays, Sundays, and legal holidays. 

(2) The deadline ends at 5:00p.m. on the last day. 
(3) If you miss a deadline, you may lose your right to a 

hearing or appeal of a decision. 
[Statutory Authority': RCW 34.05.020. 00-18-059, § 388-02-0035, filed 
911100, effective 1012100.] 

FILING AND SERVING PAPERS 

WAC 388-02-0040 Bow do parties send documents? 
(1) When the rules in this chapter or in other law asks a party 
to send copies of documents to other, parties, the party must 
mail or deliver copies to the DSHS representative and to all 
other patties or their repr¢sentatives. 

(2) Wben sending documents to OAH or BOA, you must 
Jl1ail or deliver the documents to one of the locations listed in 
WAC 388-02-0025(2) for OAH or in WAC 388 .. 02-0030 for 
BOA. , 

(3)Wben sending documents to your assigned field 
office, you may use the address listed at the top of your notice 
of hearing. If a field office has not been assigned, all written 
communication about your hearing must be sent to the OAR 
Olympia field office which sends the communication to the 
correct office. 

(4) Dbcuments may be sent by giving them to someone 
in person, placing them in the mail with proper postage, or by 
fax or e-mail if the party mails a copy on the same day. 
[Statutory Authority: RCW 34.05.020. 00-18-059, § 388-02-0040, filed 
9/1/00, effective 1012100.1 

WAC 388-02-0045 what is service? Service gives the 
party notice. Wben a document is given to the party, the party 
is considered served with official notice of the contents of the 
document. 
[Statutory Authority: RCW 34.05.020. 00-18-059, § 388-02-0045, filed 
911100, effective 1012100.] 

(2007 Ed.) 

WAC 388-02-0050 How does a party serve someone? 
Unless otherwise stated in law, a party may serve someone 
by: 

(1) Personal service (hand delivery); , 
(2) First class, registered, or certified mail; 
(3) Fax if the party mails a copy of the document the 

same day; . . 
(4) Commercial 4elivefy service; or 
(5) Legal messenger service. 

[Statutory Authority: RCW 34.05.020. 00-18-059, § 388-02-0050, filed 
911100, effective 10I2l00.) , 

WAC 388-02-0055 When must a party serve some­
one? A party must serve all other parties and their represen­
tatives whenever the party files a pleading, brief or other doc­
ument with OAll or BOA, or when required by law. 
[Statutory Authority: RCW 34.05.020.00-18-059, § 388-02-0055, filed 
911100, effeCtive 1012100.] 

WAC 388.;;f)2-0060 When is service complete? Service 
is complete when: 

(1) Personal service is made; 
(2) Mail is properly stamped, addressed and deposited in 

the United States mail; 
(3) Fax produces proof of transmission; 
(4) A parcel is delivered to a commercial delivery ser­

vice with charges prepaid; or 
(5) A parcel.is delivered to a legal messenger service 

with charges prepaid. 
[Statutory Authority: RCW 34.05.020. 00-18-059, § 388-02-0060, filed 
911100, effective 1012100.) , 

WAC 388-02-0065 How does a party prove service? 
A party may prove service by providing any of the following: 

(1) A sworn statement; 
(2) The certified mail receipt signed by the recipient; 
(3) An affidavit or certificate of mailing; 
(4) A signed receipt from the person who accepted the 

commercial delivery service or legal messenger service pack­
age; or 

, (5) Proof of fax transmission. 
[Statutory Authority: RCW 34.05.020. 00-18-059, § 388-02-0065, filed 
9/1/00, effective 1012100.] 

WAC 388-02-0070 What Is tlling? (1) Filing is the act 
of delivering documents to OAll or BOA. 

(2) The date offiling is the date documents are received 
by OAll or BOA. ' 

(3) Filing is complete when the documents are received 
by OAll or BOA during office hours. 
[Statutory Authority: RCW 34.05.020. 00-18-059, § 388-02-0070, filed 
9/1100, effective 1012100.1 

W i\.C 388-02-0075 How does a party rue documents? 
(I) A party may file documents by delivering them to OAH 
or BOA by: 

(a) Personal service (hand delivery); 
(b) First class, registered, or certified mail; 
(c) Fax transmission if the party mails a copy of the doc­

umentthe same day; 
(d) Commercial delivery service; or 

[Title 388 WAC-p, 177] 
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. (e}Legal messenget service. 
(2) A party cannot file documents bye-mail. 

[StatUtory Authority: RCW34.0S.020. 00-18-059, § 388-02-0015, filed 
9/1100, effective 1012100.] . 

RESOLUTION OF DISPUTES 

WAC 388-02-0080 What are your options for resolv­
lng a dispute with DSHS? (1) If· you disagree with a DSHS 
decision or action, .you have several options for resolving 
your dispute, which may include the following: 

(a) Any special prehearing alternative or administrative 
process offered by the program; 

(b) Prehearing meeting; 
(c) Prehearing conference; and 
(d) Hearing. 
(2) Because you have a limited time to request a hearing, 

you must request a hearing within the deadline on the notice 
ofDSHS action to preserve your hearing right. 

[Statutory A.ithOrity: RCW 34.05.020'-00-18-059, '§ 388-02-0080, filed 
911100, effective 10/2/00.] 

HEARING RIGHTS AND REQUESTS 

WAC 388-02-0085 Do you have a right to a hearing? 
(l) You have a right to a hearing only if a law or DSHS rule 
gives you that right. If you are not sure, you should request a 
hearing to protect your right. 

(2) Some DSHS programs may require you to go through 
an informal administrative process before you can request or 
have a hearipg. The notice ofDSHS action sent to you should 
include information about this requirement if it applies. 

(3) You have a limited time to request a hearing. The 
deadline for your request varies by the DSHS program 
involved. You should submit your request right away to pro­
tect your right to a hearing, even if you are also trying to 
resolve your dispute informally. 

(4) If you request a hearing, one is scheduled. 
(5) IfDSHS or the AU questions your right to a hearing, 

the AU decides whether you have that right. 
(6) If the AU decides you do not have a right to a hear­

ing, your request is dismissed. 
(7) If the ALJ decides you do have a right to a hearing, 

the hearing proceeds. 

[Statutory Authority: RCW 34.05.020. 00-18-059, § 388-02-0085, filed 
9/1/00, effective 10/2/00.] 

WAC 388-02-0090 Who may request a bearing? 
Either you or your representative may request a hearing. 

[Statutory Authority: RCW 34.05.020. 00·18-059, § 388-02-0090, filed 
9/1/00, effective 10/2/00.] 

WAC 388-02-0095 What if you have questions about 
requesting a bearing? If you have questions about how, 
when, and where to request a hearing, you should: 

(1) Contact the DSHS program involved, OAH, or BOA; 
(2) Review the notice sent to you of the DSHS action or 

decision; or 
(3) Review the applicable law or DSHS rule .. 

[Statutory Authority: RCW 34.05.020. 00-18-059, § 388-02-0095, filed 
9/1/00, effective 1012100.] 

[TItle 388 W AC--p. 178) 

WAC 388-02-0100 How do you request a hearing? 
(1 ) You may request a hearing in writing or orally, depending 
upon which program is involved. The DSHS notice and 
applicable laws and rules should tell you whether the request 
must be in writing or may be made orally. 

(2) If you are allowed to make an oral request, you may 
do so to a DSHS or OAH employee in person or by telephone 
or voice mail. 

(3) You may send a written request by mail, delivery ser­
vice, personal service, or by fax if you mail a copy the same 
d;iy. You should send written requests to the location on the 
notice or to OAHat the location specified in WAC 388-02-
0025(2). . 

[Statutory Authority: RCW 34.0!1.020. 00-18-059, § 388-02-9100, filed 
9/1/00, effective 1012100.] 

WAC 388-02-0105 What info.rmation do you give 
when requesting a bearing? (1) Your hearing request must 
contain enough information to identify you and the DSHS 
action. You should include: 

(a) Your name, address, and telephone number; 
(b) A brief explanation of why you disagree with the 

DSHS action; 
(e) Your client identification or case number, contract 

number, or any other information that identifies your case or 
the program involved; and 

(d) Any assistance you need, including a foreign or sign 
language interpreter or any other accommodation for a dis­
ability. 

(2) You should also refer to a program's specific rules or 
the notice to see if additional information is required in your 
request. 

(3) OAH may not be able to process your hearing request 
if it cannot identify or locate you and determine the DSHS 
action involveo.. 
[Statutory Authority: RCW 34.05.020. 00-18-059, § 388-02-0105, filed 
911/00, effective 10/2100.] 

WAC 388-02-0110 What bappens after you request a 
hearing? (l)After'you request a hearing, OAH sends the 
parties a notice containing the hearing date, time, and place. 
This document is called the notice of hearing. For certain 
types of hearings, the parties may receive a written notice of 
a prehearing conference. 

(2) Before your hearing is held: 
(a) DSHS may contact you and try to resolve your dis­

pute; and 
(b) You are encouraged to contact DSHS and try to 

resolve your dispute. 
(3) If you do not appear for your hearing, an AU may 

enter an order of default or an .order dismissing your hearing 
according to WAC 388-02-0285. 

[Statutory Authority: RCW 34.05.020. 00-18-059, § 388-02-0110, filed 
. 9/1/00, effective 10/2/00.] 

WAC 388-02-0115 May you withdraw your bearing 
request? (1) You may withdraw your hearing request for any 
reason IIl)d at any time by contacting DSHS or OAH in writ­
ing or orally with the ALJ and the other parties. After your 
request for withdrawal is received, your hearing is cancelled 
and OAH sends an order dismissing the hearing. If you with-

(2001 Ed.) 
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DSH~ HeariDg .Rui'es 

draw your request you may not be. able to request another 
hearing on the same DSHS action; . 

(2) If you withdraw your hearing request, you may only 
set aside .the dismissal~cording toW AC ~88-02-0290. 

[Statutory Authority: RCW 34.05;020. 00-18-059, § 388-02-01 f5, filed 
9/1/00, effective 10/2/00.] 

INTERPRETERS 

WAC.388-02-0120 Do you have the right to an Inter­
preter.in the hearing process? Uyou need an interpreter 
~cause you or any of your witnesses are a person with lim­
ite4 English proficiency, OAH will provide an interpreter at 
no eost to you. 

[Statutory Authority: RCW 34.05.020.00-18-059, §' 388-02-0120, filed' 
9/1100, effective 1012/00.] 

WAC 388-02-0125 What definitions apply to llmited 
English proficient (LEP) parties? The following deimi­
tions apply to LEP parties: 

"Hearing impaired person" means a person who, 
because of a hearing or speech impairment, cannot readily 
speak, understand or communicate in spoken language. 

"Intermediary interpreter" means an interpreter who: 
(1) Is a certified deaf interpreter (CDI); and 
(2) Is able to assist in providing an accurate interpreta­

tion between spoken and sign language or between types of 
sign language by acting as an intermediary between a hearing 
impaired person and a qualified interpreter. 

"Limited English proficient (LEP)" includes limited 
English speaking persons or other persons unable to commu­
nicate in spoken English because of a hearing impairment 

"Limited English-speaking (LES) person" means a 
person who, because of non-English speaking cultural.back­
ground or disability, cannot readily speak or understand the 
English language. 

"Qualified Interpreter" includes qualified interpreters 
for a limited English-speaking person or a person with a hear­
ing impairment. 

"Qualified interpreter for a limited Eng6sh-speakiog 
person" means a person who is readily able to interpret or 
translate spoken and written English communications to and 
from a limited English-speaking person. If an inte1p{Cter i,s 
coJlfl: certified, the interpreter is considere.d qualified. 

"Qualified interpreter for a person with a hearing 
impairment" means a visual language interpreter who is cer­
tified by the registry of interpreters for the deaf or National 
Association of the Deaf and is readily able·to interpret or 
translate spoken communications to and from a hearing 
impaired person. 

[Statutory Authority: RCW 34.05.020. 00-18-059, § 388-02-0125, filed 
911100, effective 10/2l00.J 

WAC 388-02-0130 What requirements apply to 
notices for limited EngUsh-spealdng.parties? IfOAH is 
notified that you are a limited English-speaking person, all 
hearing notices, decisions and orders for you must: . 

(1) Be written in your primary language; or 
(2) Include a statement in your primary language: . 
(a) Indicating the importance of the notice; and 

(2007 EcI.) 

.. (b) Te1lin:g y~u'ho,,: to get help inunderstantlUi:g the 
notice and responding to it. '. . "> : :": '::' 

[Staru:tory Authority: RCW 34:a5.020. 00-18-059, § 388-02-0ijO filed 
911100, effective 1012/00.] ...' • 

WA(.: 388-02-0135 What requirements apply 'to 
interpreters? (I) OAB must provide a qualified interpreter 
to assist any person who: 

(a) Has limited English proficiency; and 
(b) Is a party or witness in a hearing. 
(2) OAR may hire or contract with persons to interpret at 

hearings. . 
(3) Relatives afany party and DSHS employees may not 

be used as interpreters., 
(4) The AU must determine, at the beginning of the 

hearing, if an interpreter can accurately interpret all commu­
nication. for the person requesting the service. To do so, the 
Al.J considers the interpreter's: 

(a) Abiilty to meet the needs of the hearing impaired per­
son or limited English speaking person; 

(b) Education, certification and experience; 
(c) Understanding of the basic vocabulary and proce­

dures involved in the hearing; and 
(d) Ability to be impartial .. 
(5) The parties or their representatives may question the 

interpreter's qualifications and ability to be impartial. 
(6) If at any time before or during the hearing the inter­

preter does not provide accurate and effective communica­
tion, th~ ill must provide another interpreter. 

[Statutory Authority: RCW 34.05.020, 00-18-059, § 388-02-0135, filed 
9/1100, effective 1012100.J 

WAC 388-02-0140 May you waive interpreter ser­
vices? (1) If you are iID.lited English proficient, you may ask 
to waive interpreter services: . 

(2) You must make your request in writing or through a 
qualified interpreter on the record. 

(3) The ALI must determine if your waiver has been 
knowingly and voluntarily made. 

(4) You may withdraw your waiver at any time before or 
during the heanng.. . 

[Statutory. Authority: RCW 34.05.020. 00-18-059. §388-02-0140, filed 
9/1100, effective 10/2/00.] 

WAC 388-02-0145 What requireptents apply to tbe 
use ofinterpreters? (1) Interpreters must: 

(a) Use the interpretive mode that the parties,.the hearing 
impaired person the interpreter and the ALI consider the 
most accurate and effective;' 

(b) Interpret statements made by the parties and the ALI; 
(c) Not disclose information about the hearing without 

the writtel,1 consent of the parties; and 
(d) Not comment on the hearing or give legal advice. 
(2) The AU must allow enough time for all interpreta­

tions to be made and understood. 
(3) The ALI may video tape a hearing and use it as the 

official transcript for hearings involving a hearing impaired 
person. 

[Statutory Authority: RCW 34.05.020. 00-18-059, § 388-02-0145, tiled 
911100, effective 1012100.] 
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388-02-0150 TItle 388 WAC:' Social and Health Serviees 

~AC'388-Q2 .. 0150 Wl1at requir'ements apply to 
bearing deciSioDII involving Dlnlted En&lisb-speaking pa...,. 
ties? (1) ~eri an interpreter is used at a hearing, the ~ 
muSt explain'that the decision is written in English but that a 
party using an interpreter may contact the interpreter for an 
~ translation of the decision at no ~t,to you, , 

(2) Interpreters must provide a telephone num,ber where 
they can be reached. This number must be attached to any , 
decision or order mailed to the parties. 

(3) OAH or BOA must mail a. copy of a decision, or order, 
tc) the interpreter fO{ use in ol'fil tranSlation. " 
[Statutory Authority: RCW 34.05.020. 00-18-059. § 388-02-0150, filed 
9/1/00, \lffective 1O/2/OO.} . 

REPRESENTATION DURING THE HEARING 
PROCESS ' 

WAC 388-02-0155 Who represents you during tbe 
hearing proeessJ (1) You .IWlY represent yo~self or have 
anyone represent you, except a DSHS employee. 

(2) , Your representative may be a friend, relative, com­
munity advocate,. attorney, or paralegal. 

(3) You should inform DSHS or OAH of your represen­
tatives name, address, and telephone number. 
[Statutory Authority: RCW 34.05.020. 00-18-059, § 388-02-0155, filed 
9/1100, effective 1012100.] 

WAC 388-02-0160. Ifa DSHS employee cannot rep­
resent you, can tbey assist you during the hearing pro­
cess? Although DSHS employees cannot represent you dur­
ing the hearing process, they may assist you by: 

(I) Acting as a Witness; 
(2) Referring you to community legal resources; 
(3) Helpmg you get Donconfidential information; or 
(4) Informing you about or providing copies of the rele-

vant laws or rules. ' 
[Statutory Authority: RCW 34.05.020. 00~18-059, §388-02-0160, tiled 
9/1/00, effective 10I2l00.] 

WAC 388-(»2-0165 What If you would Hke to be rep­
resented by an attorney but you eannot afford one? (1) 
Neither DSHS nor OAH will pay for an attorney. 

(2) If you want an attorney to represent you and, cannot 
afford one, community resources may be available to assist 
you. These legal services may be free or available at a 
reduced cost. DSHS or OAH can tell you who to contact for 
legal assistance. 

, (3) Infonnation about legal assistance can also be found 
afwww.oah.wa.gov. 
[Statutory Authori~: RCW 34.05.020. 00-18-059, § 388-02-0165, filed 
9/1100, effective 1012100.] , 

WAC 388-02-0170 Who represents DSHS during the 
hearing? (I) A DSHS employee, DSHS contractor, or the 
office of the attorney general represents DSHS duringtbe 
hearing. The DSHS representative mayor may not be an 
attorney. 

(2) An ALJ is independent and does Dot represent DSHS 
or any other party.' . 

[Statutory Authority: RCW 34.05.020.00-18-059, § 388-02-0170, filed 
9/1/00, effective 1012100.] . 

f]1t1e 388 WAC-p.l801 

PREHEARING MEETING WITH A DSHS 
REPRESENTATIVE 

WAC 388-02-0175 What Is a preheariitg meeting? (1) 
A prehearing meeting is an ,infonmil meeting with a DSHS 
representative that may be held before any prebearing confer~ 
ence or hearing. . 

(2) A DSHS representative may contact you before the 
scheduled hearing to arrange a prehearing meeting. You may 
also contact DSHS to request a prehearing meeting. . 

(3) A prehearing meetingisvoluntuy. You are not 
reqUired to request one and you are not required to participate 
in one. 

(4) The prehearing meeting includes you and/or your 
representative, the DSHS representative, and any other party. 
An AU does not attend a prebearing meeting. 

(5) The prebearing meeting gives the parties an opportu-
nity to: 

(a) Clarify issues; 
(b) Exchange documents and witness statements; 
(c) Resolve issues through agreement or withdrawal; and 
(d) Ask questions about the hearing process and the laws 

and ~es that apply. 
(6) A prehearing meeting may be held or infonnation 

exchanged: 
(a) In person; 
(b) By telephone conference call; 
(c) Through correspondence; or 
(d) Any combination of the above that is agreeable to the 

parties. 
(7) If a.prehearing conference is required by the program 

or rule, a prebearing meeting may not be an option available 
to you. 
[Statutory Authority: RCW 34.05.020. 00-18-059, § 388-02-0175, filed 
9/1/00, effective 1012100. J 

WAC 388-02-0180 What bappens during a prebear­
ing mee~ng? During a prehearing meeting: 

(1) A DSHS representative: 
(a) Explains the'role of the DSHS representative in the 

hearing process; 
(b) Explains how a hearing is conducted and the relevant 

laws and rules that apply; , 
(c) Explains your right to representation during the hear­

ing; 
(d) Responds to your questions about the hearing pro­

cess; 
(e) Identifies acconnnodation and safety issues; 
(t) Distributes copies of the DSHS documents to be pre­

sented during the hearing; 
(g) Provides, upon request, copies of relevant laws and 

rules; , 
(h) Identifies additional documents or evidence you may 

want or be required to present during the bearing; 
(i) Tells you how to obtain documents from your file; 
(j) Clarifies the issues; and 
(Ie) Attempts to settle the dispute, if possible. 
(2) You should explain your position and provide docu­

ments that relate to your case. You also have the right to con­
sult legal resources. 

(2007 Ed.) 
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(3) You and the DSHS . . . . 
written agreements or sti lati rep~enta~ve . may enter mto 
settle your dispute. Pu ODS, mcluding agreements that 

[Statutory Ailthority: RCW'3 . ., .. 
911[00, effec!ive 1012100.] 4;05.020. 00-18-059, § 388-02-0180, filed 

WAC 388-02-0185 Wh t h 
meeting? (I) If you and DS a appens after a prehearing 
preheating meeting and t ~~ reso.I~e the dispute during the 
ment to an AU your pu "t In wnting or present the agree-

(2) An ' agreement may be legally enforceable. 
y agreements or stip Ia' ... 

ing meeting must be u tions made at the ·prehear-
hearing, if you Want ~=d 10 an~I before or during the 

(3) If all of your . to COnsider the agreement. 
ISSues are not resol ed' th h . 

meeting, you may request a l' . V m e. pre eanng 
AU or go to your scheduled heeh~gconference before an 
a prehearing conference. armg. The ALI may a~o order 

(4) You may withdra. 
ifDSHS agrees to som w.your heanngrequest at any time 

e, action that resolv disp te for any other reason If·. es your u, or 
th h .. . you Withdraw your hearing request, 
d:m::fg IS not held and the ALI sends a written order of 

[Statutory Authority· RCW 34 0 
9/1100, effective 10/000.] ... 5,020.00-18-059, § 388-02-0185, filed 

WAC 388-02-0190 Wh 
tlelpate In a prehean" at happens if you do not par-

ng meeting? Y , . d participate in a preh' . ou are not requrre to 
it does not affect yo:n~ghg meeting. ~f you do not participate, 

n t to a heanng. 
[Statutory Authority· RCW 34 
911100,effective.10/2ioo.]. .05.020.00-18_059, § 388-02-0190, filed 

PREHE A Dn..T' . 
AD ~'IG CONFEru;NCE WITMAN 

MINISTRATIVE LAW JUDGE 

WAC 388-02-0195 Wh • 
(1) A preheating confere. ~hs a prehearing conference? 
by an ALI to prepare for :~:.:u: formal meeting conducted 

(2) Either the ALlor a g. 
conference but the ALI dec' party may request a prehearing 
conference: OAR sends l~es whether to hold a prehearing 
ties. .. notIce of the conferenceJo all par-

(3) An ALJ may conduct th nfi . 
telephone conference 11 b e co erence In person, by 
other manner acceptab~a , y electronic means, or in any 
mandatory. e to theparlies. Your attendance is 

(4) A party may los th . 
hearing if that party dee nght to participate during the 
ence. oes not attend the prehearing confer-

[Statutory Authority· RCW 34 
911100, effective IOl2ioo.] .05.020.00-18-059, § 388-02-0195, filed 

WAC 388-02-0200 Wh 
ing conference? Durin . at ha~pens during a prehear~ 
and the ALJ may: . g a prehearmg conference the parties 

(1) Simplify or clarify h . . 
hearing; t e lSSUes to be decided during the 

(2) Agree to the date . 
(3) Identify acco ' tnn,e and place of the hearing; 
(4) Aat"Pe to po tpo1UmOdation and safety issues: .,.v s ne the hearing; 

(2007 Ed.) 

.. (5) Allow the parties to make changes in their own doc­
uments, including the DSHSnotice or the hearing request; 

(6) Agree to facts and documents to be entered during 
the hearing; . 

(1) Set a deadline to exchange names and phone numbers 
of witnesses and documents before the hearing; 

(8) ScJ:te4ule additionalprehearingconferences; 
(9) Resolve the dispute; 
(10) Consider granting a stay if authorized bylaw or 

DSHS rule; or 
(11) Determine any other procedural issues raised by the 

parties .. 

[Statutory Authority: RCW 34.05.020. 00-18-059, § 388~02-0200, filed 
9/1100, effective 1012100.) 

WAC 388-02-0205 What happens after a prehearing 
conference? (1) After the conference ends, the ALJ must 
send a preheating order describing: 

(a) The actions taken; 
(b) Any changes to the documents; and 
(c) Any agreements reached. 
(2) A party may object to the prehearing order by notify­

ing the ALI in writing within ten days after the mailing date 
of the order. The ALI must issue a ruling on the objection. 

(3) If no objection is made to the prehearing order, the 
order determines how the hearing is conducted, including 
whether the hearing will be in person or held by telephone 
conference or other means, unless the AU changes the order 
for good cause. 

(4) The ALJ may take further appropriate actions to 
address other concerns. 
[Statutory ~uthority: RCW 34.05.020. 00-1!!-059, § 388-02-0205, filed 
9/1100, effective 10/2100.] 

WAC 388-02-0210 What happens if a party does not 
attend a prehearing conference? (1) All parties are required 
to attend a prehearing conference. 

(2) If you do not attend, you may not be allowed to par­
ticipate in the hearing. The AU may dismiss your hearing 
request or enter an order of default against you. 

(3) If DSHS does not attend, the.ALJ may dismiss or 
reverse the action DSHS took against you. 
[Statutory Authority: RCW 34.05.020. 00-18-059, § 388-02-0210, filed 
9/1100, cfi'ecti"e 10/2100.) 

ADMINISTRATIVE LAW JUDGES 

WAC 388-02-0215 What is the authority of the ALI? 
(1) The AU must hear and decide the issues de novo (anew) 
based on what is presented during the hearing. 

(2) As needed, the AU may: 
(a) Determine the order for presenting evidence; 
(b) Issue subpoenas or orders directing witnesses to 

appear or bring documentS; 
(c) Rule on objections, motions, and other procedural 

matters; 
(d) Rule on an offer of proof made to admit evidence; 
( e) Admit relevant evidence; 
(f) Impartially question witnesses to develop the record; 
(g) Call additional; witnesses and request exhibits to 

complete the record; 

ITitIe 388 W AC-"-p' 181] 
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(h) Give the parties an opporfunity to cross-examine wit­
nesses ,or present more evidence against the witnesses or 
exhibits; 

(i) Keep order dwing the bearing; 
(j) Allow or require oral or written argument and set the 

deadlines for the parties to submit-argument or evidence; 
(k) Permit others to attend,photograph or electronically 

record hearings, but may pl\lCe conditions to preserve confi­
dentiality or prevent disruption; 

(I) Allow a party to waive rights given by chapters 34.05 
RCW or 388-02 WAC, unless another law prevents it; 

(m) Decide whether a party has a right to a hearing; 
(n) Issue protective orders; 
(0) Consider granting a stay if authorized bylaw or 

DSHS rule; and ' 
(P) Take any other action necessary and authorized under 

.these or other rules. 
(3) The ALI administers oaths or affirmations and takes 

testimony. 
(4) The AU enters an initial order in those cases where 

the parties may request review of an initial order by a review 
judge. Cases where the parties may request review of an ini­
tial order by a review judge are those relating to: 

(a) Adult family home licenses under chapter 388-76 
WAC; 

(b) Boarding home licenses under chapter 388-78A 
WAC; 

(c) Resident protection program findings under WAC 
388-97-077; 

(d) Nursing home licenses under WAC 388-97-550 
through 388-97-695; 

; (e) DSHS ~dings of abandonment, abuse, financial 
exploitation or neglect under chapters 74.34, 74.39, 74.39A. 
RCW and chapters 388-71 and 388-101 WAC; 

(t) Where the client has requested a hearing under WAC 
388-71-0560, the tennination of a provider for placing clients 
in imminent jeopardy under RCW 74.39A.095(7) and WAC 
388-71-0551; . 

(g) Where the client bas requested a hearing under WAC 
388-71-0560, the termination of a provider due to inadequate 
performance or inability to deliver quality care under RCW 
74.39A.095(7) and WAC 388-71-0540 and 388-71-0551; 

(h) Where the client has requested a hearing under WAC 
388-71-0560, the denial of a contract to a provider due to 
inability of the provider to appropriately meet the care needs 
of clients ·under RCW 74.39A.095(8) and WAC 388-71-
0546; . 

(i) Where the client has requested a hearing under WAC 
388-71-0560, .the denial or termination of a contract and sub­
sequent denial of payment to a provider due to a disqualifying 
crime or lack of character, competence, or suitability to main­
tain the health, safety, and well-being of clients under RCW 
43.20A.71 0(5) and WAC 388-71-0540 (3) through (5); 

OJ Social service eligibility under chapter 388-71 WAC, 
and under chapter 388-106 WAC, except for financial eligi­
bility requirements; 

(k) Domestic violence perpetrator treatment program 
certification under chapter 3 88-60 WAC; 

(I) Licensing or certification of homes, 'programs, facili­
ties, providers, and agencies serving children, juveniles, 
expectant mothers and developmentally disabled persons 

(Title 388 W AC-p. 182] 

under chapter 74.15 RCW and chapters 388-140, 388-145, 
388-147,388-148 and 388~160 WAC; . 

(m) Child protective services fuidings of abuse and 
neglect under RCW 26.44.125 and chapter 388-15 WAC; 

(n) Adoption support under WAC 388-27-0120 through 
388-27-0390, for which a hearing has been held under WAC 
388-27-0365; 

(0) Child day care licenses under chapter 74.15 RCW 
and chapters 388"150, 388-151, 388-155, 388-295 and 388-
296 WAC; 

(p) Background checks of protective payees under WAC 
388-460-0025,forwhich a hearing has been held under WAC . 
388-460-0070; 

(q) Background checks of child care providers and other 
persons under WAC 388-290-0143, for which a hearing has 
been held under WAC 388-290-0260 as part of the working 
connections child care program; 

(r) Background checks of persons acting in the place of a 
parent under WAC 388-454-0006, for which a hearing has 
been held under WAC 388-472-0005 (1 )(j); 

(s) Clai.n1s of good cause for not cooperating with the 
division of child support under WAC 388-422-0020; 

(t) Parent address discloSllfeunder WAC 388-14A-2114 
through 388-14A-2140; 

(u) Chemical dependency treatment provider certifica­
tion under chapter 3 88-805 WAC; 

(v) Community residential services and support certifi­
cation under chapter 388-101 WAC; 

(w) Denial or termination of eligibility for services under 
WAC 388-825-030 and 388-825-035, for which a hearing has 
been held under WAC 388-825-120 (1)(a); 

(x) Development or modification of an individual ser­
vice plan· under WAC 388-825-050, for which a hearing has 
been held under WAC 388-825-120 (1)(b); 

(y) Authorization, denial, reduction, or termination of 
services under WAC 388-825-055, for which a hearing has 
been held under WAC 388-825-120 (I)(c); 

(z) Licensed community facilities under RCW 74.15.210 
and WAC 388-730-0090; 

(aa) Community niental health and involuntary treatment 
program licenses under WAC 388-865-0480; 

(bb) Medical, dental, or transportation services, for 
which a hearing has been held under WAC 388-526-2610; 

. (cc) Medical provid~ overpayments, for which a hearing 
has been held under WAC 388.502-0230(5) or 388-502-
0240(17); or 

(dd) Background checks under WAC 388-06-0110 that 
result in denial of authorization for unsupervised access to 
children or to individuals with developmental disabilities, for 
which a bearing has been held under WAC 388-06-0240(1); 
or 

(ee) Cases for which a right to a hearing existed, if the 
request for a hearing was received by OAR or DSHS on or 
before November 14,2002, and WAC 388-740-0060 and' 
388-891-0275 did not apply. 

(5) The AU makes the final decision and enters the final 
order in all cases except those cases set forth in subsection (4) 
cif thi!\ section. 

(6) A review judge has the same authority as an ALI 
when presiding at a hearing. . 

(2007 Ed.} 
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DSHS HearlJig Rules 388-01-0155 

[S1atutury Aulhority: RCW·34.05.020, ·34~OS.220 and chapter 34.05 ROW, 
Parts IV and V. 06-16-00S, § 388-02-0215, filed 7120106, eftmivc 8120106. 
Sta~ Authority: RcW l4:0S.~0 and cbaptm 34.05 RCW, Par1s IV and 
V. O5-OU]S;§ 388-02-02]5, filed 12127/04,effecitive 1127/05; 03-13-046, 
§ 388-02-0215, fiJed611 1103;eJfecti.ve 1/12Al3: Statutory Authority: RCW 
34.05.020, ehapter 34.05 RCW, Parts lV and V, 2002 c 371, § 21-1. 02-21-
061,1.388-02-0215. filed 10M/02, ~ve I UW02. Statutory Authority: 
aCW34.0S.020. 00-18-059, § 3.118-02-0215. med 9/1100. effective IOIZIOO.J 

WAC 388-0~20 Wltat rules and laws must an ALJ 
IQId review Judge apply wheo:m.Idng a decision? (1) AUs 
and te\liew judges m1.\St firSt apply the DSHS rur~ .adopted in 
the WashiJ:I.gton .Mm.inistrative Code. 

. (2)'1f iloDSHS rule applies. the AU Or review judge 
Diust decide thS' issue accotding to the best legal authority and 
reasoning il,vaitable, including federal and Washington state 
constitutions, statutes, regulations, and court decisions. 
[S1atutory Authority: RCW 34:.05.020. 00-18-059, § 388-02-0220, filed 
9/1100, effective 1012100.] 

WAC 388-01-0125 Mayan ALl or review judge 
decide that It DSHS rule Ii Invall~? (1) Neither an ALI nor a review judge may decid~ tbata DSHS rule is invalid or 
unenforceable: Only a court may decide this issue. 

(2) If the validity of a Dims rule is raised during the 
hearing, the ALJ or re:view judge may allow argument for 
court review. 
[Statutory Authority: RCW 34.05.020. 00-18-059, 1 388-02-0225, filed 
9/1100, effective 10000oo.J 

WAC 388-81-8230 When is the ALJ assigned to the 
bearing? OAH assigns an ALJ\at least. five business days 
before the 'hearing. A party may ask which AU is assigned to 
the hc8rin.g by calling or writing the OAH field office listed' 
on the notice·ofhe8ring. . 
[Statutory Aulhority: RCW 34.05.020. 00~18-O59, § 388-02-0230, filed' 
9/1/00, etreaive 1012/00.] 

WAC 388-02-0235 May a party request a different 
judge? A party may file a motion of prejudice against an AU 
under RCW 34_12.050. A p~ may also request that an AU 
or review judge be disqualified under RCW 34.05.425. 
[Statutory Authority: RCW 34.05.020. 00-18-059, § 388-02~35, filed 
9/1100, effective 10/2/00.] 

WAC 388-02-0240 How does a party me a motion of 
prejudice? (1) A party may request a different AU·by send­
inga written motioo of prejudice at least three business days 
before the hearing. or before the ALJ ruleS on a discretionary 
issue in the case. A motion of prejudice must include an affi­
davit or statement that a party does not believe that the AU 
can bear the case fairly. 

(2)"The party. must send the request to the OAR field 
office where .the AU works. 

(3) The fl1'st timely request for a different AU is auto­
matically granted. Any later.request may be granted or denied 
by the chief AU or • designee. 
[Statutory Authority: RCW 34.05.020. 00-18-059, § 388-02-0240, filed 
9/1100, effective 10I2l00.] . . 

WAC 388-02-824S Mayan ALJ or review jndge be 
disquaUfted? (1) ~ AU or revieW judge may be disquali-

(2007Ed.) 

fied for bias. prejUdice. or conflict of interest, or if one of the 
parties or a party's representative has an ·ex parte contact with 
the AL;f or reView judge. . 

(2) Ex p8.rte contact means a written or oral communica­
tion with the AU or review judge Ilhout something related to 

. the hearing wh!=n the other parties are not present. ProcedQral 
questions are not considered an ex parte contact Examples of 
p~cedural questions.ipchi~ clarifyi,ng the bearing date, 
.ti~e, QI' locatiOn Q1' asking for directions to. the hearingJdca­
tion. 

(3) To ask to disqualify an AU or review judge .ap~ 
must send II- written petition for disqualification. A petition 
for disqualification is a written ~p1anation to request· assign­
ment of a ,different ALJ or review judge. A party must 
prolIJ.ptly ~ the petition upon discovery of possible bias, 
conflict of intefest or an ex parte' contact. 

(4) A party must send or deliver the petition to the AU 
or review judge assigned to the case. That AP or review 
judge must decide whether to grant or deny the petition and 
must state the facts and reasons for the decision. 
[Statutory Aulhority: RCW 34.05.020. 00-1~-OS9, § 388-02-0245, filed 
9/1/00, effective 10/2/00.) 

NOTICES . 

WAC 388-02-0150 What happens after you request a 
hearing? (1) After you request a heating, OAH sends a 
noti"e of hearing to all parnes and their representatives. OAH 
sends the notice of hearing at least seven business days before 
the hearing date. '. 

(2) OAH may schedule a preheanng conference. OAH 
sends a notice of prehearing conference at least seven busi­
ness days before the prehearing conferenCe date. 

(3)Y OU may ask fora prehearing meeting even after you 
have requested a hearing. 
[Statutory Aulhopty: RCW 34.05.020. 00-18-059, § 388-02-0250, filed 
911100; effective 1012100.] 

WAC 388-02-0255 Wbat hiformation must OAB 
include in the notice of.beJlrlng? (1) A notice of hearing is 
a written notice that must include: . 

(a) 'The names of all parties who receive the notice and, 
iflmown, the names and addresses of their representatives;' 

(b) The name, milling address, and telephone nwnber of 
the AU, ifknown; 

( c) The date, time, place, and nature of the hearing; 
(d) The legal authority and jurisdiction for the hearing; 

and 
(e) The date of the hearing request. 
(2) OAH also sends you information with your notice of 

hearing telling you the following: 
(a) If you fail to attend or participate in a prehearing COn­

ference or a hearing, you may lose your right to a bearing. 
Then the AU may send: 

(i) An order of default against you; or 
(n) Ail order dismissing the hearing. 
(b) If you need a qualified interpreter because you or any 

of your witnesses are persons with limited, English profi­
ciency, OAH will provide an interpreter at nocost to you. 

( c) If the hearing is to be held by telephone or in person. 
and how to request a change in the way it is held. 

(TItle 388 W ~C-p. 183] 
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31J8-Ol-0260 Title 388 WAC: Social an~ Healtb ServIces 

(d) How to indicate any special needs for yourself or 
your witnesses, including the" need for an interpreter in a pri-
Olary language or for s~ry imPairments. " 

(e) How to contact OAH.if a party has a safety concern. 
[stBtutory AutbOrity: RCW34.0S.020. 00.18-OS9, § 388-02-0255, filed 
9/1100, effective 10I2l00.] 

WAC 388-02-0260 May ])SHS amend" a notice? (1) 
The Ali must illlow DSHS t() amend (change) the notice ofa 
DSHS action before or dlJring the heating to match the evi­
dence and fads. 

(2) DSHS must put the change in writing and give a copy 
to the AU and the other parties. 

(3) The AU must offer to C()lltinue or postPone the hear­
ing to give the parties more time to prepare or present evi­
dence or argument if there is a significant change from the 
earlier DSHS notice. 

(4) If the AU grants a continuance, OAH must send, a 
new hearing notice at least seven business days before the 
bearing date. 
[Statutory Autbority: RCW 34.05.020. 00-IS-OS9, § 388-02-0260, filed 
9/]/00, effective 1012100.] " 

WAC 388-02-0265 May you amend your hearing 
request? (1) The ALI may allow you to amend your hearing 
request before or during the hearing. 

(2) The ALJ may postpone the hearing to give the other 
parties more time to prepare or present evidence or argument 
because of a significant change in the hearing request. 

(3) If the AU grants a continuance, OAH must. send a 
new hearing notice at least seven business days before the 
bearing date. 
[Statutory Authority: RCW 34.0S.020. 00-18-059, § 388-02.0265, filed 
9/1100, effective lilI2IOO.) 

WAC 388-02-0270 Must you tell DSBS and OAB 
when your mailing address changes? (I) You must tell 
DSHS and OAH, as soon as possible, when your mailing 
address changes. 

(2) If you do not notify DS~S and OAH of a change in 
your mailing address and they continue to send notices and 
other important papers to your last known mailing address, 
the Ali may assume that you received the documents. 
[Statutory Authority: RCW 34.05.020. 00-18-059, § 388-02-0270, filed 
9/1/00, effective 1012100.] 

CONTINUANCES 

WAC 388-G2-G275 What is a continuance? A contin­
uance is a change in the date or time of a prehearing confer­
ence, hearing Of the deadline for other action. 
[Statutory Authority; RCw 34.05.020. 00-18-0S9, § 38S·02-0275, filed 
9/1/00, effective 1012100.] 

" ( 
WAC 388-02-0280 Who Qlay request a continuance? 

(1) Any party may request a continuance either orally or in 
writing. 

(2) Before contacting the ALI to request a continuance, a ' 
party should contact the other parties, if possible, to fill,d out 
if they will agree to a continuance. If you are unable to con-

[Title 388 WAC-po 184) 

tact the parties, OAR or DSHS must assist you in contacting 
them. . 

(3) The party making the request fou continuance must 
let the ALl know whether the other parties agreed to the con-
tinuance. "" \ 

" (a> lIthe parties agree toa continuance, the AU gnlntS it 
tmless the AU finds that good"cause for a cOntinuance does 
'not exist " , 

(b) If the partieS do J.l()t agree ~ • cOntinuance, the AU 
sets a hearing to decide" whether "there is good cause to grant 
OJ: deny the continuance. " , 

(4) lfa continuance is granted. OAH sends notice of the 
changed time and date of the hearing. 
[Statutory Authority: RCW 34.05.020. 00-18-059, § 388-02-0280, filed 
9/1/00, effective 1012100.] 

DISMISSALS 

WAC 388-01-G1$ What is" an order of dismissal? (1) 
An order of dismissal is an order sent by the AU to end the 
hearing. The order is made "beCause the party who requested 
the hearing withdrew the request, failed to appear, or refused 
to participate, resulting in a default. 

(2) If your hearing is dismissed because you did not 
appear or refused to participate, the DSHS decision stands. 

(3) If the hearing is dismissed due to a written agreement 
between the parties, the parties must follow the agreement 
[Statutory Authority: RCW 34.05.020. 00-18-059, § 388-02-028S, flIed 
9/1/00, effective 10I2l00.] 

WAC 388-02-0290 If your hearing Is dismissed, may 
you request another bearing? (1) If the AU sends an order 
disnUssing your hearing, you may ask that the AU vacate 
(set aside) the order of dismissal. 

(2) If the order of dismissal is vacated, your bearing is 
reinstated, which means you get another opportunity to have 
a hearing on your it)jtial request for heariilg. 
[Statutory Autbority: RCW 34.05.020. 00-18-059, § 388-02-0290, filed 
9/1/00, effective 10/2/00.] 

WAC 388-02-0195 Where do yo~ send a request to 
vacate an order of dismissal? You must send your request 
to vacate an order of dismissal to BOA or OAH. You should 
specify in your request" why the order of dismissal should be 
vacated. BOA forwards any ~equest received to OAH to 
schedule a hearing. OAR sends you a notice of the bearing on 
the request to vacate the order of dismissal. 
[Statutory Authority; RCW 3".05.020. 00-18-059, § 31i8-02-0295, filed 
9/1/00, effective 10/2/00.] 

WAC 388-01-0300 What Is the deadline for vacating 
an order of dismlual? (1) You must send your request to 
vacate an order to OAH or BOA twenty-one calendar days 
after the date the order of dismissal was mailed to you. If no 
request is received within that deadline, the dismissal order 
becomes a final order. 

(2) You may make a late request to vacate the order of 
disinissal for up to one year after it was mailed but you must 
show good cause according to WAC38S-02-OO20 for the late 
request to be accepted and the dismissal to be vacated. 

(2007 Ed.) 
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, DSHS He_ring'Rules . 38S-024J345 

. (3) Iryou·ask to vacate more'than one year after the order 
was .mailed, the AU may vacate the order ofdisDUssal if the 
DSHS l'ep(esentative and any other party agrees. to waive 
(eXousej·the· ileadline:: . . '. . 

. [S~~rY i~lJioritI; RCW·34.0S.0~q. ~-~8~059~ § i8s:.02-030(j, flied 
9/1100, etTectiw lor.iJOO.] . ". .' 

'i~ . . -,. . 

WAC 388"()2-0305 How does an ALJvacate a~ order 
of dismissal? (1 )··If yo~ request wa.s received more than 
twenty-one daYl!,. but less than on~ year after the dismissal 
order was mailed, the AU first must decide if you have. good 
Cause accormng to WAC 388-02:.0000. .. ,. " 

(2)- If your request was timely or you show good caUse 
for missing thll deadline., th~ ALJ will rec~i~e .evidence and 
argument at a hearing frOm the parties on whether the order 
of dismissal shoul!! be vacated. 

(3) The AU vacates an order of dismissal and reinstates 
the hearing if you show good c.uee or if the DSag represen­
tative agrees to waive the deadline. Y Pu will then be allowed 
to preseJ,11 your case about your original request for hearing, 
either at the same time.or at a late~ date if a continuance is 
granted. 

[Statutory Authority; RCW 34..05.020. OO-18-0S9, § 388-02-0305, filed 
9/1100, elfectiye 10/2/00.J 

STAYS 

WAC 388·02·0310 Maya party request a stay of 
DSHS action? A party may request that an ALlor review 
judge stay (stop) a DSHSactiQn.·until there is a decision 
entered by the ALI or review judge. An ALJ or review judge 
decides whether to grant the stay. 

[StatutorY Authority; RCW 34.05.020. 00-18-OS9, § 388-02-0310, tiled 
9/1/00, effective 1012100.] 

SUBPOENAS 

WAC,388·0Z-0315 Maya party requtre witqe$~ to 
testify ot provide'doeuJI!.ents? A party may reqUire wit­
nesses to ~stify or provide docutnents by issuing a: subpoena. 
A subpoena is an 'Order t'O appear at a certain time and' place 
to give testimony, or t'O provIde books, documents, or other 
items. 

[Statutory Authority; RCW 34.0S.020. 00-18-0S9, § 388-02.0315, flIed 
911100, effectivo 1012100.] 

WAC 388·0.2·0316 Who may prepare a subp,oena? 
(1) ALIs, PSHS, and.attorneys for the parties may prepare 
subppenas. If an ~oniey does. n'Ot represent you, you may 
ask the ALI t'O preplll'C a subpoena on your behalf. The AU 
m,~y schedule a hearing t'O decide whether to issue a sub­
poena. 

(2) An AU may deny a request for a subpoena. For 
example, I,Ul AU may 4eny II request for IJ. subpoena when the 
. ALI detenni;aes .that a witness h~ no actuallcnowledge 
reg~ding the facts or that the documents are not relevant. 

[Statutory Authority;RCW 34.0S.020. 00-]8-059, § 388-02.0320, filed 
911100, effective 10I2J00.] . 

(2007 Ed.) 

WAC 388."c»2.0315H9W .~sa subpoena, served? (1) 
Any person who is-at least eighteen years old ,a,nd not a party 
to the hearing may serve a subpoena. 

(i) Ser.vice of a subpoena is complete w!len the server: 
<a> Gives the witness a copy of the subPocn~ or 
(b.) Leaves a CQPY at the residence of the witness with a 

p~nover the Ilge o{ eighteen. 
(3) To provetbat a subpoena was served 0Il·a witness, 

the person serving the subpoena must sign a written,' dated 
statement including: 

( (a) Who was served with the sUbpoena; 
, .(b) When the subpoena was served; 

(c) Where the subpoena was served; and 
, (d) .The name, age, and address of tile person who serv~d 

the subpoena. . 
[Statutory Authority; RCW 34.05.020. 00-18-059, § 388-02-0325, filed 
9/1100, elfective 1012lO0.J 

WAC 388-61-0336 May the ALJ quash a subpoena? 
(1) A party may request that an ALI quash (set aside) or 
change the· subpoena request at any time before the deadline 
given in the subpoena. 

(2) An ALI may set aside or change a subpoena if it is 
unreasonable. 

(3) Witnesses with safety or accommodation concerns 
sh'Ould contact OAH. 
[Statutory Authority; RCW 34.05.020. 00-18-059, § 388-02-0330, filed 
911100, effective 1012100.) 

WAC 388-01·0335 Do you have to pay for a sub· 
poeDa? There js no cost to prepare a subpoena; but you may 
have to pay for: 

(1) Serving a subpoena; 
(2) Complying with a subpoena; and 
(3) Witness fees according to RCW 34.05.446(7). 

[Statutory Authority; RCW 34.05.020: 00-18-059, § 388-02-0335; filed 
911100, elfective 10l2I00.] . 

HEARING METHODS 

WAC 388·02-0346 How is your hearing held? (1) 
Hearings may be held in person or by telephone conference. 

(2) An in-person hearing iswhefe: . -
(a) The parties appear face-to-face with the ALJ; or 
(b) The parties appear by vi4eo conference. 
(3) Whether a he~ is held in person or by teleph~ne 

conference, the parties h~ve the right t'O see all documents, 
hear all testimony and question all witnesses. 

(4) Parties or witnesses may appear in person or by tele­
phone conference at the discretion of the AU .. 
[StatutoIy Authority! RCW 34.0S.020. 00.18-059, § 388-02-0340, filed 
9/1100, elfecti~ 10/2/00.] 

WAC 388-01~0345 Is an.ALJ present at your hear­
ing? (1) If your hearing is scheduled as an in-person hearing, 
an ALJ is physically.or visually present. 

(2) If rour hearing is scheduled as a telephone confer­
ence, an AU is present by ·telephone. 
[StatutoIy Authority: RCW 34.05.020.00-18-059, § 388-02-0345, filed 
9/1100, effective 10l2I00.] . 

l'I'ltle 388 WAC.". 185] 
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WAC·388-02-0350, Is'Your hearbig recOrded? An AU 
must tape n;oord or provide If, recoId,or t:tapscriptof the he!lT-
ing. ". 
[Statutoiy Authority: RCW 34.05.026; 00-18~OS9,§ 388-02-0350, filed 
911100, eil'eI:tiYe lOl2,lOO.J . 

WAC 388-01-0355 Who m.y attend yoar hearing? 
(1), AU parties andtb.eir representatives may attend the hear-
ing; .,' . 

(2) Witnesses may be excluded from the hearing if the 
AU finds good cause. 

(3) The AU may also exclude other persous' from all or 
part of the hearing. 
[StapitoD' Authority: RCW 34.0S.020. 00-18-059, § 388-02-0355, filed 

, 9/11tlO, effective 10I2l00.] 

WAC 388-01-0360 May a party convert how a bear­
Ingls.held? (1) The parties have the right to request that: 

(a), A hearing be converted (changed) to' an' in-person 
hearing or a telephone conference; or , 

(b) A witness appear In person or by telephone confer­
ence. OAR must advise you of the right to request a change 
. in how a witness appears. . 

(2) In all DSHS cases, except public assistance 'cases, a 
party requesting a change jn how a hearing is held must show 
good cause. A party must also show good cause to change the 
way a witness appears (i.D.~person or by telephone confer­
ence). Some examples of good CIluse arc: 

(a) A party does not speak or understand English well. 
(b) A party wants to present a significant nwnber of d0c­

uments during .. the 'hearing. 
(c) A party does not believe that one of the witnesses or 

another party is credible, and wants the ALI to have the 
Opportunity to see the testimony. 

(d) A party has a disability or communication barrier that 
affects their ability to present their case. 

(e) A party believes that the personal safety of someone 
involved in the hearing process is at risk. 

(3) In public assistance cases, il party has the right to 
request that a hearing be changed without showing good 
cause to the AU. Public assistance programs include: 

(a) Temporary asSistance for needy families (TANF); 
(b) General or medical assistance; 
(c) Food stamps; and 
(d) Refugee assistance. 

[Statutory Authority: RCW 34.05.020. 00-18-059, § 388-02-0360, filed 
9/1100, effective l0f2/oo.] , 

WAC 388-01-036S 'Bow does a party convert how a 
, heariDg Is beldor bow the witnesses or parties appear? (1) 
If a party wants to convert the bearing or change how their 
witnesses or other parties appear, the party must contact 
OAH to request the change. 

(2) The AU may schedule a prehearing conference to 
determine if the request should be granted. , 

(3) If the AU grants 'the request, the AU reschedules the 
hearing or-cluuiges how' the Witness or party appears. 

(4) If the AU denies the request, the Au'must issue a 
written order that includes findings of fact supporting why 
the request was denied. 

mOe 381 WAC-p.I86) 

[Statutory AU~Ority; RCW 34.oi020. 00.18-05~ • .§ 388-02-0365, filed 
9/1/llO, effective 1012100.] " 

WAC 388-01-0370 Bow are docnments submitted 
fQr a telepbone conference? (1) When a hearing is cOn­
ductedby telephone; an ALl may order the parties to, prpyide 
the hearing' documents at least five day's before the hearing, 
so all parties have an opportunity to view them during the 
hearing;' '; 
, (2) DSHS may be able to belp you copy and send your 
documents to the AU and any other parties. 
(StatutoryAuthorltY: RCW 34.05.021). 00-18-059, § 388-02-0370, filed 
9/1100, effective 1012J00.]· ' , ' 

WAC 388-01-0375 What happ~Ds at your bearing? 
At your hearing: " 

(l)TheAlJ: 
(a) Explains your rights; 
(b) Marks and admits or rejects exhibits; 
( c) Ensures that a record is made; 
(d) Explains that a decision is mailed after the hearing; 
(e) Notifies the parties of appeal rights; 
(t) May keep the record open for a time after the hearing 

if needed to receive more evidenCe or argument; and 
(g) May take actions as authorized according to WAC 

388-02-0215. 
(2) The parties may: 
(a) Make opening statements to explain the issues; 
(b) Offer evidence, to prove their positions, including 

oral or written statements of witnesses; 
(c) Question the witnesses presented by the other parties; 

and 
(d) Give closing arguments about what the evidence 

shows and what laws apply. 
(3) At the end of the hearing if the ALI does not allow 

more time to send in evidence, the record is closed. 
[Statutory Authority: RCW 34.05.020. 00-18-059, § 388-02-0375, filed 
911100, effective 1012100.] 

WAC 388-01-0380 What is a group hearing~ (1) A 
group hearing may be held, when two or more parties request 
a hl'aring about similar issues. 

(2) Hearings may be combined at the request of the par­
ties or the ALI. 

(3) All parties participating in. a group hearing may have 
their own representative. 
[Statutory Authority: RCW 34.0S.020. 00-18-059, § 388-02-0380, filed 
9/1/00, effemve 10/2/00.] 

WAC 388.02-0385 Maya party withdraw from a 
group hearing? (1) A party may withdraw from 'a group 
hearing by asking the ALI for a separate hearing. 

(2) Ifa party asks to, withdraw from a group hearing 
before the ALI make~ a discretionary ruling or the hearing 
begins, the ALI must give the party a separate hearing. 

(3) Ifa party later shows good cause, the AU may give 
. the party a separate hearing at any time' during the hearing 
process. 
[statutory Authority: RCW 34.0S.020. 00-18-059, § 388-02-0385, filed 
9/1/00, effective 10l2I00.] 

(2007 Ed.) 
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'.. EVIDENCE, 
,,". 1. 

WAC·388:';02~S90 Whatb evidence-Y'(I)'Evidenee 
includes documents,.objects, and testimony of witnesses. that 
parties give duiing the hearing to help proVe their'positioOs; . 

(2) Evidence may be all or parts of original documents or 
cOpies iof1:Jle.originals.·. . '. .,~ , 

(3) Parties may otTer . statements signed by a witness 
under Oath -or affirmation as evjdeJlce, if the witness' cannot 
appear. .' . 

(4) TestimonY'given with ·the ·opportunity· for cross­
examination by theothel'·parti.es may be given more weight 
bytheAU.··" 
[Statutory Authority: RCW 34.05.020. 00-18-059, § 3'88::02-0390;filed 
91IlOO;,e(fective 10J2/00.]· 

WAC 388-01-0395 When may the parties bring in 
evidence? (I )-'fhe parties may bring evidence to any prehear~ 

. ing meeting'preheariog conference, or hearing, or may send 
in evidence before these events. 

(2) The A1J may set a deadline before the hearing for the 
parties to provide proposed exhibits anel names of witnesses; 
If the parties miss the deadline, the AU may refuse· to admit 
the evidence unless the parties show: 

<a) They have good cause for missing the deadlirie; or 
(b) That the other parties agree. 
(3) If the AU gives the parties more time to submit evi­

dence, the parties may send it in after the hearing. The ALl 
may. allow more time for the other· parties. to respond to the 
new eviden<;e. . 
[Statutory Authority: RCW ·34.05.020. 00-18-059, § 388-02-039S, filed 
9/1100; effective 1012/00.] 

WAC 388-02-0400 What" evidence may the parties 
present dunng the hearing? The parties may bring any doc­
umentsand witnesses to the hearing to supporftheirposition. 
However, the folloWing· provisions apply: 

(1) The other parties may object to the evidence and 
question the witnesses; 

(2) The AU determines whether the evidence is admit­
ted and what weight (importance) to give it; 

(3) If the AU does not admit the evidence the parties 
maY'make an offer of proof to show why the ALl should 
admit.iti 

1(4) To make an otTer of proof a party presents evidence 
and argum~t on the record to show why the AU should con­
sider the evidence; and ." 

(5) The otTer of proof preserves the argument for appeal. 
[statutory Authority: RCW 34.05.020. 00:j'S-059, § 38S-02~0400, filed 
911100; eft'ecti.ve 10I2l00.] 

WAC 388-02-41405 What is a stipillatlon? (I} A stipu­
lation is an agreemenf among tWo or more parties that'certain 
facts or eVidence is comet or authentic. 

(2) If an AU accepts a stipulation, the AU must enter it 
into the ~rd. . 

(3) A stipulimon may be made before or during the hear-
ing. .' 

[Statutory AulhOnty: RCW 3"4.0S:020. 00-18-OS9, § J88-020.0f0S: filed 
~!1I00, effective 1012/00.] 

(2007 Ed.) 

·WA(>·388-02-!)410 After th~partl~s agree to a stipu­
lation, may they change or reject it? (1) A party may 
c~ge or :(eject a stip~on after it has been made. 

(i)' To change orrejeet a stipuiation, a party mUst show 
the AU that: 

.' <a) ThI' P,artY .djd not .intend to JDIlke the stipulation or' 
WII$.tpistak!m.wben inaking it;.~d . '. . . 

. (b) Ghanging·or:(ejec:ting the stipulation does not.harm 
the oth~ parties. . . 
[Statutory .. Authority: RCW 34;05~020. 00-IS-059. § 388-02-0410, filed 
9/1100, effe«:tive 10/2/00.] 

",J.,. '.' . 

WAC 388-02-0415 What..." proposed. exhibits? Pro..; 

posed exhibitsaredocumen~sor· other obj~ts that a party 
~ts the ALT foconsider when reaching a decision. After 
the document or object is accepted by the ALI, it is admitted 
and becomes an exhibit . 

". . 
[Statutory Authority: RCW 34.05.020. 00-18-059, § 388-02-0415, filed 
9/1/00, effective 10I2l00.] 

..:: WAC 388.:ot.0420· Do the parties mark and Dumber 
their prop.osed exhibltll? (1) DS~ representatives must 
maiX and number their proposede~bitB and pro;Vide copies 
to the other parties as far ahead of the hearing as possible. 

(2) The AY may iequest that you mark an~ number your 
proposed exhibits before the hearing. You should bring 
enough copies of your proposed exhibits for all parties: If you 
do not bring enough copies, you must make your proposed 
exhibits available for.copying. . 

(3) Iryou cl!nnot id'foid. to pay for copies. of proposed 
exhibits; either DSHS or OAH must make the copies for you. 

(4) The AU may require proof that you are unable to 
pay. .'.. ' 

[StatutorY A~tbority: RCW 34.0~.020. 00-18-0S9, § 388-02-0420, filed 
911100, effective 1012lOil.] 

'WAC 388-02-0425 Who decides whether to admit 
proposed eshibits into the record? (1) The ALJ decides 
whether or not to admit a proposed exhibit into the record and 
also detennines the weight (importance) of the evideb.~. 

(2) The AU admits proposed exfubits into the record by 
marking, listing, identifying, and admitting the proposed 
exhibits. ; . 

(3) The AU may atso . exclude proposed exhibits from 
the record. 

(4) The AEJ must make rulings on the record to admit or 
exclude eXlubits: 
[S~ Authority: RCW 34.0S.020. 00-18~S9, § 388-02-0425, filed 
9/1/00, effeCtive 1012100.] . . 

WAC 388~z.;0430 What maya party do if they dis­
agree with an exhibit? (1) A party may object to the ·authen­
ticity or admissibility of any exhibit, or otTer arguinent about 
how much weight the AU shoul4 give the exhibit 

(2) Even if a party agrees 1h8ta proposed exhibit is a true 
and authentic copy of a document, the agreement does not 
mean that a party agrees with: 

.. <a) Everything in the exhibit or agrees that it 'should 
apply to the hearing; 

(b) What the exhibit says; or 

0" [Title 388 WAC-p. 187) 
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. (c) How the ALl should use the exhibit to make a deci­
sion. 

[Statutory Auth~rity: RCW 34.05.020.00-18-059, § 388-02-0430, filed 
9/1100, effective 1012100.] 

WAC 388-02-0435. When should an ALI reC~ive pro­
posed exhibits for a telephone hearing? (l) 'Patties should 
send their proposed exlu"bits to the ALI and the other parties 
at least nve days before the telephone hearing. In some cases, 
the AU may require·that the partiesseild them earlier. 

(2) Sending the proposed exhibits to the ALI before the 
telephone hearing allows all parties to use them during the 
hearing. 

(3) For a .telephone hearing, DSHS may help you send 
copies of your proposed exhibits to the ALJ and the other par­
ties if you cannot afford to do so. 

[Statutory Authority: RCW 34.05.020.00-18-059, § 388-02-0435, filed 
9/1/00, effective 10/2100.] 

WAC 388-02-0440 What ts judicial notice? (I) Judi­
cial notice is evidence that includes facts or standards that are 
generally recognized and accepted by judges, government 
agencies, or national associations. 

(2) For example, an ALI may take judicial notice of a 
calendar, a building code or a standard or practice. 

[Statutory Authority: RCW 34.05.020.00-18-059, § 388-02-0440, filed 
9/1/00, effective 1012100.] 

WAC 388-02-0445 How does the ALJ respond to 
requests to take judicial notice? (I) The ALJ may consider 
and admit evidence by taking judic~al notice. 

(2) If a party requests judicial notice, or if the ALI 
intends to take judicial notice, the ALl may ask the party to 
provide a copy of the document that contains the information. 

(3) If judicial notice has been requested, or if the ALl 
intends to take judicial notice, the ALJ must tell the parties 
before or during the hearing. 

(4) The AU must give the parties time to object to judi­
cial notice evidence. 

[Statutory Authority: RCW 34.05.020.00-18-059, § 388-02-0<\45, filed 
9/1/00, effective 1012100.) 

WITNESSES 

. WAC 388-02-0450 What is a witness? (I) A witness is 
any person who makes statements or gives testimony that 
becomes evidence in a hearing. 

(7) One type of witness is an expert witness. AD. expert 
witness is qualified by knowledge, experience, and education 
to give opinions or evidence in a specialized area. 

[Statutory Authority: RCW 34.0S.020. 00-18-059, § 388-02-0450, filed 
9/1/00, effective 10/2100.) 

WAC 388-02-0455 Who may be a witness? (I) A wit­
ness maybe: 

(a> You or the DSHS representative; or 
(b) Anyone you, the ALI, or the DSHS representative 

asks to be a witness, including DSHS employees. 
(2) The ALl decides who may testify as a witness. 

ITltle388 WAC......:p.188] 

(3) Unless DSHS agrees, a fonner DSHSemployee may 
not be an expert witness againstDSHS if that employee was 
actively involved in the ~e,while working. for pSHS. 

[Statutory Authority: RCW'34.0S.020. 00-1.8-0S9,§388-oi-04SS, filed 
9/1/00 • .effcctive 1012100.] 

WAC 388-02-0460 How do witnesses testify? All wite 
nesseS: 

(I) Must affinn or· take an oath to testify truthfully·dur.-
ing the hearing. 

(2) May testify in person or by telephone. . 
(3) May request interpreters from OAH at no cost to you. 
(4) May be subpoenaed and ordered to appear according 

to WAC 388-02-0315. 

[Statutory Authority: RCW 34.05.020.00-18-059, § 388-02-04(jO,~filed 
9/1/00, effective 10/2/00.] 

WAC 388-02-0465 May the parties cross.;.examiile a 
witness? (I) The parties have the right to cross-examipe 
(question) eacb witness. 

(2) If a party has a representative, only the .representa­
tive, and not the party, may question the witness. 

(3)·The AU may also question witnesses. 

[Statutory Authority: RCW 34.05.020. 00-18-059. § 388-02-0465, filed 
9/1100, effective 10/2/00.) 

WAC 388-02-0470 May witBesses refuse to answer 
questions? Witnesses may refus~ to answer questions. How­
ever, if a witness refuses to answer, the ALI may reject all of 
the related testimony of that witness. 

[Statutory Authority: RCW 34.05,020. 00-18-059, § 388-02-0470, filed 
9/1/00, effective 1012100.] 

PROOF 

WAC 388-02-0475 What evidence does an ALJ COD­

sider? (1) The ALJ may only consider admitted t<vidence to 
decide the case. 

(2) Admission of evidence is based upon the reasonable 
person standard. This standard means evidence that a reason­
able person would rely on in making a decision. 

(3) .The ALJmay admit and consider hearsay evidence. 
Hearsay is a statement made outside of the hearing used to 
prove the truth of what is in the statement. The ALl may only 
base a finding on hearsay evidence if the AU finds that the 
parties had the opportunity to question or contradict it. 

(4) The ALI may reject evidence, ifit: 
(a) Is not relevant; 
(b) Repeats evidence already admitted; or 
( c) Is from a privileged communication protected by law. 
(5) The ALJ must reject evidence if required by law. 

, (6) The ALl decides: 
(a) What evidence is more credible if evidence conflicts; 

and 
(b) The weight given to the evidence. 

[Statutory Authority; RCW 34.05.020. 00·18-0S9, § 388-02-0475, filed 
9/1/00, effective 1012100.) 

WAC 388-02-0480 What dO~8 burden of proOf 
mean? The party who has the burden of proof is the party 

(2007 Ed.) 
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who ·has the responsibility to ·provide evidence to persuade 
the ALI that a position is correct . 

[Statutory Authority: RCW 34.05;020.00-18-059;·§ 388-02-04'80, filed 
9/1100, effective 10I2l00.] . 

w ~C 388-.02-0485 What ill the standant.of"proof'l 
Standard of proof refers to the amount of evidence needed to 

. prove IlParty's position. Unless the mIes or law· states other­
wise, the standard of proof in a hearing.is a preponderance of 
.~ eviden~. ~standaM m~ that it js more likely. than 
iI~ ·that som~ happened Or exists.: .. . .. . 

(StatutOrf·AUtbonty: Rtw 34.05:020. 00-18-OSII, § 388:.a2-04SS, miKI 
11/1/00, effective 10/2/00.] . 

. WAC 388-02-0490 How is a position proven at hear­
ine'! The AU decides if ~ party has met the burden of proof. 
The AU writes Ii decision based on the evidence presented 
during !he hearing and consistent with the law. .: 

[Statutory Authority: RCW 34.05:020. ·00-18:OS9,.§ 38"8-02-0490, filed 
9/1100, effective 10I2l00.] . 

WAC 388-02-0495 What is equItable estoppel? (I) 
Equitable estoppel is a legal doctrine defined in case law that 
may prevent DSHS from taking some action against you, 
such 8!1 collecting an overpaymen~. . 

(2) there are five elements of equitable estoppel. The 
standard of proof is clear and convincing evidence. You must 
prove an of the following: 

(a) DSHS IIUH.ie a statement or took action or failed to 
take action, which is inconsistent with a lat!'!' clahn or posi­
tion by DSHS.For example, DSHS gave you money based on 
your application, then later tells you that you received an 
overpayment and wants you to pay the money back based on 
the Sl!-nle information. . 

(b) You relied on DSHS' original statement, action or 
failure to act. ·For example, you believed DSHS acted cor­
rectly when you received money. 

(c) You, will be ~jured·. t9 your detriment if DSHS is 
allowed to contradict the original stateMent. action or failure 
to act. For·example, you did not seek h,elp froJD, health clinics 
0.r food banks b~~ause you were receiving benefits from 
DSHS ·and you would haye been eligible for thelle other ben­
efits. 

(d) Eq]litable estoppel is needed. to prevent a manifest 
injustice. F~r example, you .cannot ~fford to repay the money 
to DSHS, anQ' you gave·:OS!.iS timely and accurate informa­
tion when required· but did riot know that DSHS made a mis­
take. 

(e) The exercise of government functions is not 
i,mpaired. For example, the overpayment.was not yoUr fault 
and it was caused solely by a. DSHS mis~e. 

(3) If the AL.J:concludes that you bIlve proven all of the 
elements of equitable estoppel· in subsection (2) of this $CC­

tion with clear and convincing evidence," DSHS is.stopped or 
prevented from taking action or enforcing a cwm against 
you. . 

[Statutory Authority: RCW 34.0S.020. 00-18-059, § 388-02-049S, filed 
11/1100, effective 1012100.] 

(2007 Ed.) . 

·RECORD CWSURE 

. WAC 388-0~What mayan ALJ doberore the 
recorda clOled? Before the·~ord is closed. the ~'may: 

(I) Set another hearing date; 
. ·(2). Enter orderS·to address lliinied· issues if needed 

before Writing arul'inaiImga hearing decision to' resolve tlll 
issues In the proceeding; or 

(3) Givc the parties more time to send in exhibits or writ-
ten argument. . 
[statutory Alrthority:RCW 34.05.020. 00"IS.059, § 388-02-0500, flied 
911/00, effective 10I2l00.] 

WAC 388-02':OSOSWhen is the record closed? The 
reCoi-d. is· Closed: 

(i) At the end of the hearing if the ALI does not allow 
more time to send in eviden:ce or argument; or . 

(2) After the deadline for sending in evidence or argu-
ment is over. . 
[Statutory Authority: RCW 34.05.020. OD-18'()S9, § 388-02-OS0S, filed 
9/1100, eft'e~e 1012100.] 

WAC 388-02-0510 What happensw.en tbe record is 
closed? No mO:{e evidence may be taken without good cause 
after the record is closed. 
[Statutory Authority: RCW 34.05.020. 00-18-059, § 388·02-0510, flled 
911100; effective 10I2l00.] 

HEARING DECISIONS 

WAC 388-02-6515 What happeBs id'ter the record Is 
closed? .(1) After the record is closed, the AU ·must write a 
hearing decision and send copie~ to the· parties. 

(2) The maximum time an AU bas to send a decision is 
ninety calendar days after the record is closed, but many 
DSHS programs have earlier deadlines. Specific program 
niles may set the deadlines .. 
[Statutory Authority: RCW 34.05.020. 00-18-«)S9, § 388-02-0SIS, filed 
9/1100, effective· 1012100.] 

WAC 388-01-Cts20 What information must the ALJ 
inelude in the decision? The AL] must include the following 
information in the decision: 

(1) IdentifY the hearing decision as a DSHS ~e; 
(2) List the name and docket Iiumber of the case and the 

names of all parties and representatives; 
(3) Find the facts used to resolve the dispute based on the 

hearing record; . . 
(4) Expiain why evidence is credible when the facts or 

conduct of a wi~ess is in question; 
(5) State the 1I1w that applies to the dispute; 
(6) Apply the law to the facts of the case in the conclu­

sions oflaw; 
(7) Discuss the reasons for the· decision based on the 

facts and the law; . 
(8) State the result and remedy ordered;' 
(9) Eiplain how to·request changes in the decision and 

the deadlines for requesting them; 
(10) State the date the decision becomes final according 

to WAC 388-02~0525; and 

[TItle 388 WAC-po 11191 
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(11) Include any other lnfonnatioil:tequired by lilw or 
DSHS· program. niles. 
[Statufory Authority: RCW 34.05.020. OO-IS:.oS·9-';'f 388"02-0520; filed 
911100, effective IW2IOO.) . . . 

WAC 38$-1,t2-Qn4 In whjlt eases ~oes the ALJ~nter 
the bearing deeision a. ,all, initial order? The. AL, mUlit 
. enter the hearing decision as an initial. order incas!!S ~ forth 
in WAC 3~8-O2.,()2~5(4).· . , .' 
[Statutory Authority: RCW 34.05.020, chapJer 34.05 RCW,Parts IV and V, 
2002 c 371f,l1l_ 92-21,061,,§ 388-02-0524, filed 10/15102, effective 
11115102.] .': '. ..... , 

WAC3.8a,.02~05~5 When do;lnitia! orders "ecome 
final? If lii) one requests review of the mitialorder Or if a 
rc¥iew request is dismissed, the i~tial order is .final twenty-
one cillendal ctays after.it is mailed.' '. 
[Statutory Authority: RCW 34.0$.~O, chapter 34.05 RCW, Parts IV and V, 
2002 c 371 § 211. ()2-21-061, § 388-02-0515, filed 10/15102, effcctive 
11115102. Statutory Authority: RCW 34.05.020.00-18-059, § 388-02-0525, 
filed 911100, effective 10I2l00.] . 

WAC 388-02-0527 In what cases does the ALJ enter 
the hearing decision as a flilal order? In cases not Covered 
by WAC 388 .. 02-0215(4), the ALl must enter the hearing 
decision as a final order. . 
[Statutory Authority: RCW 34.05.020, chapter 34.05 RCW, Parts IV and V, 
2002 c 311 § 211. 02-21-061, § 388-02-0527, filed 10/15102, effective 
11115102.] 

WAC 388-02-05~0 What if a party disagrees with the 
ALJ's dedsi~".? (I) If a party diS/igrees with an AL,fs initial 
or final arder because of a clerical error, the party may ask for 
a corrected d!lcisio~ from the ALI as provided in WAC 388-
02-0540 through 388702-0555. .' 

(2) If a party disagrees with an jnitial order for a c~e 
listed in WAC 388-Q2-0215(4) and wants it changed, .the 
party must request review by BOA as provided in WAC 388-
02-0560 through 38.&-02-0595. 

If a party wants to stay the DSHS action \I11til review of 
the initial order is completed, the party must request a stay 
from a review judge, 

(3) Finlll orders may not be reviewed by BOA. . 
(4) If Ii "party disagrees with an_ ALJ's final order, the 

party may requ~t reconsideration as provided in WAC .388-
02-0605 !hxo.ugh 388-0i~0635. Y,ou:may also petition for 
judiciaJ revieW of the' final ~m:lt:lr as stated in WAC 388-02-
0640 through 388-02:.06,50. YO:u"do not need to file a reqiJest 
for reconsideration of the final order before petitioning for 
judicial ~vi~w. DSHS lJlay not req1l;est Ndicial review. 
[StatutOI}' Authority: RCW 34.05.020, chapter 34.05'RCW, Parts IV and V, 
2002' c 371 § 211. 02-21-O§I, § 388-02-0530, filed 10115/02; effective 
11/15102. Statutory AuthoritY: RtW 34:05.020. 00-18-059, § 388-02-0530, 
filed 911100; effective 10/2/00.] . 

CLERICAL ERRORS IN ALl DECISIONS 

WAC 388-02-0540.How areelerieal erron in AU 
deeisiGDse.orreeted? (1) A .clericalerror is:a mistake that 
does not change the intent of :the decision. 

(2) TheALJ corrects clerical errors in hearing decisions 
by issuing a second decision refemd to as a cottected deci-

[Title 388 WAC.". 190] 
\ 

sion or 'corrected order: Corrections may be made to initial 
orders and final orders. . 

(3) .Some examples of c~.mcal ,error ·are: . 
(a) Missing or incorrect words or numbers;' 
(b) Dates inconsistent with the' decision or evidence in 

the-re90r(f:s~cbl!.susing.May 3,1989; instcad of May 3,. 
1998; OJ; . 

, (c) Math ~rrors when adding the total (if an overpayment 
Or a child support debt. . '" ,. 

[8taiimry Autfu;ntY: R.Cw 3~.OS.020, cb8pt,er 34.05 RCW, .. artS w~ V, 
2002 c 371 § 211. 02-21-061, § 388-02-0540, filed 10115/02, effective 
1lI15/02. Statutory Authority:. RCW 34.0~.02O. 00-18-059, §. 388-02.-,9540; 
filed 9/1100, eft"ectivC 10I2l00.] .' .~. ..' 

WA«:: .388-02-0545 How does a party a~1,( for a eo .... 
r.ected ALJ decisioD~ (I) A party may. ask for a corrected 
AU d,ecisi9ll.by c8J.lmg or writing the bAli ofiice that held 
the hearing: '. 

(2) When ask:in~ for'a corrected decisiOO, please i~tify 
the clerical error you foOOd. . . 

[Statulol'y Authority: RCW 34.05.020, chapler 34.05 RCW, Parts IV and V, 
2002 c 371 § 211. 02-21-061, § 388-02-0545, filed 10/15/02, effective 
11115102. StatuloIy Authonty: 'RCW 34.05.020. 00-18-059, § 388-02-0545, 
filed 911100, effective 10/2/d0.] . 

WAC 388-02-0550 How much time do the parties . 
have to ask for a correded ALJ decision? The' parties must 
ask OAH for a corrected decision on or before the tenth cal­
endar day after the order was mailed 

[Sta~toiy Authority: RCW 34.05.020, chapter 34.05 RCW, Parts IV and V, 
2002 c 371 § 211. 02-2i-061, § 388-02'-0550, filed 10/15102, cffeC!ive 
11115102. Statutory Authprity: ROW 34.05.020. 00-18-059, § 388-02-0550, 
filed 9/1100, !,ffcctjve 10/2/00.] 

WAC 388-02-0555 What happens when a party 
requests a corrected ALJ deelslon? (1) When a party 
requests a corrected initial or final order, the AU must either: 

(a) Send all parties a corrected oi'der; or 
(b) Deny the request within three business days of 

receiving it. . . . 

(2) If the AU corrects 'an initial order and a party does 
not request review, the corrected initial order becomes final 
twenty-one c8Iendar days after the original initial order was 
mailed. 

(3) If the AU denies a request for a corrected initial 
order for a case listed in WAC 38.8-()2-0215(4) and the party 
still wants the hearing decisionchange,d, the party must 
request revieW from BOA. 

(4) Requesting a corrected initial order for a <?aBe listed 
in WAC 388-02-0215(4) does not automatically extend the 
deadline to request review of the. initial order by BOA. A 
party may ask for more time to request review when needed. 

(5) If the AU .denies a requcst for a corrected final order 
and you still watitthe healing decision 'changed; you must 
requestjlidic;iai review:" 

[Statulol'y Authority:' RCW 34.05.020, cbapter 34.05 RCW, Parts IV and V, 
2002 c 371 § 211. 02-21-061,§ 388-02-0555, filed 10/15102, effective 
11/15102. Statutpry Authority: RCW 34.05.020.00-18-059, § 388-02-0555, 
filed 911100, e.ffective 10l2I00.] 

(2007 Ed.) .. 

Appendix A 
Page 18 of21 



... 

DSHS HearIng Rules 388-02-0600 

REQUESTS FOR BOA REVIEW OF INITIAL 
ORDERS FOR CASES LlSTED IN WAC 388-02-0215(4) 

WAC 388-02-0560 What Is review? (1) Review occurs 
when a party disagrees or wants a c~gein an initial order, 
other than correcting a clerical error. 

(2) A patty must request review of an ini~al.()rderfor a 
case listed inW,AC 388-04-0215(4) from the BOA. 

(3) The review judge. considers the request, the initial 
order, and record, before deciding if the initial order m~y be 
changed. 

(4) Review does not inclucje another hc;aring by the 
BOA. ' 

(5) BOA may not review fin~l order$; 

[S~tutory Authority: RCW 34.05.020, c~pter 34.05 RCW, Parts N and V, 
2002 c 371 § 211. 02-21-061, § 388-02-0560, filed 10/15/02, effective 
11115/02. Statutory Authority: RCW 34.05.020. 00-18-059, § 388-02-0560, 
filed 9/l/00, effective 10000oo.J 

WAC 388-02-0565 What evidence dj)es the review 
judge consider in a decisio~? (1) .The:review judge, in inl)st 
cases, only considers evidence given at tlJe original hearing. 

(2) The review judge may allow the parties to make oral 
argument on review. 
[Statutory Authority: RCW 34.05.020. 00-18-059, § 388-02-0565, filed 
9/1/00, effective 1012/00.] , 

WAC 388-02-0570 Who may requ~t review? (1) Any 
party may request BOA to review an initial order for a case 
listed in WAC 388-02-0215(4). 

(2) If more than one party requests review, each request 
must meet the deadlines in WAC 388-02-0580. 
[siatutory Authority: RCW 34.05.020, chapter 34.05 RCW, Parts N and V, 
2002 c 371 § 211. 02-21-061, § 388-02-0570, filed 10115/02, effective 
11115/02. Statutory Authority: RCW 34.05.020.00-18-059, § 388-02"0570, 
filed 9/1/00, effective 1012100.] 

WAC 388-02-0575 Wbat must a party include in the 
review request? A party must make the review request in 
writing and clearly identify the: 

(1) Parts of the initial order with which the party dis­
agrees; and, 

(2) Evidence supporting the party's position. 
[S~tutory Authority: RCW 34.05.020, chapter 34.05 RCW, Parts N and V, 
2002 c 371 § 211. 02-21-061, § 388-02-0575, filed 10/15102, effective 
11115/02. Statutory Authority: RCW 34.05.020. 00-18-059, § 388-02-0575, 
filed 9/1/00, effective 10/2/00.] 

WAC 388-02-0580 What is ·tbe deadUne for request­
ing review of cases listed in WAC ~88,.02-0215(4)? (1) 
BOA must receive the written review request on or before the 
twenty-fIrst calendar day after the initial order was mailed. 

(2) A review judge may extend the deadline if a party: 
(a) Asks for more time before the deadline expires; and 
(b) Gives a good reason for mon: ,time. .' 
(3) A review judge may accept a review request after the 

twenty-one calendar day deadline only if: 
(a) The BOA receives the review request on or before the 

thirtieth calendar day after the deadline; and 
, , (b) A party shows good reason for missing the deadline. 

[Statutory Authority: RCW 34.05.020, chapter 34.05 RCW, Parts IV and V, 
2002 c 371 § 211. 02-21-061, § 388-02-0580, filed 10/15/02, effective 
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11115/02. Statutory Au!IJ.ority: RCW 34.05.020. OO-~8.,o59; § 388-02.0580, 
filed 9/1100, effective 10/2/00.] , 

:WAC. 38~-02-058~ Where ,cloe~.;~ pa~ty send a 
request tp'reviewa c:ase listed in WAC 38!1-02-O215(4)? 
(1) A party must senf! a request ~ review a· case listed in 
WAC 388-02-0215(4) to BOA at the address given in WAC 
388-02-0030. A party. shoul4 also send~, coPy of the review 
request to the other parties: ,.,' ' .' ' 

(2) After receiving a pBrty's review request, BOA sends 
a copy to the other parties, OAH, and repres~ta,tives giving 
them time to respond. '" 

[StatutoryAuthQrity: RCW 34.05.020, chapter34.05 RCW; Parts IV and V, 
2002 c 371 § 211. 02~21-061, § 388-02-0~85, filed 10115/02, effective 
11115/02. Sfl\lUtory Authority: RCW34.05.020. 00-18-059, § 388-02-0585, 
filed 911100, effective 1012100.] " ." 

WAC 388-02-0590 How does a party respottd to the 
review request? (1) A party does not nave to respond to the 
review request A response is optional;' " . 

(2) If a party respondS, that party must send the response 
so that BOA receives it on or before the seventh business day 
after the date the review reque~ waS mailed to the party by 
BOA. . . 

(3) The party must send a copy of the response to any 
other party or representative. 

(4) If a party needs more time to respond, the party must 
contact BOA by the deadline in subsection (2) of this section 
and give a good reason. , ,-

(5) A review judge may accept apd con~ider a party's 
response even if it is received after the deadline. 

[statutory Authority: RCW 34.05.020. 00-18-059, § 388-02-0590, filed 
911/00, effective 1012100.] 

WAC 388-02-0595 What bappens after tbe response 
deadline? (1) After the response deadline, the record on 
reviewjs closed unless there isa good reason to keep it open. 

(2) A review judge is assigned to the review after the 
record is closed. To flnd out which judge is assigned, call 
BOA. 

(3) After the record is closed, the assigned review judge: 
(a) Reviews the case; and ,_ 
(b) Enters a fIDal order that affinns, changes, dismisses 

or reverses the initial order; or 
(c) Remands (returns) the case to OAR for further action. 

[Statutory Authority: RCW 34.05.020, chapter 34.05 RCW, Paqs IV and V, 
2002 c 371 § 211. 02-21-061, § 388-02-0595, filed 10/15/02, effective 
11/15/02. Statutory Authority: RCW 34.05.020. 00-18-059,'§ 388-02-0595, 
filed 9/1/00, effective 1012100.] 

REVIEW JUDGES 

WAC 388-02-0600 Whatis the authority of the 
review judge? (1) A review judge may only review the cases 
listed in WAC 388-02-0215(4). A review judge has the same 
decision-making authority as an ALl in the following cases, 
but must consider the AU's opportunity to observe the wit­
nesses: 

(a) Licensing, certification and related civil fIDes; 
(b) Rate-making proceedings; and 
( c) Parent address disclosure. 
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388-02-8605 Title 388 WAC: Socialand Health Services 

(2) In all other cases;· a review judge may only change 
the hearing decision if: . . .. 

(a) There are irregullUities, including ~conduct of a 
. party or misconduct of ~e AU or abUse of diScretion by the 
ALl, ·that affected ~ fairness of the he3ring; 

(b) The :tii:J.dit!gs of faCt'llre not supported by substantial 
evidence biis~'on thnntirerecord; . 

(c) The decision inclUdes errors of law; 
(.d) The ~ision n~ds to. be Clarified before the parties 

can implement it; 'or '. . . 
(efFili!fu1gs of fact. must be added because 'theALi 

failed to make an essential factual fmding: The additional 
findings must be supported by substantial evidence in view of 
the entire record and must be consistent with t'he ALJ's find­
ings that il'!ilsupp()rted by substantial evidence based on the 
entire recorc:t . '. . 

. (3) Reyi!l\V judges bave the authority ~o enter final orders 
for the c~es listed iii WAC 388-02-0215(4). , . 

(4) R.evie'Y 'judgcs"'may' remand caSes lis~d in WAC 
3.88-02-0215(4) to the,ALl fOf further action. . . . . 
[Statutory Authority: RCW 34.05:020, chapter 34.0S RCW, Parts IV and V, 
2002 ~ 371" § 211. 02-21-061, § 388-02-0600, filed 10/15/02, effective 
11/15102. Statutory A\IIhQrity: RCW 34:05.020.00-18-059, § 388-02-0600, 
filed 9/1/00, effec:tiye 10/2/00.) 

REQUESTS FOR RECONSIDERATION OF FINAL 
ORDERS ENTERED BYOAB ANp BOA 

WAC 388-02-0605 What if a party does not agree 
witb a final order eatered by OAB or :qOA? (1) If a party 
does not agree with the tinal order and wants it reconsidered, 
the party must: ' 

(a) Ask the AU to reconsider the decision, if the fmal 
order was entered by an ALJ; or 

(b) Ask the review judge to reconsider the decision, if the 
final order was entered by a review judge. 

(2) The fmal order or the reconsideration decision is the 
fmal agem,y decision. If you disagree with that decision, you 
must petitiorifor judicial review to change it. 

(3) You may ask the court to stay or stop the DSHS 
action after tiling'the petition for judicial review. 

. [Slatutory Authority: RCW 34.05.020, chapter 34.05 RCW; Parts N and V, 
2002 c 371 § 211·. 02-21-061,.§ :i~8-02-060S, filed 10/15102, effective 
11/1S102. Slatutory AuthoritY: RCW 34.05.020. 00-18-059, § 388-02-0605, 
filed 9/1100, effective 1012/00.] 

WAC 388-02-0610' Wbat is reconsideration? (I) 
Reconsideration is:" , 

(a) Asking an AU to reconsider a final order entered by 
the AU because the party believes the ALl made a mistake; 
and ' 

(b) Asking a review. judge to reconsider a final order 
entered by a revicw judge because the party believes the 
review judge made a mistake. 

(2) lfa party asks for reconsideration of the final order, 
the 'reconsideration proCess must be completed before you 
requestjudicia1.review. However, you do not need to request 
reconsideration of a .final order before you request judicial 
review. " 

[Statutory Autliority: RCW 34.05.020, chapter 34.05 RCW, Parts IV and V, 
2002 c 371 § 211. 02-21-061, § 388-02-0610, filed 10/lS/02, effe~tive 

)TIde 388 WAC-po 1'2) 

11115102. Statutory Authority:' RCW 34.05.020. 00-18-059, § 388-02-0610 
filed 9/1100, effective 10I2l00.)· . , ...' 

WAC 388:-02-Q61S .Wh •• must. a pa.rty include in.the· . 
recons.,teratiOD rllqu~t?, The party ~st make the reqUCll,t 
in writing and clearly state wby the p~ wants the.final 
order reconsidered.. 
[Statutory Authority:RCW 34.0S:020; chapter 34.05' RCW, Parts lV and V, 
2002 c 371 § 21l. 02-21-061, § 38~-02-0615, rued 10/15102, effective 
1.1115/02. Statutory Authority: RCW 34.0S.02Q •. 00-18-059, § 38~2-06IS, 
filed 9/1100, effective 10l2I00.] ," . . 

WAC 388-02-0620 What is the deadJiDe for' re..uest~ 
ing reconsideration? (1) If OAH entered the fmpl order, 
OAH must receive a written reconsideration ~uest on or 
before the tenth calendar day after the final order was mailed. 

(2) If BOAent:eredthe final order, BOA must receive a 
written reconsideration request on or before the tenth·calen­
dar day after the final order was mailed. 

(3) If a reconsideration request is received after the dead­
line, the fmal order will not be reconsidered and the deadline 
to ask for superior court review continues to run. . 

(4) OAH or BOA may extend its deadline if a PartY: . 
<a) Asks for more time before the deadline expires; and 
(b) Gives a good reason for the extension. 
(5) If a party does not request reconsideration or ask for 

an extension within the deadline, the final order may not be 
reconsidered and it becomes the final agency decision. 
[Statutory Authority: RCW 34.05.020, chapter 34.05 RCW, Parts N and V, 
2002 c 371 § 211. 02-21-061, § 388-02-0620, filed 10/15102, effective 
11115/02. Statutory Authority: RCW 34.05.020. 00~18-059, § 388-02-0620, 
filed 911100, effective 1012100. J . 

WAC 388-02-0625 Where does a party send a recon­
sideration request? (1) A party mmrt send a written recon­
sideration request to OAH, ifOAH entered the fmal order, or 
to BOA, if BOA entered the fmal order. 

(2) After receiving' a reconsideration request, OAR or 
BOA sends a copy to the other parties and representatives 
giving them time to respond. 
[Statutory Authority: RCW 34.05.020, chapter 34.05 RCW, Parts N and V, 
2002 c 371 § 211. 02-21-061, § 388-02-0625, filed 10/1S/02, effective 
11115102. Statutory Authority: RCW 34.05.020. 00-18-059, § 388-02-0625, 
filed 9/1100, eff~ve 10I2l00.] 

WAC 388-02-0630 How does il party respond to a 
reconsideration request? (1) A party does not have to 
respond to a request .. A response is optional. 

(2) If a party responds, that party must send a response to 
OAH, if OAH entered the final order, or to BOA, if BOA 
entered the final order, by or before the seventh business day 
after the date OAH or BOA mailed the ~quest to the party. 

(3) A party must send a copy of the response to any other 
party or representative. . 

(4) If a party ne~ more time to respond, OAH or BOA 
may extend its deadline if the party gives a good reason 
within the deadline in subsection (2) of this section. 
[Statutory Authority: RCW 34.05.020, chapter 34.05 RCW, Parts IV and V, 
2002 c 371 § 211. 02-21-061, § 388-02~630, filod 10/15102, offeotive 
11115102. Slatutory Authority: RCW 34.05.020.00-18-059, § 388-02-0630, 
tiled 911/00, effective 10I2l00.) 
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Certification of-DSHS Spoken Luguage btterpreteJ'fi and Translators Chapter 38&-03 . ~ . 
'. 

· WAC 388-02-.0635 What h~p.ens .after. party 
requ.e.t$recoDsideratioD?JI) N.lei OAH orBOA receives 
a ~considera.tion request, an ALI or. reY,iew ju~ has·tw.enty 
calendar days to ~d a recQ1lSideratiQll <leeision unless OAH 
or BoA sep.ds notice allowing DlOre·time .. 

'" (2) After OAH; or BOA receives. a reconsideration 
request, the AU or review judge m~t ~ither: . 

(a) Write a reconsideration decision; Qr 
· (b). Send all parties an· order·d.enyidg the :(eqIlest. 

(3).Jf,the ALJ or reView judge does not send an order or 
notice grimtiDg'more time. within twenty days of receipt of the 
reconsideration·request; tho request is 'denied. 
[Statutory AutPority: RCW 34.65.626, chapter '34.65 RCW, Parts IV and V, 
2602.c,371 § 211: 02-21-661, § .388.:02-6635, filed "10/15102, effective 
11115102. Statutory Authority: RCW 34.05.020. 00-18-059, § 388-02-0635, 
filed 9/1/00, ~ffective 101210Q.] . 

REQUESTS FOR oWJ)ICIAL REVIEW OF FINAL 
. '.. . ORDERS· .. 

w ~C 38&-02-0640 What u.judicial review? (1) Judi-. 
cw review is the process of appealing a final order to a court. 

(2) You may appeal a finiIl oJ;'der by filing a written peti­
tion for Judicial review that meets the .requirements of RCW 
34.05.546. D8HS may not reqpesijudicial review. 

(3) You must C9Dllult RCW 34.05.510 to 34.05.598 for 
further details of the judiCial review process. 
[SlIItUtory Authority: RCW 34.05.020, chapter 34.05 RCW, Parts IV and Y, 
2002 c 371 § 211. 02-21-061, § 38~-02-0640, filed 10/15102, effective 
11/15/02. SlIItUtory Authority: RCW 34.05.020. 00-18-059, § 388-02-0640, 
filed 9/1/00, effective 1012100.] 

WAC 388-02-0645 When must you ask for judicial 
review? (1) You must file your petition for judicial review 
with the superior court within thirty calendar days after OAH 
or BOA mails its final order. 

(2) Generally, you may file a petition for judicial review 
only after you have completed the administrative hearing 
process. However, you do not need to file a request for recon­
sideration of a fmal order before requesting judicial review. 
[Statutory Authority: RCW 34.05.«/20, chapter 34.05 RCW, Parts IV 8IId V, 
2002 c 371 § 211. 02-21-061, § 388-02-0645, filed. 10/15102, effective 
11/15/02. SlIItUtory Authority: RCW 34.05.020. 00-18-059, § 388-02-0645, 
filed 9/11OO"effi:ctive 10IZI00.] , 

WAC l88-02-0650 . How do you serve your petition 
for JucUclal review? (1) You must file and serve the petition 
for judicial review of a final order withiiJ. thirty days after the 
date it was mailed. You must file your petition for judicial 
review with the court. You must serve copies of your petition 
on DSHS; the office of the attorney general, and all other par­
tieS. 

(2) To serve DSHS, you must deliver a copy of the peti­
tion to the secretary ofDSHS or to BOA. You may hand 
deliver the petition or send it by mail that gives proof of 
receipt. The physical location of the secretary is: 

· DSHS offi.~ of the Secretary 
OB-2, 4th Floor 
Mail Stop 45plO 
14th and leffcl:son .' 
Olymp~ WA 9850+5010 
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The mailii:ig iiddi'ess of the secretary is: 

DSHS Office of the Secretary 
.P.O. Box 45010' . 
Olympia, WA 98504-5010 

. The physical and mililing addresses for BOA lire in 
WAC 388-02~030. . 

(3) To serve the·office·ofthe attorney general and other 
parties, you may send a copy of the petitiQn for judicial . 
review by regular mail. You may send a petition to the 
address for the attorney of record to s~e a partt. YOU: may 
serve the office of the attorney general by hand delivery to: 

Office of the Attorney General 
7141 ClelPlwater Drive S.W. 
Tumwater, Washington 98501 
The mailing address of the attorney general is: 
Office of the Attorney General 
P.O. Box 40124 
Olympia'WA 98504-0124 

[Statutory Authority: RCW 34.05.220. 06-24-072, § 388-02-0650, filed 
1214/06, etrective 114/07. Statutory Authority': . RCW 34.05.020, chapter 
34.05 RCW, Pans IV and V, 2002 c 371 § 211. 02-21-061, § 388-02-0650, 
filed 1001!l101, effective 11I1!l102. Statutory Authority: RCW 34.o!l.020. 
00-18-059, § 388-02-0650, filed 9/1/00, effective 1012100.] . 

Chapter 388-03 WAC . 

RULES AND REGULATIONS FOR TIlE 
CERTIFICATION OF DSHS SPOIQ£N LANGUAGE 

INTERPRETERS AND TRANSLATO~ 

WAC 

388-03-010 
388-03-020 

388-03-030 

. PURPOSE AND SCOPE 

What is the pwpose of these rules? 
What is the scope of these rules? 

DEFlNITION~ 

What definitions are important to lIDderstandiDgthese 
rules? 

CODE OF PROFESSIONAL CONDUCT 

388-03-050 What is the department's "code ofprofessiooal conduct 
for language interpreterl! an~ translators"? 

LIST RESPONSmlUl1ES FOR CERTIFYING "SpOKEN LANGUAGE 
INTERPRETERS AND TRANSLATORS' 

388-03-060 What is the responsibility oithe~language in~ter 
services and transllitU>ris (LIST) seCtion in certify­
ing spoken language interpreters and translators? 

, CERTIFICATION/QUALIFICATION OF INTERPRETERS AND 
TRANSUTORS . 

388-03-110 what certificationlqua1iticati~ requirements apply to 
int~ and translators? 

388-03-112 When do I beCome a certified or qualified interpreter or 
_ translator? . 

388-03-1 i4 Can I become a department certified interpreter or trans-
lator without taking a department eJI8!IIi!lation? 

388-03-11 S Who determines -if my request is "suffioiently d0Cu-
mented"? .. ' '. 

388-63-116 What if the cettitication ~ts ~uested by the 
language intapreter services aDd trapslations see­
lion are in a fOreign language? 

388-03-117 What happens to PlY request for'depadment feCOIIIlltion 
III an interpreter or trallllatoi? 

388-03-118 Does the dep~t maintI!in liats of certifiedlquaIifieCI 
inleI]lI!lters and translators? 

EXAMINATIONS-ELIGmruITY ANpREGfSTRATION 

388-03-120 Who can take the departme,nt's interpreter/tbuator cer­
tification aDd screening examinations? 
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