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A. STATUS OF PETITIONER 

Frank Earl (hereinafter "Earl") challenges his Pierce County 

convictions arising out of Case No. 03-1-06167-2. The Judgment and 

Sentence are attached as Appendix A. 

Mr. Earl (DOC # 928854) is currently incarcerated at the 

Washington State Penitentiary in Walla Walla, Washington serving the life 

sentence imposed in this case. 

This is Mr. Earl's first collateral attack on this judgment. He 

currently has a direct appeal arising from his resentencing on this case 

pending (Case No. 38689-5). 

He also has a separate PRP pending (No. 39906-7). However, that 

PRP attacks a separate judgment (Pierce County No. 03-1-05739-0). 

B. FACTS 

Procedural History 

The State charged Earl with two counts of first degree child rape, 

one count of attempted first degree child rape, one count of second degree 

child rape, and one count of second degree child molestation. His first jury 

trial ended in mistrial based on a discovery violation. His second jury trial 

ended in mistrial as a result of juror misconduct. 

The jury found Earl guilty as charged on all five counts. The trial 

court sentenced him to 318 months for each first degree child rape 

conviction, 318 months for the attempted first degree child rape conviction, 



and 116 months for the second degree child molestation conviction. On the 

second degree child rape count, the trial court found that Earl was a 

persistent offender and imposed a sentence of life without the possibility of 

parole and community custody. 

Earl appealed. On direct appeal, his sentence was vacated on one 

count and the case "remanded for resentencing." 

Mr. Earl was resentenced on November 14, 2008. On December 22, 

2008, Earl filed a timely notice of appeal from his resentencing. That 

appeal (Case No. 38689-5) is currently pending in this Court. 

Fact/ 

This Court described the facts on appeal as follows: 

When AK was 12, she told her stepmother, Benita, that Frank Earl, 
whom AK called 'grandpa,' had been sexually abusing her when her 
mother, Florenda, and Florenda's boyfriend, Harris, took AK to 
Earl's house to visit. Earl had told AK not to tell anyone about the 
abuse because they would get in trouble. 

Following interviews with child protective services (CPS), AK was 
removed from her mother's home and placed in protective custody 
with her father, Youell, or in foster care. Although these visits were 
supposed to be supervised, AK had unsupervised visits with her 
mother. While charges were pending, Earl went to Florenda's house 
when AK was visiting, prompting the court to take away Florenda's 
visitation rights. 

AK later recanted her accusations against Earl. About three months 
before trial, AK returned to live with her mother and Harris 

Additional facts appear in the argument sections below. 
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C. ARGUMENT 

1. MR. EARL'S RIGHT TO AN OPEN AND PUBLIC TRIAL WAS 

VIOLATED WHERE THE TRIAL COURT CLOSED A PORTION OF 

JURY SELECTION WITHOUT FIRST CONDUCTING THE 

REQUIRED BONE-CLUB HEARING. 

The trial court conducted part of Earl's trial-a portion of jury 

selection-in violation of Earl's rights to an open and public trial. To 

begin, during Earl's trial the Court provided all prospective jurors with a 

"confidential questionnaire." The trial court did not conduct a hearing 

before deciding to place those documents under seal. 

At all times, the questionnaire remained private. Put another way, 

no members of the public were permitted to view the questionnaires at any 

time. See Declaration of Anthony Savage attached as Appendix B. The 

Court entered an order to seal the questionnaires on December 5, 2005. See 

Appendix C. In addition, it appears that several jurors were later questioned 

both individually-one by one-and privately-in a courtroom where 

spectators were not allowed to observe. Appendix D and E. 

1 Earl seeks, and will submit a separate motion, to transfer the direct appeal record for 
consideration in this PRP. 
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The conduct of a portion of jury selection in violation of the right to 

an open and public trial violated Mr. Earl's constitutional rights-a 

structural error which must result in reversal. 

The Washington Supreme Court recently decided two cases 

involving the claimed closure of the courtroom during part of jury 

selection: State v. Strode, _Wn.2d _, 217 P.3d 310 (2009); and State 

v. Momah, _ Wn.2d _,217 P.3d 321 (2009). The Court reversed in 

Strode, but affirmed in Momah. 2 This case is easily distinguished from 

Momah, which was distinguished from Strode because Momah involved 

circumstances where the trial court "needed" to close a portion of voir dire 

to the public due to "high publicity" and the need to protect the defendant's 

right to a fair trial and because the court concluded that the record showed 

an affirmative request, rather than a simple failure to object, by defense 

counsel to close the courtroom. Because neither of those Momah factors is 

present in this case, reversal is required. 

The Court began the Strode opinion by noting: We have plainly 

articulated the guidelines that every trial court must follow before it closes 

a courtroom to the public citing State v. Bone-Club, 128 Wn.2d 254,258-

59,906 P.2d 325 (1995). In Bone-Club, the Court held that a courtroom 

may be closed to the public only when the criteria for closure are identified 

and addressed in a hearing that precedes closure. Where a trial is closed 
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without first conducting such a hearing, it constitutes a structural error that 

cannot be considered harmless. Strode, supra. 

Whether a defendant's constitutional right to a public trial has been 

violated is a question of law, subject to a de novo review on direct appeal. 

State v. Brightman, 155 Wn.2d 506,514, 122 P.3d 150 (2005). 

The Sixth Amendment to the United States Constitution provides 

that "[i]n all criminal prosecutions, the accused shall enjoy the right to a ... 

public trial." Article I, section 22 of the Washington Constitution similarly 

guarantees that "i[ n] criminal prosecutions the accused shall have the right . 

. . to have a ... public trial." The Washington Constitution also provides in 

article I, section 10 that "mustice in all cases shall be administered openly." 

The public trial right protected by both our state and federal constitutions is 

designed to "ensure a fair trial, to remind the officers of the court of the 

importance of their functions, to encourage witnesses to come forward, and 

to discourage perjury." Brightman, 155 Wn.2d at 514 (citing Peterson v. 

Williams, 85 F.3d 39,43 (2d Cir. 1996) (citing Waller v. Georgia, 467 U.S. 

39,46-47, 104 S. Ct. 2210,81 L. Ed. 2d 31 (1984))). 

Consistent with those purposes, the United States Supreme Court has 

stated that public trials embody a '''view of human nature, true as a general 

rule, that judges, lawyers, witnesses, and jurors will perform their 

respective functions more responsibly in an open court than in secret 

2 As of this writing, both cases have motions to reconsider pending. 
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proceedings.'" Waller, 467 U.S. at 46 nA (quoting Estes v. Texas, 381 U.S. 

532, 588, 85 S. Ct. 1628, 14 L. Ed. 2d 543 (1965) (Harlan, J., concurring)). 

While the right to a public trial is not absolute, it is strictly 

guarded to assure that proceedings occur outside the public courtroom in 

only the most unusual circumstances. Easterling, 157 Wn.2d at 174-75. 

The guaranty of open proceedings extends in criminal cases to "'[t]he 

process of juror selection,' which 'is itself a matter of importance, not 

simply to the adversaries but to the criminal justice system. '" In re 

Pers. Restraint o/Orange, 152 Wn.2d 795,804, 100 P.3d 291 (2004) 

(quoting Press-Enter. Co. v. Superior Court, 464 U.S. 501, 505, 104 S. Ct. 

819, 78 L. Ed. 2d 629 (1984)). 

The presumption that trials should be open may be overcome "only 

by an overriding interest based on findings that closure is essential to 

preserve higher values and is narrowly tailored to serve that interest. The 

interest is to be articulated along with findings specific enough that a 

reviewing court can determine whether the closure order was properly 

entered." Orange, 152 Wn.2d at 806 (quoting Waller, 467 U.S. at 45 

(quoting Press-Enter., 464 U.S. at 510)). To assure careful, case-by-case 

analysis of a closure motion, a trial court faced with the question of whether 

a portion of a trial should be closed must ensure that the following five 

criteria are satisfied: 

1. The proponent of closure or sealing must make some showing 
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[of a compelling interest], and where that need is based on a right 
other than an accused's right to a fair trial, the proponent must show 
a "serious and imminent threat" to that right; 

2. Anyone present when the closure motion is made must be given 
an opportunity to object to the closure; 

3. The proposed method for curtailing open access must be the 
least restrictive means available for protecting the threatened 
interests; 

4. The court must weigh the competing interests of the proponent 
of closure and the public; 

5. The order must be no broader in its application or duration than 
necessary to serve its purpose. 

Bone-Club, 128 Wn.2d at 258-59 (alteration in original) (citing Allied Daily 

Newspapers a/Wash. v. Eikenberry, 121 Wn.2d 205,210-11, 848 P.2d 

1258 (1993)). "Thus, in order to support full courtroom closure during jury 

selection, a trial court must engage in the Bone-Club analysis; failure to do 

so results in a violation of the defendant's public trial rights." Brightman, 

155 Wn.2d at 515-16 (citing Orange, 154 Wn.2d at 809). 

When the record "lacks any hint that the trial court considered [the 

defendant's] public trial right as required by Bone-Club, [the appellate 

court] cannot determine whether the closure was warranted." Id. at 518 

(citing Bone-Club, 128 Wn.2d at 261). 

As noted above, there is no indication in the record that the trial 

judge in this case engaged in the required Bone-Club analysis or made the 

required formal findings of fact and conclusions of law relevant to the 
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Bone-Club criteria. Instead, the trial judge's consideration of the issue 

appears to be non-existent. None of the Bone-Club factors are discussed on 

the record.3 

In stark contrast, in Strode the trial judge mentioned several times 

that juror interviews were being conducted in private either for 

"obvious" reasons, to ensure confidentiality, or so that the inquiry would 

not be "broadcast" in front of the whole jury panel. Nevertheless, the 

Supreme Court still held "the record was devoid of any showing that the 

trial court engaged in the detailed review that is required in order to protect 

the public trial right." "Moreover, even if the trial court concluded that 

there was a compelling interest favoring closure, it must still perform the 

remaining four Bone-Club steps to thoroughly weigh the competing 

interests." Strode, supra. "As far as we can tell, the trial court did not 

consider whether there were less restrictive alternatives to closure available. 

Unfortunately, the absence of any record showing that the trial court gave 

any consideration to the Bone-Club closure test prevents us from 

determining whether conducting part of the trial in chambers was 

warranted." Id. See also Brightman, 155 Wn.2d at 518. 

The Strode court also rejected the State's argument that Strode 

invited or waived his right to challenge the closure when he acquiesced, 

3 Earl has ordered additional portions of the transcript, which he will transmit to this court. 
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without any objection, to the private questioning of jurors. "However, the 

public trial right is considered an issue of such constitutional magnitude 

that it may be raised for the first time on appeal." Strode, supra. See also 

Easterling, 157 Wn.2d at 173 n.2; Brightman, 155 Wn.2d at 514; Orange, 

152 Wn.2d at 800; Bone-Club, 128 Wn.2d at 257. Thus, it is well 

established that a "defendant's failure to lodge a contemporaneous 

objection at trial [does] not effect a waiver." Brightman, 155 Wn.2d at 517 

(citing Bone-Club, 128 Wn.2d at 257). 

Just as Strode's failure to object to the closure or his counsel's 

participation in private questioning of prospective jurors did not constitute a 

waiver of his right to a public trial, so to must that result follow in this case. 

Instead, like the right to a jury trial, that the right to a public trial can be 

waived only in a knowing, voluntary, and intelligent manner. Strode, 

supra; City o/Bellevue v. Acrey, 103 Wn.2d 203,207-08,691 P.2d 957 

(1984) (waiver of the jury trial right must be affirmative and unequivocal). 

Strode also affirmed its earlier statement that it "has never found a 

public trial right violation to be [trivial or] de minimis." Easterling, 157 

Wn.2d at 180. 

The State may point out in response that these cases involved private 

oral voir dire, whereas here, the jury was questioned in open court. 

However, in this case jury selection was conducted on paper and in court­

and it appears that in both instances the public was excluded from learning 
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about the proceedings. The questionnaires were certainly part of jury 

selection. Further, the whole point of the questionnaires was so that certain 

questions would not need to be asked in court. In addition, article I, 

section 10 ensures public access to court records as well as court 

proceedings. The State cannot contend jury questionnaires filed with the 

clerk and sealed by the court are not court records. Under these authorities, 

the court should have conducted a Bone-Club analysis before sealing the 

questionnaires. 

Further, unlike State v. Waldon, 148 Wash.App. 952, 957, 202 P.3d 

325 (2009), there is nothing to indicate that the questionnaires were not 

available for public inspection during the jury selection process. To the 

contrary, trial counsel's declaration, consistent with the court order, 

establishes that the questionnaires were never available to the public. 

In determining the remedy in this case, Earl notes that "[t]he denial 

of the constitutional right to a public trial is one of the limited classes of 

fundamental rights not subject to harmless error analysis." Strode, supra; 

Easterling, 157 Wn.2d at 181 (citing Neder v. United States, 527 U.S. 1, 8, 

119 S. Ct. 1827, 144 L. Ed .2d 35 (1999). This is so because denial of the 

public trial right is deemed to be a structural error and prejudice is 

necessarily presumed. 

Strode is the most recent case holding that any closure of a trial 

constitutes a structural error that mandates reversal even if trial counsel did 
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not object. The exception carved out in Momah is narrow and inapplicable 

to this case. 

Thus, Earl is entitled to a new trial. 

2. MR. EARL WAS COMPLETELY UNABLE TO READ OR HAVE 

READ TO HIM THE CONFIDENTIAL QUESTIONNAIRES AND 

COULD NOT HEAR ANY OF THE TESTIMONY OF THE 

COMPLAINING WITNESS. THIS RESULTED IN A FUNCTIONAL 

VIOLA TION OF HIS RIGHT TO BE PRESENT; TO EFFECTIVE 

ASSISTANCE OF COUNSEL; TO CONFRONT AND CROSS­

EXAMINE, AND TO DUE PROCESS. 

To be "present" implies more than being physically present. It 

assumes that a defendant will be informed about the proceedings so he can 

assist in his own defense. "[I]f the right to be present is to have meaning [it 

is imperative that every criminal defendant] possess 'sufficient present 

ability to consult with his lawyer with a reasonable degree of rational 

understanding.'" United States ex reI. Negron v. State of New York, 434 

F.2d 386,389 (2d Cir.1970), quoting, Dusky v. United States, 362 U.S. 402, 

402, 80 S.Ct. 788, 788, 4 L.Ed.2d 824 (1960) (vacating murder conviction 

where interpreter provided defendant with summaries rather than verbatim 

account of the proceedings). 

In this case, Mr. Earl was denied the right to be present (and all of 

the implicated constitutional trial rights) both when the victim testified so 

softly that he could not hear a single word of her testimony and when he 

was unable to read the confidential questionnaires (which he was also not 

permitted to show to a family member so that they could be read to him). 
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The trial transcript reveals several instances where trial counsel (who was 

provided an audio enhancement device, which was not also provided to Mr. 

Earl), could not hear the witness. Mr. Earl could not hear any of her 

testimony. As a result, Mr. Earl was functionally not present. 

Mr. Earl's situation during trial is analogous to trying a non-English 

speaker without the aid of an attorney. 

In this State and Nation, the right of a defendant in a criminal case to 

have an interpreter is based upon the Sixth Amendment constitutional right 

to confront witnesses and "the right inherent in a fair trial to be present at 

one's own trial." State v. Woo Won Choi, 55 Wash.App. 895, 901, 781 P.2d 

505 (1989), review denied, 114 Wash.2d 1002, 788 P.2d 1077 (1990). See 

United States ex rei. Negron v. New York, 434 F.2d 386,389 (2d Cir.1970). 

Effective assistance of counsel is impossible unless the client can provide 

his or her lawyer with intelligent and informed input. Counsel, however 

expert, is still just an "aid to a willing defendant-not an organ of the State 

interposed between an unwilling defendant and his right to defend himself 

personally." Faretta v. California, 422 U.S. 806, 820, 95 S.Ct. 2525, 2533, 

45 L.Ed.2d 562 (1975). 

The constitutional right to confrontation includes the right to have 

trial proceedings presented in a way that the accused can understand. The 

confrontation clause requires that ''the accused ... know ... the nature and 

cause of the accusation he is called upon to answer, and all necessary 
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means must be provided to this end." Terry v. State, 21 Ala.App. 100, 105 

So. 386, 387 (1925) (reversing conviction of a deafmute). See also State v. 

Vasquez, 101 Utah 444, 121 P.2d 903, 906 (1942) (reversing conviction of 

a Mexican national who was denied an interpreter). 

The due process clause also prohibits trying the criminal defendant 

who lacks capacity to understand the proceedings, to consult with counsel 

or to assist in the preparation of his defense. Drope v. Missouri, 420 U.S. 

162, 95 S.Ct. 896, 43 L.Ed.2d 103 (1975); Pate v. Robinson, 383 U.S. 375, 

86 S.Ct. 836, 15 L.Ed.2d 815 (1966). This prohibition refers not only to 

"mental incompetents," but also to those who are hampered by their 

inability to communicate in the English language. United States ex rei. 

Negron v. State of New York, 434 F.2d 386 (2d Cir.1970). See also 

Augustin v. Sava, 735 F.2d 32, 37 (2d Cir.1984) (due process requires that 

the Immigration and Naturalization Service furnish an alien faced with 

deportation with "an accurate and complete translation of official 

proceedings"); United States v. Martinez, 616 F .2d 185, 188 (5th Cir.1980), 

cert. denied, 450 U.S. 994, 101 S.Ct. 1694, 68 L.Ed.2d 193 (1981); United 

States v. Carrion, 488 F.2d 12, 14 (1st Cir.1973), cert. denied, 416 U.S. 

907, 94 S.Ct. 1613, 40 L.Ed.2d 112 (1974) ("The right to an interpreter 

rests most fundamentally ... on the notion that no defendant should face the 

Kafkaesque spectre of an incomprehensible ritual which may terminate in 

punishment."); cf Rex v. Lee Kun, 1 K.B. 337, 343 (1916) (although 
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inconvenient and more time-consuming, supplying an interpreter is "in 

consonance with the scrupulous care of the interests of the accused which 

has distinguished the administration of justice in our [English] criminal 

Courts."). 

In addition, a defendant's right to have "real notice of the true nature 

of the charge against him [is] the first and most universally recognized 

requirement of due process." Smith v. O'Grady, 312 U.S. 329, 334, 61 S.Ct. 

572, 574, 85 L.Ed. 859 (1941). "Because potential prejudice inheres in the 

denial of [this right], prejudice is usually assumed" when it is shown to be 

denied. Dickey v. Florida, 398 U.S. 30, 54-55, 90 S.Ct. 1564, 1577, 26 

L.Ed.2d 26 (1970). 

Mr. Earl, who was understandably reluctant to do anything during 

the complaining witness's testimony that would be misconstrued by jurors, 

complained to trial counsel on several occasions about his inability to hear. 

However, trial counsel did not seek to stop proceedings and seek remedial 

action so that Mr. Earl could hear the testimony. To the contrary, he told 

Mr. Earl that Earl's comments interfered with his own ability to hear. See 

Declaration of Earl. 

Because Earl could not hear any of the complaining witness's 

testimony he was denied his right to be present at trial-a structural error 

which mandates automatic reversal. 
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3. THE TRIAL COURT SHOULD HAVE INQUIRED OR ALLOWED AN 

INQUIRY INTO WHETHER THE INSULT DIRECTED TO JUROR 7 
WAS RACIALLY BIASED IN NATURE. THIS COURT SHOULD 

REMAND FOR A HEARING LIMITED TO THIS TOPIC. 

On the morning of the second day of deliberations, Juror 7 went to 

the jury administration room with a letter from her psychologist indicating 

she should not continue with further deliberations because she was in a 

"psychological crisis." The psychologist's letter indicated that (1) Juror 7 

was reporting "abdominal pain, nausea, constant crying, anxiety, 

depression, irritability, and fear for her safety since an incident that 

occurred during her jury deliberations on December 15, 2005"; (2) Juror 7 

had told her that during a break another juror had "verbally attacked her, 

called her insulting names, and impugned her integrity"; (3) Juror 7's 

psychologist had been treating Juror 7 for a number of years for anxiety and 

stress related issues; and (4) he (the psychologist) feared that Juror 7's 

mental health would deteriorate if she continued as a juror. 

Juror 7 told the trial court that during a break another juror had used 

a "disrespectful term" to refer to some of the jurors, including her. Still out 

of the presence of the other jurors, the trial court then excused Juror 7 and 

called the presiding juror into the courtroom. The trial court asked the 

presiding juror, "Are you aware of any problems that I should know about 

that have occurred in your deliberations?" RP (Dec. 16,2005) at 685. When 

the presiding juror started to answer, "Yes, sir, it's," the trial court 
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interjected, "I should also advise you, I don't want you to say anything 

that's going to reveal the status of your deliberations." RP (Dec. 16,2005) 

at 685. The presiding juror responded, "I understand. No, sir. No 

problems." RP (Dec. 16, 2005) at 685. The trial court then excused the 

presiding juror. 

However, the trial court did not conduct any further inquiry-either 

of Juror 7, the presiding juror, or any other juror. Thus, the trial court 

prohibited any inquiry into the exact nature of the offensive comments. 

Mr. Earl wrote a note, which said: 

You did not resolve the problem. The problem is still in the jury 
room. In [the judge from the previous two trials] courtroom each 
jury member was questioned. I am concerned that there is still cause 
for a mistrial. 

This Court held on direct appeal that the trial court's inquiry was 

sufficient. However, this Court did not consider the possibility that the 

comment was racially biased in nature. 

Earl agrees that where there is potential juror misconduct, the trial 

judge is faced with a "delicate and complex task," in that he or she must 

adequately investigate the allegations, but also must take care to respect the 

principle of jury secrecy. United States v. Thomas, 116 F.3d 606, 618 (2d 

Cir.1997)). The trial court's inquiry should not risk violating "the cardinal 

principle that juror deliberations must remain secret." Elmore, 155 Wn.2d 

at 770, 123 P.3d 72. A personal remark, even a derogatory one, between 
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jurors during a deliberation break, is not juror misconduct if it does not 

involve the substance of the jury's deliberations. For that reason, the Court 

found that Earl has not met his burden of showing juror misconduct or 

resulting prejudice. 

However, the personal remark would be sufficient to warrant a 

mistrial if it was racially biased. Courts and commentators have struggled 

with the apparent conflict between protecting a defendant's right to a fair 

trial, free of racial bias, and protecting the secrecy and sanctity of jury 

deliberations. See generally Developments in the Law-Race and the 

Criminal Process: VII Racist Juror Misconduct During Deliberations, 101 

Harv. L. Rev. 1595 (1988); Victor Gold, Juror Competency to Testify that a 

Verdict was the Product of Racial Bias, 9 St. John's J. Legal Comment. 125 

(1993). Even without characterizing racial bias as "extraneous," a powerful 

case can be made that ER 606 (b) is wholly inapplicable to racial bias 

because, as the Supreme Court has explained, "[ a] juror may testify 

concerning any mental bias in matters unrelated to the specific issues that 

the juror was called upon to decide" Rushen v. Spain, 464 U.S. 114, 121 n. 

5, 104 S.Ct. 453, 78 L.Ed.2d 267 (1983) (per curiam) 

Racial prejudice is plainly a mental bias that is unrelated to any 

specific issue that a juror in a criminal case may legitimately be called upon 

to determine. It would seem, therefore, to be consistent with the text of the 

rule, as well as with the broad goal of eliminating racial prejudice from the 
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judicial system, to hold that evidence of racial bias is generally not subject 

to Rule 606(b )'s prohibitions against juror testimony. That was the 

approach adopted by the court in Tobias v. Smith, 468 F .Supp. 1287 

(W.D.N.Y.1979), a case in which one juror, following the verdict, swore in 

an affidavit that two other jurors had made patently racist comments during 

deliberations before voting to convict the African-American defendant. 

After noting that Rule 606(b) permits testimony regarding whether 

extraneous prejudicial influences were improperly brought to the jury's 

attention, the court concluded "that the statements in the juror's affidavit 

[were] sufficient to raise a question as to whether the jury's verdict was 

discolored by improper influences and that they [were] not merely matters 

of juror deliberations." Id. at 1290. The court ordered that a hearing be held 

during which the parties would "have an opportunity to question those 

jurors who [could] be found as to what was said and what occurred." Id. at 

1291. 

In sum, the rule of juror incompetency cannot be applied in such an 

unfair manner as to deny due process. Thus, this Court should remand for 

an evidentiary hearing limited to this issue. 

4. MR. EARL IS NOT A "THREE STRIKES" PERSISTENT OFFENDER. 

Mr. Earl's judgment reveals a plain error. The judgment finds that 

he is a persistent offender under the "three strikes" provision (in addition to 

the two strikes provision). However, in order to make such a finding, the 
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( , 

sentencing court must have necessarily included Earl's "other current" 

incest offense as a "prior most serious offense." 

This finding is plainly error. RCW 9.94A.030 (37) provides that a 

persistent offender is an offender who has, before the commission of the 

current offense, been convicted as an offender on at least two separate 

occasions, provided that of the two or more previous convictions, at least 

one conviction must have occurred before the commission of any of the 

other most serious offenses for which the offender was previously 

convicted. 

In this case, at the time he committed the current "most serious" 

offense Earl had not been convicted on two occasions of most serious 

offenses. His conviction for incest did not occur until years after the 

current offense was committed. 

Thus, the judgment is in error. In re Carle, 93 Wn.2d 31, 33-34, 604 

P.2d 1293 (1980). Earl is entitled to be resentenced. 

D. CONCLUSION AND PRAYER FOR RELIEF 

Based on the above, this Court should refer this case to a panel sicne 

it is clearly not frivolous and then either reverse and remand this case for 

(1) a new trial; or (2) an evidentiary hearing. 
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DATED this 13th of November, 2009. 

Law Offices of Ellis, 
Holmes & Witch ley, PLLC 
705 Second Ave., Ste. 401 
Seattle, W A 98104 
(206) 262-0300 (ph) 
(206) 262-0335 (fax) 
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SUPERIOR COURT OF WA3HIN'GTON FOR PIERCE COUNTY 

STATE OF WASHINGTON, 

va. 

SID: WAl34Zn73 
tx)B: 07/11119S2 

Plaintiff, CAUSE NO. 03·1-06161·2 NOV I 4 Z008 

JUDGMENT AND SENTENCE (FJS) 
bel Prisc:n [J RCW 9. 94A 712 Prison Confmernent 
r Pail One Year cr Less 

Defendant. [] Fint-Time Offender 
{ ] Special Sexual Offender Sentencing Aitmlative 
[ ] Special Drua Offender Sen1endnS Alternative 
{ ] Breakins The Cycle (BTC) 

[ ] CIaIk,.A.ctlmlRequlnd,pan 4.5 
(SD0SA),4. 7 .ad 4.8 (SSOSA) 4.15.2, 5.3. 5.6 
andS.8 

L 'REARING 

1.1 A sentencing hearins wal held and the defendant, the defendant1llawyer and the (deputy) proseaJting 
attcmey were preaent. 

\ n FINDINGS 

There being no rea~ why jlJdirnent mculd net be prcnounced, the court FINDS: 

2.1 CO~OFFJi!NSE(S): The defendant was fcund guilty en Deamber 19. 2005. 
by [ ) plea [ X] jury-verdict [ ] bench trial of: 

COUNT CRlME 

I RAPE OF A cmLD IN 
THE FIRST DEGREE 
(~CodeI36) 

n RAPE OF A Clm..D m 
THE FIRST DEGREE 
l\..Jl8l"ge_Code I3~ 

m Al"1'EMPI'ED RAPE OF 
A CHILD m THE FIRST 
DEGREE (Charge Code 
I~A 

JUDGMENT AND SENTENCE (JS) 
(Felcny) OI1JXT1) Page 1 of 1 5 

RCW EKHAlfCBMENT DAT$OF 
TYPE· CRIMI 

9A.44.073 N/A 114199-
7/13/03 

9A44.073 N/A 114199-
7/13/03 

9A44.073 N/A 714199-
9A28.020 1113103 

INClDENTNO. 

Tac:ccnaPD 
033620727 

TaccmaPD 
033620727 

TaocmaPD 
033620727 

Olftre of JIrosel,utlng Attol'MY 
')30 1Koma AUDILe S. Room 946 
'nK:ocna, Wlbhlqton 98402·2171 
1elephone: (153) 798-74410 
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COUNT CRIME RCW EHHAltCEMliHT DAD Of DfCIDEHTJ(O. 
TYPE- CRIMi 

IV CHILD MOLESTATION 9A.44.086 N/A 7114/C13· TPD 
IN THE SECOND 1112.51Ol 033620721 
DEGREE (Charse Code 
140) 

V RAPE OF A CHILD IN 9A.44.C116 N/A l!r1lffJ· TPD 
THE SECOND DEGREE I1J'J9(J3 033620721 
~ Code 131) 

• ('f) FIfC8n'Do (0) Other deadly weapcna. (V) VUCSA m a pntected zone. (VH) Veh. Hem, See RCW 46.61.520, 
(JP) Juv mile present 

81 charpd in the Third Amended InrCftDlticm 

2.2 

1 

2 
3 

4 

S 
6 

( 1 Cumnt of£ensea enccmpassina the ane criminal conduct and c:ountina 81 one crime in ch!tenninina 
the offender 8CCR are (}I..CW 9.94A.S89); 

[ ] Other aJm!Ilt ccnviclicna liated undEl' diff8"enl cauee rwmbn UII!d in calculating the offender sccre 
are (lilt offcme and ellUlIe number): 

CRIMINAL BJSTORY (RCW 9S4A.52S): 

CRIME DATE OF SENTENCING DATE OF A.stl TYPE 
SENTENCE COURT CRIME ADULT OF 

. (Cc:tmty & State) JOV CRIME 
STATUTORY RAPE OY2.9m Pierce Cty. WA 11/2.2186 Adult 
(2X) 
UPFAI OWl5196 Pien:eCty, WA 4125196 Adult 
INCEST 1 (1X) Pia'ce Cty, WA . Adult 
OTHER CURRENT 
ffJ-l-05139-0 
DISORDERLY 06lO6I81 Taama Murd, WA Adult Mild 
CONDUCT 
ABLT4 11113195 Pierce Cty, WA C1110619S Adult Mild 
DWLS CW2.W6 TaamaMuni. WA Adult Mild 

[ ] The court rmds that the rollCM'ina prier cmvic:ticms are me offense rer purposes of detemining the 
offender IC<re (}I..CW 9.94A.525); 

JUDGMENT AND SENTENCE (JS) 
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2.3 

COUNT 
NO. 

I 

n 

m 

IV 

V 

2.4 

2.6 

3.1 

3.1 

• • 03-1-06167-1 

SENTENCING DATA: 

OFFliHDER SERlOUSNm :!rrANDARD RANOE PLUS TOTAL:!rrAHDARD MAXIMUM 
SCORE UYiL' 6Jg&iDcIudiq eDbmcem_ ENHANCEMENTS RANOE TERM 

4adu4aa eahmc_eI!tt 

9t XII 14().318 Ma1th. NlA 14().318 Ma1th. lJIIEI 
sso.OOO 

9+- XII 240-318 Md. N/A 24().318 Matth. UFEI 
150.000 

9+ XII 240-318 Mmth. N/A 240-318 Math. UFBI 
$50000 

9+ VI fr1-116 Mcoths N/A 87=116Months IOynrl 
SZO,OOO 

9+ XI Life Sentence N/A Life Sentence LIFEI 
DOCILif8ime. DOCJt.ifaime SSo,OOO 
QIiII ~ 9ttllltiOdJ Gill ....... 

[ J EXCEPTIONAL SENI'ENCE. Substantial and ccmpelliq reascns eDit wbim juatify an 
c:x:cc¢ma1 ac:ntence: [ ] above [ ] below the standard IlII1Ie fer cotd(.) . Finding. of fact 
and conclusim8 of law are attached in Appendix l.4, [ ] Jury'. apecial intErrasatcry is attached. The 
FrosecutingAttcmey [ ] did [ ] did net rec:cmmtI1d a similar amtcnce. 

LEGAL F1NANCW. OBLIGATIONS. The jud&mfJ1l'. shall upcn entry be collectable by civil means, 
aubject to applicable emnpticm 8Ct fath in Title 6. RCW. Chapter 379, Sedim 22" Laws of lOO'J. 

I ] The followq edraa'dinary cira.mstances eDit that make restitutim inapPs qA iate (R.CW 9. 94A. 153): 

[ ] The followina ell:racrdinary cireurrutancea exilt that make payment of I1OI1I1landatay legal rlDlIlcial 
obliptic:m inapp£ opriate: 

Fer violcm offensea. mOlt 1IIri()U8 offenses, er mned offc:ndcn recanmended Bmtencilll asreement.s cr 
plea agreements are [ ] attached [ ] as follows: 

m . .JUDGMENT 

The defendant is aUll.TY of the Counts and Charges lilted in Paragraph 2.1. 

[ ] The cOlDt DISMISSES Coontl ____ I ] The def'endant i. fCUld NOT GUD..TY of Ccunt.B 

JUDGMENT AND SENTENCE (JS) 
(Felmy) (JflJX11) Paae :3 of 1 S 
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IV. SEN'TENCE AND ORDER 

rr IS ORDERED: 

4.1 Defflldant mall pay to theCI«k ofthisC<llrl: (PieRtCOUI2!7C1IIU'OTacomIAn'llO. TII:_aWA'840l) 

JASSCODE 

KI'NI RJN S '3 b 1_ LfT Retitutioo to: CVe. c, " ~ '" 4# V P. s (, (; -i 1--

DNA 

PUB 

FRC 

FCM 

4.2 

S Re&titutim to: 
(Name and Addre .... ddre. mq be withheld IBId provided cmfidentially to Clerk's Office). 

S 500.00 Crime Victim usesnmt. 

S 10000 DNA Database Fee 

S __ T"rl~Coort.-Appointed Attcmey Fees and Defense COIlts 
HO._ 

S ~Criminal Fillfl8Fee 

S Fine 

01 HER LEGAL nNANCIAL OBLIGATIONS (specify below) 
S ~er~rcr:. ____________________ __ 

S ~erCOIltsfcr:. ______________________ __ 

S Ib7~ ,LjsTOTAL 

[X] All paymenbl8baU be made in acccrdance with the policies of the clerk. canmencing immediately, 
unles8 the cx:ut specifically 8el1 fath the rate herein: Net led than S per mmth 
cmmstcin&. . RCW 9.94.160. If the court doe. nct set the rate herein, the 
defendant ahall repert to the derit's office within 24 hCU'B of the entry of the judsment and sentence to 
Bet up 8 payment. plan. 

RES1DOIION 

[ ] The above tctal doe8 nct include all re.ttitutim which may be Itt by lata- crder of the ccut. An agreed 
re.ttitutim crder may be entered. RCW 9.94A.1S3. A relltitutim hearin&: 
[ ] ahall be set by the prosecutor. 
[] iBscheduledfcr _______________________ --' 

[ 1 defendant waives any right to be press at any reaitutioo hearing (defendant.'. initials): ___ _ 

i/tRESTmmON. Orde' Attached - ~~, - s ~f..J -

4.3 COSTS 01' INCARCERATION 

4.4 

4.S 

[ ] In additioo to ether cOllts imposed herein. the court fmds that the def'fIldant. has cr i8 likely to have the 
means to pay the costa of incarcrratioo, and the def'fIldant i8 crdered to pay auch coIIt8 81: the Itatutay 
rate. RCW 10.01.160. 

COLLECTION COSTS 

The defendant Bhall pay the COlt. of ""ices to collect unpaid lesal fanancial ClbtigatiQ'ls per oonIract cr 
IIlaI:Ute. RCW 36.18.190, 9.94A. 780 and 19.16.SOO. 

INTl!lttST 

.JtJI)(D.fENT AND SENTENCE (JS) 
(Felcny) (l12CX11) Page 4 of 1 S 

0IIIce 01 Pros«utlnl Attorner 
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Telephone: (253) 798-7400 
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The fmandal obligatiCl18 imparecl in thi 8 juctarnent shall bear interest !run the date of the jud.,nem until 
p~ent in full, at the rate applicable to civil judtPnenta RCW IQ 82.090 

4.6 COSTS ON APPKA.L 

An award of costs on appeal agama the defmdant may be added to the tcta1lepl fanancial ooligaticm. 
RCW.1Q73. 

4.7 [Xl BIVTESTlNG 

The Health Department. a" designee shalilellt and coonael the defendant fer HIV as loon 88 poaible and the 
defmdantlhall fully ooopfl"llle in the t.atin& RCW 70.24. 340. 

4.8 [X] DNA TESTING 

The deCendart shall have a bloodlbiologicalsmple drawn fer purposes of'DNA identific:atim analysis and 
the defendant lIhall fully oooperate in the tatin& The appI cpriate asenc:Y, the cxunLy a" DOC, IIhaII be 
respmaible fer obtaining the sample prier to the defendant' 8 release fran confanemcrt. RCW 43.43.7S4. 

4.9 NO CONl'ACI' 

The deCendart shall not have conlad with AX, - §II NO CONTACT ORDER (name, DOB) includiq, 
but nClt limited to, pencnaJ, verbal, telephonic, written cr cantac1 thrw&h a third party fa" ~ yeanr (n« 
to exceed themuinuJm UbltcI'y sertence). 

[ ] Domestic Vioimcel\Uec1im ~ er ~ Order is filed with thisJudptert .. d Sertence. 

4.10 OIBI!R: 

4.11 BOND IS HEREBY EXONERATED 

JUDGMENT AND SENTENCE (J3) 
(Fe1cuy) \lf1tX11) Page S of 1 S 

OIftce of Prosecuting Attorney 
!l30 Tacoma Avenue S. RoolD 946 
~, WashlnJtaD 98401·1171 
1elepbone: (153) 798-7400 
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4.12 

• • 
CONFlNEMENl' OVER OS YEAR: PERSlS'l'ENT OJ'FENDER. The defendant was found to be a 
Pcnilltent Offender . 

(X) The court fmda Crunl RAPE CBILD 2 is a moat serioos offenlle and that the defendant haa been 
cxmicted on at lealt two Iq)8I"Ite occ:amm& of mort serious offense CelaUe8, atlealt roc of which 
oco.Jm!d befae the amm1sliro of the «her moat aeriooa offense fer which the defendant wu 
pn;vioosly convided. 

(X 1 The court flf\da Coont RAPE CBII.D 2 is a crime listed in aCYl 9.94A.03«31)(bXi) (e.g.. rape in 
the fn degree. rape of a dUld in the fn dearee (when the offender was sixteen yean of age (I" 01da­
when the off81der canmitted the offense), child moleataticm in the fn degree, rape in the fJecood 
de&ree. rape of a child in the secmd dewee (when the offender waa eighteen ye&rl of age (I" older 
when the offender canmitted the offense) a" indecent libeties by fcrcible ccmpulsioo; (I" any of the 
following offenaes with a fmding of aemal motivaticm: murder in the fn degree, PJLII"dcs- in the 
seccmd d~ homicide by abuse, kidnapping in the fn degree. kidnapping in the second degree, 
_suit in the fn dearee. allBUlt in the seccnd desree, aaaault of a child in the ftnt dewee. _suit of a 
child in the secmd degree ex" burglary in the Cn cle&ree: ex" an attempt to canmit any a-ime liated in 
RCW 9.94A. 030(31)(b )(0), and that the defc:ndant haa been ccmided on atlealt me separate 
cecum. whdher in this state (I" elsewhere, of a crime listed in RCW 9.94A.03O(31)(b)(i) a" any 
federal (I" out·of·1tale offense er offense under prier Wuhinatallaw that it ccmparable to the offenses 
listed inRCW 9.94A030(31)(b)(i). 

Those prier CCDvictialB are included in the offender tare as listed in Sectim 2. Z of thi. Judpent and 
Sentmce. RCW 9.94A03O, RCW 9.94A. 

Ca) CO.NFINEMENr. RCW 9.94A.S10~RCW 9.94A.$89, Defendant ill sentenced to the following 
term of tcta1 cmfuument. in the rulltody of the Department of C<ln"etlic:na: 

Life witlwt the poaibility of early release on count "JZ:.. 
'3 I ~ malths en count T ---==-----
3 I ~ mcoths m Count :zr ---'------

? ~ ~ .. S- months en Count _-=:!Il~ __ _ 

I ( b rmrihs c:n count. ~J=SI=-__ _ 

Adual number of mmths of tctal confimment crdcnd is: Life withaJt the poBBibility of early release. 
(b) CONSEClTllVEICONCURRENT SENTENCES. RCW9.94AS89. All cwnl8 thall be served 

ccocumnt1y, etcept fer the pa'tiro of those counts fer which thtre is a lPecial ftndin& of fU'efll'1D a" 

otha' deadly weapon as s« fa1h above at Sect.iCll 2.3. and except fer the following counts which dJall 
be served consea.tively: 

The sentence herein thall run ocnseaJtiveiyto all felCll)' sentences in «her cause numberatbat were 
imposed priCl"tothe ccmmiaaim of the aime(s) being semnced. 

The sentence herein shall run ocnOJlTeDt1y with fdeny sentences in «her cause nwnbera that were 
imposed IIJb.equent. to the cmmissicn of the aime(.) beins aem.enc:ecl unle. ~envise set fath here. 
[ ] The sentence herein shall run caJIea4ively to the felmy S«ltence in cause rwmber(s) ____ _ 

The sentence herein !ball run ccmseaJtively to alJ previay imposed misdcmeancr sentences unlcs. 
~iseasfa1hhere: _________________________ __ 

Ccnfmc:mmt all CCXllllltJlce immediately unless ~enrise set fath here: ________ _ 

JUDGMENT AND SENTENCE (JS) 
(Felooy) (l1'JJX11) Page 6 of 1 S 

Ollke or Proieaad.,. Attorney 
930 'liocoma AVedlJe S. Room !146 
1'IIcoma, Washington 9II401-Z171 
'filephone: (153) 7911-7400 
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4.13 O'tHER: 

JOOOMENT AND SENTENCE (.13) 
(Felcmy) (l11JX11) Pap 7 or 15 

• 03-1-06161-1 

0IIke 0I~ ... At1Gmey 
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4.12-

• 
CONi'J!O:MENT OVER ONE YEAR. The defendant is aemenced • follows: 

(a) COlU'Jl'Q!:MENr. RCW 9.94A.589. Dcfcmlant inentenoed to the followina tam oftdal 
canf'sntmeIIl in the cuatody of the Department of CClTeCticm (DOC): 

m<dhI ell Coum. ---- ____ mClIItha ell Courlt 

ma1thI ell Count ----
JIlCI1I:hs ell Count ----

CONl'1rO£MENT. RCW9.94A.112.. Defend_ illldencedtothe follow' 
Q$)dy of the Department of CcmaiCdl (DOC): 

Cari ___ Minimum Term: ______ _ 

CCJd Miniaun Tsm ------
Can. ___ MmiaunTerm _____ ~'MOntbI 

The Inddaminate SentcncinSRe9iew Board may • 

Actual num.ber of mcmtbs of tcltal conf'snanert crd 

j&JamumTcrm: 

l4u:inun Term: 

(Add mandatay (narm, deadly weapomr. and aI m<tivltim mhancement time to Nt cmaecutively to 
dher ca.mta. .. Sect.im 2. 3, Sentencing D abof e). 

[ 1 The c:onf'merncnt time on Camt(a) contain(.) • rnandItay rrUnimm tam of ___ --'" 

CO.NDCUTIVElCONCuRRli!NT CES. RCW 9.94A589. All CXllI'JtI_ll be ..,ed 
CICIlCUr'J'dJy. _a:pt f(l" the pati tbaee c:ClUIlt8 fer which tIun i •• lIPeciaJ randin& of • fJJ"ell'1no ether 
deadly WeapcJl, sauallMtivlti VUCSA in. ~ ZIOPe. «maraJCacture or mtthampbetamine with 
juvenile preIIIJl u lit fath e at Secticn 13. and acept ((I" the follow ina ootdI which .... 1 be atn'eeI 
~v~: _____ ~~-"" _________________ -"" ____ .-.. 

The 8I!Ilt4!noe herein 
the ccmrni.aim cl 
IIIDenoeJ in cther 
the fo11Of1iDs 

1 nm. CIClI1EaJtiV~ to all felcny 88Jte'loel in ether ailE numb 8"1 impoaed pri« to 
aimt(8) bc::ina aenlalced. The INdcrIcc herein nil run cmaJl'l'1lt17 with felony 

.. mmlMn imposed after the carmillion orthe a'inx(') beins M'Itenoed except ((I" 
mmbenr. RCW9.94A.S89: ________________ _ 

nil ccmmmoe immediately mlea <liherwiee .. fcxthhere: ________ _ 

defendllrlt shall receive a-ecIit fer time lIII'ged prier to 1IeIItalc:in& if that conf'lI1CIn«It wal .oIdy 
underthi. c:auae runber. RCW 9.94.A.5QS. Tbetime • ..,ecS mall be cCllJ1)Ut.ed by tbejail urue_U\e 
cndit f(l" time lSVeei prier to latenc:ina ilspec:ificaJly lit fath by the ccut: ______ ....J 

.JUI>GMENT AND SENl"EN'CE (JS) 
(pelc:my) OfUXTf) Pase 8 of J S 

Oftkt all'nlIee.tlna Attonlity 
'30 1'IamaI8 Avenue S. Room '" 
'hcomII, WuII\qton _1·117. 
'Ie/epIUIne: (153) ."..7400 
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4.13 

• 
[ ] coMMtJl'QTY PLACEME!I1T (pre 711100 offenses) is crdered .a folloara: 

caunt fer mmthI; 

Cwnt fer mmtha: 

CCIUnt fer mcnths: 

Camt fer rncrJtha. 

caunt fer mmtha 

[ Xl COMMUNrl'Y CUSTODY is ardered u folloara: 

Camt .::r fer a ranae fran: 36 to 36 ~ 
Camt E fer a t"8IIF fran: 3-' to 3, ~ 
Ccunl nr fer. nnae !rem: J~ to '3, ~ 
CCIJOt UI. fer a ranse fran Sb to L(S' McmthI 

CCIlnt fer a nnae fran to Mcnths 

[X] COMMUIm'Y CUSTODY is Ordered fer CCUltIlNdmced under RCW 9.S\4A. 712, &an time of 
releue &em total canf'1llfIIltd \dil the apiraticm otthe maimum lelJtmce: 

Ccunt until __ yare Cram today'. date [] fer the nmainder or the Defendant' a life. 

CCIUnt until __ yean !rem today'. date [] fer the nmainda' of the Defendant' a life. 

CCUlt until __ years &un today' a date [) fer the nmainder of the Defendant·slife. 

Cmnl until __ yearsf'rcmtoday'adate [1 ferthereaminda'oftheDefendanrslife 

er fer the period of earned release aw arded purlUant to RCW ~.94A. 728(1) and (2). whidtevcr ialcnpr, 
and atandard mandatcry ccrulitims are «d8'ed. [See RCW ~. 94A fer community placement ofTen.ea -­
seriClUll riol_ offeme, aeccnd de."e 1I.wt. any aime &pintt • pO"llCrl with. deadly wapm randin& 
ChapU!r 6~.~ er 69. S2 RCW offense. Community Clatody foilowi. tam fer. 85 offfllR -- R(!W ~.S\4A. 
U811 p8l"lllJ"llPh 4. 7 to impoae ccmmunity cultody followina w cR ethic camp.] 
While en canmunity placement er ccmmunity ClIltOdy. the defendant 1haI1: (1) repat to and be available 
fer cantact. with the IlBiped (UlJlDunity CIX'l""CCticn. officer 18 cIirededi (%) wcxk at. OOC-appror eel 
educaticn, employment andler oammunity 8I!r9ic.e; (3) n~ ccmume oontr'OIled IUbltancn ezcept pursuant 
to lawfully iaaJed preacripti~ (4) net unlawfully POll_ CGItrollecl substance. while in ammuaity 
ClIllody, (S) pay IUp8'9iaicn fees 18 daennined by DOC; and (6) perfcrm affsnnative ada necenary to 
mcrli.tCI" ccmpliance with the crdt.rs of the court u required by DOC. The residence locaticn and living 
81raD88llents are &lbjfd to the priar lIppI'Wai of DOC while in ccmnunityplacenenl er ccmmunity 
QJIItoc!y. Ccmmunity CUIItody fer lex off'endcn may be extended fer up to the III.atut«y maimum term or 

JUDGMENT AND SENTENCE (JS) 
(Feloqy) (J12OO1) Pap ~ of 1 S 

0IIke 01 Proseclllln& AtI8nIey 
930 -r-na A\'eDue S. Room 946 
'IlICVIllll, WalllIIJItoD 9lI4Ol-1171 
T~pbone: (153) '79807400 
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the sentence. Violaticm of cunmunity QlIllOdy impaled fer a sex offense may reult in additicnal 
canf'1IlfIIlCI1t. 
[ I The deCendant lihall nd. consume any alccitol 
[ ] Defendant. dJall have no cmtact with: _________________ ~ 

[ I Defendant llhall nmain [ ] within [ ] c:d.Iide of a specified geollfllPhical bamdary, to wit: ___ _ 

[ ] The cletendant lIhall participate in the following aime-relatecl tredment er CClJD8e1ing lIInica: __ 

[ ] The defendant shall underJO an evaJuaticm fer tratmmt fer [ I dcmettic violence [ J IIlblltance abuse 

[ ) mGal health [ ] ansa-management and fUlly c:cmpJywith all raxJIUUended treatment. 

( J The defendaot Iihall ocmply with the followina aiJne.relat.ed prdlibitiCllS: _______ _ 

m ALSO APPINJ)IXH orm 
Other canditicml may be impased by the ccut er DOC during ccxnmunity cuatody. er are set fcxth here: 

( I WORK: ETBIC CAMP. RCW 9. ~690, RCW 12.09.410. The ccut rmcls that the defendant il 
elisible and i.likely to qualify fer wait ethic camp and the court I CCClI4iiCllda that the deCendant ISVe the 
amtence at a work ethic CIIIq). Upon c~letim ofwark Ethic camp, the defendant shall bereleued on 
ccmnunity c:uatody fer any nmainina time oftcta1 cmf'manent, subjett to the conditicns belOIt'. Violaticm 
of the conditicm of ccmmunit¥ CUIlodymay rauJt in a rdum to tcta1 C<IIfinanm1 fer the balance of the 
defendant"nmainin8 time or tcta1 cmf'msnent. The CCX1CIiticns of ccmrrumity culltody are III:ated above in 
Sec:ticn4.6. 

OWLIMlTS ORDER (knoml drug trafficker) RCW 10.66.0z0. The followm, an:u are oI.f limibto the 
defend_ wbileunder the lIlp8'9illim of tile CCUlly Jail er DepaI1:med. of CCI'I'ec1icnt _____ _ 

~~IlO:MlM. RCW 9.94A. 712. Defendant il sentenced to the followina term of c:mfmanent in the 
t!I_odV'bftJ~Departmtnt or C~(N (pOC): 

count ______ MantIuJ MainunTmn: 

~ _____ MmIhI MaimLmTenn: ccunt. ---
CCUlt Minimum Term ----- -----~~~-

Muinun Term: 

CCUJt Minimlm Ttnn 
~--- ------------

CcImt. Minimum Term McIntha ----- ------------
The Indel:8Tninate 8entencinIReview Board may ina'eue the minimum term 

J ,_ 

JUDGMENT AND SENTENCE (JS) 
(P'eJ~) O/1JX11) Page 10 or l' 0IBce oIl'rMec:utlnl Attorney 

930 'l'lmlma Aveaue S. Room 94(j 

'1'acomlI, Wultlngtan 98402-2171 
'Nepllone: (253) '798-7400 
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COM'MUNll"Y CUSTODY is Ordeftd fa' counts sentenced under RCW 9.94.A.712, frcm UJ' ~lII"TeJ 
fran td:al cmfmcmmt until the expiratim of the maximum BCI'4enoe; 

count \Dil _ yCln ftcm today's date 

count until fer the nmaincla' of the DeCcndant' a life 

coont untiJ [ ] fa' the remainder of the Deft.ndant'a life. 

Coont _ years fran today' s date [ 1 fer the rvnainda' 0[ the Defflldant' slife. 

until years frcxn today' s date [ 1 fer the nmainder of the Defendant' B life 

V. NOTICES AND SIGNATURES 

COLLATERAL ATTACK ON.JtlDGMElU. Any peUti.m <r mctim £<r co1latcnl attack m this 
Judf,ment. and Sentence, including but net limited to 8n¥ personal n!IItraint petition, state habeas ccrpUI 

petition, mctim to vacate judgment. mctim to withdraw IJ,lilty plea, mctim f<r new trial <r mctim to 
arret jt.Jd&ment, mlllt be filed within me year of the fmal judgment in this rnatUr. except as provided fer in 
RCW 10.73.100. RCW 10. 73.090. 

LENGfB OJ'SUPERVISION. Fer an offense canmitted prier to July I, 2000, the defendant IIhalI 
remain under the cClIJrt'8jt.riadidian and the aupcniei.on of tile Department oCCarrect.iane f<r aperiod up to 
10 years fnm the dale of sentence er release fran confmernent, whichever is 1mget', to 8S8UI"e p~efIt of 
alii" fmancial cbliptioos unless the <XIUI't ext.endt the aimina1 jud&mmt an additiatal 10 years. Fer an 
offense cxmmitted m cr after July 1, 2000, the coort. shall retain juriadidim rNa'the offenda', fer the 
purpose of the offender's canpliance with payment of the legal fmancial oblipticm, until the cbJiptim is 
canpletely satisfied, reaardless of the atat:utuy maximum fer the crime. RCW 9.94A. 78) and RCW 
9.94A.SOS. 

NOTICE OJ' INCOME-WD'BBOLDING ACTION. If the ccurt haa n« crdered an immediate nctice 
ofp~l deductim in Sectim4.1, you are n«ified that the Department of CaTeCtimsRllQ' issue a n«ice 
of payroll dedudim without nUiCle to you if you are mere than 30 days put chJe in mmthIy paymfllts in an 
amcunt equal to er greater than the amount payable fer one mCllth. RCW 9.94A. 7602. Other incane­
withholdins ac:ticn under' RCW 9.94A may be taken withool. further ncltice. RCW 9, 94A. 7602. 

CRIMINAL ENJ'ORCEMENI' Am> CIVIL COLLECTION. Arty vioiatiQ1 of this .iJdIPDmt and 
Sentence i8 punir.hable by up to 60 days or ca1f'mement. per violalim. Pa' sect.im 2.S of this document, 
I" fanancial obJiptiane are collectible by civil means. RCW 9.94A. 634. 

B FIREARMS. Y 00 must immediately tll.llTender' any conoealed piatolliCEll8e and you may nc:t. own, use« 
possea any farearm unlea your risbt to do 80 is mtcred by a ocut of rcccrd. CIbe court clerk ntl 
fcrward a copy ofthe defendant·s driver's license, identic:ard, er cuupaiilble identificatim to the 
Department. ofLioensing almg with the date of ocnvid.i(Xl cr cmmitment..) RCW 9.41. 040, 9.41.047. 

S.6 SEX AND KIDNAPPING On'ENDER REGISTRATION. RCW 9A.44.13O, 10.01.200. Because this 
crime involves a sex offense er kidnappins offense (e. 8-, lcidnsppins in the flnlt ~ lcidnapping in the 
ICCCIld dqp-ee, <r unlawful impri~ u def'med in maptel' 9A.40 RCW where the victim ia a miner 
and yoo srenc:t. themincr"s parent), you arereqWred toregirter with the eheriff of the county of the &tate 
ofWuhinaton where you reside If you are net a resident ofWrubinatat but yoo are.1itUdalt in 
Wathingtoo er you are employed in Wlllhinatm a' yoo carry (Xl 8 vocatim in Washington, yoo must nWlIt8" 
with the r.heriff of the county of your school, pl80e of employment, er vocaticn YaJ mult regiIler 
immediately upon beins sentenced unless you are in Olatody, in which case you must regillt8" within 1.4 
hours of your rdealle. 

JUDGMENT AND SENTENCE (JS) 
(Fel~) (J12CXJT) Pap! 11 of IS 

0ftIce of ~nl Attorney 
930 1'Icoma Avenue S. Room 946 
'lBCGma, WashlJlllOD 9840302171 
Ttlepbone: (lS3) 798·7..uo 



4 

5 

6 

7 

8 

. ~ .. 
, ~ 'I 9 

10 

11 

12 

13 

14 

16 

17 

18 

19 

20 

... 1iI 

.,' I' .21 

22 

23 

24 

25 

26 

" ...... 
. ',,' .27 

28 

• 03-1-Q6167-2 

If YaJ 1e&9 e the rate following YWI' aentencina cr refa. fran cuatady bl4later more back to 
W~ you rmJlt reaP- within 30 day. after morin,to thi. IItate cr within 1A hCU1I after doina 10 if 
yell are under the jurisdiclim of this atate'B Department or Can!clians, If yell leave this rate fdlowinl 
)'CUr arm.mcing cr reJeue (run autocIy but 1_ while nat a residmt ci.Wadlinpn ycu beccme enployt:d 
in Waahinatm, carry cU • voc:at.im in WIUIbirWm. cr attend amoo1 in Wahinatcn. yclU rm1IIt l'e8iaur within 
30 days after atar1ina scfloo1 in thisllbte er becamins enployed or c:an,ing cd. vocalim in thislltate. or 
within 1A baura after cIoina 80 if ycu areunchr the jlriadictim ofthi. mu. Department cI CmectiCl'l8. 

Ifyoo chan&e yourraridence within a cClUrty. ycu aut taleS writtm notice of. ycu c:hanF of raicknce to 
the lIheriff within 72 houri of movina. If you chanse yWI' reaideoce to a nell' county within thislltale, you 
mua ICOd written mticc of your c:banae of residence to the Iberiff of ycu' new cowq of raidalce at taut 
14 days befeft Mcwina, reaillhr with tballberiff within 1A houra of moving and yeo onllt sive wrilta) 
nctice of yeu- manse of address to the rberiff or the CXUJty where Iut. reaillUnd within 10 days of 
moring. If you mcwe aJt orWaahinatcn State. you mua allO send written natice within 10 days of mc:Ring 
to the county Ibriffwith whem yeo la11t"lilltG'ed in W~ State. 

If you are a resident ci. WIUbirWcn and)'Cl1 are admitted to a pd)lic cr privale inltitutim of higher ecfucatim, 
yclU are requind to ndify the Ibcriif of the county of ycu' residmce of ycu' intent to attend the imtitutim 
within 10 days of enroIIina cr by the rn buaineaa day after arriving at the irutitutim, whiche9er is earlier, 
Even if you lack a fixed residence. you are required to regilt.er. Rqiltratim Il'JUIt OClC\r within 1A howw of 
release in the eCUDty wlure you are being lIlper9iaed if ycu do net have a residence at. the time of ycu' 

release fran CUItody cr within 48 holn excluding weekends and holida,. after aalling to hage a rlXed 
residence. If you enter a different <DJnty and Itay there fer mcft thm 14 hcuI, you will be rerp.drecl to 
rc:aillta" in the new comty. Yau mUll"'o rc:pat weekly in penon to the lberifC olthe caunly wbm: you 
are"liaterecl The weekly repat thall be m a day apec:ified by the CO\I1ly aberiff. office. and ahall oa:ur 
durina ncnnaI bUllin.- houri. The CIWJJty Bherifr. office may require you to lilt the loc:atiml where you 
have stayed during the lut Befell days. The lack or a flDCiftllidence i. a factcr that may be considered in 
d&ennining an cffmda-'. ri.level and IIhaII mdte the offmder tubjed. to dilclollft of inf«mat.im to the 
public at lqe punuant to RCW 4.1A.S5Q 

If you more to ancther ate. cr if you wen. carry m a vocaticm, er attend sdlool in ancther alate you 
must "liar 8 new addrea. fingerprim:a. and phctqjraph with the new aale within 10 days after 
atabliahins raidmc:e. cr aftc:r beginnina to wen. carry m a vocatim, cr attend school in the ns state. 
Y Ql mwt alto send writtEn ndice within 10 days of mcwing to the new atate cr to • fnan CCU'Ilry to the 
ccunty Ibtrifl'.ith whcm you lut resilltc:rcd in Wuhinaton State. 

JUDGMENT AND sENTENCE (J9) 
(Felcny) \1f1J:X11) Page 12 of IS 

0IIIce or ~udnl AltorDe)' 
930"nKmna AYenlle S. Room !N6 
'J'IIcom-, Wabl".toa "...2·2171 
Telephone: (253) 7911-7400 



2 

3 

4 

5 

7 

8 

9 

IO 

11 

13 

14 

15 

16 

17 

19 

20 

21 

22 

23 

.wL.L" 
I" \ 24 

25 

26 

27 

28 

- '1'1 \. 

• 03-1-06167-1 

S.7 OTBXR: ________________ ----______________________ ~------------

DONE in Open Court and in the presence of the defendant. this 

-
Deputy Pl"oaecuting~ 

Print name: ~ fVU ~ 
WSB# 1~C 

lPd) 0A. rn A f 

VOTING RIGHTS n'ATEMIi:NT: RCW 10.64.140. I acknowledge that my right to vcte has been loat due to 
felcny convictions. If I am registered to vde, my VW!r registration will be cancelled. My ri8l4 to va:e may be 
n:stcnd by;. a) A certificate of' discharge imued by thesenlencing court. RCW 9. 94A637~ b) A cwrt c:rds- ilJSLled 
by the sentencinS court resla'in& the risbt, RCW 9. 92. ~ c) A [mal crder of diachqe illlled by the indd8minate 
sentence review board. RCW 9.96.0:50; a' d) A certificate ofratcntion iawed by the IOVc:m<X'. RCW 9.96.020. 
V cting befcre the right ill reta"ed is a class C felooy. RCW 92A.84.66o. 

Defmfm',--= ~~_ fM.~ 

JUDGMENT AND SENTENCE (JS) 
(Fela1)'} OI2!XJT) Page 13 of 1 S 

Offtce or PrvsmaUna Atlorae)' 
930 Tacoma Avenoe S. Room !146 
Tac:oma. WashfnatOD 9IWOl.1171 
Telephone: (253) 798-7400 
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ClI.'RtMCATE OF ClJi!RK 

CAUSE NUMBER of this case: 03-1..06161·1. 

I. KEVIN STOCK Clerk of this Ccut, certify that the fCft80ina is a full. true and· <U'l'eCt c~ of the .TudaJn81t and 
Sentence in the abor e-ditled actim now on reccrd in this office. 

W1TNE8S rnyhand and leal of the &lid Supericr CClUI't aff"lXed thie date: ________ _ 

Clc:rftofaaid COJnty and state, by: ______________ • DqnJty Cia 

mENTIFICATION OF COtJRl" REPOJl11i:R 

KIMBERLY A. O'NEILL 
Ccut RepcxUr 

JUDGMENT AND SENTENCE (JS) 
(FeJmy) (lfJlX11) Paae 14 of IS 

omce of PrOIecuClul Attoraey 
'30 1lIcoauI A"enue S. Room '"" 
Tacoma. W .... laltOD 9(W02.2171 
Telephone: (253) 7!J8.7tOO 
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DECLARATION OF ANTHONY SAVAGE 

I, Anthony Savage, declare: 

1. I was trial counsel for Frank Earl. 

2. During trial, as part of jury selection, the trial court used a confidential 
questionnaire for all prospective jurors. 

3. Eventually, I assume, those questionnaires were filed under seal. 

4. However, there never was a time when those questionnaires were available to the 
public. In other words, the questionnaires were always private-only the Court, 
the lawyers, and the defendant were permitted to view the questionnaires. 

I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE 
OF WASHINGTON THAT THE FOREGOING IS TRUE AND CORRECT. 

Date and Place Anth@t.:«s~ 
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25138 12/21/2 85 18115 

DEC - 5 tOf~ 

Piarc& Count-f()ll~ 
By---::~~­

DEPUTY 

7 IN THE SUPERIOR COURT OF WASHINGTON, COUNTY OF PIERCE 

8 

9 STATE OF WASHINGTON, 
Plaintiff 

10 

11 

12 

13 

vs. 

EARL, FRANK CHESTER, 
Defendant 

Cause No. 03-1..Q6167-2 

ORDER TO SEAL JURY 
QUESTIONNAIRES 

14 THIS MATTER having come on regularly by stipulation/motion of the parties to seal jury 

15 questionnaires, and the Court having read the files and record herein, Now, Therefore, it is hereby 

16 ORDERED that the jury questionnaires in the above matter be sealed and not opened, except by 

17 counsel of record or upon order by th~ above-entitled Court. 

18 
DATED December 5, 2005. 

19 

20 

21 

22 

23 

24 

25 
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25138 12/21/2885 88813 

IN THE SUPERIOR COURT, PIERCE COUNTY, WASHINGTON 

STATE OF WASHINGTON 

VS. 

EARL, FRANK CHESTER 

JUDGE FREDERICK W. FLEMING Year 2005 

Cause Number: 03-1-06167-2 
MEMORANDUM OF JOURNAL ENTRY 

Page: 10 of 15 
Judge: FREDERICK W. FLEMING 

MINUTES OF PROCEEDING 

Page:_ 



25138 12/21/28&5 88814 

IN THE SUPERIOR COURT, PIERCE COUNTY, WASHINGTON 

STATE OF WASHINGTON 

vs. 

EARL, FRANK CHESTER 

End DatelTlme: 12112105 12:00 PM 

Judicial Assistant: LOUANNE MARTIN 
Start DatelTlme: 12113/059:38 AM 

Cause Number: 03-1-06167~2 
MEMORANDUM OF JOURNAL ENTRY 

Page: 11 of 15 
Judge: FREDERICK W. FLEMING 

• 
MINUTES OF PROCEEDING 

Court Reporter:DORYLEE REYES 

December 13, 2005 09:38 AM Court convened outside the presence of the jury. All parties 

present and represented by counsel. Pltfs Atty Hammond moves to limit the questioning of 

the States next witness. Deft Atty responds. Court rules. 09:51 AM Jury seated. Pltfs Atty 

JUDGE FREDERICK W. FLEMING Year2005 Page:_ 
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IN THE SUPERIOR COURT, PIERCE COUNTY, WASHINGTON 

STATE OF WASHINGTON 

vs. 

EARL, FRANK CHESTER 

Cause Number: 03-1-06167-2 
MEMORANDUM OF JOURNAL ENTRY 

Page: 12 of 15 
Judge: FREDERICK W. flEMING 

MINUTES OF PROCEEDING 

calls Jennifer Knight, who is duly sworn to testify on direct. 10:05 AM Jury excused. Pitts 

Atty Hammond responds to Deft Atty's objection. 10:15AM Recess. 10:33AM Court 

reconvened outside the presence of the jury. Pitts Atty advises the Court they were unable 

to find case law on the issue at hand. 10:34 AM Deft Atty responds. 10:36 AM Court 

responds. 10:40 AM Pitts Atty calls Jennifer Knight for offer of proof. 10:47 AM Witness 

excused. Deft Atty continues with objection. 11:03 AM Jury seated. Direct exam of witness 

Knight continues. 11: 18 AM Cross exam. 11: 19 AM Redirect. 11 :20 AM Witness excused. 

Jury excused. Deft Atty argues regarding the next witnesses opinion stated in her report. 

Pitts Atty Nelson responds. 11 :29 AM Jury seated. Pitts Atty Nelson calls Michelle 

Breland, who is duly sworn to testify on direct. 11 :57 AM Cross exam. 11 :58 AM Redirect. 

11:59 AM Witness excused. Jury excused. 12:01 PM Deft Atty addresses scheduling 

issues. 12:02 PM PItts Atty Nelson files third amended information. Instructions discussed 

at this time. Recess. 

End OatelTlme: 12113/051:27 PM 

Judicial Assistant: LOUANNE MARTIN 
Start DatelTime: 121141059:06 AM 

Court Reporter:DORYLEE REYES 

December 14, 2005 09:32 AM PEXHIBIT # 12 MARKED FOR 10. 09:38 AM Court 

convened outside the presence of the jury. All parties present and represented by counsel. 

Deft arraigned on third amended information. Deft plead not guilty. Third amended 

information filed in open court. 09:43 AM Jury seated. PItt Atty Nelson calls Stacy 

Sampson, who is duly sworn to testify on direct. PEXHIBIT # 12 OFFERED, ADMITTED 

FOR ILLUSTRATIVE ONLY. 10:02 AM Cross exam. 10:02 AM State rest. Jury excused. 

Deft Atty moves to dismiss Count III. Pitts Arty Hammond responds. Court denies. Deft Atty 

moves to dismiss Court V. Pitts Atty Hammond responds. Court denies motion to dismiss 

Ct V. 10:22 AM Jury seated. Deft Atty rest. Court advises the jurors that we will hear 

closing argument at 1:30PM. 10:23 AM Jury excused. Instructions are discussed at this 

time. 10:40 AM Recess. 01:45 PM Court reconvened in the presence of the jury. Court 

JUDGE FREDERICK W. FLEMING Year 2005 Page: __ 
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IN THE SUPERIOR COURT, PIERCE COUNTY, WASHINGTON 

STATE OF WASHINGTON 

vs. 

EARL. FRANK CHESTER 

Cause Number: 03-1-06167-2 
MEMORANDUM OF JOURNAL ENTRY 

Page: 13 of 15 
Judge: FREDERICK W. FLEMING 

MINUTES OF PROCEEDING 

instructs the panel regarding the law. 01:58 PM Recess. 02:12 PM Court reconvened in 

the presence of the jury. Pltfs Atty Nelson gives closing argument. 03:13 PM Recess. 

03:34 PM Court reconvened outside the presence of the jury. Court advises counsel that 

juror #6 has an airline ticket for Monday morning. Colloquy. Juror remains. 03:36 PM Deft 

Atty gives closing argument. 03:58 PM Pitts Atty Hammond gives rebuttal argument. 04:22 

PM Alternates will be jurors # 3 & 6. Jurors excused. 04:26 PM Jurors seated. Court 

advises the jurors of the alternates duty. Alternates excused. Court instructs the panel 

regarding deliberations. 04:43 PM Recess. 

End DatefTIme: 121141054:43 PM 

Judicial Assistant: LOUANNE MARTIN 
Start DatefTIme: 12115/0510:27 AM 

Court Reporter:DORYLEE REYES 

December 15, 2005 9:00AM Jury present and begin deliberations. 10:25AM Jury knocked 

with a question. All parties called. 10:58 AM Court reconvened outside the presence of the 

jury. Court advises counsel of the jurors question. Colloquy. Court responds in writing" 

Please refer to your exhibits and instructions" signed by Judge Fleming. 4:15PM Jury 

excused to return tomorrow@ 9:00AM. 

End DatefTIme: 12116/059:56 AM 

Judicial Assistant: LOUANNE MARTIN 
Start DatefTIme: 121161059:56 AM 

Court Reporter:DORYLEE REYES 

December 16, 2005 09:00AM All jurors present. Jury is not able to begin deliberations as 

juror # 7 has a doctors note and is unwilling to return to jury room and continue 

deliberations. All counsel called. 10:01 AM Court convened outside the presence of the 

jury. Court advises counsel and the Deft of juror # 7's issue. Pltfs Atty Nelson request time 

to consult appellate unit. So granted. 10:10 AM Recess. 10:31 AM Court reconvened 

outside the presence of the jUry. Court advises counsel that he suggest the juror inquestion 

JUDGE FREDERICK W. FLEMING Year 2005 Page:_ 
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IN THE SUPERIOR COURT, PIERCE COUNTY, WASHINGTON 

STATE OF WASHINGTON 

vs. 

EARL, FRANK CHESTER 

Cause Number: 03-1-06167-2 
MEMORANDUM OF JOURNAL ENTRY 

Page: 14 of 15 
Judge: FREDERICK W. FLEMING 

MINUTES OF PROCEEDING 

be brought back up to the jury room and he will read the deliberation instruction and several 

of the Courts instructions given the panel before deliberation. 10:35 AM Pltfs Atty suggest 

the juror #7 be questioned outside the presence of the other jurors. 10:37 AM Deft Atty 

suggest the juror be excused, as well the offending juror. Colloquy. 10:40 AM Court 

addresses the issue further. 10:44 AM Juror #7 called to return to the Court room for 

questioning by Court and counsel. 10:46 AM Juror #7 present and questioned by the Court. 

Court affirms with counsel that juror #7 be excused. Both counsel request the name of 

offending juror. 

11 :04 AM Juror #7 excused to foyer. Court advises counsel that this juror will be excused 

and an alternate will be called in and deliberation will begin anew. Colloquy. 11:13 AM 

Juror # 7 excused. Presiding juror seated in the Court room. Court advises Presiding juror 

of the next steps and that we have excused #7. 11:17 AM Juror # 3 called to return. 

Recess. 01:44 PM Court reconvened outside the presence of the jury. Juror # 3 the 

alternate is seated in her chair. 01:46 PM Court advises the jury panel that juror #7 is 

excused. Juror # 3 is taking her place. 01:48 PM Jury excused to begin deliberations. 

01 :49 PM Recess. 01 :50 PM Deft Atty files a letter from Deft. Court reads the letter on the 

record. Ja files letter in open court. Pitts Atty Nelson request marking the letter from juror # 

7's Dr.as an exhibit. Court orders Pitts Atty Nelson to bring an order to seal and he will sign 

it..Recess. 04:11 PM Jury excused to return on Monday @9:00AM. 

End Daterrlme: 12116/054:12 PM 

Judicial Assistant: DWAYNE CHRISTOPHER 
Start DatelTlme: 12119/059:13 AM 

Court Reporter: NOT ON RECORD 

December 19, 2005 09:12 AM Jury continues with deliberations. 

12:25 PM Jurors break for lunch: lunch ordered in. (ake) 

01 :01 PM Deliberations resume. (ake) 

02:36 PM Juror knocks on door. Verdict has been reached. Counsel contacted. 03:28 PM 

Jury enters Courtroom, seated. Court reads verdict: Verdict Form #1 - guilty; Verdict Form 

JUDGE FREDERICK W. FLEMING Year 2005 Page: __ 
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IN THE SUPERIOR COURT, PIERCE COUNTY, WASHINGTON 

STATE OF WASHINGTON 

VS. 

EARL, FRANK CHESTER 

Cause Number: 03-1-06167-2 
MEMORANDUM OF JOURNAL ENTRY 

Page: 15 of 15 
Judge: FREDERICK W. FLEMING 

MINUTES OF PROCEEDING 

#2 - guilty; Verdict Form #3 - guilty; Verdict Form #4 - guilty; Form #5 - gUilty. 03:31 PM 

Court polls jury. 03:33 PM Court thanks. excuses jury. 03:34 PM Court/counsel: colloquy re: 

sentencing. Sentencing set for January 20,2006 at 1:30 PM. Court signs Scheduling Order 

& Conditions of Release. 03:41 PM Court at recess. 

End DatelTlme: 12119/051:04 PM 
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APPENDIX E 



DECLARATION OF FRANK EARL 

I, Frank Earl, declare: 

1. I am the Petitioner in this case. I make this declaration according to my best 
memory. My current counsel read this declaration to me before I signed it. 

2. During trial, as part of jury selection, the trial court used a confidential 
questionnaire for all prospective jurors. As I recall, those questionnaires were 
filed under seal. 

4. There never was a time when those questionnaires were available to the public. 
In other words, the questionnaires were always private-only the Court, the 
lawyers, and the defendant were permitted to view the questionnaires. If the 
questionnaires had been available to the public, I would have wanted a family 
member to read them for me and tell me how prospective jurors answered the 
questions. 

5. Because I cannot read most things, I need them read to me. During this case I 
sought to have my family read documents to me, since my lawyer apparently did 
not have the time to do so-or at least to do so thoroughly. 

6. I was told, however, that the confidential questionnaires were just that­
confidential. Thus, I could not have a family member view them, much less read 
them. In addition, my attorney did not read them to me. I was unable to read 
them. So, I have no idea what they said. 

7. After the lawyers reviewed the questionnaires, several jurors were questioned 
one-by-one. Although my memory is not clear on this point, I believe that no one 
was allowed to watch the trial during this process. I had several family members' 
who attended trial regularly. 

8. During the complaining witness's testimony, my attorney wore a device which 
enabled him to hear the witness. I was not provided with a similar device. 
Because the witness spoke so softly, I could not hear a single word she said. 
Several times I told my attorney that I could not hear, but each time he told me to 
be quiet so he could hear himself. 

9. I did not object to the court because I told my attorney who did not bring it up to 
the judge; I did not know I had the right to hear the witness; and because I did not 
want to upset the judge during the witness's testimony. 



I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE 
OF WASHINGTON THAT THE FOREGOING IS TRUE AND CORRECT. 

1/- (}6 - (}'f tJ~~ 
Date and Place ~ rank Earl 
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VERIFICATION BY PETITIONER 

I, Frank Earl, verify under penalty of perjury that the attached PRP 
is true and correct and is filed on my behalf. 

11-6-0'1 \~4&i 
Frank Earl Date and Place 
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