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• 

A. ISSUES PERTAINING TO APPELLANT'S ASSIGNMENTS OF 
ERROR. 

1. Whether defendant can raise an issue of improper opinion 
evidence for the first time on appeal when the challenged 
evidence does not meet the criteria for RAP 2.5 to apply. 

2. Whether defendant has failed to show that the prosecutor 
committed misconduct or that the argument challenged on 
appeal was so flagrant and ill-intentioned that no curative 
instruction could have eliminated the prejudice. 

3. Whether the State presented substantial evidence to support the 
instructions on each alternative means of committing the crime 
of bribery. 

4. Whether defendant has failed to meet his burden under the 
Strickland standard to show ineffective assistance of counsel. 

5. Whether defendant has failed to show the existence of any trial 
error, much less an accumulation of prejudicial error so as to 
warrant relief under the cumulative error doctrine. 

6. Whether defendant's argument that he is entitled to have ajury 
determination that he is a persistent offender must be rejected 
as it is contrary to controlling authority. 

7. Whether the court should remand for correction of scrivener's 
errors in the judgment. 

B. STATEMENT OF THE CASE. 

1. Procedure 

The Pierce County Prosecutor's Office filed an information in 

cause number 08-1-02399-2 on May 19,2008, charging Larry Darnell 

Dunomes, hereinafter "defendant", with assault in the first degree on 
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• 

victim Sonya Bailey, and assault in the first degree on victim Jarvis 

Bailey. CP 1-2. The State filed an amended information on November 

14,2008, which added four counts: attempted murder in the first degree 

against Sonya Bailey, attempted murder in the first degree against Jarvis 

Bailey, and two counts of bribing a witness on October 29,2008, naming 

each Sonya Bailey and Jarvis Bailey as victims. CP 129-133. 

On October 27,2008, the State filed a persistent offender notice 

indicating that conviction on a most serious offense could result in a life 

sentence. CP 335. 

On November 20, 2008, the court ordered defendant to be 

evaluated to determine his competency to understand the nature of the 

proceedings against him, to aid in his own defense, as well as to determine 

whether he was able to form the mental state of "intent" at the time of the 

offenses. CP 134-137. Defendant was found to be incompetent. On 

December 10, 2008, the trial court ordered defendant to be committed to 

Western State Hospital for 90 days to have his competency restored. CP 

163-164. 

Based upon a Forensic Psychiatric Report that indicated defendant 

was currently competent to stand trial, the court entered an order of 

competency on March 18,2009. CP 165-181, 182-183. 
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The State filed a second amended information on December 2, 

2009. This information dismissed count six, bribing a witness as alleged 

against Jarvis Bailey. 

Defendant's trial commenced on November 16,2009, before the 

Honorable James Orlando. The jury convicted defendant of two counts of 

assault in the first degree, CP 263, 264, two counts of attempted murder in 

the first degree, CP 266, 268, and bribing a witness. CP 270. The jury 

also returned special findings that defendant was armed with a deadly 

weapon at the time he committed the two counts of assault and two counts 

of attempted murder. CP 271, 272, 273, 274. 

At the sentencing hearing held on December 18,2009, the State 

presented evidence showing the defendant to be a persistent offender 

based upon a prior Louisiana conviction for aggravated battery, and a prior. 

Washington conviction for arson in the first degree. To prove defendant's 

Louisiana conviction by a preponderance, the prosecutor called 

defendant's community corrections officer, who testified that defendant 

had been under supervision by the Department of Corrections prior to May 

15,2008. 9 RP 715. A forensic examiner testified that she had compared 

defendant's booking fingerprints taken on May 16,2008, with those 

provided by the Louisiana Department of Corrections. 9 RP 718-719. She 

concluded that the fingerprints taken in Louisiana were those of the 
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defendant. 9 RP 719. The prosecutor entered the certified copy of the 

prints taken in Louisiana and a copy of defendant's King County 1994 

conviction for the most serious offense of arson in the first degree as 

exhibits to the sentencing hearing. 9 RP 719, 722. The State also 

submitted a mandate and opinion from a Washington appellate court 

reviewing in one of defendant's prior convictions, in which the court 

upheld the determination that defendant's prior aggravated battery 

conviction from Louisiana was comparable to an assault in the second 

degree in Washington, and should be included in the criminal history. 9 

RP 720. Defense counsel responded that she had researched defendant's 

1988 Louisiana conviction for aggravated battery, and concluded that it 

constituted a most serious offense in Washington, 9RP 712. Defendant 

disagreed. 9 RP 712. 

The trial court found that defendant's aggravated battery 

conviction in Louisiana was comparable to Washington's charge of assault 

in the second degree. 9RP 728. The court found defendant to be a 

persistent offender, and he was sentenced to life without parole for the 

attempted murders in the first degree, and 84 months on the bribery 

charge. I CP 291-304. The court also imposed 24 months for the deadly 

I The court correctly did not impose sentence on the two convictions for assault, finding 
they merged with the attempted murder convictions; the judgment, however, improperly 
lists the assault convictions. 9RP 727-728; CP 291-304. This error requires correction. 
See, infra. 
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weapon special verdict. Defendant was ordered to have no contact with 

the victims. 9 RP 726. 

Defendant timely filed a notice of appeal. 

2. Facts 

Sonya Bailey testified that she has been married to defendant for 

over ten years. 6 RP 298. On May13, 2008, she drove him to an 

apartment in Seattle and then returned to a friend's house in Tacoma. 6 

RP 298-300. Defendant came to the friend's house the next day and 

argued with Sonya? 6 RP 301. Defendant demanded the keys to Sonya's 

car, then left driving it away. 6 RP 303-304. Sonya spent the evening 

with her brother, Jarvis Bailey, visiting friends at their houses. 6 RP 304-

312; 7 RP 401-404. That same evening, Sonya Bailey made a phone call 

to defendant. 6 RP 313-316. 

Later that night Sonya and her brother were walking on "I" street 

between 11 th and Earnest S. Brazill (also called 12th) Streets, when they 

saw Sonya's Volvo turning doughnuts in the street before speeding toward 

them. 6 RP 318-319; 7 RP 409, 416-417. Sonya ran to a nearby building 

and jumped down into a window well. 6 RP 321. 

2 As more that one witness has the last name of Bailey, first names will be used for the 
sake of clarity. No disrespect is intended. 
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The Volvo stopped partially on the curb and defendant got out of 

the driver's seat. 7 RP 418-419. Jarvis testified that defendant 

approached him, said "Die, mother fucker die," then stabbed him in the 

stomach. 7 RP 419-420. After the stabbing, defendant got into the Volvo 

and drove down the hill of Brazill Street. 7 RP 424. 

When defendant backed off the curb, Sonya jumped out of the 

window well and ran down Brazill Street to an alley. 6 RP 322-324. 

Bailey hid for a moment and then fled when she saw her car approaching 

her location. 6 RP 325. Defendant chased her with the car as she ran 

across a parking lot. 6 RP 326. Sonya ran to Yakima where she tripped 

and fell. 6 RP 332. Defendant got out of the car and approached Sonya. 

Defendant then began to stab Sonya's legs with a knife. 6 RP 333. Sonya 

testified that when she asked ifhe was really trying to kill her, defendant 

replied "Die bitch, die." 6 RP 333-334. After stabbing Sonya numerous 

times, defendant fled in her car. 6 RP 338-339. Sonya had stab wounds to 

her abdomen, both legs and defensive cuts on her hands. 6 RP 357-360. 

Dr. Eggebroten was the surgeon who performed emergency 

surgery on Sonya. 8 RP 521, 530-532. In his opinion, the injuries to her 

abdomen would have resulted in her death had she not had surgery to 

repair the internal injuries caused by the stabbing. 8 RP 542-544. Sonya 

also has permanent and long term disability to her hands and feet, as well 

as permanent scarring. 8 CP 551. 
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Dr. Inouye is a trauma surgeon who works at Tacoma General and 

St. Joseph's Hospitals. 9 RP 596. He provided medical service to Jarvis 

on May 15,2008,9 RP 597. Jarvis had a stab wound to his upper 

abdomen, which untreated would have been lethal. 9 RP 599, 601, 604-

605. Jarvis had three injuries to his small bowel and colon. 9 RP 602. 

This type of wound can lead to weakening of the stomach muscles and 

hernia. 9 RP 606-607. Jarvis has a permanent scar from the stabbing and 

he will require surgery to repair the hernia as he has pain whenever he 

bends down to pick things up. 7 RP 430; 9 RP 608. 

Detective VoId testified that he is currently assigned to the Tacoma 

Police Department homicide unit and was assigned to investigate this case 

the night it occurred. 6 RP 567- 569. On May 16,2008, he was notified 

that defendant had been taken into custody in a traffic stop. 6 RP 575. 

Detective VoId met the defendant who had been transported to the police 

department. When he introduced himself and asked defendant about the 

correct pronunciation of his last name, defendant did not respond. 8 RP 

577. Detective VoId noted that defendant was limping as they escorted 

him to a holding cell. 6 RP 577. When he pulled up defendant's left pant 

leg, Detective VoId found a bloody sock tied around a wound to 

defendant's calf. 6 RP 577. Detective VoId asked defendant several times 

ifhe wanted the wound to be treated at a hospital. 6 RP 578. Defendant 

repeatedly declined and said he wanted to use the jail infirmary. The jail 
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infirmary, however, declined to treat the injury so defendant was 

transported to a hospital for treatment. 6 RP 578-579. 

Barbara Bond, an advanced registered nurse practitioner employed 

by Tacoma Emergency Care Physicians, treated defendant on May 16, 

2008. 4 RP 468-470. She testified that defendant was in custody and 

attended by a police officer while she treated a stab wound in his leg. 4 

RP 475. Ms. Bond testified that defendant indicated that he had been 

stabbed with a 6 inch kitchen knife in his left calf on May 15,2008. 4 RP 

471-472. Ms. Bond asked defendant how he had been stabbed, but he did 

not answer her. 4 RP 472. She testified that the wound appeared to be 

one day old, and was consistent with a stab wound from a knife. 4 RP 

474. 

The jury heard a recording of a telephone call made by defendant 

from jail to Sonya on October 29,2008. 6 RP 367. Defendant told Sonya 

that he was expecting to receive settlement money from a case and 

offered to give Sonya and J ___ 3 Bailey at least $10,000. EX. 6.4 

Defendant asked repeatedly if Sonya wanted him to go to jail for life, and 

if she wanted the money. EX. 6. Sonya declined several times to accept 

the money. Ex. 6. In ending the conversation, defendant stated, "at least I 

tried." Exhibit 6. 

3 The name on the jail recording begins with a "J" but it is not clear whether it is Jarvis, 
the defendant's sister, or Jibreel, the son of Sonya Bailey and defendant. 
4 The record below does not contain a transcript of the contents of this exhibit. 
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Dr. Edward Kelly testified that he interviewed defendant on 

December 10,2008, and January 9, 2009. 8 RP 553-554. Dr. Kelly had 

two discussions with defendant about his memory of the assaults he 

committed on March 15, 2008, and of his phone call to Sonya Bailey on 

October 29, 2008. 8 RP 553-565, 554 564. Testifying from his notes of 

these conversations, Dr. Kelly related for the jury defendant's statements 

as to his recollections as to what happened the night of the assaults, 

including defendant's claim that a drink he consumed prior to the assaults 

had been drugged. 8 RP 556. Dr. Kelly testified that defendant also stated 

that he had called Sonya Bailey "to offer her money not to testify." 8 RP 

564. 

Defendant did not present any witnesses. 9 RP 622. 

C. ARGUMENT. 

1. DEFENDANT FAILED TO PRESERVE A CLAIM 
OF IMPROPER OPINION EVIDENCE IN THE 
TRIAL COURT AND DOES NOT PRESENT A 
CLAIM THAT MAYBE RAISED FOR THE 
FIRST TIME ON APPEAL. 

Generally, no witness may offer testimony in the form of a direct 

statement, an inference, or an opinion regarding the guilt or veracity of the 

defendant; such testimony is unfl;lirly prejudicial to the defendant "because 
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it invades the exclusive province of the jury." City of Seattle v. Heatley, 

70 Wn. App. 573,577,854 P.2d 658 (1993); State v. Black, 109 Wn.2d 

336,348, 745 P.2d 12 (1987). "Opinion testimony" means evidence that 

is given at trial while the witness is under oath and is based on one's belief 

or idea rather than on direct knowledge of facts at issue. State v. Demery, 

144 Wn.2d 753, 759-760, 30 P.3d 1278 (2001). Washington courts have 

"expressly declined to take an expansive view of claims that testimony 

constitutes an opinion of guilt." State v. Demery, 144 Wn.2d at 760, 

quoting Heatley, 70 Wn. App. at 579. In determining whether a 

challenged statement constitutes impermissible opinion testimony, the 

court should consider the circumstances of the case, including the 

following factors: the type of witness involved; the specific nature of the 

testimony; the nature of the charges; the type of defense; and, the other 

evidence before the trier of fact. Demery, 144 Wn.2d at 758-59. 

The following has been found not to constitute improper opinion 

testimony: a taped confession which included a detective's questions that 

essentially accused the defendant oflying, Demery, supra; an officer's 

opinion based solely on his experience and his observation of the 

defendant's physical appearance and performance on the field sobriety 

tests that he was "obviously intoxicated and affected by the alcoholic 

drink ... [and] could not drive a motor vehicle in a safe manner." 
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Heatley, 70 Wn. App. at 576, 579-80; a CPS worker's statement -"I 

believe you"- to a child in an out of court interview said to encourage the 

child to disclose; State v. Jones, 71 Wn. App. 798, 863 P.2d 85 (1993). 

The Supreme Court has required compliance with ER 103 before 

considering claims of improper admission of opinion testimony. State v. 

Black, 109 Wn.2d 336, 348, 745 P.2d 12 (1987). 

If no objection is made to the challenged evidence in the trial 

court, the Supreme Court has held that a defendant may not automatically 

raise the issue as one of manifest error of constitutional magnitude under 

RAP 2.5. State v. Kirkman, 159 Wn.2d 918, 936, 155 P.2d 125 (2007). 

RAP 2.5(a)(3) does not permit all asserted constitutional claims to be 

raised for the first time on appeal, but only certain questions of "manifest" 

constitutional magnitude. State v. Scott, 110 Wn.2d 682, 687- 688, 757 

P.2d 492 (1988). In Kirkman, the Court stated: 

Admission of a witness opinion on an ultimate fact, without 
objection, is not automatically reviewable as a "manifest" 
constitutional error. "Manifest error" requires a nearly 
explicit statement by the witness that the witness believed 
the victim. Requiring an explicit or almost explicit 
statement by the witness on an ultimate issue of fact is 
consistent with our precedent holding the manifest error 
exception is narrow. 

Id. at 937. In the case of improper opinion testimony, a defendant can 

show manifest constitutional error only if the record contains "an explicit 
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or almost explicit witness statement on an ultimate issue of fact." 

Kirkman, 159 Wn.2d at 938. 

In the case now before the court, defendant asserts that there was 

improper opinion testimony admitted at trial during the testimony of Dr. 

Kelly. This witness, who is employed at Western State Hospital, 

interviewed defendant about his recollection of the assaults on December 

10,2008. 8 RP 553-554, CP 165-181. Dr. Kelly made the following 

recitation of defendant's recollection of the assaults, based on his notes of 

the interviews: 

He indicated that he was wasted. He denied using 
any drugs that evening. He expressed a suspicion that one 
of two women he had been drinking with at the lounge had 
slipped something into his drink while he was in the 
restroom, and my recollection is he identified one of the 
women as being from New York City and one from the 
South. 

But he could provide no evidence, other than a 
suggestion that it had an oily taste. And he also indicated 
that he continued to drink this drink that he thought 
something had been put in, even though he was suspicious 
because it had an oily taste. 

8 RP 556. Defendant's counsel did not object to this testimony at trial. 

Defendant now argues that the italicized portion of the testimony was a 

comment by Dr. Kelly on his veracity, and that it violated his 

constitutional right to a trial by jury. 
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Defendant has not met his burden of showing that this claim may 

be challenged for the first time on appeal. Defendant makes no argument 

how the above testimony meets the criteria established by the court in 

Kirkland. It clearly does not. Dr. Kelly did not make an "explicit 

statement" that defendant's testimony was not credible. He simply stated 

that defendant suggested no reason other than the "oily taste" of his drink 

to believe that it had been drugged. Since Dr. Kelly did not provide his 

opinion on the credibility of defendant, there is no impermissible comment 

which results in a manifest error. The challenged testimony is clearly a 

statement of fact regarding the content of a past conversation in contrast to 

an expression of the witness's current opinion as to the credibility of the 

defendant. Any jury listening to this would understand it to be a statement 

of the evidence proffered by the defendant at that time of the conversation 

and not a statement as to whether any other evidence existed or could be 

produced at trial. The statement is not an opinion about the defendant's 

veracity at all. 

As defendant has failed to show that the testimony falls within the 

narrow class that may be challenged for the first time on appeal, this court 

should find that this claim is not properly before the court and summarily 

dismiss it. 
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2. DEFENDANT HAS FAILED TO SHOW THE 
PROSECUTOR COMMITTED MISCONDUCT OR 
THA T THERE WAS ANY RESUL TINO PREJUDICE 
THA T COULD NOT HAVE BEEN ELIMINATED BY A 
CURATIVE INSTRUCTION HAD ONE BEEN 
REQUESTED. 

A defendant claiming prosecutorial misconduct bears the burden of 

demonstrating that the remarks were improper and that they prejudiced the 

defense. State v. Mak, 105 Wn.2d 692, 726, 718 P.2d 407, cert. denied, 

479 U.S. 995,107 S. Ct. 599, 93 L. Ed. 2d 599 (1986); State v. Binkin, 79 

Wn. App. 284, 902 P.2d 673 (1995), review denied, 128 Wn.2d 1015 

(1996). 

To prove that a prosecutor's actions constitute misconduct, the 

defendant must show that the prosecutor did not act in good faith and the 

prosecutor's actions were improper. State v. Manthie, 39 Wn. App. 815, 

820,696 P.2d 33 (1985) (citing State v. Weekly, 41 Wn.2d 727, 252 P.2d 

246 (1952)). Before an appellate court should review a claim based on 

prosecutorial misconduct, it should require "that [the] burden of showing 

essential unfairness be sustained by him who claims such injustice." Beck 

v. Washington, 369 U.S. 541, 557, 82 S. Ct. 955,8 L. Ed. 2d 834 (1962). 

An appellate court reviews a prosecutor's allegedly improper 

comments in the context of the total argument, the issues in the case, the 

evidence addressed in the argument, and the jury instructions. State v. 
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Dhaliwal, 150 Wn.2d 559, 578, 79 P.3d 432 (2003); State v. Brown, 132 

Wn.2d 529, 561, 940 P.2d 546 (1997), cert. denied, 523 U.S. 1007,118 S. 

Ct. 1192, 140 L.Ed.2d 322 (1998). 

In closing argument, a prosecutor has wide latitude to draw 

reasonable inferences from the evidence and to express such inferences to 

the jury. State v. Stenson, 132 Wn.2d 668, 727, 940 P.2d 1239 (1997), 

cert. denied, 532 U.S. 1008 (1998). A prosecutor is allowed to argue that 

the evidence doesn't support a defense theory. State v. Russell, 125 

Wn.2d 24, 87, 882 P.2d 747 (1994). The prosecutor is entitled to make a 

fair response to the arguments of defense counsel. Russell, 125 Wn.2d at 

87. Consequently, prosecutorial remarks, even if they are improper, are 

not grounds for reversal if invited or provoked by defense counsel, or if 

they are a pertinent reply to defense counsel's arguments. Russell, 125 

Wn.2d at 86. Thus, in evaluating a prosecutorial misconduct claim, the 

court must examine the prosecutor's remarks in context with defense 

counsel's closing argument. 

If defense counsel fails to object to an improper remark, it waives 

the error unless the remark is so flagrant and ill intentioned that it causes 

an enduring and resulting prejudice that could not have been neutralized 

by an admonition to the jury. Id. at 86. If a curative instruction could 

have cured the error, and the defense failed to request one, then reversal is 

- 15 - dunomes-brief.doc 



not required. Binkin, at 293-294. Where the defendant did not object or 

request a curative instruction, the error is considered waived unless the 

court finds that the remark meets this heightened standard. Id. 

The prosecution may not make closing arguments about the 

defendant's post-arrest silence in order to imply guilt. State v. Belgarde, 

110 Wn.2d 504, 510-12, 755 P.2d 174 (1988). But when the testimony or 

argument does not "highlight or call attention to defendant's post-arrest 

silence in such a fashion or to such a degree as to penalize defendant," it 

fails to violate due process and the right to a fair trial. State v. Johnson, 42 

Wn. App. 425, 431-32, 712 P.2d 301 (1985), review denied, 105 Wn.2d 

1016 (1986). To establish prosecutorial misconduct, the defendant must 

show that the prosecutor's action was both improper and prejudicial in the 

context of the entire record and circumstances at trial. State v. Hughes, 

118 Wn. App. 713, 727, 77 P.3d 681 (2003), review denied, 151 Wn.2d 

1039, 95 P.3d 758 (2004). 

In the case now before the court, defendant contends that the 

prosecutor improperly adduced evidence of the defendant exercising his 

Fifth Amendment right to remain silent, and further commented upon his 

exercise of this right in closing arguments. 
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The record shows that in the State's case, the prosecutor called 

Barbara Bond, a nurse practitioner employed by Tacoma Emergency Care 

Physicians who had treated defendant's leg wound at a hospital after his 

arrest and prior to him being booked into the County Jail. 6 RP 578-579; 

7RP 467-469. It is clear that the defendant was under arrest at the time of 

this treatment and that he was accompanied by an officer while at the 

hospital. 7RP 475. Ms. Bond testified that defendant told her that he had 

received the stab wound to his calf the day before and that it had been 

caused by a six-inch kitchen knife. 7RP 471-472. Then the following 

exchange occurred: 

Prosecutor: Did you ask him how it happened. 

Witness: Yes. 

Prosecutor: Did he give you any information when you 
asked him how it happened? 

Witness: No, he did not. 

Prosecutor: He didn't answer you? 

Witness: He didn't answer. 

7RP 472. There was no objection to the admission of this evidence. Id. 

The prosecutor then went on to ask questions about Ms. Bond's 

observations about the defendant's mental state at the time of her 

examination. Id. 
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It would appear from the record that neither the prosecutor nor 

defense counsel viewed the interchange between Ms. Bond and defendant 

to be a custodial interrogation.5 While there was a hearing pursuant to CrR 

3.5, these statements were not addressed. See CP 336-341. This is 

consistent with law governing what constitutes "custodial interrogation." 

See, State v. Anderson, 94 Wn.2d 176, 184,616 P.2d 612 (1980) 

(statements made to a Eastern State Hospital worker while defendant was 

there for a court ordered competency/insanity examination); Illinois v. 

Perkins, 496 U.S. 292, 110 S. Ct. 2394 (1990)(undercover law 

enforcement agent need not give Miranda warnings to an incarcerated 

subject before asking questions that may elicit an incriminating response 

as this is not custodial interrogation); State v. Brooks, 38 Wn. App. 256, 

684 P.2d 1371 (1984)Gailhouse informants); Escamilla v. State, 143 S.W. 

3d 814 (Tx. Crim. App. 2004)(defendant's incriminating statements made 

to doctors and nurses, while being treated for injuries at hospital after he 

was arrested for shooting off-duty police officer, were not subject to 

Miranda warnings as it was not custodial interrogation by state agents). 

Moreover, the Washington State Supreme Court has held that evidence 

that a defendant 

5 As a result the record was not developed as to whether defendant was or was not 
advised of his Miranda rights after being arrested. Although there is testimony by both 
Deputy Hamilton and Detective VoId at both the pretrial hearing and the trial, the record 
is ambiguous as to whether defendant was read his rights upon arrest. 
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refused to answer a question does constitute a comment on the defendant's 

right to remain silent. State v. Sweet, 138 Wn. 2d 466, 480, 980 P.2d 1223 

(1999). 

In the case now before the court, the evidence challenged on 

appeal was admitted without objection. It cannot be discerned from the 

record that admission of the evidence could have been challenged as being 

obtained in violation of defendant's Fifth Amendment rights. 

Consequently, defendant has failed to prove any misconduct in adducin~ 

the evidence. 

In closing argument, the prosecutor referred to this evidence on 

more than one occasion. The first reference comes during an extended 

argument as to why the jury should conclude that the crimes were 

committed with a deadly weapon; the knife used in the attacks was never 

recovered. 9RP 636-639. In the course of this argument the prosecutor 

reiterates the statements that defendant made to Ms. Bond regarding the 

source of his injury and in doing so, touches on the evidence that 

defendant did not respond to Ms. Bond's question about how he had 

received the knife cut on his leg. 9 RP 637-638. This was a correct 

summation of the evidence adduced. See,4RP 471-472. The focus of 

this argument, moreover, is the defendant's statement to her that his 

wound was caused by a six inch kitchen knife, and how that blade length 

was consistent with depth of the two victims' knife wounds. Id. The 

closing argument focused on defendant's statements about the knife and 
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its size- which would indicate that it was a deadly weapon as a matter of 

law; defendant's silence was not the focus of this argument. The 

prosecutor did not argue that defendant's silence as to how he got his 

injury was evidence of his guilt. Defendant has failed to show that this 

argument was improper. 

The second time the prosecutor referenced this evidence was when 

he was discussing what, if any, possible defense could be discerned from 

the trial evidence. 9RP 666-668. The prosecutor first refers to the excuse 

that defendant proffered when he called his wife and attempted to bribe 

her into lying or not showing up for court; defendant told his wife that he 

didn't know what had happened because somebody put something in his 

drink. 9RP 666-667. The prosecutor suggests that defendant proffered 

this in an effort to calm his wife down and make her more susceptible to a 

bribe. The prosecutor then looks at the statements that defendant made to 

Dr. Kelly two months later to argue that the defendant's memory of what 

happened has improved, although he was still maintaining that he was 

drunk and drugged from something that had been put in his drink. In 

statements to Dr. Kelly, defendant denied that he had a knife, but said he 

had a piece of the car that had broken off and that it was pointed; 

defendant recalled swinging it at the victims. 7RP 553-561. The 

prosecutor pointed out all of the details of the night of the assaults that 

defendant could recall when he spoke with Dr. Kelly. 9RP 668-670. In the 

course of this argument he stated: 
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[Defendant] recalls committing the crime but came up with 
the car part story, but wouldn't tell Nurse Bond how he got 
stabbed. 

And then he just kind of decided to be somewhat vague at 
times with Doctor Kelly. He told Doctor Kelly ... "It is 
supposed that I stabbed him." in reference to what he did to 
Jarvis." 

9RP 668. The clear thrust of the entire argument is that the defendant's 

story is an ever-evolving one that should not be trusted, especially his 

claims that he used a car part and that the reason he did these crimes was 

because someone put something in his drink. For on neither of these 

claims had defendant been consistent. Defendant told Ms. Bond he had 

been stabbed with a knife not a car part. He did not mention being 

involuntarily drugged to her, even though an involuntary drugging with an 

unknown substance could have serious health consequences. The 

prosecutor's arguments were not focused on the silence as being evidence 

of guilt, but that defendant's story was inconsistent and illogical -both 

internally and over time - leading to the conclusion that he kept modifying 

his explanation to fit the situation. Again, defendant has failed to show 

improper argument. Certainly, defendant has failed to show that this 

argument was so flagrant and ill-intentioned that no curative instruction6 

6 Arguably, a curative instruction that the court gave for another purpose would also cure 
any prejudice on this claim. See, 9RP 676. 
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could have eliminated the prejudice. As there was no objection made in 

the trial court, this is the standard that he must meet. 

Finally, even if this court were to find some impropriety about this 

argument, the court should find that it was harmless beyond a reasonable 

doubt. A constitutional error is harmless if the appellate court is 

convinced, beyond a reasonable doubt, that the prosecutor's comment did 

not affect the verdict. State v. Guloy, 104 Wn.2d 412,425, 705 P.2d 1182 

(1985). The comments at issue here had nothing to do with the bribery 

charge, which had not even been committed at the time that the defendant 

encountered Ms. Bond. Moreover, the evidence was uncontroverted that 

defendant stabbed his wife and brother-in-law with a knife, causing life 

threatening injuries. The defense closing focused first as to the State's 

proof with regard to the bribery charge. 9RP 677-683. As to the 

attempted murders, there was no argument that defendant had not done 

the acts, but only that the State's evidence did not prove beyond a 

reasonable doubt that he had the requisite mental state at the time of these 

acts. 9RP 683-689. The case did not involve a credibility contest as 

defendant did not testify or present any evidence in his behalf, but what 

reasonable inference the jury could discern form the nature of the acts and 

his subsequent explanations to other people. The evidence in this case 

showed defendant was trying to kill his wife and brother in law at the time 

he chased them down in a car then attacked them with a kitchen knife. He 

stated he wanted each to die at the time he was attacking with the knife. 
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Considering the evidence presented in this case, this court can state 

beyond a reasonable doubt that the verdict was unaffected by the 

prosecutor's argument. 

A defendant claiming prosecutorial misconduct during closing 

argument bears the burden of demonstrating that the remarks were 

improper and that they prejudiced the defense.? State v. Mak, 105 Wn.2d 

692, 726, 718 P.2d 407, cert. denied, 479 U.S. 995,107 S. Ct. 599,93 

L.Ed.2d 599 (1986); State v. Binkin, 79 Wn. App. 284, 902 P.2d 673 

(1995), review denied, 128 Wn.2d 1015 (1996). 

Before an appellate court should review a claim based on 

prosecutorial misconduct, it should require "that [the] burden of showing 

essential unfairness be sustained by him who claims such injustice." Beek 

v. Washington, 369 U.S. 541,557,82 S. Ct. 955, 8 L. Ed. 2d 834 (1962). 

a. The Prosecutor's Closing Comments Were 
Proper Argument. 

To prove that a prosecutor's actions constitute misconduct, the 

defendant must show that the prosecutor did not act in good faith and the 

prosecutor's actions were improper. State v. Manthie, 39 Wn. App. 815, 

820,696 P.2d 33 (1985) (eilingState v. Weekly, 41 Wn.2d 727, 252 P.2d 

246 (1952)). 

7 Defendant sets forth a different standard on page 18 of his brief. 
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A prosecutor has wide latitude in closing argument to draw 

reasonable inferences from the evidence and to express such inferences to 

the jury. State v. Ho//man, 116 Wn.2d 51, 94-95, 804 P.2d 577 (1991). 

Attorneys may argue credibility and draw inferences from the evidence. 

State v. Brett, 126 Wn.2d 136, 175,892 P.2d 29 (1995), cert. denied 516 

U.S. 1121 (1996). 

It is not uncommon for statements to be made in final arguments 

which, standing alone, sound like an expression of personal opinion. 

However, when judged in the light of the total argument, the issues in the 

case, the evidence discussed during the argument, and the court's 

instructions, it is usually apparent that counsel is trying to convince the 

jury of certain ultimate facts and conclusions to be drawn from the 

evidence. State v. McKenzie, 157 Wn.2d 44,53, 134 P.3d 221 (2006), 

quoting State v. Papadopoulos, 34 Wn. App. 397,400,662 P.2d 59, 

review denied, 100 Wn.2d 1003 (1983), overruled on other grounds by 

State v. Davis, 101 Wn.2d 654,658-59,682 P.2d 883 (1984). A 

prosecutor arguing credibility only commits misconduct when it is 'clear 

and unmistakable' he is expressing a personal opinion rather than arguing 

an inference from the evidence. McKenzie, supra. at 53-54; 

Papadopoulos, supra at 400. 
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In 1966, the U.S. Supreme Court decided Miranda v. Arizona, 

which found that the protections of the Fifth Amendment right against 

self-incrimination extended beyond trial proceedings to provide protection 

to a person subjected to custodial police interrogation. Miranda v. 

Arizona, 384 U.S. 436,499, 504, 526, 86 S. Ct. 1602, 16 L.Ed.2d 694 

(1965). The question here is whether defendant was subject to custodial 

interrogation when he did not respond to a question asked by Ms. Bond as 

she was treating the stab wound on his leg. 

It cannot be determined from the trial record whether defendant 

was advised of his Fifth Amendment rights, and if so, whether he invoked 

or waived his rights.8 This case involves post-arrest silence in response to 

questions posed by a private citizen. When defendant was being treated in 

a public hospital by Nurse Bond, he was in custody and escorted by an 

officer. 8 RP 579. Ms. Bond's treatment included three questions: the 

date he had received his wound, how large the knife was, and how the 

wound had been inflicted. Defendant answered the first two questions, but 

he remained silent when she asked how the wound had been inflicted. 

8 The Sate will presume that defendant did invoke his right to remain silent. 
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This is not an instance which involves custodial interrogation in 

which an officer asks defendant questions which might tend to incriminate 

him. Therefore, the protections afforded by Miranda were not triggered 

by this conversation. A defendant's statement that is not in response to an 

officer's question is freely admissible. Nor did defendant invoke his right 

to remain silent. He simply did not answer. 

The Washington Supreme Court addresses this situation in State v. 

Easter 130 Wn.2d. 228, 241 922 P.2d 1285 (1996). In Easter, the 

defendant remained silent during an investigation by a State Patrol 

trooper. The Court noted that there might be a different result when the 

silence was to a citizen rather than "a law enforcement officer or other 

representative of the State." Id at 241. Ms. Bond was acting as a private 

individual, not a state agent, when she treated defendant. Her questions 

were relevant to treating his injury. As stated by Justice Stevens above, 

"in determining whether the privilege is applicable, the question is 

whether petitioner was in a position to have his testimony compelled and 

then asserted his privilege, not simply whether he was silent." 

In this case, defendant knew that he did not have to answer the 

nurse's question, and he did not do so. Defendant's Fifth Amendment 

right to remain silent is not implicated in this instance. The prosecutor did 

not violate the defendant's Miranda rights when he elicited this testimony 
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from Ms. Bond, or when he discussed defendant's silence in his closing. 

Therefore, the prosecutor's closing argument which referenced his silence 

was proper conduct. For while the United States Supreme Court has often 

debated about the reach of the Fifth Amendment, it has always agreed that 

"a necessary element of compulsory self-incrimination is some kind of 

compulsion." Hoffa v. United States, 385 U.S. 293, 304, 87 S. Ct. 408, 17 

L.Ed.2d 374 (1966). 

In 1976, the U.S. Supreme Court held that the protections given in 

Miranda also meant that a prosecutor could not draw unfavorable 

inferences from that fact that a person exercised his right to remain silent 

after his arrest. Doyle v. Ohio, 426 U.S. 610,96 S. Ct. 2240,49 L.Ed.2d 

91 (1976). Sweet was transported back to Washington by Deputy 

Wagner. During the transport, Deputy Wagner asked Sweet ifhe would 

be willing to take a polygraph and Sweet said he would. Deputy Wagner 

then asked if he would make a written statement, Sweet answered that he 

would after he spoke with his attorney. Defense counsel did not object to 

this testimony at trial. Neither a polygraph result nor a written statement 

was introduced at trial. Defendant appealed, alleging that his Fifth 

Amendment right to remain silent was violated. 
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The Washington State Supreme Court found that Deputy Wagner's 

testimony was at best a "mere reference to silence which is not a 

'comment' on the silence and is not reversible error absent a showing of 

prejudice." Id at 481. In its holding, the Supreme Court stated that Sweet 

and Easter had "significant" differences. Id. In Easter, an officer 

testified that Easter was a 'smart drunk' in that he was evasive and did not 

talk or get close enough for the officer to make a good observation about 

whether he was intoxicated. Sweet, supra. In closing, the Sweet 

prosecutor referred to the defendant several times as a "smart drunk." Id. 

Such prosecutorial conduct is not present in this case. 

During his closing, the prosecutor has wide latitude to draw 

reasonable inferences from the evidence and express the inferences to the 

jury. He did juxtaposed defendant's discussion with Dr. Kelly about his 

memory of the assaults against his silence when Ms. Bond asked him how 

he received the stab wound, 9 RP 668. The thrust of the prosecutor's 

argument was that defendant's recollection was vague at times and more 

detailed at other times as he fabricated his defense strategy. This is not a 

personal opinion; rather the prosecutor is arguing an inference from the 

evidence. This is proper argument. 
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Defendant's brief next references the prosecutor's remarks about 

defendant's decision to call Ms. Bailey and attempt to bribe her after he 

had stabbed her and inflicted such serious injuries. 9 RP 688. Again, the 

prosecutor is drawing reasonable inferences from the evidence. This is not 

an attempt to inflame the passions of the jury. It is an invitation to 

reasonably analyze the evidence. 

b. The Prosecutor's Remarks Did Not 
Prejudice Or Impassion The Jury. 

The prosecutor's duty is to ensure a verdict free of prejudice and 

based on reason. State v. Huson, 73 Wash.2d 660,662,440 P.2d 192 

(1968), cert. denied, 393 U.S. 1096,89 S. Ct. 886,21 L.Ed.2d 787 (1969). 

Although reference to the heinous nature of a crime and its effect on the 

victim can be proper argument, it is improper for a prosecutor to appeal to 

the prejudice and passions of the jury, or to assume facts not in evidence. 

State v. Claflin, 38 Wn. App. 847, 849-50, 690 P .2d 1186 (1984), review 

denied, 103 Wn.2d 1014 (1985); see also State v. Jones, 71 Wn. App. 

798,808,863 P.2d 85 (1993), review denied, 124 Wn.2d 1018,881 P.2d 

254 (1994). 

When deciding whether the misconduct warrants reversal, we 

consider its prejudicial nature and cumulative effect. State v. Boehning, 

127 Wn. App. 511, 111 P.3d 899 (2005). A defendant shows prejudice 
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only if he shows a substantial likelihood that the instances of misconduct 

affected the jury's verdict. State v. Pritle, 127 Wn.2d 628,672,904 P.2d 

245 (1995). 

In his closing argument, the prosecutor touched lightly on one 

occasion to defendant's silence in response to Ms. Bond's question. He 

continued on to discuss the two questions defendant had answered in their 

conversation, and did not return to the fact of his silence. The prosecutor 

then discussed the various theories defendant used to explain the reason 

for the assaults. When taken in the context of the entire case, neither of 

these passing comments is proper argument. The comment did not appeal 

to the prejudice and passions of the jury. Not only was the prosecutor's 

comment proper, but defendant has not shown prejudice, and certainly has 

not shown a substantial likelihood that the comments affected the jury's 

verdict. Defendant is not entitled to a new trial based on this issue. 

3. THE STATE PRESENTED SUBSTANTIAL EVIDENCE 
TO SUPPORT EACH ALTERNATIVE MEANS OF 
COMMITTING THE CHARGE OF BRIBERY IN THIS 
CASE. 

Criminal defendants have a right to a unanimous jury verdict. 

Washington Constitution. article 1, § 21. A defendant may be convicted 

only when a unanimous jury concludes that the criminal act charged in the 

information has been committed. State v. Stephens, 93 Wn.2d 186, 190, 
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607 P .2d 304 (1980). Jury unanimity issues can arise when the State 

charges a defendant with committing a crime by more than one alternative 

means, State v. Arndt, 87 Wn.2d 374,553 P.2d 1328 (1976). 

In an alternative means case, the threshold test is whether 

sufficient evidence exists to support each of the alternative means 

presented to the jury. If the evidence is sufficient to support each of the 

alternative means submitted, a particularized expression of unanimity as to 

the means by which the defendant committed the crime is unnecessary to 

affirm a conviction. State v. Lobe, 140 Wn.2d 897, 905, 167 P.3d 627 

(2007); State v. Ortega-Martinez, 124 Wn.2d 702, 708, 881 P.2d 231 

(1994); State v. Whitney, 108 Wn.2d 506, 739 P.2d 1150 (1987). 

To sustain a conviction on bribery, the State must show beyond a 

reasonable doubt: 

(1) That on or about October 29th, 2008 the defendant 
offered a benefit upon a witness or person he had reason to 
believe was about to be called as a witness in any official 
proceeding or upon a person whom he had reason to believe 
might have information relevant to a criminal investigation; 
and 
(2) That the defendant acted with intent to influence the 
testimony of that person or induce that person to avoid legal 
process summoning her to testify or induce that person to 
absent herself from official proceedings to which she had 
been legally summoned; and 
(3) That any of these acts occurred in the State of 
Washington. 

RCW 9A.72.090, CP 219-261, instruction number 28. In this case, 

defense argues that the jurors could not have been unanimous on any of 
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the acts described in section (2) because substantial evidence does not 

support the third means alleged, that he attempted to induce Sonya Bailey 

to absent herself from a proceeding to which she had legally been 

summoned. 

The prosecutor published a recording of a call defendant placed on 

October 29,2008, from the Pierce County Jail. 6 RP 367, Trial Exhibit 6. 

The evidence records Sonya Bailey as she answers the phone and 

defendant speaks to her. Id. Defendant apologizes to Bailey for his 

assault on her. Bailey argues that he is not sorry. After 1:40 minutes on 

the phone, defendant broaches the topic: "I've got something that I want 

to ask you here. The lawyer is reaching a settlement when I got hit up in 

Seattle .... .I want you and J (unintelligible) to have $10,000-." 

Id. The victim cuts defendant off with protests that she doesn't want 

money. Defendant repeats "You don't want money?" The victim again 

states that she does not and defendant inquires "Is there any kind of way I 

can say or do anything?" The victim again protests. !d. 

After 2:37 minutes of conversation, defendant broaches the fact of 

his persistent offender status, "they are trying to give me life." The victim 

states that there is nothing she can do anyway because the State puts up 

the charges. After 3:12 minutes, defendant brings up whether she won't 

attend the trial, "[S]o what you say, you're not coming?" The victim states 

that she is coming and defendant asks, "Even if you get the $1 O,OOO?" 

Bailey tells defendant she will not get up on the stand and lie. Defendant 
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then challenges, "So even if! do life, is that what you want?" After 4:30 

minutes of conversation defendant again asks "I'm just wanting to know if 

you would do that." The victim says she will not, and defendant again 

asks, "Not even for money." As he terminated the call, defendant said, 

"Well, at least I tried." Exhibit 6. 

Also admitted as evidence on the bribery count was defendant's 

statement to Dr. Kelly. Defendant told him that that he called Bailey from 

jail and "offered her money not to testify." 8 RP 565. 

The victim was a necessary witness in this case, essential to prove 

defendant's identity, the content of the phone call which preceded the 

assaults, the facts of his pursuit assault on her, his intent that she die, and 

to describe her injuries and disabilities. If Bailey changed her testimony, 

avoided legal process, or disregarded her legal summons, the case against 

defendant may not have been successful. Defendant's offer did not 

specifically instruct Sonya Bailey how to avoid testifying. However, each 

time she stated that she did not want his money, he waited before he again 

broached the topic of $1 0,000, and very subtlety accused her of causing 

him to be sentenced to a life term. Seven times in a 4:30 minute call, 

defendant asked Bailey to do something for him, offered her money, or 

asked if she is going to be at the trial. 

As the prosecutor noted in closing, the approach to bribing a 

spouse who you stabbed numerous times and left for dead would need to 

be delicate. 9 RP 690. Therefore defendant's approach to asking her not 
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to testify would need to be cautious and subtle. It is also clear from the 

tape that defendant's offers or suggestions would have been more explicit 

had the victim not cut him off with emphatic protest each time he 

broached the topic of her attendance at the trial. 

The evidence shows that Sonya Bailey, who had been defendant's 

wife for 10 years, understood his intentions perfectly. She clearly rejected 

his suggestion that she not attend the trial by saying that she "had to." 

From this statement, the jury could infer that Sonya was under subpoena 

to testify. For it is the subpoena which compels a witness to court. Sonya 

Bailey later stated that she would not take the stand and lie. She also 

indicated that she would attend the trial even ifhe gave her $10,000. 

Again, defendant did no~ deny her understanding of his intentions. 

The defense argues that since the State presented no evidence that 

Sonya Bailey had been subpoenaed at the time defendant attempted to 

bribe her. Therefore, he could not act "with intent to induce her to absent 

herself from legal proceedings to which she had been legally summoned." 

Charges had been pending since May, and defendant called Bailey in 

October. Even if she had not been subpoenaed at the time defendant 

spoke with her, it was reasonable to infer that she would be. To require 

the State to show that a victim had already been summoned to a 

proceeding would put form over substance, an absurd requirement. 
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This interpretation would allow a defendant to induce a witness to 

absent herself from a legal proceeding up until the time she received a 

subpoena without repercussion. Furthermore, this would allow a 

defendant to escape punishment for asking people who were not ultimately 

summoned to absent themselves from trial. This interpretation would 

defeat the orderly presentation of evidence at trial, and undermine public 

confidence in the judicial process. 

The State presented substantial evidence, a confession from the 

defendant, that he attempted to bribe the State's witness to induce her not 

to testify against him. Simply because defendant did not specify that she 

use one method of avoidance over another, he can not escape 

responsibility for his bribery attempt. The jury had sufficient evidence to 

reach a unanimous verdict on any of the three alternative methods 

presented in the jury instruction. 

4. DEFENDANT HAS FAILED TO MEET HIS BURDEN 
OF SHOWING BOTH DEFICIENT PERFORMANCE 
AND RESULTING PREJUDICE NECESSARY TO 
SUCCEEDON A CLAIM OF INEFFECTIVE 
ASSISTANCE OF COUNSEL 

The right to effective assistance of counsel is found in the Sixth 

Amendment to the United States Constitution, and in Article 1, Sec. 22 of 

the Constitution of the State of Washington. The U.S. Supreme Court has 

stated that "the essence of an ineffective-assistance claim is that counsel's 
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unprofessional errors so upset the adversarial balance between defense and 

prosecution that the trial was rendered unfair and the verdict rendered 

suspect." Kimmelman v. Morrison, 477 U.S. 365,374, 106 S. Ct. 2574, 

2582, 91 L.Ed.2d 305, (1986). In determining whether defense counsel 

was ineffective, the judicial scrutiny of counsel's performance must be 

highly deferential. Strickland v. Washington, 466 U.S. 668, 689, 104 S. 

Ct. 2052 (1984). 

The test to determine when a defendant's conviction must be 

overturned for ineffective assistance of counsel was set forth in Strickland 

v. Washington, and adopted by the Washington Supreme Court in State v. 

Jeffries, 105 Wn.2d 398, 418,717 P.2d 722, cert. denied, 497 U.S. 922 

(1986). The Strickland test has two prongs, both of which must be met by 

defendant. The first prong is: 

First, the defendant must show that the counsel's 
performance was deficient. This requires showing that 
counsel made errors so serious that counsel was not 
functioning as "counsel" as guaranteed to the defendant by 
the Sixth Amendment. 

The Washington State Supreme Court gave further clarification to 

the application of the first prong of the Strickland test. The Supreme 

Court in State v. Lord stated: 
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There is a strong presumption that counsel have 
rendered adequate assistance and made all significant 
decisions in the exercise of reasonably professional 
judgment such that their conduct falls within the wide range 
of reasonable professional assistance. The reasonableness 
of counsel's challenged conduct must be viewed in light of 
all of the circumstances, on the facts of the particular case, 
as of the time of counsel's conduct. 

State v. Lord, 117 Wn. 2d 829, 883, 822 P.2d 177 (1991). Ifdefense 

counsel's trial conduct can be characterized as legitimate trial strategy or 

tactics, then it cannot serve as a basis for a claim of ineffective assistance 

of counsel. Id Because the presumption runs in favor of effective 

representation, the defendant must show from the record an absence of 

legitimate strategic reasons to support the challenged conduct. State v. 

McFarland, 127 Wn.2d 322,336,899 P.2d 1251 (1995). 

The second prong of the Strickland test is: 

Second, the defendant must show that the deficient 
performance prejudiced the defense. This requires showing 
that counsel's errors were so serious as to deprive the 
defendant of a fair trial, a trial whose result is reliable. 
Unless a defendant makes both showings, it cannot be said 
that the conviction ... resulted from a breakdown in the 
adversary process that renders the result unreliable. 

State v. Lord, 117 Wn. 2d 829, 883, 822 P.2d 177 (1991). 
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Under the second prong, n[t]he defendant must show that there is a 

reasonable probability that, but for counsel's unprofessional errors, the 

result of the proceeding would have been different.n Lord, supra at 883-

884. Because the defendant must prove both prongs of Strickland, it may 

be found that he did not meet his burden based upon a lack of prejudice, 

without determining if counsel's performance was deficient. Id. 

Defendant asserts that his counsel was deficient for failing to 

object when a witness gave improper opinion testimony, and for failing to 

promptly object to improper argument by the prosecutor in closing. As 

will be discussed below, defendant's claim is without merit 

a. Defendant has failed to show that any 
improper opinion evidence was adduced: 
therefore the failure to object cannot be 
considered deficient performance. 

In addition to challenging the admission of the evidence as being 

improper as discussed in the second argument section of this brief, 

defendant further asserts that his attorney's failure to object to Dr. Kelly's 

testimony constituted deficient performance. To prevail on a claim of 

ineffective assistance of counsel based on a failure to object, the defendant 

must show (1) the absence of legitimate strategic or tactical reason for not 

objecting, (2) that the trial court would have sustained the objection if 

made, and (3) the result of the trial would have differed if the evidence 
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had not been admitted. State v. Saunders, 91 Wn. App. 575, 578, 958 P.2d 

364 (1998). The substance of Dr. Kelly's testimony is set for supra. 

Defendant fails to show the inadmissibility ofthis evidence. 

As previously argued, this testimony did not constitute comment 

on defendant's credibility. The challenged testimony is clearly a 

statement of fact regarding the content of Dr. Kelly's past conversation 

with the defendant, as opposed to an expression of the witness's current 

opinion as to the credibility of the defendant. Any jury listening to this 

would understand it to be a statement summarizing the evidence proffered 

by the defendant during the course of the conversation. Dr. Kelly does not 

make any statement as to whether any other evidence existed or could be 

produced at trial, just that defendant offered no other evidence during their 

conversation. Dr. Kelly's testimony did not amount to an opinion of guilt; 

consequently defendant cannot show that his attorney was deficient for 

failing to object. Defendant fails to show that the testimony was otherwise 

improper. As defendant cannot show that an objection would have been 

sustained had one been made, this will not provide a basis for deficient 

performance. 

Even if this court were to view the challenged testimony as 

bordering on improper as opinion testimony, defendant cannot overcome 

the presumption that the lack of an objection was a matter of trial tactics. 
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The decision of when or whether to object is a classic example of trial 

tactics and only in "egregious circumstances, on testimony central to the 

State's case, will the failure to object constitute incompetence of counsel 

justifying reversal." State v. Madison, 53 Wn. App. 754, 763, 770 P.2d 

662 (1989). Def~ndant makes none of these showings. Dr. Kelly's 

testimony was that defendant had only the "oily taste" of his drink to 

support his theory that he had been drugged by something that was slipped 

into his drink shortly before the assaults occurred. It is reasonable to 

conclude that counsel would not want to call attention to the fact that only 

evidence supporting defendant's claim of involuntary intoxication were 

his own statements. An objection would have called attention to this fact. 

Defendant has not overcome the presumption that there was a tactical 

reason not to object. 

Nor can he show that the court would have sustained an objection 

had one been made. To the extent Dr. Kelly's testimony includes direct 

statements made by the defendant, these would not be "hearsay" but 

statements of a party opponent which are properly admissible under ER 

80 1 (d)(2). Finally, defendant has made no showing that the outcome of 

his trial would have been different had this evidence not been admitted. 

There was abundant evidence in this case that defendant had committed 
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the crimes, including his confession to Dr. Kelly. Defendant has not met 

either prong of Strickland on this claim. 

b. Defendant Cannot show deficient 
perfonnance based upon the timing of 
counsel's objection to improper closing 
argument as this is a matter of trial tactics. 

Defendant's second claim of deficient perfonnance pertains to an 

objection that defense counsel made to this portion of the prosecutor's 

closing argument: 

Did he sound remorseful in his call to Sonya five months 
later, the first time he spoke to her after this incident? And 
how did he act in court when Sonya and Jarvis testified? 
You will. have to make up your own minds from that 
because you were able to judge his demeanor as to whether 
he had any regard for them. 

9 RP 645. Defense counsel did not lodge a contemporaneous objection, 

but waited until the prosecutor had completed his closing and the jury was 

not present. At that point, defense counsel objected that the prosecutor had 

improperly commented on the defendant's right to remain silent by 

focusing the jury on his demeanor in the courtroom. 9 RP 675-676. The 

court sustained the objection and read a curative instruction to the jury 

when it returned to the courtroom: 

The defendant is not compelled to testify and the fact that 
the defendant has not testified cannot be used to infer guilt 
or prejudice him in any way. 
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9 RP 676-677, CP 219-261. Because defendant's counsel did timely 

object to the prosecutor's statement, and a curative instruction was given 

to the jury, any prejudice flowing from the prosecution's argument was 

eliminated by the trial court.9 Defendant cannot show either deficient 

performance or resulting prejudice and this claim is without merit. 

Defendant's sole argument as to this constituting deficient 

performance is in regard to the timing of the objection. Defendant asserts 

that counsel should have objected to the prosecutor's remarks immediately 

after they were made. However, defense counsel indicated at the time she 

made her objection that she delayed it so as to not interrupt the 

prosecutor's closing. 9 RP 676. This decision is a legitimate trial 

strategy. When attorneys interrupt argument of opposing counsel, the 

jurors can perceive this as rude and obstreperous conduct. Additionally, 

when the basis for an objection is that the argument has improperly 

commented on the defendant's right to remain silent, an objection made in 

the presence of the jury citing these grounds can add additional emphasis 

9 In State v. Smith, 144 Wn.2d 665, 678, 30 P.2d 1245 (2001), the prosecutor argued that 
defendant was someone who looked like he had an attitude and a chip on his shoulder. ld 
at 679. The Washington Supreme Court stated that the comments made by the prosecutor 
were "likely improper." However, the Court found that they were not so flagrant that 
they could not have been cured by an instruction. ld. at 680. 

-42 - dunomes-brief.doc 



to the violation. It is not uncommon for attorneys to allow counsel to 

conclude an argument, and have the jury out of the courtroom, before 

raising an objection on this basis. Finally, the delay did not prejudice the 

defendant in any way. The court considered the objection and gave a 

curative instruction. 

Defendant has not made a showing that his attorney did not 

exercise reasonable professional judgment or that he was prejudice by the 

alleged deficient performance; he has not met either prong of Strickland. 

This court must begin with a strong presumption that defendant 

received effective assistance. Defendant's arguments have done nothing 

to undermine this presumption. When viewed in the light of all the 

circumstances, defendant has not met his burden to show that his counsel 

was less than reasonably professional in her trial tactics and strategies. 

Nor has defendant shown that prejudice resulted or that it affected the 

outcome of his trial. 

5. AS DEFENDANT HAS NOT SHOWN ANY 
ERROR, MUCH LESS AN ACCUMULATION OF 
PREJUDICIAL ERROR, HE IS NOT ENTITLED TO 
RELIEF UNDER THE DOCTRINE OF 
CUMULATIVE ERROR. 

The doctrine of cumulative error is the counter balance to the 

doctrine of harmless error. Harmless error is based on the premise that 
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"an otherwise valid conviction should not be set aside if the reviewing 

court may confidently say, on the whole record, that the constitutional 

error was harmless beyond a reasonable doubt. II Rose v. Clark, 478 U.S. 

570,577,106 S. Ct. 3101, 92 L.Ed.2d 460 (1986). The central purpose of 

a criminal trial is to determine guilt or innocence. Id. "Reversal for error, 

regardless of its effect on the judgment, encourages litigants to abuse the 

judicial process and bestirs the public to ridicule it. II Neder v. United 

States, 119 S. Ct. 1827, 1838, 144 L.Ed.2d 35 (1999) (internal quotation 

omitted). 

"[A] defendant is entitled to a fair trial but not a perfect one, for 

there are no perfect trials. II Brown v. United States, 411 U.S. 223, 232 

(1973) (internal quotation omitted). Allowing for harmless error promotes 

public respect for the law and the criminal process by ensuring a defendant 

gets a fair trial, but not requiring or highlighting the fact that all trials 

inevitably contain errors. Rose, 478 U.S. at 577. Thus, the harmless error 

doctrine allows the court to affirm a conviction when the court can 

determine that the error did not contribute to the verdict that was obtained. 

Id. at 578; see also State v. Kitchen, 110 Wn.2d 403,409, 756 P.2d 105 

(1988)("The harmless error rule preserves an accused's right to a fair trial 

without sacrificing judicial economy in the inevitable presence of 

immaterial error. "). 
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The doctrine of cumulative error, however, recognizes the reality 

that sometimes numerous errors, each of which standing alone might have 

been harmless error, can combine to deny a defendant not only a perfect 

trial, but also a fair trial. In re Lord, 123 Wn.2d 296, 332, 868 P.2d 835 

(1994); State v. Coe, 101 Wn.2d 772, 789, 681 P.2d 1281 (1984); see also 

State v. Johnson, 90 Wn. App. 54, 74,950 P.2d 981,991 (1998) 

(" although none of the errors discussed above alone mandate reversaL ... "). 

The analysis is intertwined with the harmless error doctrine in that the type 

of error will affect the court's weighing those errors. State v. Russell, 125 

Wn.2d 24, 9394,882 P.2d 747 (1994) cert. denied, 574 U.S. 1129, 115 S. 

Ct. 2004, 131 L.Ed.2d 1005 (1995). There are two dichotomies of 

harmless errors that are relevant to the cumulative error doctrine. First, 

there are constitutional and nonconstitutional errors. Constitutional errors 

have a more stringent harmless error test, and therefore they will weigh 

more on the scale when accumulated. See, Id. Conversely, 

nonconstitutional errors have a lower harmless error test and weigh less on 

the scale. Id. Second, there are errors that are harmless because of the 

strength of the untainted evidence, and there are errors that are harmless 

because they were not prejudicial. Errors that are harmless because of the 

weight of the untainted evidence can add up to cumulative error. See, e.g., 

Johnson, 90 Wn. App. at 74. Conversely, errors that individually are not 
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prejudicial can never add up to cumulative error that mandates reversal, 

because when the individual error is not prejudicial, there can be no 

accumulation of prejudice. See, e.g., State v. Stevens, 58 Wn. App. 478, 

498, 795 P.2d 38, rev. denied, 115 Wn.2d 1025,802 P.2d 38 (1990) 

("Stevens argues that cumulative error deprived him of a fair trial. We 

disagree, since we find that no prejudicial error occurred). 

As these two dichotomies imply, cumulative error does not turn on 

whether a certain number of errors occurred. Compare State v. Whalon, 1 

Wn. App. 785, 804,464 P.2d 730 (1970) (holding that three errors 

amounted to cumulative error and required reversal), with State v. Wall, 

52 Wn. App. 665, 679, 763 P.2d 462 (1988) (holding that three errors did 

not amount to cumulative error), and State v. Kinard, 21 Wn. App. 587, 

59293,585 P.2d 836 (1979) (holding that three errors did not amount to 

cumulative error). Rather, reversals for cumulative error are reserved for 

truly egregious circumstances when defendant is truly denied a fair trial, 

either because of the enormity of the errors, see, e.g, State v. Badda, 63 

Wn.2d 176, 385 P.2d 859 (1963) (holding that failure to instruct the jury 

(1) not to use codefendant's confession against Badda, (2) to disregard the 

prosecutor's statement that the state was forced to file charges against 

defendant because it believed defendant had committed a felony, (3) to 

weigh testimony of accomplice who was State's sole, uncorroborated 
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witness with caution, and (4) to be unanimous in their verdicts was to 

cumulative error), or because the errors centered around a key issue, State 

v. Coe, 101 Wn.2d 772, 684 P .2d 668 (1984) (holding that four errors 

relating to defendant's credibility combined with two errors relating to 

credibility of state witnesses amounted to cumulative error because 

credibility was central to the State's and defendant's case); State v. 

Alexander, 64 Wn. App. 147,822 P.2d 1250 (1992) (holding that repeated 

improper bolstering of child rape victim's testimony was cumulative error 

because child's credibility was a crucial issue), or because the same 

conduct was repeated, some so many times that a curative instruction lost 

all effect, State v. Torres, 16 Wn. App. 254, 554 P.2d 1069 (1976) 

(holding that seven separate incidents of prosecutorial misconduct was 

cumulative error and could not have been cured by curative instructions). 

Finally, as noted, the accumulation of just any error will not amount to 

cumulative error-the errors must be prejudicial errors. State v. Stevens, 

58 Wn. App. at 498. 

As addressed earlier in the brief, defendant has failed to show the 

existence of any error, much less an accumulation of prejudicial error. As 

such, he has failed to show that he is entitled to relief under the doctrine of 

cumulative error. 
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6. IT WAS PROPER FOR THE TRIAL COURT TO 
DETERMINE THAT DEFENDANT WAS A PERSISTENT 
OFFENDER AS THIS IS NOT AN ISSUE WHICH MUST 
BE DECIDED BY A JURY. 

The U.S. Supreme Court has held that the existence of any fact 

other than that of a prior conviction must be found by a jury beyond a 

reasonable doubt. Sattazahn v. Pennsylvania, 537 U.S. 101, 111, 123 S. 

Ct.732 (2003), emphasis added, citing Apprendi v. New Jersey, 530 U.S. 

466, 120 S. Ct 2348 (2000). Apprendi concerned a defendant who 

pleaded guilty to a firearm charge. The State then moved to enhance the 

sentence by filing a "hate crime" allegation. The trial court imposed an 

enhanced sentence. Apprendi appealed, arguing that due process requires 

that a finding of a "hate crime" be proved to a jury beyond a reasonable 

doubt. Id. at 469. 

The Apprendi Court distinguished between "facts" as elements of 

the crime which the state had the burden of proving, and "sentencing 

factors," which are not found by a jury, but which can affect the sentence a 

judge imposes. Id. at 485, citing McMillan v. Pennsylvania, 477 U.S. 79, 

85-86, 106 S. Ct 2411 (1986). The Supreme Court articulated in 

McMillan that due process "requires the prosecution to prove beyond a 

reasonable doubt all of the elements included in the definition of the 

offense." Id at 85. 
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It is well established law in Washington that the prior convictions 

used to prove that a defendant is a persistent offender need not be charged 

in the information, submitted to the jury, or proved beyond a reasonable 

doubt. State v. Smith, 150 Wn.2d 135, 142, 75 P.3d 934 (2003); citing 

State v. Manussier, 129 Wn.2d 652,682,921 P.2d 473 (1996); State v. 

Wheeler, 145 Wn.2d 116,34 P.3d 799 (2001). The Washington Supreme 

Court declined to extend the holding of Apprendi to sentencing 

enhancements, which are based on the fact of prior convictions. Smith, 

supra at 142. Prior convictions are proved by certified copies of the 

judgment and sentence, and identity can be proved by fingerprints. Id. at 

143. "While technically questions of fact, they are not the kind of facts for 

which a jury trial would add to the safeguards available to a defendant. Id. 

Defendant objects that he is entitled to a jury finding beyond a 

reasonable doubt on the elements of the crime and also on the facts 

"labeled as sentencing factors" because they increase the maximum 

penalty for the crime. Defense argues that the Supreme Court has rejected 

arbitrary distinctions between elements of a crime and "sentencing factors. 

Defendant mistakenly relies on Blakely v. Washington, 542 U.S. 296, 

301, 124 S. Ct 2531 (2004), which states, "Other than the fact of a prior 

conviction, any fact which increases the penalty for a crime beyond the 

prescribed statutory maximum must be submitted to a jury. Supra. at 301, 

(emphasis added). 
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Blakely does not bar judges from considering any facts other than 

the elements of a crime when imposing a sentence. "Our precedents make 

clear, however, that the 'statutory maximum' for Apprendi purposes is the 

maximum sentence a judge may impose solely on the basis of the facts 

reflected in the jury verdict or admitted by the defendant." Id. at 303. 

Apprendi, Blakely and Ring v. Arizona, 536 U.S. 584, 122 S. Ct. 2428 

(2002) were each overturned because the judge made a finding other than 

that a defendant had a prior conviction in order to impose a sentence 

beyond the statutory maximum. The facts the judges considered were 

mitigating or aggravating factors, which are the sole purview of the jury. 

Smith, supra, at 143 

Defendant also relies on Roswell for his argument that "persistent 

offender" status is an element of the assault and attempted murder charges 

alleged, because it alters his sentence. Roswell is not analogous to this 

case because it involves a sex crime in which the offense level is 

dependant on the defendant's prior convictions for sex offenses. "The 

legislature may define the elements of a crime when it enacts a criminal 

statute." State v. Roswell, 165 Wn.2d 186, 196 P.3d 705 (2008). Roswell 

does not alter or overturn the holding in Smith, Apprendi or Blakely, and 

is not applicable in this case. 

Citing due process concerns, defense seeks a rational basis for 

using prior convictions as elements in some crimes, and aggravators in 

others. As pointed out in Langstead, the rationale for treating persistent 
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offenders and first time offenders differently is that the first group is 

different, in that it has more felony convictions than the second group. 

State v. Langstead, 155 Wn. App. 448,456,228 P. 3d 799 (2010). Since 

the two groups are not similarly situated, it is not a violation of the Due 

Process Clause to treat them differently. 

The Bill of Rights speaks in explicit terms to many aspects 
of criminal procedure, and the expansion of those 
constitutional guarantees under the open-ended rubric of the 
Due Process Clause invites undue interference with both 
considered legislative judgments and the careful balance 
that the Constitution strikes between liberty and order. 

Medina v. California, 505 U.S. 437, 443, 112 S. Ct. 2572, 120 L.Ed.2d 

353 (1992). 

The trial court properly found by preponderance that defendant had 

two prior most serious offenses. This finding was not a fact which must 

be submitted to ajury. The trial court properly imposed sentence on the 

defendant. Defendant's request that his sentence be vacated should be 

denied. 

7. THE STATE CONCURS THAT THE JUDGMENT AND 
SENTENCE CONTAINS SCRIVENER'S ERRORS 
WHICH SHOULD BE CORRECTED. 

The State concurs that the sentencing court erred in checking the 

second paragraph in section 4.5 of the judgment and sentence, as 

defendant was not convicted to any crime enumerated in RCW 

9.94.030(31)(b)(i). CP 291-304, page 8, section 4.5. The State joins 
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defense in asking that this scrivener's error be corrected. 

Additionally, section 2.3 of the judgment and sentence also lists 

counts 1 and 2 in the sentencing data. Those counts of assault in the 

second degree merge with the counts of attempted murder in counts 3 and 

4. While the court properly did not impose sentence on counts 1 and 2, 

there should be no reference to them in the judgment and sentence. CP 

291-304, page 5. See Appendix A. 

Finally, section 4.5(a) in the judgment and sentence should specify 

that counts 3 and 4 run consecutively to each other. CP 291-304, page 5, 

section 4.5(b). Count 5, bribery, should run concurrently. CP 291-304, 

page 5. 

The State joins 'defendant's request that the first error be corrected, 

at which time the errors in 2.3 and 4.5(a) could be corrected as well. 

D. CONCLUSION. 

For the foregoing reasons, the State asks this Court of affirm the 

judgment below. 

DATED: August 19,2010. 

MARK LINDQUIST 
Pierce County 
Prosecuting Attorney 

~(i ea1t= 
Deputy Prosecuting Attorney 
WSB # 17290 
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Certificate of Service: 
The undersigned certifies that on this day she delive d by U.S. mai r 
ABC-LMI delivery to the attomey of record for the ppellant and pellant 
c/o his attorney true and correct copies of the docum . this certificate 
is attached. This statement is certified to be true and correct under penalty of 
perjury of the laws fthe State of Washington. Signed at Tacoma, Washington, 
on the date below. 
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SUPERIOR COURT OF WASHINGTON FOR PIERCE CO 

stATE OF-WASHINGTON, 

'Is. 

LARRY DARNELL DUNOMES, 

Plaintiff, CAUSE NO: 08-1-02399-2 

Defendant. 

WARRANT OF COMMITMENT 
1) 0 Camty Jail 
2y'KDcpl of CGmlCtiOOB 
3) TI Otmr Custody 

THE STATE OF WASHINGTON TO THE DIREC'I'OR OF ADULT DETENTION OF PIERCE COUNTY; 

WHEREA3, Judf!mc:nt hu been prcnamced agairut the defmdant, in the Supcrier Calrt of the State of 
Wtubington fer the County of Pierce, that the defendant be punitbed as spECified in the Jud&ment and 
SentenoeiOrder ModifyinalRevoking PrWaticnlCanmunity Supcnisioo, a full and caTed copy of which is 
attadled hereto. 

[ ] 1, YOU, THE DIRECTOR, ARE COMMANDED to receive the defmdan1 fer 
clusificatia), caUlDement and placement as erdtred in the.fudgment and Sentence. 
(Sentence of ccnfmemen1 in Pierce Coon1y Jail). 

YOU, THE DIRECTOR, ARE COMMANDED to take and deli'll!" the defendant to 
the proper ofI'ian of the Department of CClTeaioos; and 

YOU, THE PROPER OFFICER3 OF THE DEPARTMENT OF CORRECTIONS, 
ARE COMMANDED to receive the defendant fer classificat.ioo, calfmement and 
placement sa crdered in the Judgment and Sentence. (SentEnce of ccnrmemen1 in 
Department of C<XTCttim& C1utody), 

WARRANT OF 
COMMITMENT ·1 

OtIIce 01 Prosecatlac Al1unIey 
930 Taeoma Avenue S. Room 946 
~, WasbIDgton 9114Ol·Z171 
1'eJeph_: (253) 798-7400 
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6'3&9 12/.21./208'9 88865 

[ 1 3. YOU, THE DIRECTOR, ARE COMMANDED to receive the defendant fa' 

c11811ificaticn, confmemcri. and placarumt lUI ordered in the Judpnert and Sc:ntc:nce. 
(Sentence of ccnfUlement a' placement nct. 00I1e.red by Sections J and Z abar e). 

Dated: __ 1..-/2-....&../.;....::/ KJ-!..1_'09-,--

CERllFlED COPY DELIVERED TO SHERIFF 

&C' 2.1 20i~64i6d~ 

STATE OF WASHINGTON 

Ccunty ofPien:e 

I, Keqin Stock, Clerk of the .bare entiUcd 
Ccut., do hereby C8'tify that thi. fcresoing 
inatrumcnt ia • true and cc:rrect copy of the 
criginal now on file in my office. 
IN Wl'rN'E'lS WHEREOF,l hereunto aet my 
hand and the Seal of Said Court. thi. 
__ day OC ____ ~ __ -' 

KEVIN STOCK, Cleric 
By: _________ Deputy 

tme 

WARRANTOJl' 
COMMITMENT ·1 

~; . ,CLERK :',/ 

By: 4f4j4~ .. j 
. EPUT'Y.: CLERK,,- . 

0ftIce 01 ProsemIiDg AUonJeY 
!lJO lKoma Avenue S. Room 946 
Tacoma. WasbIqCoD 911401-2171 
TeIepboDo: (253) 798.7400 
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FILED 
.: DEPT 1 
IN OPEN COURT 

DEC 182009 

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY 

STATE OF WASHINGTON, 

Plaint.iff, 

va. 

CAUSE NO. 08-1-02399-2 G!JOO 
JUI~lKl'irr AND SENTENCE (pJS) 

LARRY DARNELL DUNOMES 
'sen [J RCW9.94A 712Fnson Confmrment 

[ Jail One YelD' cr Less 
Defendant. [J Fint-Time Offender 

SID: WAl6982686 
DOB: 08116'1964 

[ J Special Sexual Offender SenterlcingAltemat.ive 
[ J .special Drug Offender .sentrnc.ing Altanative 
[ J Breaking The Cycle (BTC) 

1.1 

[ ] Clerk', Ac:tIoo Required, para 4.S 
(SDOSA),4. 7 IIld4.8(SSOSA) 4.15.2, 5.3, 5.6 
aod5.8 

L BEARING 

A B8ltencing hearing was held and the defendant, the defendant's lawyer and the (d~uty) proseaJting 
attttney WfR presenL 

n. FINDINGS 

There being no reasal why judpent ahoold net be prooounced, the coort FlND3: 

2.1 CURRl!:NT OFFENSE(S): The defendant was found guilty 00 December 2, 2009 
by [ ] plea [ X] jury-verdid [ ] bench trial of: 

COUNT CRIME RCW 

I ASSAULT IN THE 9A36.011(1)(a) 
FIRST DEGREE 9.~A 12S19. 94A 60Z 
(E23) 9.~A 31nt9. SI4A. 510 

9.94A 370'9.94A 530 
9. Sl4A. S~(19} 
9. 94A 535(3){t) 

JUDGMENT AND SENTENCE (33) 
(Felroy) ()1'1lX1f) Page _ of_ 

ENHANCEMENT DATE OF 
TYPE· CRIME 

D OYIs/OS 

INCIDJiNTNO. 

TPD 081360163 

OfIIce or~ Atlorney 
930 'Iilcoma Avenue S. Roolll 946 
'IK-. WllShlnpoa 98402-Z171 
Ttlepboae: (253) 798-7400 
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COUNT CRIME RCW ENHANC£MJiNT DATE OF INCIDEKTNO. 
TYPE- C~ 

IT A3SAULT IN THE 9A.36.011(l)(a) D 05/15108 TPD 081360J63 
FIR8l' DEGREE 9.94A. 121/9. 94A 602 
(ED) 9.94A 3}(Y9. 94A. S10 

9.94A. 310/9. 94A S30 
9.94AS2,S(19) 
9.94A S3S(3)(t) 

m ATI'EMPI'ED 9A32. 030(1 )(.) D 05/1S/08 TPD 081360163 
MURDER IN THE 9A28.020 
PIRST DEGREE 9.94A. 12519. 94A 602 
(Dt.A) 9.94A. 31 ()'9. 94A. S 1 0 

9.94A. 'n0l9. 94A. 530 
IV ATI'EMPI'ED 9A.32.030(IX·) D 05115108 TPD 081360163 

MURDER IN THE 9A28.020 
FIRST DEGREE 9.94A 11.519. 94A 602 
(DI-A) 9.94A. 310/9, 94ASIO 

9.94A 'n0l9. 94A. S30 
9.94A 51.5(19) 
9.94A 53S(3)(t) 

V BRIBING A 9A n.~l)(a)(b)(c)(d) 10129/08 TPD 081360163 
WITNESS (KK7) 9.94A:525(I9) 

• (F) FIJ'eIIIr1n. (D) Other deadly weapcnl, (y) VUCSA m a prctected zone, (VH) Veb. Hem, Sec RCW 46. 61.S2O, 
(JP) Ju9enilepnsEnt, (8M) 8erual M<tintion, (SCF) Sexual Conduct with a Child COl' a Fee. See RCW 
9.94A. 533(8). (If the aime ia a drug offt'JUlC, includc the type of drug in the &r:oood co1lmJD.) 

as charged in the SECOND AMENDED In£cnnatim 

IX] A special vc:rdictlfmding f«use of deadly weapon cthcrthan a fu-earm ", .. returned <Xl Cwnt(s) I, II, 
rn and IV. RCW 9.94A.602, 9. 94A S33. 

{ ] CUrrent offenses mcanpassing the same aimina1 condud. and counting u me aime in ~ 
the offmder scxre are CRCW 9.94AS89): 

[ ] Other Q.II1"CI'lt. (Dlvicti<lllllliltcd undCl" diffc:n:nt QlUIC numbers used in calculating the offender 80C1'C 

are (list off8lR and cwse numbfl'): 

2.2 ClUMINAL msrORY (HCW 9.94A,s25): 

CRIME DATE OF SENTENCING DATE OF Aru TYPE 
SENTENCE COURT CRIME ADULT OF 

(C~&~) J(JV CRIME 
1 AOOBATTKRY O2IW8S st. Gabriel, LA 02I1AI88 A NV 
2 ARSON 1 O6IICY94 King Co., WA 03118194 A V 
3 UNLAW SOL TO DEL rstrll99 Pic:rce Co. , WA OS/26199 A NV 

CON SUB 
4 ATTUPCS 06104102 PierceCo. WA 03111/02 A NV 
S UPC8 08129/03 King Co., WA fY.Jf2rf02. A NV 
6 UPCS 08129103 King Co., WA fY.J106I03 A NV 
7 BAIL JUMPING 11101/0$ PiErCe Co., WA 01/W05 A NV 
8 COMM. CUSTODY Pi8"CeCo. WA 

[ J The court fands that the following pMa"' cawictiros are roe offfllBe fer purposes or dttermin.in8 the 
offender lCoce (RCW 9.94A.5~): 

JUDGMENT AND SENTENCE (J3) 
(FeJooy) (/2001) Page _ of_ 0IIIte of Prosecutlb& Atlonley 

'30 Taroma A.-cnue S. R()OIII946 
Tacoma, Wuhlnpon 911402·2171 
Tdepholle: (253) 798·7400 
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[X] The defendant. ammitted a aJITEnl offense while on canrnunity placement (adds ooe point to sc<re), Raw 
9.94A.~lS, 

23 

COUNT 
NO. 

I 

n 

m 

N 

V 

24 

2S 

SENTJl:NCING DATA: 

OFFENOI>R SERIOUSNESS STANDARD RANOI> PLUS TOTAL STANDARD 
SCORE LEVEL (ootiDduding eubmc_. ENHANCE.MEHTS RANOE 

~l14q 1IIhIDc_~ 

9 XII L1FE LIFE 

9 XII LIF.E LIFE 

9 XV LIFE LIFE 

9 XV liFE LIFE 

9 N 63-84 MONTHS NONE 63-84 MONTHS 

[ ] EXCEPTIONAL SENTENCE. SUb&tantial and canpelJing reasons exift which justify an 
e:!tcepticnal sentence: 

[ ] within [ ] below the standard range fer Camt(s) ____ -' 

[ ] above the ltandard range fer Ccunt(s) . 

MAXIMUM 
TERM 

UFEJ 
SSOOOO 
LIFE! 
"QOOO 
LIFEI 
SSOOOO 
UFEI 
$50,000 
lOYRS 
$'20000 

[ ] The defendant and state slipuJatethatjuslice is best served by impcsitioo of the exceptional sentence 
above the standard range and the ccut fmds the exceptional sc:ntalce furthtnl and is cmsiltent with 
the interesta of justi~ and the purposes of the sentencing refam ad. . 

[ ] Agravating fad<rs were [ ] slipulated by the defendant, [ ] f(ll[ld by the coort after the defendant 
waived jury trial, [ ] famd by jury by special int«Togatay. 

Find.in{ss of fact and conclusims of law are attached in Appendix 2.4. [ ) Jury' 8 special intcmlgatay i. 
attached. The Prosecuti.na Attaney [ ] did [ J did nct reccmmend a similar S8ltence. 

ABILrI'Y TO PAY LEGAL FINANCIAL OBLIGATIONS. The crurt has ccnside-ed the total amount 
owing. the defend's past, present and future ability to pay legal fmancial obligatioos, including the 
defenchri'S financial reIOUI"Ce8 and the likelihood that the defendant's statua will change. The coort fUlda 
that the defendant ha I the ability cr likely future ability to pay the legal fmancia! obligatims imposed 
herein. RCW 9.94A.7S3, 

[ ) The following emacrdinsry ciralmfItances mat that make reatituticn inappropriate CRCW 9.94A 7 S3): 

[ J The following ema<rdinary circurnltances exilt that make payment of nomnandatay legal fmanoa! 
obligatiOO8 inappropriate: 

JUDGMENT AND SENTENCE (JS) 
(FelOOY) (11200'1) Pa&e _ of_ otIIce of ProsecudaR Attorney 

930 'llKoma Avenue S. Room 946 
'IiIcoma, WuldJlgtoQ 5I84Ol-1171 
'Nepboae: em) 798-7400 
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26 lO"<r violent offenses, most IEriws offenses, <r armed offenders recanmended sentencing aveemErltJl er 
plea llgn:ementB are [ ) 4Itbtched [ ] as followa: 

m. JUDGMENT 

3.1 The defendant is GUD.,TY of the counts and Chargcslisted in Paragraph 2.1. 

3.2 [ ] The cwrt DISMISSES CWl'ItI ____ ( ] The defendant is fCUld NOT GUILTY of CoontB 

IV. SENTENCE AND ORDER 

IT IS ORDERED: 

4.1 Defendant shall pay to the Clerlt oft.hisCcurt: O'i,,"CINI1tyCle&k. 930 T_aAYClIlIO. T_.WA93402) 

JASS'CODE 

Jm{IRJN -=-$ _____ Restituticn to: 

PCV 

DNA 

PUB 

FRC 

FCM 

$ Re&tituticn to: 
(Name and Addre ... ·address may be withheld and provided calfidentially to Clerk's Office). 

S soo. OQ Crime Victim USCBlimc:nt 

S 100.00 DNA DatabueFee 

S ~cC;;;:Appointed Attcrney Fees and Defense Costs 

$ Zoo.OO Criminal Filing Fee 

S Fine 

OTHER LEGAL FINANCIAL OBLIGATIONS (specify below) 
S OtherCOItsfer: __________________ _ 

S Other Costsfer:. __________________ _ 

S :lg-OO·6'TOTAL 

" ~ above total does nct include all restituticn which may be set by laur crder- of the coort. An agr-eed 
restituticn crdermay be entered. RCW 9.94A. 753. Are&tituticn hearing: 

[ ] abaIl be set by the prosecutclr( j 
~scheduled fer I _ CYL' D 

[ 1 RESllI 0 nON. Order Attadled 

[ ] The Department of CaTeCtiCllS (DOC) cr clerk «the court shalt immediately iS9UC aNdice ofPayroU 
Dedud.icn. RCW 9.!iI4A 7602, RCW 9. 94A 16«8). 

[X] All payments shall be made in aoccrdance with the policies of the cleric. oammencin& immediately, 
unlesl the court specifically lets fcrt.h the rate herein: N ct less than S per mcnth 
camnencing. '. RCW 9.94.760. If the court doelnot set t.herate herein. the 
defendant shall repat to the clerit' B office within 2A hoors of the entry or the jud&ment and sentence to 
set up a payment. plan. 

JUDGMl!:NT AND SENTENCE (JS) 
(Fdai)') (J/7JXf1) Page _ of _ Oftke of I'ruIecutlJla Attoruey 

930 ~ A~eJlue S. Room 946 
18coma" WIIShIDgton 98402.2171 
TeJepIIoM: (153) 798-7400 
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4.lb 

4.2 

4.3 

4.4 

4.441 

The defmdanl shall repa1. to the claft or the CXlIrt tr as direc:ted by the clerk of the cOJrt to prc9ide 
fmanc:ial ancl ct.ha' infC1lTDltiClllas rc:quated. RCW 9. 94A.16~) 

[ ] COSTS OJ'mCARCERATION. In additien to «her CCIta imposed hnin, the court. fands that the 
defendant h .. cr is likely to have the means to pay the c:osbI of incarcrntim. and the defendant i. 
crdered to pay 111m CCIta 81. the stabJta'y rate. RCW 10.01. 160-

COLLKCJlO.N cosrs The defmdant ahaJJ pay the ccet. of services to collect unpaid 1. f'manciaJ 
ClbUptlClDlIIa' contract er IItabJt.e. RCW 36.18.190, 9.94A.780 and 19.16.500. . 

m IltR1tST The fmancial oblipt.ialll imposed in this judgment shall bear intc:reIt fran the date of the 
judpsll until payment in full. 81. the rate epplic:::eble to civil judpents. RCW 10.82.090 

COSTS ON APPEAL An award of CClt.s en appeal apinlt the defendant may be added to the ta:allqal 
fsnancial cbligaticns. RCW. 10.73.160. 

ELEcrROmC MONITORING REJMBU'RSEMI!:N. The defendant i. crdered to reimburse 
,::--~_~_~:--::-(name of eledralicmcaitaing aaency) 81. __________ ---J 

fer the COlt cXpnJrial e1cc:traUc malitc:ring in the IIIlKJUIlt of $'---_____ ...: 

[X] DNA TUTlNG. The defendant shall han a bloodlbiological sample drawn fcrpurpcaeB of DNA 
idaltificaticn analysis and the defendant shall fully cocpcnte in the teatin& The appropI ille aaencY, the 
camty cr DOC, 1Ihal1 be respcmible fer cbtainin& the sample prier to the defendant' 8 release fran 
caUJJlernent. RCW 43.43.7S4. 

[ ) BIV TDi1NG. The Health Department cr designee shall teat and counsel the defendant fa" HIV as 
IIOCXl u posaiblc and the defendant ahall fully cooprnle in thctating. RCW7o.24.340. 

NOCONT4CT . ~ 5'erJyA 8A'J:t,£"f 
The defmd..m shall net havc contact with ~Prfl'J"&> e, A~ (name, DOB) includin& but. net 
limited to, persaW, vertal, telephonic. written cr conta(1 thrcu&h a third party fer yeII"B (net to 
ezceed the maximum Itatutay .mence). . 

~Dcmesttc: Violence No-Contact Order, Antiharaanent No-Contact Order, (l' Sexual Aaaault Ptd.ection 
Orde- ill filed with this JudsJnent. and 3cmenc:e. . 

OTHER: PtcpSty may have been taken into CUIItody in ccnjunctioo with this cue. Property may be 
returned to the risbtfu1 owna-. Arv daim fer reb.m of u:h prcpc:rty muIt be made within 90 dayv. After 
90 days, if yw do net make a claim, preperty may be disposed of acccrding to law. 

BOND IS lUREBY EXOm:RATIl) 

JUDGMENT AND SENTENCE (JS) 
(FeJaty) (J12CX1T) Paae _ 0( _ 0IIIce of ~d.ac AUorDe)' 

930 ...... A_ .. S. R_1I46 
-r-. W ...... 984Cn-Z171 
nJepIIoac: (253) ""7400 
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4.~ CONFINEMENT OVER ONE YEAR: PERSISTEl'IT OFFENDER. The defendant was found to be a 

Persist.cnt Offender. 'Jll. A7J b J5C 
~e court ftnds Coont.::7 ' 'l' l:tr, I ~08l serioos offenst$'and that the defendant has 

been convided m atleut. two separate occasims of most. ScriCUI offense felmies, atlewt me of 
which OCC1UTed befc:re the ccrnm.issioo of the other most s8"ioos offense fa- which the defendant was 
previously convj~ fil ~ 

jcl The court flndsCoo.nt:s j;( I! I I is a crime listed in RCW 9.94AO~31)(b)(i) (e.g., rape 
in the flnlt degree. rape of. child in the ra degree (when the offender wu sixteen yean of age a­
older when the offendEr canmitted the offEnSe), child molestatioo in the ftnt d~ rape in the 
secmd degree, rape of a mild in the second degree (when the offendEr was eighteen yean of age cr 
01ds- when the offender ccmmitted the offense) cr indeceot liberties by fcrcible ampulaim; a- &rrJ of 
the folllJWing offenses with a finding of semal mctivatim: rnurc:Ier in the fU"sl degr«, murd8" in the 
secmd degree, homicide by abuse, kidnappin8 in the first degree, ltidnappin8 in the second d~, 
assault in the first. degree, aBB8U1t in the secmd degree, usault of a dlild in the rJnt degree, aBB8U1l of a 
child in the secMd degree a- burglary in the fmt deare~ a- an attempt to canmit any crime listed in 
RCW 9.94A. 030(31)(b)(i), and that the defendant. has been cmvided on at least me separate 
occaaiQl, whether in this state a- elsewhere, of a aime list.ed in RCW 9.94A030(31)(b)(i) a- &rrJ 
federal a- rut-of-state offense a- offense under prja- Wartringlm law that is canparable to the offenses 
listed in RCW 9.94A. 030(3 t)(b)(i). 

Those prja- cmvictiml are included in the offender scae as Jisted in Sed.im 2.2 of this Judgm5 and 

~
ce. R.CW 9.94A.03O, RCW 9.94A. ' 

(8) ONFtNEMENT. RCW 9.94A.S'70 and RCW 9.94A.S89. Defendant. is sentenced to the following 
oftctal cmfUlefJlent in the ruttcdy of tile Department of Cancticms: 

Lifewithwt the possibility of earlyreJease on CountS 1Ik MD ~ ~~ 
g'i mooths Q1 Count _-=~ ___ _ 

mmths Q1 Count 

mooths m Count 

Ad:ual rmmber of moolhs of tctal confinement crdered is: Life withoot the possibility of early release. 

(b) CONSl!:CUTIVEfCOftCORRKNT SENTENCES. RCW9.94A.~89. All coonts Ettall be sc:rved 
cmcurrently, exCEPt fer the patlM of those camts fa- which thEre is a 'Pedal finding of ftreann a­
other ~dly weapon a.1d. faih above It Sectim 2.3. and except fa- the following countB which IIhalI 
be sened oonserutively: 

The 88Itence herein &hall run cmsecutive!y to all felaty sentences in ether C81J~ numbE1"8 that w t!I"e 

imposed pria- to the carmiaion of the aimc(s) being smtcnced. 

The I18\tence herein shall run cmaJl"l"S1tly with felaty sentences in ether cauae numbers that were 
imposed subsequent to the canmissim of the aime(s) beina sentenced unle81 dhc:rwise ac:t Ccrth hen:. 
[ ) The sentence herein shall run ccmsecutive1y to the fe1MY sentence in cause rwmber(s) ___ _ 

The 88ltence herein shall run carseat.ively to all prwicwJy imposed mi,demearur sentences unless 
ctha'Wise set Ca1h here: _______________________ _ 

CaUUltment shall commence immediately unless crl!El"Wise set fcrth hEre: _______ _ 

4.6 OTHER: ___________________________ _ 

JUDGMENT AND SENTENCE (JS) 
(Felal)') (112001) p. _0£_ 0ftIce 01 Prosec:uIiDJ: A!Ulmey 

930 Tamma Avenue S. Room !146 
n.co.a.. Wasblnpoa 911402.2171 
Telepboae: (253) 798-7400 
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4.5 CONl'JNEMl:l'IT OVER ONE YEAR. The defendant. is aenlenced u follows: 

(a) CONF.INEMENT. RCW 9,94A.S89. Defendant i • .m.e.nced to the following term oftdaI 
ccdmement in the CUItody ohhe Department of Curec:ticnl (DOC): 

____ muJths en Count ____ mcmha CIl count 

months en CO\Xlt ---- ____ ,nantha CIl count. 

moolhs en Count nmt.hs CIl count 
--"'-:-::--. 
A arpedal findinglverdid. having hem enttted .s indicated in Sedien11, the defendant is sentenced to the 

following ~tiCll8l tam of tda1 ccdlllClllG in the aJltody of the Departrmm. of C<lm!dial8: 

'2.-"( mooths en Count No 11l: ma1tha en Count No 

'2-- '1 mcmths en Court No rsC m<I1ths en Count No 

mcmths en Count. No ---- _,....-__ m<I1ths en Count No 

Sentence enhancements in Couma shall nm 
[ J <XIJaA"I't'IJt ~c:utive to am ether. 

time [ J aJbj~ to earned pd time credit 
S::Efmentl in CaurU shall be served 

A apeciaJ Ii' rid. h8'ling been entered as indicated in 8ed.ien 2.1, the defendant. i. "sentenced to the 
" following additiawl term of tda1 canf'manG in the QJIItody of the DepIl1mcnt of COITCCtiOOl: 

mcmths en Count No ---- ____ mctths en Count No 

mmths en Court No ---- ____ rna1tJuI en Count No 

____ mcnths en Count No ____ mcrt.ha en Count No 

Sentence enhancements in Counts rba11 run 
[ J CXlIlC.IIT8It. ~ve to am ether. 

Sentence enhancements in counts _Ihall be served 
~attime [ ) lIlbject to earned good time credit 

Adual number ofmmthaoftctal oonfmement crdered is: I-rF€ W~l.(.;- PA{<o c..e­
(Add mandatuy fu-eann, deadly weaporur. and RXUal mctiVItiCll enhancement. time to run C<lI1secutivdy to 
ether camts, see SediCll2..3. SentencinsData, sbore). 

( ) The conrmement time on Coont(a) contain(s) a mandltay mininn.m term of ____ ....: 

CONSECD'l"IVEICONCVRRKNT SENl"ENCES. RCW 9.94A.589. All coonts shall be lIfneci 
oooC\.ll'l"Gly. ea:cept fer the pCl'tim of those cCll.lllbl fa" which there is. Bpecial flJ"lding of B fsrearm. ether 
deadly WSperl. sexual mctivatioo, VUCSA in a prct.ected zale, er manufacture of methamphetamine with 
juvenileprelBJt a.1IIt fcxth above at Sewoo13, and except fa" the following counts which IIhaIJ be served am.aDvdy: ___________________________________________________ __ 

JODGMENT AND SENTENCE (JS) 
(Fe1ClP1) oncxm Paae _ of_ 0IIIce oIrr-uun, Atlonley 

930 'DIcoJa A,,_ S. RoCIIIa '" 
..--. WMldaIloD !I84Ol-2171 
TeIepIa_: (253) 798-7. 
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4.6 

The Mltet10e hfftin mall run c:mBl!QJti"eJy to all feJany .8Itmce. in db", cause numbn impolll!d pria" to 
the cammiuicn of the aimc(1) being 'llrienced. The len1ence herein llhall run cmaJm:ntly with felony 
sentence. in ether cause numbers imposed aft8" the cttnmi88ion or. the aime(1) beins ..unced acept. fa" 
tbefollowingcauaerunber& RCW 9.94A.S89: ________________ _ 

Ccnfancment 011 commence immectiat.ely unless ~ise .. forth here: _________ _ 

(c) The defendant Ihall naive credit fer time served prier to sentencing if that conrmement was lolely 
under this cause runber. RCW 9. SI4A. S05. The time lerved ahall be c~d by the jail unle. the 
credit fer time served prier to sentencing is specifically .. fc:rt.h bytbe ccurt: ______ ----" 

( ) COMMUNITY PLACEMENT (pre 7/1XX) offeDlles) il crdcn:d al follows: 

count fer mcWhs; 

Count fer ~ 

Count fer ~ 

~ COMMUl"UTY cusrODY is crdered al followa: 

Count I[ fer a range &un: fi" to. il2 M~ 

Count Ii[ fer a rBfI&e fran: ( to !3~ ~ 

Ccunt fer a range fran: to Mmths; 

er Cer the period of earned release awarded purmant toRCW 9.sa4A.728(1) end (2), whichever illoo88', 
and ltandard mandatcry ccnditicns are ClI'dered. [See RCW 9.94A. 700 and .705 fa- ocmmunity placement 
offenseBWhich include aeriC1l1 violent off .... seccod dear- assault, any <rime..-mat a penon with a 
deadly We&pCrl fmding and chapter 69.50 er 69.52 RCW offensenct sentenced under RCW 9.94A.660 
oommitted bef'cre July 1, 2000. See RCW 9. 94A. 71S fer ccmmunity CUIlody range offemea, which 
include sex offeD8e8 net sentenced under RCW 9. 94A. 712 and violent. offenses cxmmited Crl er after July 
1, 2OQO. CcmmuniLy a.utody followa a term fer a 8« offense·- RCW 9.94A. Uae par88l"aph 4.7 to ~cse 
ccmmunity a.IIItody following weft ~c camp.) 

On er after.illy 1,2003, DOC IhaII fIlPfniae the defendant if DOC cla88ifiea the defendant in the A cr B 
riac cateaaia; cr, DOC claaifies the defendant in the C er 0 rilt catqp1es and at.lealt me of the 
follow' 1 . 

CW9.94A411 

offense 
vi) OfIenae fer manufadure, delivay er po.slien with intent to deliver methamphetamine including its 
lilts, ianCl'l, and alta of iBa'Jl8"l, 

JUDGMENT AND SENTENCE (JS) 
(FelQly) (J/'lD:1T) Page _ of_ 0IIIce 01 ~ Attorae,. 

,JO nc.-AMI_ So Rocmr N6 
-n.-. WasJdqtoa 9840l-ZI71 
T~baDe: (153) '791-7400 
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While (Xl canmunity placement cr community alltody, the defendant shall: (1) repcrt to and be available 
far ccriact with the assigned canmmity c:urectienl offica- as dircctecI; (Z) waX at DOC-apprcwed 
educlllim, employment and/« ammunity retituticn (service); (3) ndify DOC of any dJan&e in 
defendant'. acfdresl, er anploym_ (4) nct c:cnune conIroJled datanoeslC'Xcept punuant to lawfully 
illBUed preacripti~ (S) net unlawfully pClJ8C!81 c:cntrolled BUbatances while in cunmunity ollitody; (6) pay 
alperlisim fees al detamined by DOC; (1) pcrfam atTumalive acts neoeltilllly to malita" ccmpliance with 
the crden of the CQDt as required by DOC, and (8) fa" BeJ( offenses, IUbmit to electrmic mcmila"ing if 
impcaed by DOC, Then:sidcnce locatien and living lII1"IIIlp:I1lenis are subject to thepriar approval orDOC 
while in ocxnmunity plaamEJJt er ccmm.mity CUIItody, Cunmunity OJStody f« sex offenden net 
III1tenced under RCW 9.94A 712 may be eztc:nded fer up to the IIlatuLay muimurn tcnn of the ICI'tence. 
Violatien or ocmmunity 0JlIt0dy imposed fa" a IIC'X offense may rault in additimal confanernent. 

[ ] The defendant Ihall not coname any alc:dlol. 
[ I Defendant IIhalI have no ccnlact with: __________________ ~ 

[ ] Defendant. all remain [ ] within [ ] ClltBide or a specified geogt"llphical bwndary, to wit: ___ _ 

( 1 Defendant all net reside in a ccrnrnuiUty pntectien zone (within 880 feet of the facilities er arwndB 
of a public er private school). (Raw 9.94A 030(8» 

[ ) The defendant Idlall participate in the followins ~re1ated treatmr:nt. cr <XUIIeling services: __ _ 

[ ] The defendant .aU undergo an nalualien fer butlllcnt far [ ] danelltic violence [ ] aubstance abuse 

[ ) mental health [ ) anger manaserna and fully ccmply with all reocxnmended treatment. 

[ ] The defendant lIflall ~Iy with the following crime-re1ated prdJibiticm: _______ _ 

Other ocnditiens may be imposed by the court er DOC during ccmmunity custody, er are lit rath here: 

[ ) Far ..mmces Unposed under RCW 9.94A 112. otbtr cmditicm. indudina electrcnic mcnitaing. may 
be impOllld ciJrins cxmmunity C1IIItody by the Indeterminate Sentence RtNiew Board, er in an 
emergency by DOC. F.mqency conditicns ~<l8ed by DOC shall net remain in effect Icnger than 
8tV81 waicinS daya 

PROVlDED: That under no c:iraJmstances shall the tctaJ t.enn or confmcmcnt pluB the t.enn or cxmmunity 
0JSt0cly actually served ecceed the Itatut.ay maximum fer each of1'81se 

JUDGMENT AND SENTENCE (JS) 
(Felal)') (l1'JJX1T) Pale _ of _ 0ftIft orr.-adDa Altonacy 

!llO"""'" 4_ue S. Room !1441 
~ WasbIJaatoa 984Ol.2J71 
T ..... : (153) 798-7400 
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4.7 [ ] WOH ETJIIC CAMP. RCW 9. 94A.6SlO, RCW72.09,410. The coort. findathat. the defendant ia 
eligible end i. like17 to qualify fa- wen ethic CmIp and the court l«U,almde that the deCmdVlt .cne: the 
sentence at a weft ethic camp. Upon cornpletim of weft ethic CBrq), the defendant shall be released on 
cxmrmnity aJItociy fer any remaining time oftctaJ cmfmement, subject to the conditima below, Vio1atim 
of the conditiMl of ccmrnunity aJSt.ocly may reaJlt in a rdUm to tctaJ cmranement for the balance of the 
defendart',remaining time oftctal ocnf'mement. The C<QditiCXll of ~unity culltody are lUted above in 
Sectioo4.6. . 

4.8 OPT LIMIl'S ORDER (known drug traffidta-) RCW 10.66. 020, The fol1owing are .. are orr limits to the 

S.l 

S.l 

S.3 

S.4 

defmdtd while under the IIlpErVilicn of the Ccunly Jail er Depar1ment of Carec:ticm: _____ _ 

V. NOnCES AND SIGNATURES 

COLLATERAL A TrACK ON JUDCJMEM'. Any petitim er mctiCll for collateral attadt 00 this 
Judgment and Scrtence. including but net limited to In1 p8"lOnall'elltraim pctitioo, IItate habeas CClpU8 
petitioo, mct100 to vacate judgment, mctioo to withdraw gui1t¥ plea, moooo fer new trial er mctioo to 
arrest judsJnent. must be filed within ale yell" of the fmal judemri in this maI:ter, except 81 provided fer in 
RCW 10.73.100. RCW 100n.0SI0. 

LENGl'H OJ' SOPItRVISION, FClI' III ofI'SJBe ccnmitted prier to My 1. 2000, the def'stdant all 
remain under the ccut'sjtxildictioo and the llUp«Vition of the Depaa1meIj. of Carecticns fer a period up to 
10 years £rem the date of IICl1I:ence er release fi"cm conflJlClJlfd, whichever ialooger, to UIIR payrnem of 
all1epl fmandal oblipticns unless the aut atend, the aiminal judgment an additimal 10 years. Fer en 
oft'enee c:armitted m CI" af\a' July I, 2000, the ccut.n~ nUinjurildicticat oflfr the oftc:ndcr. tCl"the 
putpOIe of the offenda"'. ccmpliance with pa,ment. of the I", finandal obliptiens, until the obli.,woo ia 
canpl«ely IIlisfied, regardless of the IItatutCIy maxbrun fer the crime. RCW 9.94A. 760 and RCW 
9.94A SOS. The clerk. or the cwrt i. authorized to c:01lec1 unpaid legal fmancial obligatims at any time the 
offmder nmainr under the jurUcticticn of the court. fer purpoeea ofhis er he- legal fJnlncial obligaticm. 
Rr:w 9.94A 1~4) and RCW 9.94A. 753(4). 

NOTICE OJ'INCOME-WIrBIIOLDING ACTION. Uthe court has ~ crdered an immediate nctice 
ofp~1 deductim in Sectioo4.1. you are nctified that the Department ofCcm!cticna rrthe cleric of the 
cxut may iSlUe I mtice of payroll deductioo without mtice to yaJ if yaJ are mere than 30 days pa. due in 
mmthly payments in an amount equal to er reate'than the amoont payable fer me month. RCW 
9.sa4A. 7602. Other incxme-withholdin& actim under RCW 9.94A may be taken withrut Curther notice. 
RCW 9.9rtA. 760 may be taken wil:hcut further mtice. RCW 9.94A 7606 

RES'I1l O'IIONHEARING. . Y /) 
~efendant waives anyriaht to be present at any reltituticn ~ (sign initi.i8~ ~ 

JUDGMENT AND SENTENCE (JS) 
(Feloo,y) OI2OCfT) Paae _ of _ 0tIIce of rr-uCiac Attoraey 

9JG-n.-a Aveaue S. R_!146 
~ wlllllllqtoa 984Ol-:U71 
TeIepIIoae: (253) 19IJ.7400 
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CR1ltDNAL ENI'ORCEMDrI' AND CIVJL COLLJ:CDON. Arty viollllico ofthis.lJdBment and 
SenUnce i. puni_blc by up to 60 da)'ll of ccnf'snanu per viollllicn. Per 8eCtico ~S of thi. dowment, 
lepl fmandaI obUgaticm are coJJedible by civil means. RCW 9.94A. 634. 

FIREARMS. You must fmmecIfIIteJy IWftllder..., cCDe"'" plltol ..... and you may DOt OWllo 
U8 orpos_ ..., Onum UDlea your I'tfIIt to do 10 I. nlltOnd by • caurt ~ nconL (The court derk 
IIhall fcrorard a ccpy of the def'mdant'l driven lianse, idaJtic:ard, er canpanble identific:atico to the 
Department ofLicensin& alcol with the date of CUlvidien er canmitment.) RCW 9.41.040,9.41.047. 

SEX AND KIDNAPPING OFFENDERREGlSTRATION. RCW 9A.44.130, ] 0.01.200. 

N/A 

S.S [ J. The coort fmds that. Count _ i. a fdeny in the canmiasion of which. meter vehicle was uaed. 
The c:lsk of the coort is direc1ed to immedialely fcrward an Abstra<1 of coort R.eccrd to the Departma: of 
Licensing, which must revdte the defendant'. driver' slicense. RCW 46. 2o.28S. 

S.9 If ~ defendant i. er becames II.Ibject to coort-crdered memaJ health er c:bemical dependalcy Ireatment, 
the ~endant rDUIIt nctify DOC and the defendant'. tr'eIIImfd. infcnnatien nmllt be .... cd with DOC fer 
the duratien of the defendant's inc:arcentien and lupavisicn RCW 9.94A.S62. 

S.IO 0TJlER: _________________________ _ 

DONE in Open Court and in the presence of the defendant. this date:---7'~~...:.-.1I......,.__.,.. ..... 

JUDGE 
Print name 

. VOTlNGRlQBTS STATEMIi:NT: RCW 10.64. 14n 'f. _~ 

fdCll\Y convic1ien& In am regilitcnd to '1etc, my vctcr n' ~~.~~~~' 
_end by: a) A certificate of dia:fvqe i&IUed by the Beran 9. 94A. 637; b) A cart crder ilBUed 
by the sentmcing court I"CIIta'ins the risht. RCW 9. 92. ~ c) A (mal crcIcr of discharge i llUed by the indetsminate 
sentence revi~ beard, RCW 9.96.QS~ erd) A certificate ofrelltoratien iaaJedby the gaferner, RCW 9.96.020. 
Voting bereft the right is re.Iitcnd is • cla. C feleny, RCW 92A.84.660. 

Defendant's signature: _-..Lrc=-...!...f..£.~;;....!.....--cd_l__---, 
.JUI>GMENT AND SENTENCE (J3) 
(FdOOY) (J1'1iX11) Paae _ of_ 0IIklr of I'roIecutlq A_y 

930 'nicoma Aveaae S. Room_ 
1'-, wllShld&tu 984Ol.%171 
TelepboDe: (ZSJ) ."..7400 
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IDENTIFICATION OF DEFENDANT 

SID No. WAI~686 
(If no SID take r~rint card ra- State Patrol) 

FBI No. 461848lA.5 

PCN No. 539458<>39 

Alias name, SSN, DOB: 

Race: 
[ ] AsianlPacific [X] Black/African-

Islande- American 

[ 1 Native American [l:j Other:: 

FINGERPRJlI1TS 

JUDGMENT AND SElITENCE (JS) 
(Felooy) [I/2fX11) Paae _ o£_ 

Date of Birth ~1611964 

Local ID No. PCS0212962 

EtbDIdty: Sa: 
[ J Caucasian [ ] Hispanic [ Xl Male 

[Xl Nell- [J 
Hispanic 

,:,~, ...... , 

Female 

otIIce of ProsmIIiIII Alt4mey 
930 n.c_ A .. eaue S. R_ !146 
1'acGma, WaIIJDItoD !I&COZ.1J7t 
1CIepboIIe: (ZSJ) 791-7400 


