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I INTRODUCTION

When the Court of Appeals first addressed this matter in July,
2007, it “h[e]ld that the Dragts were unjustly enriched by DeTray’s
financial contributions and services to the LLC during the development
venture,” and it remanded the case to the trial court “for findings regarding
the reasonable value of the benefit for services DeTray conferred upon the
Dragts.” Dragtv. Dragt/DeTray LLC, 139 Wn. App. 560, 576-77, 161
P.3d 473 (2007). The trial court strictly complied with the mandate on
remand. After judging the credibility of the witnesses and weighing all of
the admissible evidence regarding the value of the benefit conferred, the
trial court entered judgment for DeTray in the amount of $1,745,704.35.
CP 468, 9 13. The trial court’s factual findings are supported by
substantial evidence. Moreover, the trial court’s decision to award DeTray
less than the upper bound amount established by the evidence was not an
abuse of discretion. The Dragts’ arguments to the contrary are all without
merit. Accordingly, this Court should affirm the trial court’s decision.

II. RESPONDENTS’ RESTATEMENT OF THE ISSUES

1. Did the trial court comply with this Court’s mandate to
quantify the unjust enrichment award to DeTray by making “findings
regarding the reasonable value of the benefit for the services DeTray
conferred upon the Dragts”? Dragt, 129 Wn. App. at 577.

2. Was the trial court’s determination of the award for DeTray

consistent with the law of restitution and unjust enrichment?



3. Was the trial court’s determination of the unjust
enrichment award for DeTray supported by substantial evidence in the
record?

4. Did the trial court abuse its discretion by allowing
prejudgment interest on part of the award to DeTray?

III. RESPONDENTS’ RESTATEMENT OF THE CASE
A. Factual Background

The facts relevant to the parties’ pre-litigation dealings are
summarized in this Court’s prior opinion. Dragt, 129 Wn. App. at 564-69.
The Dragts and DeTray formed Dragt/DeTray LLC (“the LLC”) in 1996
to develop a 220 acre parcel of real property in Yelm. DeTray’s role in
the venture was to provide the necessary capital and expertise, whereas the
Dragts were to put up the land, on which they had previously operated a
dairy farm. However, the only written provision in the LLC Agreement
concerning ownership of the parcel in question was an option to the LLC
which failed to include a legal description of the property. Dragt, 139
Wn. App. at 564-66.

Over the years, DeTray invested a total of $593,462.66 in the
project for such matters as consultant reports and designs, sewer
connections and access to wastewater treatment facilities, and making the
Dragts’ mortgage payments. Despite DeTray’s efforts, the Dragts became
disillusioned with the pace of the development. In the spring of 2004 they
consulted an attorney who advised them that the option to the LLC was

invalid. Shortly thereafter, the Dragts sold the parcel to a third party



without openly marketing the property and without providing any prior
notice to DeTray. All told, the Dragts received more than $3,792,000 from
the purchaser for the land and the plans and permits they sold with it.
Dragt, 139 Wn. App. at 566-68.

B. The Trial Court’s Initial Judgment

This litigation commenced in 2004 when the Dragts sued DeTray,
seeking a declaratory judgment that the LLC’s option to the 220 acre
parcel was invalid. Dragt, 139 Wn. App. at 568 After DeTray
counterclaimed for breach of contract, breach of fiduciary duty, and unjust
enrichment, the Dragts added a claim for gross mismanagement. Id. at n.
1.

The gross mismanagement claim was dismissed on summary
judgment, and the remaining claims were subject to a bench trial between
February 27 and March 2, 2006. CP 306. In its oral ruling, the trial court
noted that although it was certain DeTray was entitled to a recovery, it was
not clear whether the recovery was best understood as being based on
breach of contract or on principles of unjust enrichment. RP (3/2/2006), p.
44, Ins. 21-22, and p. 49, In. 12 to p. 50, In.1. The trial court invited
DeTray to submit proposed findings and conclusions for both theories, and
DeTray did so. After considering both sets of proposed findings and
conclusions, the trial court entered judgment for DeTray in the amount of
$2,067,773.88 on the basis of breach of contract and breach of fiduciary
duties. CP 316-318.



C. This Court’s Prior Order

In its Opinion dated July 3, 2007, this Court held that “the trial
court erred in concluding that the Dragts breached their contractual and
fiduciary duties to DeTray.” Dragt, 139 Wn. App. at 564. However, it
also decided that “the Dragts were unjustly enriched by DeTray’s financial
contributions and services to the LL.C during the development venture.”
Dragt, 139 Wn. App. at 575. As a consequence, it remanded the case to
the trial court for “findings regarding the reasonable value of the benefit
for the services DeTray conferred upon the Dragts.” Dragt, 139 Wn. App.
at 575-76. The Court summed up its holding by noting that “DeTray’s
proper remedy is restitution for unjust enrichment.” Dragt, 139 Wn. App.
at 578.
D. Proceedings on Remand

On remand before the trial court, the Dragts argued that the Court
of Appeals had actually held that there were two distinct bases for an
award to DeTray. CP 397-398. Although the Dragts acknowledged that
the Court of Appeals had held that DeTray was entitled to an award for
unjust enrichment, they claimed that it had also definitively quantified this
award at $593,462.66, the amount of DeTray’s financial contributions to
the development project. CP 397-398. The only purpose for remand,
according the Dragts, was to determine the magnitude of a separate award
in quantum meruit for breach of a contract implied-in-fact regarding

DeTray’s personal services. CP 398.



After taking Paul DeTray’s deposition, the Dragts moved for
summary judgment on the grounds that DeTray had provided no evidence
in support of an award in quantum meruit based on an implied-in-fact
contract. CP 396. The trial court denied this motion. CP 443.

The matter then proceeded to a full evidentiary hearing. The
Dragts presented no testimony on their behalf, but the trial court accepted
into evidence six exhibits offered by the Dragts. RP (9/22/2009 at 106,
Ins. 4-9); Ex. 5 - 11. One of these exhibits was the “appreciation study”
prepared for the Dragts by Mr. Donald Heischman, MAI. Ex. 11.

Both Paul DeTray and Brian O’Connor, MAI, testified on behalf of
DeTray. Mr. O’Connor testified about his appraisal report, which was
devoted to quantifying “the reasonable value of the benefit of the services
conferred” by DeTray on the Dragts. RP (9/22/2009); see also Ex. 4.

In its oral ruling at the conclusion of the hearing, the trial court
emphasized the credibility of Mr. O’Connor’s testimony and the

thoroughness of his report. The trial court noted as follows:

Mr. O’Connor was one of the most credible expert
witness[es] that [ have listened to in 25 years of being a
judicial officer. I saw his live testimony, including his
response to cross-examination. [ read his report. [ asked
him questions myself, and he was completely credible . . . .
Although I read Mr. Heischman’s report, Exhibit 11 for this
hearing, he did not testify and his report was not even close
to being as thorough as Mr. O’Conner’s, and I had no
chance to weigh his live testimony, but clearly his report
was not complete. I did not reject Mr. Heischman’s report,
but it has nowhere near the credibility of Mr. O’Connor’s,
corroborated by his live testimony which was remarkable in
its clarity and its basis. Mr. O’Connor reviewed
everything, including the evidence in the prior hearing and
the Court of Appeals case and wrote his report and testified



to determine ‘the reasonable value of the benefit for the
services DeTray conferred upon the Dragts’ as instructed
by the Court of Appeals at page 577 of the Dragt opinion.
He used two different methods in coming to his result, and
they both came out near the same result.”

RP (9/23/09) at p. 3, In. 21 to p. 5, In. L.

Based on Mr. O’Connor’s testimony, the trial court concluded that
DeTray’s contributions increased the value of the Dragts’ property by
$2,925,000. RP (9/23/09) at p. S, Ins. 6-11; CP 468, 9 5. However,
because the Dragts did not sell the property for its fair market value, the
trial court decided to reduce the award to DeTray in order to avoid any
possible unfairness to the Dragts. RP (9/23/2009) at p. 6, Ins. 22-25 to p.
8, In. 1. In the end, the trial court credited DeTray with benefiting the
Dragts by the amount of $1,367,757.91, to which it added $367,946.85 in

prejudgment interest on part of the benefit which it held to be a liquidated

sum. CP 468.
v ARGUMENT
A. The trial court complied with the mandate on remand

According to the Dragts, this Court issued a dual mandate to “(1)
enter judgment under unjust enrichment for $593,462.66 and (2)
determine the amount of recovery under quantum meruit for the
reasonable value of services rendered by DeTray.” Opening Brief of
Appellants (“Appellants’ Brief”), p. 6. 1f this were an accurate description
of the mandate, then the trial court would have erred by entering judgment

for DeTray on unjust enrichment in the amount of $1,745,704.35.



However, the Dragts misconstrue this Court’s holding. As the
opinion in Dragt plainly states, “DeTray’s proper remedy is restitution for
unjust enrichment.” Dragt, 139 Wn. App. at 578. This “proper remedy”
is singular and exclusive. In particular, this Court made no provision for a
separate remedy in quantum meruit for breach of a contract implied in
fact. Thus, when it remanded “for findings regarding the reasonable value
of the benefit for the services DeTray conferred upon the Dragts,” this
Court was instructing the trial court to determine the magnitude of the
restitutionary award for unjust enrichment. The trial court faithfully

complied with this mandate on remand. '

1. The Court of Appeals held that DeTray is entitled to
recover in restitution for unjust enrichment, and only
unjust enrichment

The holding that “DeTray’s proper remedy is restitution for unjust
enrichment”—with its clear implication that this remedy was exclusive—
cannot be dismissed as a careless slip of the pen. Dragt, 139 Wn. App. at
578. It fits too well with this Court’s conclusion that “the Dragts were
unjustly enriched by DeTray’s financial contributions and services to the
LLC during the development venture,” and that “[t]he trial court should

have acted in equity and awarded DeTray restitution.” Dragt, 139 Wn.

' The question of whether the trial court followed this Court’s mandate is a
question of law, and is accordingly subject to de novo review. See, e.g.,
Skamania County v. Columbia River Gorge Comm., 144 Wn.2d 30, 42, 26
P.3d 241 (2001).



App. at 575-76. It also fits with, and clarifies, this Court’s initial

statement of its holding:

[T]he trial court erred in concluding that the Dragts
breached their contractual and fiduciary duties to DeTray.
We agree with DeTray, however, that the Dragts were
unjustly enriched by his financial contributions to the LLC
and we remand to the trial court to award DeTray
restitution in quantum meruit.

In light of this Court’s conclusion that “DeTray’s proper remedy is
restitution for unjust enrichment,” its rejection of any contract-based
recovery, and its statement that “the Dragts were unjustly enriched by
DeTray’s financial contributions and services,” this passage cannot
properly be read as requiring two distinct awards to DeTray, one in
restitution for unjust enrichment and the other for quantum meruit on a
contract implied in fact. Instead, it must be seen as stating that the one
award in restitution for unjust enrichment was to be subject to the trial
court’s equitable discretion to award DeTray “as much as deserved.”
Dragt, 139 Wn. App. at 576.2

This reading of the opinion as requiring one award, based
exclusively on restitution for unjust enrichment, is the only way to
harmonize it with established Washington law distinguishing between
recoveries on contracts implied in law and recoveries on contracts implied
in fact. As was recently reaffirmed by the State Supreme Court, “[u]njust

enrichment is the method of recovery for the value of the benefit retained

? See also, Black’s Law Dictionary (6" ed. 1990), p. 1243 (translating
“quantum meruit” to mean “as much as is deserved”).



absent any contractual relationship because notions of fairness and justice
require it.” Young v. Young, 164 Wn.2d 477, 484, 191 P.3d 1258 (2008)
(emphasis added). When restitution is required by equity, even though
there is no real or enforceable contract between the parties, courts will
refer to a “quasi contract” or a “contract implied in law.” Id. at 483-484.
However, despite the use of the term “contract” in those phrases, a
restitutionary award for unjust enrichment has nothing to do with a
contract recovery.

On the other hand, a “contract implied in fact” is a true contract.

As Young put it, a contract implied in fact is

an agreement depending for its existence on some act or
conduct of the party sought to be charged and arising by
implication from circumstances which, according to
common understanding, show a mutual intention on the
part of the parties to contract with each other.

164 Wn 2d at AR5 See
1VUTT “oalvw ToY,. [ A 2
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(274 5 vil, PP,

514,
518,518 P.2d 206 (Div. I 1974) (noting that “an implied [in fact] contract
does not differ from an express contract except in the mode of manifesting
assent”).

The term “restitution” can be used to describe both a particular

type of recovery for a breach of an actual contract, and to indicate the

basis of a right to recover in the absence of contract.’ This Court’s opinion

3 See, e.g., 66 Am.Jur. 2" “Restitution and Implied Contracts,” p. 585
(noting that “[t]he term ‘restitution’ is sometimes used by courts to denote
a remedy available (usually in connection with rescission) upon the breach
of an actual contract. Restitution in this sense is not within the scope of
this article; the article will discuss restitution only in connection with



in Dragt clearly used the term “restitution” in the second of these two
senses, that linked to a non-contractual recovery for unjust enrichment.*
It specifically found each of the three elements necessary to support a

recovery for unjust enrichment. Dragt, 139 Wn. App. at 576-77.

contracts implied in law”). Similarly, a leading treatise notes that when
discussing “restitution” or “quasi-contract,” there is “one great and
fundamental dichotomy [which] should be deemed essential: quasi
contract as a source of primary rights versus quasi contract as a remedy.” 1
Corbin on Contracts, (Rev. Ed. 1993), § 1.20 (p. 65). Corbin then
proceeds to illustrate this dichotomy by distinguishing between 1) a
remedy for breach of contract and 2) a basis for recovery in the absence of
any contract. See also Restatement of the Law Third Restitution and
Unjust Enrichment, Tentative Draft No. 7 (March 12, 2010), § 1,
Comment e(3), which states as follows:

[T]he choice of the word ‘restitution’ as the name for the

subject has led to a common misconception about what ‘the

law of restitution’ involves. This is the idea that restitution

is essentially a remedy, and that the remedy of restitution is

a device available in appropriate circumstances—as an

alternative to damages—to enforce obligations derived

from torts, contracts, and other topics of substantive law. If

the 1937 Restatement of Restitution had instead been called

the Restatement of Unjust Enrichment, it would be easier to

see that the subject is a primary category of obligations,

analogous in this respect to tort or contract. . . . There are

remedies for breach of contract that have frequently been

called ‘restitution’ and have sometimes been explained in

terms of unjust enrichment. This Restatement describes

them as alternative remedies for breach of an enforceable

contract (avoiding altogether the word ‘restitution’), and

rejects the supposed connection with principles of unjust

enrichment
(underlined emphasis added). A copy of § 1 and the accompanying
comments to the Restatement of the Law Third Restitution and Unjust
Enrichment, Tentative Draft No. 7 is attached to this Brief as Appendix A.
* The trial court set forth its view on this issue at RP (9/22/09) p. 99, In. 25
to p. 100, In. 5.

-10-



Conversely, it made no findings of or even reference to the elements
necessary to support an award in quantum meruit for breach of a contract
implied in fact.” Both this Court’s language and the structure of its
opinion plainly foreclose any recovery for DeTray based on such grounds.

Indeed, the Dragts are on record before this Court asserting this
very conclusion. In Appellants’ Motion for Reconsideration or
Clarification, filed with this Court on July 23, 2007, the Dragts noted that
“[i]n its Opinion, this Court agreed with the Dragts that no contractual
grounds for relief existed.”® Later in the same document, the Dragts
asserted that “[a] contract implied in fact is not at issue here.”’ The Dragts
were correct on this point then, so they are necessarily wrong now to claim
that the very same Opinion made an award based on a contract implied in
fact.®

The fact that this Court described its award as “restitution in
quantum meruit” cannot change this conclusion. Dragt, 139 Wn. App. at

564. As Young itself points out, “Washington courts have historically used

> To recover in quantum meruit on a contract implied in fact, a plaintiff
must show that 1) the defendant requested work; 2) the plaintiff expected
payment for the work; and 3) the defendant knew or should have known
that the plaintiff expected payment for the work. Young, 164 Wn.2d at
486.

¢ Appellants’ Motion for Reconsideration or Clarification (“Motion for
Reconsideration™), p. 4. A copy of the Dragts’ Motion for
Reconsideration is attached to this Brief as Appendix B.

7 Motion for Reconsideration, p. 6.

® DeTray did not contest this particular issue in his Respondents’ Answer
to Appellants’ Motion for Reconsideration or Clarification, a copy of
which is attached to this Brief as Appendix C.

-11-



[‘unjust enrichment’ and ‘quantum meruit’] synonymously.” Young, 164
Wn.2d at 483. Young attempts to put an end to this synonymous use by
restricting “‘quantum meruit” to mean “the method of recovering the
reasonable value of services provided under a contract implied in fact.”
However, the trial court in this matter was correct to point out that the
Court of Appeals “could not have been expected to foresee how [the
Supreme Court] later circumscribed the use of the terms that [it] had
earlier employed.” RP (9/23/09) at p. 13, Ins 4-9. There is absolutely no
justification for fundamentally changing this Court’s holding by finding
that DeTray had a contractual remedy after all, simply to make its
terminology consistent with that of Young.

Finally, there is no textual support for the Dragts’ claim that this
Court “clearly distinguished between unjust enrichment and quantum
meruit, and gave specific instructions to the trial court for each.” Cf.
Appellants’ Brief, p. 15. Far from “clearly distinguishing” unjust
enrichment and quantum meruit, this Court endorsed the then-prevalent
understanding that “[u]njust enrichment encompasses the doctrine of
quantum meruit.” Dragt, 139 Wn. App. at 576. Moreover, it is simply not
true that this Court either directed the trial court to enter an award for
unjust enrichment for the precise amount of $593,462.66, or somehow

gave “specific instructions” with regard to quantum meruit.” To see this,

’Except in the sense that the Court’s express exclusion of any contractual
remedy for DeTray amounts to “specific instructions” not to make an
award to DeTray in quantum meruit for the breach of a contract implied in
fact.

-12-



one need simply examine the precise language this Court used to remand
the matter.

The relevant paragraphs of the Court’s opinion state as follows:

945  All three elements of unjust enrichment are met
here. First, the Dragts received a benefit from DeTray
because DeTray paid mortgage payments and oth34r land
expenses when the Dragts did not have sufficient funds to
continue making the payments. Second, the Dragts were
aware that DeTray made the payments. Third, they
benefited from the payments by continuing to own land of
increasing value. DeTray should receive compensation for
his financial contributions. '

946 Intotal, DeTray paid $280,000 in mortgage costs,
$124,371.62 for a sewer connection, $69,000 for consultant
reports and designs, and $124,000 for access to a
wastewater treatment facility. DeTray should be
compensated for all these costs. It would be inequitable for
the Dragts to receive the benefit of DeTray’s costs and we
remand for an award of unjust enrichment against the
Dragts for DeTray’s costs, which amount to $593,462.66.

although DeTray’s financial contributions only amounted
to $593,462 based on the breach of fiduciary duty and
breach of contract claims. Because quantum meruit only
allows restitution for a reasonable value for services, we
remand for findings regarding the reasonable value of the
benefit for the services DeTray conferred upon the Dragts.

147 The court awarded DeTray $2,067.773.88 at trial

The first thing to note about these paragraphs is that they are directly
introduced by, and follow the logic of, the discussion of the elements of
unjust enrichment set forth in Paragraph 45. Second, Paragraph 46 does
not directly or indirectly quantify DeTray’s unjust enrichment award as
$£593,462.66. Rather, it states that this is the sum of DeTray’s costs, and

that “it would be inequitable for the Dragts to receive the benefit of

-13-



DeTray’s costs.” That those costs amount to $593,462.66 is relevant to the

proper award for unjust enrichment, but those costs do not directly
determine the size of the proper award. Rather, as Paragraph 47 states, the
amount of the award for unjust enrichment was to be decided by the trial
court on remand, after making “findings regarding the reasonable value of
the benefit for the services DeTray conferred upon the Dragts.” '* This
Court based its award to DeTray exclusively on restitution for unjust
enrichment. When it sent this case back to the trial court “for findings
regarding the reasonable value of the benefit for the services DeTray
conferred upon the Dragts,” it was thus instructing the trial court to

determine how much to award DeTray for unjust enrichment. Dragt, 139

Wn. App. at 577. The trial court correctly understood these instructions,

and complied with them.

2. In order to quantify the award in unjust enrichment for
DeTray, the trial court properly looked to the extent to
which DeTray caused the Dragts property to increase in
value

Under Washington law, a party’s recovery on a valid claim for
unjust enrichment can be measured in one of two ways. First, “[i]t may be
measured by the amount which the benefit conferred would have cost the
defendant had it obtained the benefit from some other person in the

plaintiff’s position.” Young, 164 Wn.2d at 487. “Alternatively, it may

' See below, pp 16-17, and Young, 164 Wn.2d at 488-89, and n. 8 (noting
that costs may have “some consequential relationship to the value of the
benefit conferred,” and criticizing the dissent for “conflat[ing] cost with
value”).

-14-



be measured by the extent to which the other party’s property has been
increased in value or his other interests advanced.” Id."
According to the Dragts, this Court’s prior opinion decided which

of these two measures apply. The Dragts argue as follows:

[T]he Court of Appeals found the Dragts had been unjustly
enriched and awarded DeTray his $593,462.66 in costs. In
determining the award, the Court of Appeals necessarily
considered the measures of recovery available under unjust
enrichment—reimbursement of costs or increase in the
value of the property. The Court of Appeals could have
awarded an amount based the alleged increase in the value
of the Dragts’ land but concluded that the “benefit”
received by the Dragts was limited to DeTray’s costs and
instructed the trial court to enter judgment in that specific
amount.

With all due respect, this argument is based on nothing more than fantasy.
If this Court had ordered the trial court to enter judgment for a specific
amount, there might be some sense in which this Court “necessarily
considered” the proper way to quantify its award. As previously
explained, however, this Court did not award a specific amount, and there
is no textual support for the proposition that it chose one of the two proper
methods of measuring the award. What this Court said was that it was
remanding “for findings regarding the reasonable value of the benefit for

the services DeTray conferred upon the Dragts.” Dragt, 139 Wn. App. at

'"'See also Hardgrove v. Bowman, 10 Wn.2d 136, 137-38, 116 P.2d 336
(1941) (holding that “where one expends money and labor in the
improvement of the property of another upon the faith of an unenforceable
contract, he is, upon repudiation of the agreement by the owner, entitled to
be reimbursed for improvements enhancing the value of the property. The
measure of damages is the amount the property has been enhanced in
value by such labor and improvements”).

-15-



577. It said nothing more specific about how this “reasonable value of the
benefit was to be determined. It left this issue to the trial court.
Moreover, the Dragts’ discussion of how this Court supposedly
chose the proper measure of recovery is based on a serious
misinterpretation of the law. A party’s recovery for unjust enrichment is
simply not properly measured by that party’s costs. Rather, the recovery

may be measured by what it would have cost_the benefited party “had it

obtained the benefit from some other person in the plaintiff’s position.”
Young, 164 Wn.2d at 487.'% The costs of the party conferring the benefit
can be relevant to this issue, but they do not themselves serve as the
measure of the recovery. See, e.g., Young, 164 Wn.2d at 487-89 and note
8 (criticizing a trial court for limiting its award to the claimants’ actual
costs, rather than looking to what the beneficiary would have had to pay a
third party to secure the benefits, and criticizing the dissent for
“conflat[ing] cost with value”).

In this case, the Court of Appeals left both the choice of which of
the two proper measures to apply, and actual quantification of the award,
to the trial court. After having considered the testimony and evidence
presented by both sides, the trial court opted to determine the magnitude
of the award to DeTray by measuring the extent to which his contributions

had increased the value of the Dragts property. The trial court’s choice

'2 The Dragts themselves acknowledge this later in their brief, when the
note that “[w]hichever measure is used, the court must view the benefit
‘through the eyes of the recipient” and the award must represent the value
received by the recipient.” Appellants’ Brief, p. 19.
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was consistent with both this Court’s prior opinion and the established law

of unjust enrichment.

B. The Trial Court’s Award to DeTray for Unjust Enrichment Is
Supported by Substantial Evidence in the Record

This Court ordered the trial court to quantify DeTray’s recovery in
restitution for unjust enrichment, and left it to the trial court to decide
which of the two proper measures of recovery to apply. The trial court
correctly understood this mandate, and did not err in looking to the extent
to which DeTray’s contributions to the project increased the value of the
Dragts’ property. It remains to be shown, however, that the trial court’s
findings of fact regarding the magnitude of the benefit conferred are
supported by substantial evidence.

Substantial evidence is “evidence sufficient to persuade a rational

fair-minded person the premise is true.” Wenatchee Sportsmen Ass'n v.

—
-

X 24 160 176 4
vwil.z 107, 1/0, 4

-

court’s determination that DeTray increased the value of the Dragts’
property by at least $1,377,757.91 is clearly supported by substantial
evidence.'* CP 468, 1 13. The evidence takes the form of the testimony
and appraisal report of Mr. O’Connor, who found that “the reasonable
value of the benefit of the services” DeTray conferred on the Dragts was

$2,925,000. RP (9/22/09) at p. 43, In. 23 to p. 44, In. 7 and CP 467 4 5.

13 If the standard is satisfied, a reviewing court will not substitute its
judgment for that of the trial court even though it may have resolved a
factual dispute differently. Sunnyside Valley Irr. Dist. v. Dickie, 149
Wn.2d873, 879-80, 73 P.3d 369 (2003).

'4 This amount is calculated as the sum of $593,462.66 plus $784,295.25.
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After considering the countervailing evidence offered by the Dragts, the
court determined that Mr. O’Connor was “one of the most credible expert
witness[es]” that it had ever listened to. RP (9/23/09) at p. 3, Ins. 21-23. It
then held that “the ‘net’ value of the benefit conferred, apart from
DeTray’s costs, is $2,331,537.34.” CP 467,95, Ins. 10-11. Mr.
O’Connor’s testimony and appraisal report are clearly substantial evidence
that support the trial court’s conclusions.

It is true, however, that the trial court also decided that it would be
“unfair and punitive” toward the Dragts to award DeTray “the full ‘net’
value of the benefit he conferred on them.” CP 467,¢ 7. It did so
because the Dragts reaped less than the full market value of the property
when they sold it for $3,300,000 “without openly marketing it in order to
keep their actions hidden from DeTray.” CP 467, 9 6. The trial court took
this fact into account, and exercised its equitable discretion to award
DeTray a sum substantially below the $2,331,537.34 shown by Mr.
O’Connor—and held by the trial court—to be net value of the benefit
conferred by DeTray. CP 467, Y 5-7.

Although they are the beneficiaries of this exercise of discretion,
the Dragts argue that it constitutes error by the trial court. According to
them, the trial court “fail[ed] to consider the actual value of the benefit
received.” Appellants’ Brief, p. 21. However, the Dragts are simply

confused. They only received $3,300,000 in cash from Tahoma Terra,
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LLC, when they sold the project.'” However, this in no way contradicts or
disputes the trial court’s finding based on Mr. O’Connor’s evidence that
DeTray’s efforts increased the market value of the Dragts property by
$2,925,000. CP 467,9 5. Itis the benefit that they received from
DeTray, and not the lesser amount that they received from Tahoma Terra,
that sets the upper bound for an award in unjust enrichment. That the
Dragts later chose not to realize all of the increased market value when
they sold the property does not determine the amount of benefit conferred
by DeTray.'®

Put slightly differently, what matters for quantifying an award for
unjust enrichment under the “increase in value” measure is the increase in

market value conferred on the beneficiary rather than the increase in value

realized by the beneficiary at a sale. This point is confirmed by both

Young and the Restatement (Second) of Contracts, § 370 (1981). In

Young, the owner of the property who had benefited from improvements

' This Court has previously established that the total consideration given
to the Dragts by Tahoma Terra, LLC “included the price of the land,
$3,300,000, plus $280,000 to be paid to DeTray for the mortgage
payments DeTray made on the land, plus the Dragts’ attorney fees to
relieve them of their obligations to DeTray and the LLC, and loan
satisfaction to the bank, approximately $212,000.” Dragt, 139 Wn. App.
at 568.

'® The Dragts imply that the trial court improperly based its award on “the
value [of the benefits] to the plaintiff who provided them.” Appellants’
Brief, p. 22. This is not true. The trial court did not base its award on
some estimate of how DeTray would value the property, but instead
looked at how the market value of the property had been increased by
DeTray’s contributions.
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did not sell the property at all. Young, 164 Wn.2d at 480 (describing the
underlying action as one brought to quiet title in the name of the benefited
party). Nonetheless, despite a complete lack of cash benefit realized by
the benefited party, the State Supreme Court determined that she had been
unjustly enriched by an amount between $750,000 and $1,050,000.
Young, 164 Wn.2d at 487." Clearly, in Young the critical issue for
quantifying the upper bound of the award in unjust enrichment was the
market value of the benefit conferred, not the (non-existent) price at which
the benefited party sold the property. It follows that if the benefited party
does sell the property, but chooses to do so for less than the fair market
price (as the trial court found happened here; CP 467, 9 6) then the sale
price does not affect the measure of the benefit conferred.

The Restatement (Second) of Contracts, § 370 (1981) makes the

same point. Under this provision, “[a] party is entitled to restitution . . .

"7 Young affirmed an unpublished opinion issued by this Court, Young v.
Young, noted at 134 Wn. App. 1033, 2006 WL 2329471. Although GR
14.1 generally prohibits a party from citing an unpublished opinion “as an
authority,” DeTray respectfully submits that this prohibition does not
extend to the citation of an unpublished case in order to clarify the record
that was on review in a later published case. This Court’s unpublished
opinion in Young clarifies that one of the measures of the “benefit
conferred” utilized by the State Supreme Court in its published opinion
came from the expert testimony of a real estate agent appraising the
property in the absence of a sale. Compare Young, 2006 WL 2329471 at
*3 (describing testimony that the original property value was $1,050,000
and “that the property’s value at the time of trial had increased to between
$2,200,000 and $2,500,000™) and Young, 164 Wn.2d at 482 (noting that
“the court found the value of the property increased by $1,150,000 to
$1,450,000”). A copy of this Court’s unpublished opinion in Young is
attached to this Brief as Appendix D.
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k]

only to the extent that he has conferred a benefit on the other party . . .
The authors of the Restatement then explain in Comment (a) that “[t]he
requirement of this Section is generally satisfied if a benefit has been

conferred, and it is immaterial that it was later lost, destroyed, or

squandered.” Restatement (Second) of Contracts, § 370, Comment (a)

(emphasis added). They go on to illustrate this principle as follows:

3. A promises to deposit $100,000 to B’s credit in X
Bank in return for B’s promise to render services. A
deposits the $100,000, the X Bank fails, and B refuses to
perform. A can get restitution of the $100,000 because a
benefit was to that extent conferred on B even though it
was lost by B when X Bank failed.

Restatement (Second) of Contracts, § 370, Comment (a), [llustration 3.
The illustration applies the principle in a situation where the beneficiary
loses the benefit through no fault of their own. It follows even more
strongly that where the beneficiary loses the benefit through their own
Gt o d 1inin farmead actiong thev remain i
conferred. RP (9/23/09) at p. 5, Ins. 19-20. The Dragts were thus liable
up to a maximum of $2,925,000 for the benefit conferred upon them by
DeTray.

In the end, the Dragts’ argument that the trial court “fail[ed] to
consider the actual value of the benefit received by the Dragts” reduces to
the claim that the trial court erred by not accepting the $3.3 million price
paid by Tahoma Terra as the fair market price of the property at the time
DeTray finished conferring benefits on the Dragts. Appellants’ Brief, p.

21. However, the trial court’s decision to place a higher value on the
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property was supported by substantial evidence in the form of Mr.
O’Connor’s testimony and appraisal report. The trial court did not err in
accepting Mr. O’Connor’s evidence to the effect that the true market value
of the property in 2006 was $5.5 million, nor did it err in concluding that
DeTray provided the Dragts with $2,925,000 in benefits. CP 467, 9 5.
The trial court’s decision to award DeTray substantially less than that
amount was an exercise of its discretion that helped, rather than harmed,

the Dragts. It is not a reversible error.'®

C. The Trial Court did not award DeTray part of the natural
appreciation of the property, nor did it award DeTray
“expectation damages”

The Dragts also allege that the trial court erred as a matter of law
by awarding DeTray part of the “natural” appreciation of the property, and
by awarding him expectation damages. Appellants’ Brief, pp. 23-29.
ithstand scrutiny. Indeed,
Dragts’ argument as to how the trial court set out to “capture” part of the

natural appreciation for DeTray verges on deliberate misrepresentation of

the trial court’s holding.

'8 This case is thus readily distinguishable from the abuse of discretion
found in Young. In Young, the trial court made an award for unjust
enrichment that fell below the lower limit for recovery set by the “amount
which the benefit conferred would have cost the defendant had it obtained
the benefit from some other person in the plaintiff’s position.” Young, 164
Wn.2d at 487-88. The trial court’s exercise of discretion in Young thus
hurt the party that appealed. Here, there were no findings regarding the
value of the first measure (that is, what it would have cost the Dragts to
purchase DeTray’s contributions from someone else), and the trial court’s
exercise of discretion benefits the appellants.
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As the trial court emphasized in its oral ruling, Mr. O’Connor’s
evidence “does not give Mr. DeTray credit for the natural appreciation that
Mr. Dragts’ property would have enjoyed and which is solely his benefit,
and not Mr. DeTray’s.” RP (9/23/09) at p. 5, Ins. 2-6 (emphasis added).
Instead, Mr. O’Connor’s evidence established that the “value of the
benefit conferred” by DeTray was $2,925,000. Ex. 4, p. 9. This was an
amount clearly over and above the natural appreciation of the property. It
necessarily follows that the trial court’s reduced award of $1,377,757.91
does not give DeTray any part of the natural appreciation, but rather is an
award of less than the total amount by which DeTray’s efforts increased
the value of the property.

When the trial court decided to reduce the award to DeTray in
order to avoid being unduly harsh on the Dragts, it also expressly
maintained its position that DeTray was not entitled to the natural
appreciation of the property. In fact, it specifically concluded that “the
Dragts will be credited with the fair market value of the project as of

January 1997, plus an estimate of the natural appreciation that would have

accrued to the Dragts if they had held the project without DeTray’s

involvement.” CP 467, q 8 (emphasis added). However, having decided
to use its discretion to award DeTray less than the amount indicated by
Mr. O’Connor’s evidence, the trial court apparently also felt that it needed
to estimate the natural appreciation of the property independently of Mr.

O’Connor’s conclusions. RP (9/23/09) at p. 9, In 14 to p. 10, In. 17.
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It was in this context that the trial court referred to “captur[ing]”
the natural appreciation. RP (9/23/09) at p. 9, In. 25. The trial court was
clearly not intent on “capturing . . . the natural appreciation . . . for the

benefit of DeTray,” as the Dragts’ baselessly claim. Appellants’ Brief, p.

23 (emphasis added). Instead, it was attempting to determine the proper
estimate of natural appreciation so that this amount could be given to the
Dragts. RP (9/23/09), pp. 9-10. The trial court’s explanation of its ruling
might have been clearer if it had simply stated that it was using its
“tremendous discretion to fashion a remedy” and that it was awarding
DeTray less than was indicated by Mr. O’Connor’s evidence. Young, 164
Wn.2d at 488. However, the complexity of its explanation does not
undermine the legitimacy of its result. By allowing the Dragts to retain
more value than they were entitled to based on O’Connor’s evidence, the
trial court certainly did not deprive the Dragts of the natural appreciation
of their property.

Neither did the trial court award DeTray “expectation damages.”
Cf Appellants’ Brief, pp. 27-29. The Dragts’ argument to the contrary
rests in part on their confusion of restitution as a remedy for breach of
contract with restitution as the basis of an award for unjust enrichment. "
Restitution as a remedy for breach of contract simply has no place in this
case, as this Court explicitly rejected any contractual basis for DeTray’s

recovery. Dragt, 139 Wn. App. at 564 (holding that “the trial court erred

' See above, pp. 9-11 and footnote 3.
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in concluding that the Dragts breached their contractual and fiduciary
duties to DeTray”). Thus, the Dragts’ assertion that the purpose of an
award in restitution is to restore the injured party “to as good a position as

that occupied by him before the contract was made” is simply inapposite.

Cf. Appellants’ Brief, p. 27 (emphasis added), citing to Dravo Corp. v.
L.W. Moses Co., 6 Wn.App. 74, 90-91, 492 P.2d 1058 (1971).° This
Court did not order that DeTray should recover in restitution for breach of
contract; it ordered that DeTray should recover in restitution for unjust
enrichment. The trial court did not err by using the value of the benefit
conferred by DeTray on the Dragts to guide its quantification of the
award.

The Dragts also misconstrue the trial court’s comment that the case
“calls for remedy in restitution because both parties were expecting a
profit from their mutual participation in the project.” RP (9/23/09) at p. 8,
Ins. 7-9. First of all, the trial court awarded damages in restitution because
it was ordered to do so by this Court. Dragt, 139 Wn. App. at 577.
Secondly, the expectations of the parties were relevant to the legal theory
underpinning the award because they were one of the factors that made it
unjust for the Dragts to retain the benefits conferred on them by DeTray.
RP (9/23/09) p. 6, In. 9 to p. 7, In. 17. However, there is nothing in the

record that supports the Dragts’ claim that the trial court attempted to use

20 The Court of Appeals in Dravo was clearly concerned with
“[r]estitution [as] . . . an alternative remedy to damages for breach of
contract,” as opposed to restitution as an independent basis for recovery
for unjust enrichment. Dravo, 6 Wn. App. at 90.
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the award to satisfy DeTray’s expectations.”' Instead, the trial court
followed this Court’s mandate by making an award in restitution based on
“the value of the benefit” DeTray conferred on the Dragts. Dragt, 139

Wn. App. at 577.

D. The trial court did not abuse its discretion by awarding
prejudgment interest

A trial court's decision awarding prejudgment interest is reviewed
for abuse of discretion. Mehlenbacher v. DeMont, 103 Wn. App. 240, 250,
11 P.3d 871 (2000). A trial court abuses its discretion if it exercises its
discretion on untenable grounds or for untenable reasons. Mehlenbacher,
103 Wn. App. at 250-51. Here, the trial court awarded $367,946.85 in
prejudgment interest on that part of the award constituted by DeTray costs.
CP 466, § 2. It did not abuse its discretion by doing so.

Under Washington law, “whether prejudgment interest is
awardable depends on whether the claim is a liquidated or readily
determinable claim, as opposed to an unliquidated claim.” Bailie
Communications, Ltd. v. Trend Business Systems, Inc., 61 Wn. App. 151,

156, 810 P.2d 12 (1991) (citing to Hansen v. Rothaus, 107 Wn.2d 468,

*! The Dragts also point to DeTray’s testimony on remand as evidence that
he believed he was entitled to expectation damages. Appellants’ Brief, pp.
27-28 (citing to RP (9/22/09) at p. 92, Ins. 15-19). Whether this is the
proper interpretation of DeTray’s testimony is beside the point. As
appellants, the Dragts have to show error in the trial court’s order, not in
DeTray’s testimony. As noted, there is no support in the record for the
claim that “the trial court agreed with DeTray and awarded expectation
damages.” Appellants’ Brief, p. 28.

26-



472-73, 730 P.2d 662 (1986)). A claim is “liquidated” if “the evidence
furnishes data which, if believed, makes it possible to compute the amount
with exactness, without reliance on opinion or discretion.” Bailie, 61 Wn.
App. at 157. Here, the trial court properly found that the “cash amount of
the benefit knowingly received and retained by Dragt” had already been
determined by the Court of Appeals. RP (9/23/09) at 10:23-25; see also
Dragt, 139 Wn. App. at 577 (noting that “DeTray’s costs . . . amount to
$593,462.66). The sum of $593,462.66 was readily computable from the
evidence presented at the original trial, without reliance on opinion or
discretion, and therefore was properly the basis of an award of
prejudgment interest.> CP 466, 9 1-2.

In objecting to the award of prejudgment interest, the Dragts make
a number of assertions which do not bear scrutiny. First, they claim that
the $593,462.66 “did not ‘rightfully belong’ to DeTray.” Appellants’
Brief, p. 32. This claim essentially requests this Court to reconsider its
prior holding that the Dragts were unjustly enriched, and is not now
properly before the Court. Second, the Dragts claim that they never
received the “use value” of the money (apart from the $280,000 paid for
the Dragts mortgage). Appellants’ Brief, p. 32. However, the Dragts
clearly benefited from DeTray’s expenditures from the date they sold the

property to Tahoma Terra, and that is the date on which the trial court

22 That the trial court used its discretion in determining the magnitude of
the award for the reasonable value of the benefit of DeTray’s
contributions, over and above his costs, does not mean that his costs
themselves were not a liquidated sum.
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commenced the accrual of prejudgment interest. CP 466, 2. Third, the
Dragts cite to Richter v. Trimberger, S0 Wn. App. 780, 785, 750 P.2d
1279 (1988) for the proposition that a party which rejects an offer of
settlement for the liquidated sum due is not entitled to prejudgment
interest. However, the Dragts cite to no evidence that they actually
offered DeTray $593,462.66. Instead, the only evidence is that “they
offered to work out a settlement.” Appellants’ Brief, p. 33 (citing to RP
(3/1/06) at 14:11-15:8). That is not enough to bar an award of
prejudgment interest for DeTray.

Finally, the Dragts assert that the “trial court awarded DeTray
prejudgment interest twice.” Appellants’ Brief, p. 34. What the trial court
in fact did was deduct prejudgment interest from the surplus it decided to
divide between the parties. CP 468, § 11. This had the effect of reducing
the award to DeTray, compared to what it would have been if the
judgment amount had been determined first, followed by an award of
prejudgment interest on part of that amount.” There is no conceivable

sense in which the trial court awarded DeTray prejudgment interest twice.

2 By deducting prejudgment interest from the surplus it then divided
between the Dragts and DeTray, the trial court effectively required
DeTray to pay half of the award of prejudgment interest. If the trial court
had instead just deducted DeTray’s costs from the surplus, DeTray’s
award would have been as follows: Costs of $593,462 plus prejudgment
interest on that sum of § 367,946.85 (paid by the Dragts alone) plus one
half of a larger “surplus” calculated as 2*[$3,300,000 minus ($770,000
plus $593,462.66)], or $968,268, for a total award to DeTray of
$1,929,676. DeTray does not contend that the trial court erred by failing
to award this later sum. Instead, he offers this argument to show that the
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V. CONCLUSION

The Dragts’ principle argument on appeal is premised on a peculiar
sort of reverse legal jujitsu. By multiplying the alleged bases of this
Court’s original award of restitution to include breach of a contract
implied in fact as well as unjust enrichment, the Dragts hope to limit the
actual award. However, the plain meaning of this Court’s prior opinion
defeats the Dragts’ efforts. This Court found that the Dragts had been
unjustly enriched, and specifically identified each of the elements thereof.
Conversely, it rejected all contractual remedies, and made no mention of
any contract implied in fact. In the end, it “remand[ed] for findings
regarding the reasonable value of the benefit for the services DeTray
conferred upon the Dragts,” after establishing that “the Dragts benefited . .
. by continuing to own land of increasing value.” Dragt, 139 Wn. App. at
5717.

The trial court complied with this mandate on remand. Its
conclusion that the “reasonable value of the benefit conferred” by DeTray
was $2,925,000 was supported by substantial evidence in the form of Mr.
O’Connor’s testimony and appraisal report. Moreover, the trial court did
not abuse its discretion—and obviously did not harm the Dragts—by
setting the principal amount of the award substantially below the amount
indicated by Mr. O’Connor’s evidence. Nor did the trial court abuse its

discretion by awarding $367,946.85 in prejudgment interest on that part of

claim that the trial court made the Dragts pay prejudgment interest twice
lacks any reasonable foundation.
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the unjust enrichment award it determined was a liquidated sum. The

Court should affirm the judgment entered by the trial court on remand.

day of June, 2010

N
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By:
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partictlar transaction s producive ol unjust corchmeni or nat tn nsmerous cises natoral justice
and equity do not m et pros ade an adequate suide toodecston, and would not do so even d then
essential reguirements could be treated as seli-ovident, Undess o delinition of restitation can
provide a more informative gencralization about the nature of the transactions leading o habiliny,

it is difficult (o avourd the objection that sees 1 “unjust enrichment.” at best, a name for a legal



conchusion it remaan o be esplaned: af worsts an open-ended and potentiatly anprincipled

churter of iabihits

e bbby for every mstinee ol

In reahitv, the Jasw ol resituion ooaveny far from miposy
what sroghin plaosibiy be called angest cordhment The law s potential Jor mtcevention m
[FT S TY R 1O
[RTEESNE R E R FARE S BN RN

s tions o
obpectnely deternmmed than the unconsirained mmplications of the words “unjust enrichment.”
Fywity and good conscience might see an unjust enrchiment m the performance of o vahd but
siequat bargan, o m the legally protected sefusal o perforsm an equad vne (o where the statute
of Tupitibons bars entorcement ol o valid debty Bovond these meredy teeal wstanues, moreover,

et envdiment’ G the natoral ad nontechieal sense of e wordsy meht seem 1o be
nodung doss than o penvasne favt of bumann espenence ginven any prsor staondard (such ax
cguihiny o ment) by which people’s relative ephitfements o conchient snght be measured,

Vi concern of resbitution s ot i fach with unjust envichient i any such broad scose,
but with o amarower sol of crcumstances givig rise o whist somore approprately called
mansidicd  chrwens. Compared o the opereaded smphications of the term “unjust
enpivhment,” nistances of wvnpustbied corchment are both predictable and objectively deternmmned.
becatse the Justfication o quostion 15 nol morad but legal, Unpustitied enrichment o ennchment
that Tachs an adequate fegal basis o roesults Trom o transter that the Lrw treats as meifectve to
work o conctusive alieration i ownenshep rights, Broadly speaking, an mettective transfer tor
those purposes v one that s wogcoensenstad . Such o transaction may occur when the claimam
coplers i beneDo wvohumarthy (Chapter 2y Chentative Dreaft Noo L 2000 Tenmauve Dratt Noo 2
0020 o when the damnant conlers unrequested Benelis without oblanung the recipient’s
agreement Toopiy for oo (CTapdar 3y {hontatve Dialt Noo 20 20020 Tanative Dralt Noo b
2004y or when an attempred contractual exchanpe miscarries after partid pertonmanee {Chapier
By Fentateve Dradt Noo 30 20040 Temtanve Dealt Noo 4 2005 and the Appendix, infra) or when
the recipient acquires henetis by wrongful iterterence with the Claimant’s rights (Chapter 3
{hentative Pratt No 40 20050 Tentative Piradt Noo 30 20070 A residus] ser of cases, i which
benelits are conferrad on the reciprent by third party (rather than by the clamant), s the subject
ol Chapter O Clemiatve Dradi Noos, 2007

Bocause ol s somewlat greater explomaton power, the termy wgusidfiod enriclment
gl be preferved o wpass coarchmen . were it not tor the established usage imposed by the first
Restatement of Restitation. But while the cholee between the two expressions may oudicate o
proferred vantage pomt i inphes no difference e fegal vutcomes. As g deseription ol the

cuconistances that give vise o Jegal Babibioy. the Jerms tugpad cneichment and wnjusiifiod




stafwrron and unjust e iohment

enrichment are precisely cooxtensive. wdentidying the same fransactions and the same fegal
refationships. This i bevouse - sobwithstundimy the potentiad reach of the words, and Lord
Mansticld s conlident relerence o natural stce” e Gircamstanees in winch Amencan faw
has w fact dentibied an sfisd crricipmens resulting e legal habilgy fave been those and onldy
those mowhich there myght also be said to be wijasiified enrichment, meaning the transter of a
benefit without adeguate kegal ground.

Ihe twe expressions. moreover, pomt to muatoally reinforcing explanations of Juabihity,
Eonchiment s unjust, i Jegal contenmplation, o the extent it without adequate Jegal basis) and
the daw supplies a remady for wnpestibed cnnchment because such ennchment cannot
consctentiousty be retained Inono mstance does the fact or extent of labhiy i restitution depend
on whether the source of that bability s conceived or desenbed as unjust ennchment, as
unjustificd envichment, or as a combination of the two

¢ Restitution and restoracion. Employed o denote liabiliy based on umgust enrichinent,
the word “resttution” s s twrm ol aet thet has Drequently proved contusing, The forme
Restatement ol Restitutionr (19373 adopted  the name restitubion™  for thes wepie because
recogiition of viust enrichment leads, momost mstances. ciher o the averdanee of a aoster or
w an obligation on the part o e transtoree 10 pay Tor what has been ransterred. Either vemeda
resudls i a form of resttution” o the wansteror. And ver the concepts of unjust enrichment aid
restitution (i the Dieral meaning of “restoration”) correlate only huperfectly, Oun the one hand.
there are significant mstaces of Habilin based on wgust ennchmen that do not involbve the
restorstion of anvthimg e clanmant previously possessed. The most notable cxaonples are cases
involving the disgorgement of profits. o other bonetits wronglully obtaied, w0 exeess o the
platntiff™s loss. See § 51 (lentative Dralt Noo 50 2007) On the other hund, there are numerous
sifuations nowhich a claimant’s undoubted nght w the restitption (or restoration) ol somaething
does not depend on the unjust enrichment o the defendant. Thas i anster has been induced by
misrepresentation, the fransferer s entitled 0 rescission and restitution even it the vansferee—
having pmd market valoe -cannot plassibly be sard 1o have been enrchied. See 3 a4, Hiusiranon
P2 Clentative Dratt Noo 60 2008y Caregories are further comphicated by o over of cases which dao
invelve a Biteral restiiution, and whnch sught dopicatlv be explamed as 4 nweans of wyvordiag or
rectifving the defendant's unjust ennichmoent, but winch, by convention, are not so classified. See
Comment g.

T short, most of the law of restitution might more helpfolly be called the Iaw of unjust or
vnjustified cnrwchment. See Conment 0 A4 the same time, whole the name “resutution” mvites

pusunderstanding, it remams the sond most commondy cmploved throughout the common-taw
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guestiom presented, making the rest of the fonmulc superflusos. oo socona clement. the
detendant’s appreciation or knowledge of the benefit” s both mysterious and potenually
mischicvous, 11 the sequirement is taken to mean that a defendant cannor be liable in reststunion
for benefirs of which the defendant was unaware-—or for beae it that the defendant attempied 1o
refuse 10 s plaindy weorrect Hoab reters 1o delensive Himitatons on g lability based on uppst
enrichment, ¢ s both redundant (i hight of e thed clementy and an awkward summary of
several features of the by of restitution that protect the defendant™s economie hberty,

{(Some jurisdichons mvoke o smibarly formualae st o wWenaly the circumstances i
which a restitution clannant s entited o the ramedy of constructive trust. The check st approach
is pourly suited 1o this task as well Sve § 53, Reporter™s Note to Comment a ( Tentative Dralt No,
6, 20081

e dpabdity and remeds The Tact that e word roesttation™ soused te designate both
Babiliies and remedies oo anpust enrchment leads 10 seres of conmon msundeostandimgs

(Ly Bven when o as clear that the word rostzution” relees tooa remedy. the fact thin
rextitution can take such difterent Torms may leave iy meanmy uncertain, Restiution restores
somcling W semeone, oF esIoes someont {0 g provious posttion. I may de the fonmer iy
restoring the very property that the Clamant gave upl or by grantimg substitale property rivdus
{other than money ) 1 ommay restore somesie 100 pres ions postinon by restorng property, or
substitute, or by graanting the equvalent i money of somcthimg o which the chamant s entiled
This range of possible mowings encourages Turther verbal gualiications: lawsers speah of
Crestitution wospecie” or Tspectlic sostitubion” o distinguish such remedies from what i
sometnnes catled Crestitotion of value” References to mspeciiie restitution” are themsebves
ambiguous, Sometmes the oxpression s used o deseribe o remedy that restores the identical
asset that the clmant has lost winde ac other tunes 1 deserbes @ remedy that gives substinety

H

rights wr specilic proparty as opposed fo o money gudgment Ehis Restatenment attempts to
munimeze confusion on s score by nvording e wenm Uspeditie restitution.” exeept when
clamand recovers the very thing thal was lost {Soime prominent examples of “specific restitution”
by thii narrow testosuch as actions for replevin and glecunent— are oulside the scope of ths
Restatement altogether, See Comment g2 The broader set ol remedies that 1s sometimes and more
loosely called “specitic restitution™ (or what English writers call “proprictary resutation”™) appeirs
m this Restatemuent under the headwg “Rostiution vio vights i adenuliable proporty”™ (88 461
(lentative Diraft No 60 2008 and thrs dealll suprn)

{21 The faot that the word “restitution” can also mosn Trestoration o someone o 4

rightful posibon™ means that restiution s somctones confused with a remedy m damages. The



problem oiay be seen e cases of employvment discomimation. where counts have sometunes

reasoned that an award of cither “back pay™ or “front pay” (meaning compensation for lost
cartings. whether past or prospective ) could be characterrzed as “a form of restitution. ™ { The next
step e this reasommg thad because a money award s Trestitotonany T it should be eated as
Cequitable”T pooven more guestonables See AL Commient o

Another content i winch the sword “restitution’” means somethnng Closer o damages” s
a product ol statuies asthorizang compensabion o ovichims as a part of vonunad sentencing. 1tis a
pataral use ol the lnguage o speak of reguring o entinal 10 make restitution’ the problem s
diat the habihiy imposced msueh cases s not based o ungost ennchment but on compensation for
harne To the oxtent tan dis aspeet of comunal sanctions has a basis e covil oblizations, o is
fornud o tort rather than restiiubion

£33 Finadly ad most generally s the chorce of the word “restitution” as the name for the
subject has led 1o common ansconception about what “the aw ol restitution” involves. Tus s
tie den that eestitnbon i ossentally a regmwedis and that the remedy of restimion s a device
avialable e approprinte circuinsianees—as an altermnative o damages—to enforce obligations
dernved Trons worts, condracts, and other topies of substantive faw . H the 1937 Restatemeont of
Restiuton had wesdead been called the Rostatement of lapast Povchment, o would be easier 1o
see that e subject s o pronars category ol obbipations. andogous i o respedt (o 1ort of
contael A Babiliy e ongust envichient frestitution) 15 endored by resbitubion’s charactensiic
peinedies, justas a Babihiny m contract is enforced by what we think of as contract remedies: and a
clai i awjust enriclunent (restitutton) s subjeet fo characionistic defonses. (Remedies in
restitition are deseribed m Chapter 7 { Tentative Draft Noo 5020070 Tentative Dradt Noo 6, 2008;
this deadt, supras and the Appemdi. inlvay, Detenses i restitution are deseribed i Chapter 80

Partioubar contests svite turther quabilication. There are remedios for breach of contract
that have frequentdy been catled restinbon” and bave sometines been explained i terms of
uiust ennchiment. This Restatement deseribes them as altematve remedies for breach of an
eithoreeable contiiet Grvording allogether the word Urestitution™), and rejects the supposed

connection with prnciples of aajust ennclunent. See Chapter 40 Topie 20 Introductory Note and

8% 3708 thentative Dradt Noo 3 2004 and the Appendin, indrad A claom for restitition {or

R

“disgorgementT) o ahe profits of conscions wrongdoiny (38 3 40-0 (Tentatve Dratt Noo L

2003 1 mcorporates substantive clements of g cunse ol action for tort, breach of Gduviary duts, or
mtripgement ol onellectual property, and some schodars preder o characterize the clanm in
restitttion as an allermale remedy for the underlving wrong, Nothing practical urns on this

disagrecment except the wentitication of the applicable period ol imutations {see § 70, Comment
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opmions than all of its other Sechions combred) I8 1 eould be wnitten wday on a clean slate, it
wotthd be revised 1o omit the word “restitution” altogcther —thereby Circumventing the ditficuliies
mentioned in Comment ¢,

e scope of the legal subject-matter designated by the name “restitution” has proven
more controversial than the name. among BEnghsh and Commonwealth writers i parteular. Un
this guestion of xonomy, the present Restatemoent {ollows the 1937 Restatement without
apology . The st of wopies comprisad withan s Restatement (hke the prey énm oned may ot sell
evidently constitute a sighe subject fet alone osubjot that cught o be called “restitotion” -~ but
the orgamization asoat deast defensible. More 1o mc poiit, 1oy the et of wpes that thes
Restatement inherits from i predecessor, amd that Amereun lawvers Tamahar with the subjeet of
“restitution” will expect to find under that name.

For the most poinfed eriticism ol the scope and organization of this Restatement—
because the remarks are specifically directed at this project—see Buks, "A Letter to Amenca
The New Re«;wicmcm of Restitution.” Global Jurist Fronters, volo 30 ne. 20 art, 2 {2000,
avatlable at hupdwww bepresscom/gi/ ronticrs/vol3iss2/ar2 (ast visted Mar. 2, 20103 By
comtrast, realises oni restitution by Commonwealth authors- which share 2 common souroe wilh
this Restatement in the origoad Restatement of Restution (19373 tend 1o take zi;c SANC VIeW Of
the subject adopted here, See Golt & Jones, Law of Restitution ohu T 7th ed. 2007 Maddaugh &
MoeCamuos, Law of Restitution ¢ 3 (foose-leal ed. 2008y Muason, Carter & !niimryl. Restitution
Law in Ausivaha chu 1 (2d ed. 2008

For contrasting theoreteal approaches by comtemporary ULS writers see, v Geraen,
What Renders Darichment Ungust?, 79 Texo Lo Rev. 1829 (20015 Gordley. Foundations of
Private Law chs 19210 (2000% Levmore, Explamng Restitupon, 71 Vao L Rey, 63 ‘!‘)S\“‘;‘
Linzer, Rough Justice: A Theory of Restitution and Relianee, Conteacts and Tors, {2001] Whs,
Rev. 695, Rogers, Restitution for Wrongs and the Restatement UThrdy of the Law of Restitution
and Ujust Enrichments 42 Wake Forest T Rov s 55 (200730 Sherwan, Restitunion and bquiy: Ag
Analvsis of the Principle of Ungust bunchment, 79 Jon 80 Rev 2083 (200130 Wonnell,
Replacing the Uindan Principle of Unjust Ponchment S5 Proory T3 153 (1996),

An mcomparuably more extensive Iterature on the theory of resttution and  anjist
enrichment has been produced in recent decades by scholars outside the Unied States, Usetul
starting-points {from which the reader may discover the rest of a constantly  oxpanding
bibliography) include Birks, Unjust Enrichment (2d ed. 2005% Burrows, The Law of Resutution
{2d ed. 2002 Dagan, The Law and Dthics of Reshitution (2004) Hedley, A Critical Introduction
to Restitution ch, [ {20011 Nadlee, What Right Does Ulnjust Bariehiment Law Protect?. 28 Oxford
LRSS 245 2008y Plidosophical Fouwndanons of the Law of Unjust Earichment (Chambuers,
Mitchell & Penner eds, 2009

b Lingrst cavichmens. The teemy Tangust et lunent” wotoo Grindy fised as the kevstone of
American restitution 1o be replaced without damage o the structure. Given g free chone.
“unjustificd enrichment” maght be preferable, Tor reasons suggested i the Comment. The wenm
“unjustificd eonrichment” exists i commaon acadenue usage. but chietly i Enghshiespeaking

qurisdictions having a closer relation (0 the civil-law tradition, See, egn, Clive, Dralt Rubes on

Unjustitied  Enrichment and Conwnentary 19220 (1994) [published by the Scouish Law
(nmmt ssion as ane appendin 1o iy Discussion Paper Noo 990 Judicial Aboliton of the Lrror of
Law Rule and s Adternabl Johoston & Zimmermann, Unjustified Forichment: Surveving the
Landscape, o Ungustified Porchinent Key Issues i Comparaiive Perspective 3233 (Jolmston &
Zunmuermann eds, 20020 Visser, Unpotiticd Favichoent (2008 (South Adricay, One reason
that “unjustulicd  enrichment™  mgkes  an approsimate wansiation  of both the German
ungerechtfertigte Bereicherung (BGEB § 812y and the Feench eurichissemernt sany conive. In the
statute law of Louisana, the source ol \-&--lmi 5 here called a liabiiny m restitution s deseribed as
an envichment without canse.” La, Code v § 22980 As expressed in Canadian law, a claim m
restitution requires that the plaintity establish an envichment, a corresponding deprivation, and



ey ~°’~.711;‘M.§I3 OHE {8 THIORIYSLID sl i e ]tiniuiiﬁf.kll."\ RATRIR I A M) E}!‘“&?[A,i 14 (t THADUHNLEY sordie
WE (7 TRIDLIYDLHID L1 ] 200 pandganind pafun o Siusno sy ) LODOT I Y COH0Pe0 i P
ddng .y 7y RN A NURE RN DHESE ] 2% Adhiu i o g e auoys B oianninsgns
pun Cuoimeoosdde
SRILCHE PO €96 o0y nmdopaancy A1 RIUD Y A 00y BorDnasue Y ¢ (] Ay dgien
op sprap {gensn pdwone mp g O3 6 U SOUUOD apqeRERIIE DL DN MUY
solun jo nopou Sungseni-sep 2y gy o nonehudy SEpEmSIIpO ue g s |
iy oapr e steoueard sy e SRpApnouy

Y IUDISS YL PAPROL HDIIUYAY TISIPYDMD D sy FuLnpIsuod} (§o6 !

SH P REPUDID DVBRIMN] JUMIYNND L OU g IO ML IR PO AISTIODHOLID Py
LHIOD 0] O4) 1x01 243 1 patonh somneg po 18] a1 Bo Seaayy e woNesie syr o sonngisag
tE aquip g WE ayeisi Ag ped uaay ey osaney spodosd dgenpwn juepuaagap ey (10070 1 ON
HRACT DALHNUN LY () § i DOUBPIOANT 11 ) csmmni, fepnor ddy oy srw gy COTTAN AU Ty
A RANMY 23 SO SHOLIAN O} F",}.'JE LR ,\{\(f! 35!?:\?1’!)&] Jer anranin st IHL;N%Q[Q} DHL Yy } }l_jﬁllﬁl!
BI0] BOHNIISAS Ul AHPIGEIE O ST QUL IBRYL URdw O poadaaun e eploa 1 Hoes N D
§UCR s proddng T Cg1 O IRMO MIBOTY INUEL DL N 00) SUE DD | 90§ NI O]
fauunnoddoe sy jou gy wEu 2 poy mepuagap 1:;; HEDURG S0 HOHIGINDL 3 U] g 1ou jiEw
IURPUDIONR 8 pnyy \MU;;\ HERUL AR RIS M’m!dx - ﬁmuﬁpl DU MBSO \‘ip:'spg:\.\,! L L E R B S|
ar g _munaadde. pepunop ag g mms*;mh\n Sy appnonaed g SpeEsas s o uriiey g
CLL61Y 216 T PYWN TS0 008 TFCE DU OSEA L4 TIREL Y DT NS I IReR] Y S e
§V’}UHI‘! % Hi:\!iiigﬁlﬂlﬁ [&3a1 fun EAa)| ﬂ!;!qﬂii Tflﬂqi,lﬁi\."ip SPRLi gy ML e ‘J[f‘f‘?.’h’f[ IA
CIBGIY COU PTW 29 T4 D00 Jo0 THOMCE Y SIWIRHR000 B PO el Pod
(S ORI A SIS PRRUEY 208 SR 2D Fpnoioad SOURRIS NG pRIEpURIE NORNHINALL
PUR HULHIUUD ISR Jo B[ DY) SE UDTINIIISIE USDADG SPOUNEM P [IIUMORPLI 341 UQ)
QUDLDIRIS DY SH[} 10 STP Snoraosd g1 (eIo] dYS Jo S JRASISHOOIE 2 S
(60071 CC ¢ SAunsRE 09 7 Bonmpnsay aade mogy o10adg s gy sgdagy 008
LCONTY TOV-6OT TAHT PSPPI L projNg) G0 iedimpue
BHIU Y O IS WEIPORY LI Y] PUE SMUY LIRGE SHUURYE TN S POZLRTIUIIS SE G0N D
‘Jm;mﬁm PRI UDHDY DG Py soandon IR L Ffug;’\mhp RO I pINENCY [ UMY
arsedas v ogaospods oy PUB CSISIRET B BIMEDIISOY YL B 31(50& SR SISILE DATEESLHOD
ooalges oy sspappr o poutiepd SEurdUo DINASUE WETE BRILIDWY DY CHISHEDI |
ISP Y PUR GOTINHISD Y [0 HDWURIRIND Y, BUL S UMY 04 07 FHHOR SN UOHEDY [0 Uy
PG M CORUBYD  [MLIONPD  DINHIGUAISE] B DSOS HONILICISOS RO TR )
(2onl!
v WETEIDBIHIG ) TP (] URNURE L JEIIDEAHODUON, AHT PUE UOTIIHISO Y RIS BN IRICN TGRS
DY P WY e CSESATU Y MU0 B SITY] ALDAOL ]t JDWIRR UL DT PR S0
HOMEISTIAL TIDUITR] OO JO TGS JERIDRHEOMION D LMW S{EIP TR SO O s DL S pAUDP
D PRGN U FI“ JOCOMBE DL T DU o] D \;:\mu SEOHUE HORETARIDUAT 1y
CLarnl s [0 N ) 20 ToBed oot p apuapads s qeapiapon g sdonsapisyen
OF ﬁm;un:‘mr aofpsnt Gsuadsip ooy v nDpun pey e "‘i? PO 0P ARSI A Papiegun
RUNGLI B JOU TMATADE O LHION @ sE s g piewdd wanedin s aunppen poadisng paadsin
aavy o amadde saadaep sy ey o voneasn v oonsnl sopwmd | uorsaadNe vy (0061 (o9
WO AR U DUBI ] 9 TMe mxm\nm-[ PUR W ALY MW udnagdne g parnsnti ) spponaim
Fad CCp gy (Sral R OO v0g 9es ddng o gy ‘npa*; RSSO A O Y JUEY PPN
a4 upd sayloue o wosiad auo nm.;; gream o uawnardsip asnlun Soaa yompw g annal
anty wied, o adAL v a0p wAHOUAS B 0N S IDIUEDLUS  poipoasniin Cpojea Samnamons Se Qe s e
!%:nhm oo aEn0op My, snotgdaanonsig yoans FSHERT R OISO Jor A T PUDAE 0] THRSEDN
HOCTURSSODAN NG PUY SR O] 200 MO 1 e ta ] opie oo dopagy v stpaeg Cumi pun o
gadwing amsnll Ay UDANDIINE st oweos SEoyatgsy asuapidsond sndns L s i
PIOTE AGY paamedLien s e apdound iszﬁni U SR e s safun CoRe umuss
Sl g
NS TIRZ6] AW A O] D HIDLIED DU EOE T HOSERS QHSLIT AU o 2N DL



B 0 R s

=

N R T Beoery y ¥
WiOLHE LR eEn v Lo .

fustification pid 33 the abseoce o a remedy provided by fan ™y The first four clemoenty of tus st
might make a plansible definmon, though the reference o Sunpeverishmem™ 1y oo sarrow . there
ootten no Chnposyenshient” other than o violatien of the clanmants rights, The gy dlement s
platndy Coroneous, sinve seomuch of unpst enrchiment o dogal moorigin, See 4

v Laabiliy ond remrvedv. The contised vicw that “restitution” s merely o remedy appears
1o result from g historical seordent in the American law-school curricuium. The modern course 1
Remedies was created by combinmng elements of tmaditional courses m Damages, Equity, and
Restnution. Sec Layeock, How Remedies Became o Freld: A history, 27 Rev. Litig. 161 (20085,
Fhe new course absorbed those parts of Equity and Resnitetion that could plausibly e deseribed
as remedies, but abandoned the rest. Some ol the sabstantive faw of eqoay found i1y way it
courses on Trusts and Batates. Bul no one preked up the great bulk of the law ol restitution,
gaploring unjust enrichinent s o ponciple vl substantive bubdny . that matenal dropped out of the
standard  curricuium and  quickly became unfanonhiar o Amenican lawyers, inchading faw
professors, Much of the substantive Taw of equsty——in pacticular, the taw describing equitable
interests in property held by anotiwer - spitered the same fate.
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COURT OF APPEALS
THE STATE OF WASHINGTON
DIVISION T

HENRY DRAGT and JANE
DRAGT, husband and wite.
NOL35046-7-11
Appellants,
APPELLANTS' MOTION FOR
V. RECONSIDERATION OR
CLARIFICATION
DRAGTDETRAY, L.LL.C.,a
Washington himited liability; and L.
PAUL DETRAY and PHYLLIS
DETRAY, and thow marital
community,

Respondents

I IDENTITY OF MOVING PARTY

Appellants Henry and Jane Dragt ("Dragt”) request the rebef

designated r Part 1L



. STATEMENT OF RELIEK SOQOUGHT
Dragt moves for clanfication andfor reconsideration of the Court's
decision to remand for “findings regarding the reasonable value of the
benefit for the services DeTray conferred upon the Dragts.” Opinion, p. 16,
1. FACTS RELEVANT TO MOTION

Dragt and Paul Delray (UDeTrav”) entered into a  written

agreement (the “Agreement™) that created Dragt/DeTray LLC (the “LEC™
e 1996, Opinion, p. 1. The parties tormed the LLC for the purpose of
developing Dragt’s real property in Yelm, Washington. fd As stated by
this Court, DeTray agreed to front the costs and to provide his expertise w
develop the Dragis” fand. With regards o DeTrav's provision of his
expertise and personal services, the Agreement specitically provided:

In return for his skl services, and  expertise m

development, marketing, management and sales, DeTray

shall be entitled 1o receive an amount equal to the amount

of his development costs attributed to each acre, or fracton

thereot, DeTray  shall  receive his overhead  and

admimstrative costs at the rate of thirty three and one-third

percent (33 1/3%) of the total development costs, mcluding

tand costs.

Ex, 178, at 14-15,99.7,
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I its Opimton an this matter, this Court found that DeTray was
entitled to an award of unjust ennchment:

Unjust enrichment encompasses the doctrine of quantum
meruit.  Fort v Parker, 110 Wi App. 561, 380-81, 42
P.3d 980 2002y, Quantum menut blerally means as much
as deserved and s a remedy for restitution for a reasonable
amount of work or services. Douglas NW. Ine v Bill
CHUBriers & Sons Constr Inc, 64 W, App. 601, 683, X28

P.2d 365 (1992). Faton v Engelcke Mfe., Inc., 37 Wn.
App. 677, 680, 681 P.2d [312 (1984). Generally a party
relying on quantum merwil may recover the reasonable
vahue of the benefit their services conferred upon the
defendant.  forr. 110 Wno App. at S80-81.  Unjust
ennchment and quantum meruit are related doctrines; the
former is a hroader concept that encompasses the latter,
Bailie Comne'ns, 61 W App. at 160,

All three elements of unjust enrichment are met here
First, the Dragts received a benefit from DeTray because
DeTray paid mortgage payments and other land expenses
when the Dragts did not have sufhicient funds o continue
making the payments. Second, the Dragts were aware that
De'Tray made the payments. Thard, they benebted from the
payments by continuing to own land of mcreasing value
DeTray should receive compensation for his financial
contributions,

In total, DeTray pard $230.000 1m0 mortgage  costs,
$124.371.62 for a sewer connection, 366 000 for consultant
reports  and  designs, and  $124,000 for access o ¢
wastewater  treatment  facility. DeTray  should be
compensated for all these costs. It would be mequitable for
the Dragts to recerve the benefit of DeTrayv’s costs and we
remand for an award of unjust ennchment against the
Dragts tor DeTray's costs, which amount to $393 462 66

d
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Opinion, p. 153-16. The Court found that Delray was entitled to unjust
enrichment, despite Delray’s election not to pursue this theory before the
trial court below. electing instead to pursne an erroneous contract theory.

The Court then remanded to the tnal court as nllows:

The [trial}] court awarded Delray $2 7388 at inal

although DeTray’s financial contnbutions only amounted

to $593,462 based on the breach of fiduciary duty and

breach of contract claims.  Because quantum merunt only

allows restitutton for a reasonable value for services, we

remand for findings regarding the reasonable value of the

benefit for the services De'tray conferred upon the Dragts.
Qpinion, p. 16

IV, GROUNDS FOR RELIEF AND ARGUMENT

In its Opinion, this Court agreed with Dragt that no contractual
grounds for relief existed but found that DeTray was entiled w0 an award
antsing from umust ennchment. Opmion, po 140 This Court’s opinion,
however, appears to leave several open guestions that should be clarified or
reconsidered prior w remand o the tal court. Fust, whether DeTray is
entitled to any restitution award for the value of any semdces {exclusive of
payments DeTray made for the mortgage, sewer connection, consuitant

reports and designs, and accesy to g water treatment facility) he contributed

to the LLC. Second, whether DeTray s entitied (o any restitution award for

- £}
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the value ot any capital contnbutions he made to cover development costs,
specifically, consultant reports and designs, sewer connection, and aceess o
a water freatment facthity, Pursuant to RAP 124, Dragt asks for clanfication
and/or reconsideration of the Court’s Opinton,

Dragts respectfully requests that this Court clanfy whether on
remand DeTray will be entitled to receive any restitution award for the value
of the services or development costs he provided to the LLC. f the answer
15 ves, Dragl requests that this Court reconswder this decision as it oas
contravention of long standing Washington law.

A party to a contract i bound by the provisions of its contract and
may nol disregard that contact and bring an action on an imphied contract
refating to the same matter. 'The Agreement at ssue specifically addressed
DeTray's nghts regarding compensation for his capital contnbutions far
development costs and his provision of personal services to the LLC.
DeTray 15 not entitled 1o disregard these provistions to receive a restitution
award for services and costs spectfically addressed by the Agreement.

An express contract s formed when the intentions of the parties and
the terms of the agrecment are expressed by the parties o writing or orally

when the contract 1s made. Earorn v fngelcke Mfg. Inc., 37 W App, 677,

-5
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680, 681 P.2d 1312 (1984). In contrast, there are two types of implied
contracts: contracts umphed m fact and contracts imphied o law. fd A
contract implied in fact desenbes the same legal relationshup as an express
contract, but the mode of proo{ s different. fd. A contract implied in fact is
not at issue here.

A contract imphed in law, or “quast contract,” may exist where there

15 no contract, agreement, or consent, but where the retention of a benetit

rowrarn et Fu sy svarty wevnt bl e otif it simset erriohrrment Fd A martyvio an
F W WALRE LT Y NFESN }'Lll L’? Y LIAIINE LA RITIILIL Llll,ux}‘ B A3 N B AN L [R¢€ i witE) K? I8 dadd

express confract, however, 15 bound by the provisions of that contract, and
may not disregard the contract and bring an action on an mmplied contract
relating to the same subject matter, i contravention of the express contract .
I at 004 see Douglas NW., Ine. v, Bidl O'Brien & Sons Constr, fne. 64
Wn. App. 661, 683, 828 P.2d 565 (1992) ("A claim i quantum meruit 1$
properly distmssed as a malter of law where that same claim is covered by
specifie remedial provisions under the contract.”), Wash. Ass'n of Child Care
Agencres v, Thompsen, 34 Wi App. 235 251,660 P.2d 1129 (19830 (Y[ T)o
the extent plantiff agencies provided services pursuant to an express
comtract, quantum meruit 1s not available”™). Spectrum Glass Co., Inc. v, PUD

No. I of Snohomish Cownty, 129 Wn. App. 303, 119 P3d 854 (2003) (A

- 6
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party 10 a vahd express contract 15 bound by the provisions of that contract,
and may not disregard the same and bring an action on an unphed contract
relating to the same matter, in contravention of the express contract. ™).

The Agreement  governs the partics’ relatonship  where  that
Agreement s enforceable and on point. Here, the Agreemeant specifically
provided for under what circumstances DeTray would be entitled to any
compensation for the personal services he provided to the LLC or any capital
contributions he made to the LLC to cover development costs {exclusive of
mortgage payments he made).  As the condinons for DeTray o receive
compensation for either his personal services or contributions o cover
development costs did not occur, DeTray is not entitled to any compensation
for his services or the development costs he covered. This is the bargam that
the parties struck. DeTray 1s theretore not entitled to any compensation for
the services he provided, except as provided for under the Agreement.

It bears noting that even if this Court s remanding for a
determination of the velue of any services (separate from uany monetary
costsy DeTray provided, there 13 no record below upon which 10 base such
an award.  Possibly because DeTray was pursumng a breach of contract

theory, at tnal i thig matter, DeTray presented absolutely no evidence

-
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establishing any hours or the value of any services he contributed to the
LLC, Therefore, remand for a determination of the value of DeTray's
services would not only be improper, but pointless as no such ovidence
was presented to the trial court at gl

For the reasons stated above, this Court should clarity 1o what extend
DeTray is entitled to any award of restitution on remand,

DATED this 23rd day of July, 2007

RYAN, SWANSON & CLEVELAND, PLLC

1200 Third Avenue, Suite 3400
seattle, Washingtonn 98101-3034
Telephone: (206) 4044224
Facsimile: {2063 38303354
havieryanlaw com
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DECLARATION OF SERVICE

~y il & ]
I declare that on the 237 day of July 2007, 1 caused 1o be served
the foregoing document on counsel for respondents, as noted. at the
following addresses:

R. Alan Swanson, sy,
R. Alan Swunson, PLLC
908 5" Avenue SE
Olympia, WA 98501

i
i

David John Corbett, Esqg.

Rabert G. Casey. Esq.
Fisenhower & Carlson, PLLC
1201 Pacihic Avenue, Suite 1200
Tacema, WA 9R302

Dated: Julv 23,2007

Place: Seattle, WA
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COURT OF APPEALS
THE STATE OF WASHINGTON
DIVISION 1

HENRY DRAGT and JANE
DRAGT, hushand and wite,

Appellants,

DRAGT/DETRAY . L.L.CL (i
Washington limited Imiv i ty
company: and 1. PAUL DETRAY
and PHYLLIS DETRAY. Jnd

marital commurnity,

Respondents

L INTRODUCTION

Respondents B Paul DeTray and Phyvilis Delray Defrn ™
respectiuily submit this Answer o Appelianis” Motion for
Reconsideration or Clarificaton (C"Maton™ The Court’s Opinion in this
matier 1s supported by hoth the taw and the record below, ad Appeliantd
arglimeniy 1o the contrary are unpersuasive. The Court should deny the
Motion.

1. RESTATEMENT OF FACTS

1. DeTray’s Expenditures on Development of the Dragt Property

By the time the Dragts sold thew Yebm property sthe " Properiy 7

third parte. Paul DeTray had mvested more than S3U3.000 s

development. Opuon, po 160 Delruy™s expenditures included $280.000

for mortgage pavments on the Propertyt $124.5371 for sewer connections:

RESPONDENTS ANSWER TO APPLL LY
MOTTON FOR RECONSIDERATION | )ii
CLARIFICATION - 4
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S120.000 for the right 1o access o wastewater treatment facility, and
$69.000 [or consultant reports and designs, &l

Thanks wo DeTray s mongege payments, the Dragts were able o
seoninufe] o own land of norcasing value” Oplmion, po 160 Moreover,
whien the Dragts sold out 1o Tahoma Terra, LLC the Propeny sold was
defined o melude any and all “Permits and Plans™ . deposiis.
governmental permits, approvals, eenses, easements. and . | survevs,
architectural and enginecring drawines and plans. consultant reporis,
apprarsals. design work, sotls wests and studies which related to the Real
Property.” Exhibit 176, p. 1. The Dragts” sale of the Property and permis
to Tahoma Terra thus gave Dragt the benefit of all of Delray's
expenditures and efforts, and feft DeTray emptyv-handed.
2. Procedural Posture Below,

The Diragts nisstate the procedural hisiory of this case. In

particular, s not trae that De trav “elected] not o pursue™ o clam of

unjust enrichment before the il court. 7 Moton, po 34 DeTray pled

pie

unjust enrichment in his Answer. Affirmative Defenses. and

Counterclatms. CP 403-400. Furthermore, De'Trav clearly

clatm for unpust enrchment i hisarial briel CP472-73 0 At the
conclusion of the trial. Judee HMicks requested that the parties submi
proposed findings of fact and conclusions of law covering both breuch of

contract and unjust enrichment. and Delray did so. RP (3/272006) 44, 49,

CP 514-522. $70-870.

RESPONDINTS ANSWER TO APPELLANTN
M" TION FOR RH"( INSIDER f'\ TON OR
LARTFICATION -




a

Adthough DeTray s postainal submission recommerded that the
triad court base s ruling on breach of contruct prinempies. he rerterated has

entitiement (o a wmedsy for unjust enrichment i the event the court {ound

the contract to be fpvadid, CF 314-3220 Ulnmately. Judge Hicks chose o

base his holding on breach of contract. CP #80-88Y. Although this Coun

Jravis did ot

ey

has held that the vl court erved on this pommt and that the

'»

hreach any confract when they sold ther property o Tahoma erra, there
is no support for the Dragt” mmphication that De Fray warved s right w
pursue a remedy for unjust enrichment”

I ARGU!

ENT AND AUTHORITY

The Dragts make vwo distinet contentions in thetr Moton., Frest,
they assert that DeTray may notrecover in unjust enrichment for elther his
expendiiures on development costs or s personal services because
compensation {or these contributions remains regulated by a valid
contractual provision. Monon, pp. 4-7. Second. thev maintaw thas
remand for determinanon of the value of DeTrav’s services would be
“pomtless” because of the lack of evidence on the tssue. Moo, pp. 7-8.
Neither of these contentions withstands scruuny,

There s oo vahid contractual provision barrme DeTray s
recovery tor unust ennchment.

Defray acknowledges the general principle that ~Ja] partv 10 s

valid express conwact s bound by the provisions of thar contract. and mas

DeTray pled unjust enrichment in the aliernative in his Respondents
Brief 1o this Court. Respondents” Briell pp. 4546,

RESPONDENTS ANSWER TO APPELLANTS'
MOTION FOR RECONSIDERATION OR
CLARIFICATION -




not disvegnrd the same and bring an acvon onm anphed contact relunng

o The sume malter. in contravenion of e express contruct.” handior v
Weasington Toll Bridee Auwthoring, 17 Wn2d 3916040137 P24 07
(1943 temphasis addedy However, this principle does sot bar De'lray s

recovery tor wmust enrichment {or two reasons. First wath the tatlure of

the option. there w no valid express contract benween the parties. Seeond.
even i pars of the LHO Agrecment remained i force ollowing the
fatlure of the option. none of those pans is “contravened™ by DeTrav's
recovery in unjust envichment,

The tailure of the option. taken together with Dragt’s unilateral
decision 10 sell the property 10 Tahoma Terra and this Court’s
desermmation that the parties did not modity the L LOC Agreemen: by their
subsequent conduct, means there simply s no valid contractual agreemen

between the parties, The failure of the entire LLC Agreement {ollows
from the lack of consideranon Howing {rom Dragt o Defray in what is
feft of the LLC Agreement once the opton is aken away. See. v King
voRiveland, 125 Wal2d 5000505 886 PL2d ol (1994 inoting that
“lelvery contract must be supported by g consideration 1o be enforceable
With the option mvalid and the property sold 1o a third party. there is

simply no consideration flowmy from the Dragts 1o Delray o support 4

contract, and the emtre LELC Agreement {uils,

“ The Dragts” auribution of this quotation to Spocirmm Class Co. I v
PUD Noo b of Snobomish Counre, 129 Wi App, 30301

YRS B4 2005

15 mistaken. as tus case does not include the quote. nor does it deal with o
claim of unjust enrichment

RESPONDINTS ANSWER TU APPELL.
MOTION FOR RI U\\l IS R STHON OR
CLARIFICATION -
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Even ifthere were fegally sufficient constderation 10 support whal
is jeft of the LLOC Agreement after the tatlure of the option. nothing in the
remainder of the Agreement bars DeTray from recovering in unjust
enrichment. I particudar, there i o specitic remedial provision] Dunder
the contraey” which covers a sale by the Drragts w oo thard parnyv. Diongdas
Northwest Ineov Bl O  Brien & Sons Consir Ine 64 Wil App. 661

H

683, R2R P.2d 565 (1002,
According o the Dragts, De'lrav s recovery uy unjust enrichment

is barred by Paragraph 9.7 of the LLC Agreement. Motion, i 2. 7. That

o
paragraph provides in relevant part as follows:

Additional Allocations. Before allocation of Net Profi or
Logs according 1o Section 9.1.1. the Members. cumently
known individually as Dragt and DeTray. shall share in
Company profits z'.u..;-«.ndm;; 1o this ?.xcuum 97.. . In
return for s skill, services, and expertse in uc\ cinmnm'
marketng. management and sales. De .[“13 shall be entited
W receive an amount equal 1o the amount of his
developmen costs aurtbuted w each acre. or facton
thereot., De'tray shall recerve his overhead and
admimstrative costs at the rate of thirny three and one-third
percent (33 1/3%) of the 1ot development costs. including
land cosis.

Ex. 178 at 14-15,9 9.7, However, this paragraph 1s silent aboutl whether
DeTray would be entitied 1o compensation from the Dragts i1 the Dragts

retused 1o turn the property over o the 1HO and mstead sold o third
party. This eventuality was simiphy not contemplated by the parties when
they Tormed the LLC Agreement. 7 Opening Briel ol Appellants, po v

(asserting that “both Dragt and DeTray mistakenly believed the option was

valid when they signed the LLLC Agreement. and for more than eight veurs

RESPONDENTS ANSWER tOyaPPUTLARNTS
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thereafler™ ), Moreover. one cannot fegically tnder from this paragraph oy

anvihing else in the LLO Agreements that there wus any implicit

agreement that the Dragts could whke the beneth of DeTran s expenditures

and eftorts, veld the property 1o therd pacty, and keave DeTray with
nothing, Fhat De Tray would get certam compensauon upon satistaction
of a condition {(profitable development of the projeet by no means

sarifv imphies that fadure of the condition-—let alone {atlure ot the

gy
condition caused by the Dragts” choices—rules out compensation for
P lray,

Put m o abstract werms, there s 0o necessary mierence ifrom “H AL
then "B w o Not AT therefore "Not BU7 I 1 rains wonmight (AT 1he
ground will be wetin the morming CB7y However, it it doesn™t rain

tonight °Not A7 that does not nece

arty mean the ground wor be wa
it the morning CNot B0 A dam could burst, someone could feave ¢
sprinkler on, or any number of other things could oceur 1o cause the
ground 1o be wet despite the lack of rain. The point of this example s
simply 10 show that there 1s no foree 1 the Dragis” contention that because

)
il

the LLOC Agreement specified how DeTray was o be compensated i there
were profits, tmphiendy spectiies that ey was 1o receive no
compensation i there were no profis. 4 fordori there 1s no merit o the
claim that DeTray s contractually barred from compensation when the
reason there were no LLC profits is that the Dragis sold the properivio a

third party. There s neither fogic nor evidence o support the contention

that “[t]hus 18 the bargain that the parties struck. ™ Mouon, p. 7

RESPONDEUNTS ANSWER TO APPLLLANTS
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Careful analysis of Dowglas Northneest and related Washingion
cases contirms that there 3 no contractua bar o Do fray 's recovering
umust enrichment In Oougdas Nortfneesr, a consmuenon subconracor
wis allowed o recover In unjust ennchmen from the general contractor
on a “labor and gquipment meficiency claim™ despite the fac that there
was a generadby valid contragt between the twa parties. Dosgias
Norrhwest e 04 Wil Appoat 6830 Ax the Cowrt of Appeals for

Privision | noted:

After reviewing the contractual provisions relied upon by
[the pany objecting to the award of unjust enrichment . we
are not convineed that any of them specify or require o
particular 'r*med} for O Brien™s labor and equipment
metficiency claim ... When the happemng of a condition
has been foreseen and a remedy has been ;’n'n\'idt*d toy §E¥
oceurrence. the presumption is that the preseribed remedy

is the sole remedy . In thas case. however, the contract is
sifent as 1o the type of remedy available for O Bren's abaor
and equipment inefiiciency claim. As such. we Luil w see
how the quantum meruit relief granted by the fower court in
thus case 1s mconsistent with the terms of the contract,

fd. {iniernal citations omitied ). See alve Johnson v Whitman, 1 W, Apn.

3400546, 465 P2d 207 (1969 tnonmg thar “lhere cannaot be an express

contract and an imphed one relating 10 the same subject matier and
covering all s terms. ... But there may be an implied contract on a poin
not covered by an express one™y,

Justas in Douglas Northwest. the LLO Agreement in issue here 1s

silent ax 1o any sort of remedy available w DeTrav i the Dragts should

selt the property w a third party - The paries cleariy did nor anncipare this

eventuatiny when they execuied the LLO Agreement. RP 22706 at 78: *-

RESPONDENTS ANSWER TO APPELLANTS
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200 G250 128 VT Aceordingds s the THO Agrecment does not

prevent this Court from granting DeTrav a remedy in wnjust enrichment.
Nothing in Washingion des i of Child Care dgencies v

Thompson, 34 Wi App. 235,660 P 23 1120 (198X or Chandler v

Wesinungron Toll Bridee Authorie, 17 Wn Zd 391137 P23 97 (1043 s to

the contrary. In fompson. s variety of peivate entities providing foster

care 1o children objecied 1o the raimbursement rates paid by the siade

pursuant 1 express written contracis. Some of the entiues refused 1o sign

the contracts. but continued 1o accept placernents ol children after being

informed of the rates. The Court ol Appeals for Division I held that by
accepung placements after bemng informed of the reimbursemen: rare.
these entities were bound by g contract imphied in tact (a form of “express
contract”y that incorporated the rate specified by the state, Thampson, 34
Wi App. at 238, Tt was only in this context that the Court invoked the
principle that & pany (o an express contract “may not bring an acton
refaning o the same mater on a theory al'a “contract” implied by Jaw, in
contravention o the express conract.” /o As noted above, the Dragts
and DeTray stmply did not have anyvthing remotely resembling an express
agreement regarding compensation 1 the event the Dragts sold out w g

third party. so Thompson does not support the Dragis” posiion.

T As m“*\‘inu@i\ noted, '\;‘b‘i.’ s oy LU No D af Snabomish
Ceonorry. 129 Wi App. 3030 119 P 3d 834 (2005) does 1ot appear to have
any mmmg on the question of the relationship between unjust enrichment

s

and contract theories of recovery, (7 Movon. pp. 6-7

RESPONDENTS ANSWER TO APPRLLANTY
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I Chadler. the Washington Supreme Court found that the
plaintff had entered into an express contract with certain franchisees 1o
provide preliminary engineering work {or the original Tacoma Narrows
bridge. In the event work on the hridee was not commenced by a
specitied date. the contract exphetly cudted for the public w be “entitled
the benetit of any of the work which {plamttl] should have pertormed by
wav of preparation of plans, specifications. or stmilar data™ Chandlor,

W 2d at 593,

The franchisees did not commence work on the bridge within the
specified tme, and the franchise expired by statatory imnaton. /i
Afterwards. the plamult sued the enuty that i fact construcied the bridge
argwing that it had stilized s plans and efforts and that he was enutled ©
an award in quertzn meruii. fdoat 3980 The court rejected this claim i
so far as 1 concerned services performed for the franchisees on the
grounds that the Toll Bridge Authority was entitled 10 the benefi of the
express comtractual covenant Jeaving plamtf s work product o the
public, fZ at 604, The court then proceeded w artuculaie the principle on

which the Diagts attempt 1o rely: that “[a] party 10 a valid express contrac

is hound by the provisions of that contraci and may not disregard the
same and bring an acbon o sn wnphed contract relating 10 the same

matter. i eomravention of the express contract A4 However val

principle s i general it is of no use 1o the Dragts. because there is no

express term in the LLOC Agreement that binds DeTray 1o allow the Dragts
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MOTION FOR RECONSIDERATION OR
CLARIFICATION -

WISOHIR 0 DK




and third parties o benefit from his efforts and mvestment without
COMPENSatiom,
As thrs Couwrt noted it Opanon, Paud DeTray expended

considerable sums and substanual eftors to furnther twe development of the

protect. Delray s expenditures and efforts enriched the Dragrs. and that
enrchment was st bven if the LLO Agreement as o whole does not
fail for tack of consideration in the wake of the invalidation of the opiion,

it contains no specihe contractual provision that bars providing DeTmy o

remedy based on unjust enrichment. The Dragis” principal arcument tor

reconsideration fails.

. Remand 1o determine the value of DeTray’s services would not
be pointiess.

The Dragts also assert that remand for determination of the value
of DeTray s services would be pomtiess because oo lack of relevaw
evidence. Moton, pp. 7-80 However, the Dragis musunderstuand the clear

import of the Court’s Opinion, which remands for findings “regarding the

reasonable value of the benelit Tor the services DeTray conferred upon the

Dragts.” Opinion. p. 16 {femphasis addedy. Clearle, to carry out thos wsk

on remand the mal court does not need 10 determine either the number of

hours worked by DeTray on the project or o ressonable hourly rate for his
N

time. Rather. 1t need only make a determuination regarding the value tha

his services conferred on the Dragts. See eg, Bort v Marker 110 Wi

App. 5610 380-381. 42 PAd 98020021 tnoting thay the measione of
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resttution in guaom meruir 15 the "reasonable vadue of the benef
conferred upon the defondant™

{his Court has already indicared e proper way o measure the
value conferred onthe Dragts by eniphasizing that the Dragis “henetied
from [DeTray's] .. payments by continwng o own land of increasing
value.™ Opinton. p. FoL Justas De'lray’s pavments contributed o this

henetit, so o did his services Csuch s for example, his personal

guarantee of the Dragis” morteages Fhe ral court bav ample ovidence
hetore 1t indicating the inerease in the value of the Dragt property between
1996 and 20047 Om remand. 1t need only dewermine. hased on all of the

evidence betore it what part of thay inerease in value, ianv, iy auributahle

to DeTrav’s services. such as his personal guarantoe of the Dragty”

mortgage loan and his effors directed woward keeping the development
project moving forward. Alernativelyv, this Court could clariry thar the

triad court may ke addivonal evidence on the ssug of the value that

“For example. the Declaration of Sharon Medved provi

<@ hasis for
concluding that the markel vadue of the Properte was ST70.000 gx ol
January 8. 19070 CF 348, Moreover. the Dragess did not agsign error 1o the
rial mme s Finding of

sale of the Property cas s

ENoL S which staes i pertinent part that “the

o

fn late 1‘7”5[ Cowouldd have resubied in s
purchase price of no more than $280.000.7 CP 8R1. (7 Opening Bric
Appellants. po 1 (ot assigning error (o I'fmdi'n“ of Fact No. 31 This
unchallenged Ginding, Ms. Medved s dectaration. and other evidence
presented at trial, combined with the undi qpmco value of the sale to
Tahoma Terra as set forth i this Court s Opimon at p. 6, will allow the
tral court to determine the apprecianon i value of the Property between
1906 and 2004,

el of
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Diedray s services conferred on the Dragts, Necs ey Harine v Lobdel],
O3 Wi od 33208340 AR87T P 2d 970 (luadn
v, CONCLUSION
The Court’s Opipion, which grans De'lray SS93.462.66 for his

expenditures and in addition remands for g determimaton of the

casonable value of the benelit for the services DeTrav conferred upon
the Dragis.” 1s well-supported by both the faw and the record below.
Opinton. p. 16, Bven il parts of the LLC Agreement remain vahd after the
tailure of the option, no “specilic remedial provision™ in that Agreement
hars DeTray from recovering in unjust enrichment for his expenditures
and services, Dowglas Northwest, Ine. 64 Wao App. at 683 Moreover,
there s no fegal or practical difficulty prevenung the wal court from
determining the vahie credied by Delrayv s services, Accordingly. the
Court should deny Appellant’s Mouon for Recansideration or

Clartfication,
DATED this 3at dav of August, 2007,
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dustries.™™ Detendam
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No. 33248-5-11,
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UNPURBLISHED OPINION

i Jioy and Shamon Young appeal the tnal courl’s
damages award that # based on what it actually cost
Jim and Shannon to improve Judith Young's proper.
ty = T and Shannon fived on and made substaniad
improvements 1o Judith’s property from 1998 until

December 2002, when she msisted that they move off

the property. The trial count concluded that fi's and

Shannon's work substantiudly enhanced the value of

Juduh's propenty and that 1 way unjust for Judith o
retain the value of that waork withow compensatny
Hoy and Shannon, hiay and Shannon argue that (1) the
proper measure of damages for ungust enochment

Swate of Washington, Departiment of

Page i

2329471 (Wash. App, Div. 2}

sho wreater oF (a) whet 1 woukd hove cost fudith had
she hired o third poarty contractor o perfonm the work
of thy the enhanced value of the propurty resulting
from the works and (21 s the toad cowt arred wi
i awarded damages based on Juw's and Shaanon's
aciual cost 1o improve the propertv. We reverse and
remand for an award of damages w0 Jim and Shannon
based on the cost of improvements had a third part
performed the work,

1

H

N2 Lo avond condusion, we refer ot
parties by their fird names. Throughout the

Fames 15 veforred togy i, and we

mean no disrespect

FAUTS

Indith 5 an independently wealthy aunt of Jim ™
Hudith resides m Georgia on a 200
she runs an otter conservation facility und maintains
al other animals. Jim o omarrwed 1o Shannon and
beensed and bomded conracter in Washigton

PO PrOpe iy whaere

engated i the bustnesses of amber cutting, clearing,

aradimg. dorving, and concrete slab coastructiion

S dun and Shannon do not challenge any

of the trial court’s Oindings of fact muking
ther verities on appeal. Ducolon Mecfan-
ol b v Shinstsie Foress fne, of w77
WieApp, F07 T4 803 PG 1127 {199

Hudith developed a close relationship walt Jim and
Shannon g 1993 In 997 Tudith discussed the pos-
sibility of moving to Washington ™ In 1908, Tim
divcovered o 186-aure property m Thurston Counly
when he was asked o hay the property. Its owner had
Histed the property tor sule. Although the property was
m poor condivon and had not been properly man-
tainted for ten years. ™ Hm and Shanoon felt that the
property had characreristies Judith might find doss
ble. Howas abowr the smme size as Judith's Georgia
property, there were patural springs Jocated on the
property, wkd slthough run-down, there were also a
ranch howse and several owtbutdings and facilities.

O dudith did oot ke her petghbors, did
P, dudihy did st I ahbars. did

42 2000 Thomson Reuters. No Claim (0 O, US Gov, Waorks.
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pot like hiving in Georgila, and wanted i
move her otter

property with natural springs because well

corservaiton  conler o i

water gave her otters g;il! stones

| The ranch house located on the prop-
erty was in poor condition-the oot leaked.
causing significant imterior water damage,
and most of the appliances and toilets did not
work. The outbaildings and facilfties located

on the property were in substantial need of

repair. The Jand itself was in run-down cons
ditionthe of rocks
stumps. the propery's sporadic focmy wis

flelds were 1

- poor repair, the gvu; erty's roads had no
been mabtained: and there was substanid
debris in ilw m‘stlmaidm;{sz and  scattered
throughout the property.

tim and Shannon told Judith shout the property, sent
numerous pictures, and fully described s characte
risties, inchuding beth s current run-down condition
and s potential tor development. Judith deaded to
purchase the property asnd instructed Lm0 sabmil an
offer on the property. He did soon June 1998 After
Juditly, Hm, and Shannon discussed plans for i
proving the property. ludith asked them, and thoy
agreed 10 undertake, work necessary 10 Cfixoup’ the
property for Judith. Clerks Papers (CPY at 622, Judith

told Jim and Shannon that after gh; moved to the

ang Lo ussm her n imprm‘mg and maimaining the
;»mpcm and operating her atier center

After Jom had submitted an olier to purchase the
property on fudith's beballl but before the sale Closed,
fre visited Judith i Georgia 1o work o her property
there. During thay visit, Jin and Judith discussed bow
Judith would pay Him and Shannon for both the wark
he conducted on her Georgia property and the work he
and Shannon would complete on ber new property in
Thurston County. These discussions resulted in Har's
reasonable, good faith beliet that Judith would pur-
chase property for Jim and Shannon near Judith's
Thurston County property once she relocated her
otfers o W’am!lisxgmrm

*2 The purchase of Judith’s Thurston County propeety
closed in fare July or early August 1998, and with
Judith's knowledge and consent. Hin's and Judith's
names were placed on the property’s title, lim's name

200 Thomson Reuters No Claim to Ung,

1320471 {Wash

Page 2
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fenth hehe! that s

fote the goquisition of pecessary

was included on the title inthe good

mchusson wonld facili

rermils and approvads 10 consiruct ol pens and other
mnprovemens on die property. Moreover. Judith
Shannon, snd thuir famly should
Hs improvement.

agreed tha Jim,
move onto the property o fctitate

hm oand Shannon regularly discussed with and in-
formed Judith of the work they were performing on
the property, before Jim and Shannen fled thew
complaimt i this maver, Judith never objecied 1w the
work they ware domg on the property. Al work Jim
aperty was of
and was ol at least

hast Judith condd ave ob-

and Shannon peeformed an the sod

]
angd workmpaniike goaluy or better,
the sty o better thare w
nned had she fured o contractor w perfonm simslar
work

i and Shannon performed or supervised all the work
themselves, Him oand Shannon either owned or ob-
tatned the heavy equupment, mmachinery, and tools that
were used to improve the property. And between 1998
ard 2008 (the penod when Hey and Shannon made the
vast mjority of unprovemems), Himoand Shanpon
padd all expenses assoviated with the improvement

aid upheep ot the property

000, Judith devided that she did not want (0 move
to the Thurston County property. But she did no
communicate her decision o Hm and Shannon, whoe
continued o improve the property. Despite hm‘ dect-
swrt, Judith never suggested o directed |
Shannon o cease working on the property. B\ Aprtd
2061 hanand Shannon began to suspect that Judh

Hr and

muxhi ot moeve oo Dhurston Cownty and discussed
witdy Judsthy thie possibility of umvcmng e property
e working catile ranch. After discussing the pro-
posid for about two months. Judith, Jinn and Shannon
wll tormed the good faith belief that thev had reached
an agreement, Although Jim and Shannoen reasonably
andd in good faith understood the existence of certain
termns in the agreement. Judith’s understanding of the
teyms differed substantially, The parhes began carry-
mg out therr oral agreement according 1o their re
understandings of 1ty erms

\g‘.CL‘HVC

B August 2000, Jadith retuned counsel i Seanle and
senla fetter to hmand Shannon expressing herwish to
remove fim from the property title. Him and Shannon
responded that the parties had entered into the canle
ranch agreement and deseribed Irs terms ag they wns

Werks.

S Uiy,
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derstood i In May 2005 Judith sued i and Shan-
nor, asking the cour w guiet ttle e her name, w aieat
Hoy and Shannon from the property, and 1o Hind him
and Shannon lable for converting her property. ludith
also sought an award of damages.

Une month fater, Jim and Shammon answered mixd filid
o counterclaim, advancing an unjust ennichment
theory for the improvements they had made 1o Judith’s
property. The court dismissed Judith's clavn for cone
version and damages but heard al remaining coms at
a bench trint beld in Marceh 2003

2,
i

*3 Michael Summers. a professional cost engineor.
testified on behalt of Hm and Shannon. He estimated
that Jin's and Shannon’s work would have cost Judith
760,387 in year-2000 dollars had ‘n’: hired « thivd
party confractor. The trial court specitically found
Summers' testimony, opirfons, and cost estimate ac
curate and eredible

Jimand Shannon also presemed the westimony of Jun
Henrv, & real estate agent wih 30 vears' expericnce
Henry testified that the purchase price of $1.O30.000
accurately reflected the Thurston County property's
fair market value m 1998 when Judith purchased .
and that the property’s value at the time of trinl had
mereased o between $2,200.000 and $2.500.000. It
was Henry's expert opinion that S306,000 1o $400.000
of the increase was due W the propenty's natural ap-
preciation i the absence of any zmpm\;cmwu. fhe
gl court specilivally tound Henry's testimony o he
accurate and credible

CGene Weaver, a real estate agent, westilied for Judith, It
was his epuion that th; property’s fair market value at
the time of rial was $1IS0.000. The tnial court spe-
cifically rejected Weavers testimony, finding # in-
aveurate, not eredible, and unreliable

Phe tial court determined that Judith asked Jiny and
Shunnon io m:;‘f(-rm work on the Thurston County
property, that she was a ad] times aware of the work
Jun and Shannon were domg, and that B’ and
Shannon’s work substantiaily enhanced the property's
vithue, The trigl court additionally found that “ 1
woukd be ungust for Judith Young {o retam the value
by which the work performed by Jim and Shannon
Young has enhanced the Thurston County property
without paving lim and Shannon Young therefore”
CPat 638

w0 2000 Thomson Reuters

Page 3
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Phe court sted that man unpust ennchment case “the
appropriale peasure ui damages s gerwrally the
greater of! £1) the cost the owner would ineor for the
property. owner to obtain the same services from a
third party; wnd (2) the amount by which the services
pmwzim have mereased the value of the property.” OF
at 639, But i1 dectined to adopt that measure “under the
partcular clropmstances of tus case CF at 639, The
trial court exphuned dhal Summers” cost estinuge we
chaded o number of costs a generad contractor weuld
Aave meurred thit Him oand Shannon did not. and
therefore, Summers’ $760.382 esumate should be
educed 1o $301.866. h thercfore Himited its damag
award to $501.866.

By and Shannon appeal, argaing that the rial coun
appdiesd the wreong measare of damages

ANALYSIS
Measure o Danages
A Standard of Review

fhe fact Nnder determines the amount of damages.
’& mmr 3 \lef pve Apr Ae . 114 Wi 2d 842 854
T8 > {] Lo Accordinely, we will not over-
i a dag cooverdiot unfess % not supporied by
substantal evidence. shocks the conscience, or re-
sulted from passion or prejudice 3 T W i
U 830 Substanua! evidenoe exists when there s«

sufticien a}tlémiﬁ\ of  ovidence o pesusde a
fas-manded. rational person that a finding s wue. fu
£ ;"'\‘mzv esf Jdonss, SoWauad 1oy 9y P ad Y

fe review conclusions of law de novo,

v At v Ldekic 148 W 2d RT3 8

Vit

B The Trial Courts Award of Damages

4 himoand Shannon argue that the risd court stated the
vurrect medsure of damages but tin.n improperty de-
clined 1o apply o0 Rather than awardmg Hmo and
Shannon the greater ol (1) the cost Judith would have
mcwred had she obtained the same services from a
third party or (2) the amount their services increasesd
the value of the property, the (rial court incorrecily
awarded ondy the costs Jim and Shanuon incurred in
improving the Thurston County property

Mo Clawn o O, US Gov, Works
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Judith responds that the tial cowrt had broad disere-
tion te determine the “reasonabie value of Jim's and
Shanpon's services and that “reasonable valoe™ 15 not
synonymous with “market value” H e of Resp'e at
U
F No hrbith adso srgues tha Jovcand Shannon
atled Lo presecve the
ror for appeal because they dud not rasse the
at wial Judith s eorrect h oand

) court's atleved or-

158U

Shannon argued at trial and 1o their teal brief

that the proper measure of damages was the
greater of (1) the cost Judith would have in-
curred had she obtained the same services
fromy a third party: or (2) the amount the ser-
vices provided increased the the
property. Further, the trial court did not ruke
on the measure of s oundl after i
when it wsued its oral decision on March 3
2005, Thus, Jim and Shannon did not have an
opporhtity to object to the court's chosen
measure of damages until afier tial,

vahue of

duann

Judith also argues that substantial evidence
supports the trial courts damages award
But whother the mal vourt apphed the
warrect measure of damages-the wsue
and Shennon rase on appe
fTOVQ

Jun
al-ty i yguestion
of faw we review de Hetore we Jde
ternune whether  substantal evidence
supports the trial cowt's awarde-a tactual
issue-we must determine whether the tnal
court applied the comrect legal standard

Ungust enrichment occurs when one retains money or
benefits that in justice and cquity belong to another
Sy fe, 61V DR
| 160, 8 Anunjust enrichment
Llanmn! must U\mMi‘wh that (1) he conterred o benell
on the defendant (23 the defendant apprecited or
knew of the benefit, and (3) the defendant’s accep-
tance or retention of the benetit under the cirocums-
wnces make i mequitable for the defendant to retain

Prend Bus
Ll

Ii‘xw’w { ‘ummc’m‘ v,

the bhenefit without paving #s value O
Wi App. at 13960 (ciung Black's Law Pictonary
PIIRI6(6th ed 1UOGY

fhe proper measure of recovery in an unjust enrich-
ment claim s the reasonable value of the claimant's
mprovements e defendant’s property Vod s

2010

BRRIRAE

{WashApp. Iy 25

U8 W 2d TSRS 633 . 2d 745 (19821, Whers
the party z«cck.mg recovery is not at fault, teasonable
value s measured by the amount the benefit would
have cost the defendam had she obtamed the benefu
fronn some other party in the clabmant's position /

¢ofe

98 Wi 2d g 383
tudith emphasizes thin the prinaples o quantun

i ihn

ST ZOvern
hudith's concern 8 eonsequential the
measure of recovery under quanium mel mt zzprcms Lo
be the sume as that outlined i Noel, 9 doi
S82-83 A party relving on quantum meruit .;;cnerai.)
recovers the reasonable vilue of the services rendered
or henelit conferred. HBorr v Porker, 11 Wi App
31, S80-81. 42 P 5d 0& 2023 Pucolon Moch

the measure of recovery

WoApp at THE e VT2 05 Builie, 08 W App.
)
Here, the el court recited that damages are the

greater of the cost o have the services rendered by a
third party or the merease w value rcmitma from ti

fmprovements. but then it improperly dechined to
award either measure, The wial coun adnpud im's
and Shannon's contention that the measure of damages

badith would have in-
a thivd

wis the greater of (11 the cost
curred had she obtained the same serviees from
unount the

i the \.;:Euc of the properts

af (. SQTVICCN ;‘;l‘x'x\»i{ft.‘(ﬁ i~
Afthough Wash.
Hieton courts have held thar the measure of domages
siular cases s the cost the defendant would have
tncurred had she obtained the same gervices from a
third party, they have not beld that the measure 15 the
greater of the twe factors stated. Thus, the wrial court
was oy partiadly correct dn adepting hm's and
Shannon's measure of recovery,

*3 Summers estimated that the unprovements Jinand
Shannon made to the Thurston County property would
have cost Judith 5760387 1m0 vear-2000 dollas had
she hied o thivd party 10 do the work, The wial coun

spectiically found this oyt estimate aceurae and
eredible. Thus, the reasomabie value of Jim's and
Shannon's work was $780.382. See Now/, 98 Wa 2d at

383, Bui the court erropeously awarded Jum o and
Shannon only $301.866. reducing Summers' cost
estmate by conia the trial court concluded o peneral
comtractor would have incurred that Jim and Shannon
did

Whether Jim and Shanson jncumred costs a general

Thomson Rewters, No Claim to Orig. US Gov, Warks,
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contractor would have mcurred 38 drrelevant when
assessing reasonable value” ander the Noel standard,
See U8 Wa2d at 383

“Reasonable value™ & distinet from cost arsd a court
should generally not mit mayinwm recovery 1o cost
Noel, 98 Wiadd s 383 o6, But where, as here. the
party seeking recovery s not at fault, ‘reasonable
value' is the cost Judith would have incurred had she
hired a third party contractor. Neef, 98 Wi 2d ot 383,
Here, that cost was 5760382, The trigd count did not
award Jim and Shannon the ressonable value of their
work, but rather, 11 incorrectly awarded only what 8
actuaily cost them o do the work We reverse and
remand for an award of damages to Hm and Slannon
based on what 10 would have costdudinh ro have & thind
party make the mmprovements. Hereo that cost &
ST00.382

A majority of the panel having determined that this
opinton will not be printed in the Washington Appel-
fate Reports. but will be filed for public record pur-

suaid o R 3t is so ordered

We coneur BRIDGEWATER and HUNT, 1

Wash. App. Div. 2.20006

Young v. Young

Not Reported in P3G 134 Wash App 1033, 2000 W
232047 (Wash App. v, 23
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