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II. INTRODUCTION 

Appellant MARK OLLA (hereinafter referred to as 

"OLLA") filed suit in this matter in Kitsap County 

Superior Court of the State of Washington on June 25, 

2009 against the Respondents ROBERT H. WAGNER, as an 

individual and as Trustee of THE ROBERT H. WAGNER 

MONEY PURCHASE PENSION PLAN (aka "THE ROBERT H. WAGNER 

PENSION PLAN") (hereinafter referred to as "WAGNER 

Defendants") based on dispute and controversy over the 

manner in which said Defendants unlawfully sought to 

conclude matters between the parties concerning three 

subject consumer credit installment loans as made to 

OLLA by said Defendants over a period from September 

26, 2007 through March 16, 2008. 1 

The WAGNER Defendants made a first installment 

loan to OLLA on September 26, 2007 for which they 

retained a security interest in the form of a second 

deed of trust in OLLA'S then principal dwelling being 

the real property located at 6368 Sea Star Drive in 

Malibu, California, such deed of trust being second in 

priority after OLLA'S first mortgage on such property 

for which first mortgagee Washington Mutual Bank (now 

'Plaintiff's EXLST Nos. 7, 18 & 179. 
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Chase Home Finance) held a first deed of trust. The 

WAGNER Defendants co-secured such first installment 

loan by retaining their first deed of trust against 

the real property located in Indianola, Washington 

with the net proceeds of such loan was purchased on 

October 1, 2007 to become OLLA'S principal dwelling 

located at 10305 NE Shore Drive, Indianola, Washington 

98342. The Wagner Defendants followed that loan with 

two successive and smaller Consumer Credit installment 

loans in the amounts of $150,000 and $160,000 

respectively on November 7, 2007 on March 16, 2008. 

Monthly interest payments on 1st and 2nd , which were not 

legally enforceable proving the third was an outgrowth 

of the first and second loans. 

The WAGNER Defendants motioned the court for an 

order granting a preliminary fact finding hearing and 

which was granted on August 21, 2009 by Judge Hartman 

who set the matter for trial as did take place on 

November 16, 2009. The purpose of such fact finding 

hearing was to be the issue of the enforceability of 

the certain Real Estate Purchase and Sale Agreement as 

signed by OLLA on October 17, 2008 purportedly in 

settlement of the aforementioned subject three loans 

Appellant OLLA'S Over-Length Brief Mark alIa 541-852-2070 2 
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made under which the WAGNER Defendants alleged that 

OLLA was in default. This Real Estate Purchase and 

Sale Agreement provided that OLLA was to transfer the 

equity of his two real properties to the WAGNER 

Defendants respectively by two separate deeds in lieu 

of foreclosure for the net cash sum to OLLA of 

$165,000.00 (One Hundred and Sixty Five Thousand 

Dollars), which two real properties had at such time 

a combined tax-assessed valuation in excess of 

$6,700,000.00 (Six Million Seven Hundred Thousand 

Dollars)2 and upon which stood loan amounts owing to 

first mortgagee Washington Mutual Bank of 

$2,600,000.00 (Two Million Six Hundred Thousand 

Dollars) and to the WAGNER Defendants in the amount of 

approximately $2,100,000.00 (Two Million One Hundred 

Thousand Dollars) for their bridge loan to OLLA 

together with deferred interest payments and fees. The 

monthly interest payments were deferred and charged a 

principle in advance for the first two loans and by 

extension in the third. 3 

III. ASSIGNMENT OF ERRORS AT TRIAL 

2EXLST 23 & see clerk's papers for Plaintiff's Response Brief in 
Opposition to Presentation of Orders Exhibit 2. 
3 See EXLST Nos. 179 and 180. 
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Assignment of Error No.1: Pursuant to RAP 2.5 
(a) (1) 

THE TRIAL COURT DID NOT HAVE SUBJECT MATTER 
JURISDICTION TO ENABLE IT TO REACH A FULL AND FAIR 
DETERMINATION OF THE ENFORCEABILITY OF THE REAL ESTATE 
PURCHASE AND SALE AGREEMENT PURPORTING TO SETTLE THE 
THREE SUBJECT LOANS IN THE FACE OF OLLA'S AFFIRMATIVE 
DEFENSES TO SIGNING 

Issue on Appeal: Should the Court of Appeals 
remand the case to the trial court for purpose of 
either applying California law or should it more 
properly reserve for the prior commenced and preceding 
California action as pending at Los Angeles Superior 
Court matters clearly outside the subject matter 
jurisdiction of the trial court and squarely within 
the exclusive jurisdiction of such California court? 

Assignment of Error No.2: Pursuant to RAP 2.5 
(a) (1); 

THE TRIAL COURT FAILED TO PROPERLY APPLY THE LAWS OF 
THE STATE OF CALIFORNIA TO THE ISSUE OF THE 
ENFORCEABILITY OF THE REAL ESTATE PURCHASE AND 
SALE AGREEMENT AND THE MUTUAL RELEASES OF LIABILITY 
CLAUSES CONTAINED THEREIN IN ACCORDANCE WITH THE 
CHOICE OF LAW TERM AS CONTAINED IN EACH AND ALL OF THE 
THREE SUBJECT INSTALLMENT LOAN NOTES. 

A) Issue on Appeal: Should the Court of Appeals 
order remand of the case to trial court in order for 
it to retry the issues outside of its subject matter 
jurisdiction for the purpose of applying California 
law to accord with the choice of law provision as 
contained in each and all of the three subject 
consumer credit installment loan notes which provision 
as contracted term of the parties governs the 
associated deeds of trust securing such as well as by 
implication any agreement purporting to have been in 
settlement of such loans? 

Assignment of Error No.3: PURSUANT TO RAP 2.5 
(a) (1): 

Appellant OLLA'S Over-Length Brief Mark Olla 541-852-2070 4 



THE TRIAL COURT FAILED TO APPLY CALIFORNIA LAW TO 
DETERMINE ENFORCEABILITY OF THE CLAUSE RELEASING THE 
WAGNER DEFENDANTS FROM LIABILITY AS CONTAINED IN THE 
SUBJECT REAL ESTATE PURCHASE AND SALE AGREEMENT WHICH 
AGREEMENT PURPORTED TO BE IN SETTLEMENT OF THE SUBJECT 
THREE LOANS ONLY ONE OF WHICH LOANS WAS EVEN IN PART 
SECURED BY OLLA'S WASHINGTON PROPERTY AND AT THAT 
EXECUTED BY OLLA IN THE STATE OF CALIFORNIA AT A TIME 
WHEN HE WAS A DOMICILIARY RESIDENT SOLELY OF THE STATE 
OF CALIFORNIA. 

Issue on Appeal: Should the Court of Appeals 
order remand for trial court either to apply 
California law to the issue of the enforceability 
of paragraph 9 of the subject Real Estate Purchase and 
Sale Agreement which contains language releasing the 
WAGNER Defendants from liability or more properly 
reserve adjudication of such issue to the California 
court which bears truly exclusive jurisdiction over 
the enforceability of and affirmative defenses to such 
clause in release of liability? 

Assignment of Error No.4: PURSUANT TO RAP 2.5 
(a) (2): 

THE TRIAL COURT FAILED TO ESTABLISH FACTS UPON WHICH 
RELIEF TO THE WAGNER DEFENDANTS COULD HAVE BEEN 
GRANTED BECAUSE THE TRIAL COURT HAD OVERWHELMING 
EVIDENCE AT TRIAL AS SUBMITTED AND THROUGH TESTIMONY 
THAT THE WAGNER DEFENDANTS MISREPRESENTED MATERIAL 
FACTS THE TRUTH OF WHICH HAD OLLA KNOWN WOULD HAVE 
BEEN GROUNDS FOR OLLA TO HAVE AVOIDED THE SUBJECT REAL 
ESTATE PURCHASE AND SALE AGREEMENT AND FOR WHICH 
RESCISSION SHOULD HAVE BEEN GRANTED IN ACCORDANCE WITH 
CALIFORNIA LAW. 

(A) Issue on Appeal: Should the Court of Appeal 
remand the case to the trial court for failure to make 
a full and fair determination as to the legality of 
the transfer of OLLA'S Malibu real property in the 
manner so intended by the WAGNER Defendants and in 
which OLLA was induced by them to do and in accordance 
with California law despite having no subject matter 
jurisdiction over either the real estate purchase and 
sale agreement and the disposition of the OLLA's 
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Malibu real property through such agreement's 
companion October 18, 2008 deed in lieu of 
foreclosure. 

(B) Issue on Appeal: Should the Court of 
Appeal disaffirm and reverse the trial court's 
judgment dismissing OLLA'S claims with prejudice on 
January 15, 2010 and order expunging lis pendens 
and awarding attorney fees in favor of the WAGNER 
Defendants given that the trial court had no subject 
matter jurisdiction to fully and fairly pass on the 
merits of the enforceability of the Real Estate 
Purchase and Sale Agreement or the fraud elements as 
contained in OLLA'S Complaint as filed with the court 
on June 25, 2009? 

(C) Issue on Appeal: Could the trial court 
refuse to hear evidence of extrinsic fraud which 
vitiated the Real Estate Purchase and Sale Agreement 
discovered after trial but before presentation of the 
orders and judgment in the form of OLLA'S Malibu real 
property's Washington Mutual Bank's first mortgage 
documents which were Exhibit 1 of OLLA'S January 13, 
2009 Response Brief in Opposition to Presentation of 
the Orders, and which first mortgage had priority over 
the three subject loans as made by the WAGNER 
Defendants and which mortgage documents specifically 
barred a sale or other transfer of the beneficial 
interest in borrower in the subject real property in 
the manner in which the WAGNER Defendants sought to 
induce and in fact did induce OLLA into so 
transferring to them when the WAGNER Defendants 
suppressed such material fact throughout trial and 
given that the proper foundation of such concealment 
of material fact which vitiated the Real Estate 
Purchase and Sale Agreement was properly laid at trial 
by OLLA'S numerous reference to an existing due on 
sale clause which he had been told in early 2009 was 
standard feature of said bank's home loans and given 
that such loan documents as OLLA had had been in the 
possession of the WAGNER Defendants since September 
13, 2007 and OLLA did not successfully obtain further 
copies until January 7 and 8, 2010 from acquiring bank 
Chase Home Finance? 

Appellant OLLA'S Over-Length Brief Mark aHa 541-852-2070 6 



Assignment of Error No.5: Pursuant to RAP 2.5 
(a) (2): 

THE TRIAL COURT FAILED TO ESTABLISHED FACTS UPON WHICH 
RELIEF TO THE WAGNER DEFENDANTS COULD HAVE BEEN 
GRANTED UNDER WASHINGTON LAW PERTAINING TO MATTERS FOR 
WHICH THE WASHINGTON COURT HAD SUBJECT MATTER 
JURISDICTION. 

Issue on Appeal: Should the Court of Appeal 
remand the case to the trial court for purpose of 
conscientiously identifying numerous errors of fact 
which pertain to the issues over which it did have 
subject matter jurisdiction and to which it could 
apply the laws of the state of Washington in order 
that it comprehensively and fairly administer 
substantial justice to the merits of the case and the 
issues over which the trial court did possess subject 
matter jurisdiction? 

Assignment of Error No.6: PURSUANT TO RAP 2.5 
(a) (2): 

THE TRIAL COURT FAILED TO PROPERLY APPLY THE LAW OF 
WASHINGTON TO THE ISSUES PRESENTED IN COMMON BY THE 
VARIOUSLY ENUMERATED CAUSES OF ACTION IN OLLA'S 
COMPLAINT AND BRIEF FOR NOVEMBER 16, 2010 FACT-FINDING 
HEARING/TRIAL AND OVER WHICH THE TRIAL COURT DID 
LEGALLY POSSESS SUBJECT MATTER JURISDICTION: 

Issue on Appeal: Should the Court of Appeals 
remand the case to the trial court for the purpose of 
applying the laws of the state of Washington including 
pertinent Revised Code of Washington statutes to the 
matter of unlawful acts by the WAGNER as alleged by 
OLLA in his trial Brief and as developed in testimony 
and submitted into evidence at trial over which it had 
the subject matter to decide and in the interests of 
substantial justice? 

III. STATEMENT OF THE CASE 

Appellant OLLA'S Over-Length Brief Mark Olla 541-852-2070 7 



Having made an initial subject "Bridge" loan to 

OLLA on September 27, 2007,4,5,6,7,8 which loan funded on 

October 1, 2007, for the purpose of OLLA'S purchase of 

the subject Indianola, Washington real property9 out of 

the proceeds of such loan, and with such loan being 

secured by a first deed of trust 10 as held by the 

WAGNER Defendants on such Washington real property and 

a second deed of trust 11 as held by the WAGNER 

Defendants on OLLA'S then principal dwelling, the 

subject Malibu, California real property, located at 

6368 Sea Star Drive,12 as executed in the state of 

California, the WAGNER Defendants should have 

reasonably expected that they were both subjecting 

themselves to and availing themselves of the laws of 

both the state of California and the state of 

Washington by their actions associated with the first 

installment loan as made to OLLA by them on September 

4 Plaintiff's Evidence Exhibit List No.7. 
5 See RP page 208 at lines 24-25 from November 19, 2009. 

See RP page 209 at lines 1-7 from November 19, 2009. 
See RP page 213 at lines 9-10 WAGNER Defendant's admission that 

1.545 million dollars funded on the first consumer credit 
installment loan from November 19, 2009. 
8 See RP page 220 at lines 22-24 from November 19, 2009. 
9 Plaintiff's Evidence Exhibit List No.2. 
10 Plaintiff's Evidence Exhibit List No. 11. 
11 Plaintiff's Evidence Exhibit List No. 12. 
12 Plaintiff's Evidence Exhibit List No.5, which is a legal 
description of such real property. 

Appellant OLLA'S Over-Length Brief Mark Olla 541-852-2070 8 



.. 

27, 2007 13 and its first companion deed of trust 14 as to 

OLLA'S Malibu real property (hereinafter referred to 

as the WAGNER Defendants' First Deed of Trust 15 signed 

on September 27, 2007 and its second companion deed of 

trust as to OLLA'S Indianola, Washington real 

property. 16 The second and third loans, whose 

respective loan amounts of $150,000.00 (One Hundred 

and Fifty Thousand Dollars) and $160,000.00 (One 

Hundred and Sixty Thousand Dollars) ,17 were not even 

secured by real property within the state of 

Washington. 18 

By making such first installment loan in part 

secured by real property within the state of 

Washington and then succeeded at exiting such loan by 

having induced OLLA to sign over by deed in lieu of 

foreclosure on November 18, 2008 19 , the WAGNER 

Defendants necessarily had to conform their actions to 

the requirements as codified by the Revised Code of 

13Plaintiff's Evidence Exhibit List No.7. 
14 Plaintiff's Evidence Exhibit List Nos. 11 and 19. 
15 EXLST no. 12. 
16 Plaintiff's Evidence Exhibit List No. 12. 
17 Plaintiff's Evidence Exhibit List Nos. 18 and 179, 
respectively. 
18 Plaintiff's Evidence List Exhibit Nos. 19 and 178, 
respectively. 
19 Plaintiff's Evidence Exhibit List No. 90 
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Washington § 61.24.031 20 which has an analogue in the 

California Civil Code § 2923.5 outlining proper 

procedure for a lender/originator seeking to file a 

notice of default whose loan has been secured by a 

deed of trust. 

There is no dispute that by mid-September 

2008 differences arose between the parties, followed 

by a series of actions and activities by the WAGNER 

Defendants to "gain control of the Malibu property as 

quickly as possible" through which actions and 

activities OLLA alleged in his Complaint to be 

unlawful, fraudulent and unconscionable. Any 

reasonably conscientious review of the record will 

thus reveal that there was sharp dispute over alleged 

improprieties of the means by which Defendant ROBERT 

H. WAGNER sought to induce and did in fact succeed at 

inducing OLLA to sign the subject Real Estate Purchase 

and Sale Agreement on October 17, 2008 21 and its two 

companion Deeds in Lieu of Foreclosure on October 18, 

2008 22 and November 18, 2008 23 respectively. 

20 See appendix No. 11. 
21 EXLST no. 84. 
22EXLST no. 85. 

23 EXLST no. 90. 
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On September 22, 2008, Defendant ROBERT H. WAGNER 

made a demand24 ,25,26,27,28,29,30,31,32,33,34 to an initial third 

party Joseph Privitera who was under no authority to 

"sell" OLLA'S two real properties to said Defendant. 

The WAGNER Defendants, despite that OLLA had not 

requested such beforehand and also was not interested 

in signing,35,36,37,38 not only sought over a period 

between approximately September 26, 2008 and October 

17, 2008 to induce OLLA39 ,40 into signing the subject 

Real Estate Purchase and Sale Agreement 41 which they 

themselves had drafted and presented to OLLA without 

OLLA initiating such in writing as can conscientiously 

be determined by the record, 42,43 but they also included 

24See RP page 339 at lines 3-25 (WAGNER Defendants) from November 
19, 2009. 
25 See RP page 537 lines 23-24 from November 30, 2009. 
26 See RP page 84 lines 22-25 from November 17, 2009. 
27 See RP page 85 lines 1-2 from November 17, 2009. 
28 See RP page 86 lines 20-21 from November 17, 2009. 
29 See RP page 90 lines 1-6 from November 17, 2009. 
30 See RP page 92 line 1 from November 17, 2009. 
31 See RP page 117 lines 8-10 from November 17, 2009. 
32 See RP page 117 lines 18-23 from November 17, 2009. 
33 See RP page 136 page 14-16 from November 17, 2009. 
34 See RP page 143 lines 12-18 from November 17, 2009. 
35 See RP page 130 lines 4-6 from November 17, 2009. 
36 See RP page 130 lines 15-17 from November 17, 2009. 
37 See RP page 155 lines 23-25 from November 17, 2009. 
38 See RP page 156 lines 
39 See RP page 346 lines 3-7 from November 19, 2009. 
40 See RP page 128 lines 17-20 from November 17, 2009. 
41 Plaintiff's Evidence Exhibit List No. 84. 
42 See RP page 360 lines 7-11 from November 19, 2010. 
43 See RP page 575 lines 9-11 from November 30, 2009. 
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a time constraint within which time if OLLA did not 

sign then the WAGNER Defendants would have filed 

Notice(s) of Default. 44 ,45 

WAGNER Defendants basis was default of interest 

payments not calling loan balloon payment due 46 , yet 

they refused to take back or accept tender of the 

Washington real property.47 

At no time was OLLA contacted by the WAGNER 

Defendants 48 , 49, 50,51,52,53 by certified letter or provided 

with his right thereunder for an initial meeting to 

discuss avoidance of foreclosure as are two of the 

requirements under Revised Code of Washington 

§ 61.24.031, and this can be confirmed throughout the 

record. The WAGNER Defendants threatened filing 

of notice(s) of default in a manner which 

misrepresented OLLA'S rights as a borrower against 

whom a lender was seeking to file such notice of 

44 See RP at page 159 lines 16-21 for Freedman's testimony and RP 
at page 86 lines 20-21 for Privitera's testimony. 
45 See RP page 133 lines 14-16 from November 17, 2009. 
46 See RP p 219 lines 11-19 on November 19, 2009. 
47 See RP p 240 lines 24-25. See also evidence exhibit 28/33 
48 See RP page 537 lines 23-24 from November 30, 2009. 
49 See RP page 4631ines 16-18 from November 30, 2009. 
50 See RP page 322 lines 3-24, line 8 in particular, from November 
19, 2009. 
51 See RP page 233 lines 12-14 from November 19, 2009. 
52 See RP page 273 lines 301- from November 19, 2009. 
53 See RP page 327 lines 7-13 from November 19, 2009. 
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default on a loan secured by real property within the 

state of Washington. OLLA was not afforded any 

opportunity to do any loan workout. 54 

After having refused to sign the subject 

agreement purportedly in settlement for nearly two 

weeks after having been presented with it by third 

party Freedman on October 3, 2008,55,56 OLLA signed the 

subject agreement. The actual manner in which such 

purported settlement was offered and induced by the 

WAGNER Defendants rather than preventing litigation 

actually served to promote further litigation. The 

WAGNER Defendants used borrower OLLA'S necessity to 

drive a hard bargain OLLA essentially sought for the 

Kitsap County Superior Court of Washington to uphold a 

lis pendens upon the subject Indianola, Washington 

real property, and to proceed to hear and decide the 

merits of his variously enumerated claims against the 

WAGNER Defendants for illegally threatened filing of 

notices of default in initiation of foreclosure upon 

their loans made to OLLA and for fraudulent 

misrepresentation as an inducement to his signing the 

54 RP p. 159, lines 7 & 8. 
55 Plaintiff's Evidence Exhibit List Nos. 47 and 133. 
56 See RP page 128 lines 21-23 from November 17, 2009. 
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subject Real Estate Purchase and Sale Agreement, and 

upon the findings of fact as to such in his favor for 

the Court to have imposed a constructive trust over 

the aforementioned Indianola, Washington real property 

pending the outcome of the prior commenced trial, as 

yet pending, in the single property action filed by 

OLLA in the state of California against the WAGNER 

Defendants concerning their actions as took place 

within the state of California,s7 regarding the loans 

either partly (the first installment loan) or 

exclusively or exclusively (the second and third 

installment loans) secured by real property within the 

state of California and the disposition of such 

security and finally concerning OLLA'S allegations 

of the WAGNER Defendants' unlawful lending practices, 

violations of California and federal lending statutes 

and for rescission of each and all of the three 

subject loans, their deeds of trust as well as the 

Real Estate Purchase and Sale Agreement which 

purported to settle the dispute and obligations of the 

parties associated with such loans,58 as based numerous 

57Plaintiff's Evidence Exhibit List No. 125. 
58Plaintiff's Evidence Exhibit List No. 84. 
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affirmative defenses raised by OLLA. In order to make 

the case for such OLLA had to lay the proper 

foundation and necessarily discuss the three subject 

loans as alleged by OLLA to be in violation of the 

TILA and Regulation Z (12 C.F.R. 226 Et Seq). 

While OLLA chiefly alleged that the WAGNER 

Defendants had misrepresented the lawful nature of the 

loans as made to him as well as his rights as a 

borrower to contest them, and illegally threatened 

foreclosure in violation of the Revised Code of 

Washington. OLLA'S Complaint further alleged that the 

WAGNER Defendants coerced him into signing the subject 

Real Estate Purchase and Sale Agreement through a 

campaign of economic duress and undue influence. 59 

Venue in the Kitsap County Superior Court of 

Washington was proper not only because OLLA'S 

Complaint sought determination of an interest in real 

property located in such county and state, but also 

because such Complaint sought redress for the harms 

allegedly sustained by OLLA as a result of the WAGNER 

Defendants' actions alleged to have been committed by 

59 See RP page 575 lines 9-11 from November 30, 2009. 
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them in such county and state in relation such real 

property located in such county and state. 

The WAGNER Defendants sought for the trial 

court to convert its limited jurisdiction to hear the 

matter to dispose of the allegations of unlawful acts 

of the WAGNER Defendants within the state of 

Washington into a full-blown determination of the 

enforceability of the subject Real Estate Purchase and 

Sale Agreement which only the California court of the 

prior commenced action possesses the exclusive 

jurisdiction over not only the real property and its 

disposition under its October 18, 2008 deed in lieu of 

foreclosure 6o through which the WAGNER Defendants 

acquired their current title thereto as situated 

within such state but also over any determination as 

to the legalities of all three loans, the second and 

third of which were exclusively secured by California 

real property in the form of OLLA'S Malibu real 

property61 and the first of which, though secured in 

part by Washington real property in the form of what 

60Plaintiff's Evidence Exhibit List No. 85. 
61 Plaintiff's Evidence Exhibit List Nos. 18 and 19 for the second 
on November 7, 2007 and Nos. 179 and 178 for the third on March 
16, 2008. 
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was to be OLLA'S Indianola, Washington real property, 

was signed by OLLA while he remained a domiciliary and 

exclusive resident of the state of California as 

determinative by his sole drivers license being of the 

state of California at all relevant times until 

November 6, 2007 and his tax returns through years 

2007 as filed within the state of California. 

By bifurcating62 the case for Fact-Finding Hearing 

the trial court concentrated its focus solely on 

paragraph 9 of the subjects Real Estate Purchase and 

Sale Agreement 63 on whom was the burden at trial to 

prove the reasonableness of the subject agreement 

which they themselves had drafted and presented to 

third parties to give to Olla 64 not only misunderstood 

the nature of OLLA'S chief claims as contained in his 

Complaint but also failed at trial to have applied to 

the evidence the law of the state which held subject 

matter jurisdiction as to the issue to be determined 

as was its avowed function which resulted in the 

62 See Clerk's Paper's SUB# 17, Order Scheduling Fact-Finding 
Hearing. 
63 Plaintiff's Evidence Exhibit List No. 84 at page 4, par. 9 
pertaining to release of buyer Wagner Respondent Defendants 
64 Plaintiff's Evidence Exhibit List Nos. 47 and 133, as well as 
No. 182 which is correspondence between WAGNER Defendants and 
their evident hiree lawyer draftsment Sterken. 
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egregious error of failing to apply the parties' 

choice of law term of each and all of the three 

subject loans as had been designated by the parties as 

part of the terms of each and all of the three subject 

loans that the law of the state of California should 

apply as to the legality of the loan when and where 

challenged legally.65 

The oral verdict as delivered December 11, 

2009 by the trial court was not the product of truly 

conscientious findings of fact. Moreover, the 

erroneous judgment and order as entered on January 15, 

2010 was not legitimately defensible as such and has 

already horrendously wrought ill effect spurring the 

adoption of a wait and see attitude by the Los Angeles 

Court at the promptings the WAGNER Defendants' counsel 

in that Court which serves to unfairly prejudice 

OLLA'S right to have a trial in such Court which 

has the exclusive power to properly render a full and 

fair determination as to OLLA'S claims as were filed 

there. The trial court assured OLLA that all of the 

loan instruments would be reviewed in addition to all 

65 Plaintiff's Evidence Exhibit List Nos. 7, 18 and 179 
respectively, for the first, second and third consumer credit 
installment loans secured by real property belonging to OLLA. 
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the evidence admitted on OLLA'S behalf, and more than 

once in course of the proceedings enunciated its 

understanding that OLLA'S defenses to signing and 

therefore enforceability of the subject Real Estate 

Purchase and Sale Agreement was that in the main the 

loan(s) themselves were alleged to be unlawfully made, 

therefore any agreement purporting to settle such was 

in furtherance of fraud and secondly that the loans 

were unlawfully settled through fraudulent 

misrepresentation, duress and undue influence. 

Somehow this review by the Court failed to note that 

each and all of the three subject loan instruments had 

a choice of law provision on their page 2 in favor of 

the state of California as a contractually bargained 

for term as well as to note that the first subject 

loan was executed in the state of California where 

OLLA then held his principal residence and that the 

second and third loans were secured by California real 

property only. 66,67,68,69,70,71,72,73,74 

66 See RP at page 396 lines 4-7 from November 19, 2009. 
67 See RP at December 11, 2009 Oral Decision pages 3 through 5. 
68 See RP at page 258 lines 18-25 from November 19, 2009. 
69 See RP at page 259 lines 1-5 from November 19, 2009. 
70 See RP at page 260 lines 1-11 from November 19, 2009. 
71 See RP at page 592 lines 16-19 from November 30, 2009. 
72 See RP at page 162 lines 10-11 from November 17, 2009. 
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Pursuant to RAP 6.1 OLLA has now appealed from 

the trial court decision as a matter of right. 

IV. ARGUMENT 

Assignment of Error No.1: PURSUANT TO RAP 2.5 
(a) (1) for lack of trial court subject matter 
jurisdiction: 

THE TRIAL COURT ACCEDED TO DEFENSE COUNSEL'S 
TRIAL MOTION FOR BIFURCATED PROCEEDING IN WHICH WAS 
MADE LEGAL DETERMINATION OF MATTERS NOT WITHIN THE 
TRIAL COURT'S JURISDICTION AS CAN BE SEEN WITH THEIR 
ATTEMPT TO ASK FOR DAMAGES FOR OLLA'S PLACING A 
LIS PENDENS ON THE MALIBU REAL PROPERTY WITHIN THE 
CONTEXT OF THE EARLIER COMMENCED ACTION STILL PENDING 
AS LOS ANGELES SUPERIOR COURT AT DEPARTMENT 61, WITH 
THE END RESULTANT POTENTIAL RES JUDICATA AND 
COLLATERAL ESTOPPEL EFFECT THEY DESIRE TO SUCCEED AT 
COMPROMISING THE FIRST COMMENCED ACTION AGAINST THEM 
IN CALIFORNIA. 75 

The trial court was without a legitimately 

defensible right to pass on matters outside of its 

subject matter jurisdiction let alone grant judicial 

fiat to effectively shut down OLLA'S lawsuit still 

pending in Los Angeles Superior Court against the 

WAGNER Defendants, based on WAGNER Defendants' counsel 

characterization of the prior and pending action as a 

form of relitigation. 76 

73 See RP page 162 lines 19-20 from November 17, 2009. 
74 See RP page 596 lines 1-4 showing OLLA closing argument raised 
California law. 
75 RP closing argument of Defense counsel. 
76 See RP, page 630, lines 5 through 10 and lines 22 through 24. 
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Had the trial court adhered to its statement that 

all of the evidence submitted which was not properly 

legally objected to would be reviewed by the Judge 

before making his decision77 then the trial court would 

have properly noted that each and all of the three 

subject installment loan notes have a choice of law 

provision and term on their page twO. 78 

The Real Estate Purchase and Sale Agreement was 

an agreement purporting to settle such loans and as 

such would be subject to the same choice of law of 

construction requiring California state law as its 

operative choice of governing law. Moreover 

given OLLA'S allegations of a lack of enforceability 

of such agreement as due to the various affirmative 

defenses he advanced in his Amended Brief for Trial 

and the fact that the trial court based its orders on 

the fact that the Defendants would have a legal right 

to foreclose on both of OLLA'S subject real 

properties would further necessitate that the trial 

77 RP p. 396 lines 4 through 7. 
78 See Plaintiff's Evidence at Trial Exhibits 7, 18 and 179 for the 
September 26, 2007, November 7, 2007 and March 14, 2008 
Installment loan notes. See Plaintiff's Evidence at Trial 
Exhibits 7, 18 and 179 for the September 26, 2007, November 7, 
2007 and March 14, 2008 Installment loan notes. 
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court's inquiry properly apply California state 

law given that the legality of the underlying subject 

three loans was a presumption based on the 

representations made by the WAGNER Defendants as 

inducement to OLLA'S signing such agreement on October 

17, 2008 and the falsity of those misrepresentation 

was an affirmative defense to OLLA'S signing the 

subject agreement. 

Even if there were no existing choice of law 

provisions in the three subject loan notes, the 

contacts to be taken into account for proper 

jurisdiction of the trial court over the issue of 

the three subject loans which the Real Estate Purchase 

and Sale Agreement purported to settle, would be the 

place of contracting, the place of negotiation, the 

place of initial performance, the location of the 

subject matter of such contract and the domicile of 

the parties at the time of the signing of the contract 

of the first loan,79 which the second and third merely 

were outgrowths of, the proper subject matter 

jurisdiction lies with the state of California. 

79 RP p. 162 lines 10-11 WAGNER Defendants' view that loans were 
done in California, November 17, 2009 
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By Defendant ROBERT H. WAGNER'S own admission in 

testimony8o "loans were all done in California" which 

was not an entirely accurate statement, and the first 

installment loan "was executed in Malibu, 

California"81 and that the second and third installment 

loans were only secured on the Malibu real property.82 

The true security in the WAGNER Defendants' eyes going 

into the loan was the Malibu real property.83 

Moreover, the true security exiting the loans in 

settlement of the obligations, which was the Malibu 

real property as the avowed most important purpose of 

the subject Real Estate Purchase and Sale Agreement by 

admission of the WAGNER Defendants 84 was to "gain 

control of the Malibu equity as quickly as possible" 

which was also the exclusive first phase of 

performance of such subject agreement, and upon which 

the deal of the subject agreement was conditioned by 

the WAGNER Defendants85 and which took place within the 

state of California on October 18, 2008 by deed in 

80 RP page 162 lines 10 and 11. 
81 RP p. 231 lines 16 through 19. 
82 RP page 162 lines 19 and 20, November 17, 2009. 
83See RP page 188 at lines 10 through 14. 
84 See EXLST, Defendants' September 16, 2008 e-mail to drafting 
attorney Tom Sterken. See also RP 355, lines 13-14. 
85 See RP page 40 at lines 22-25. 
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lieu of foreclosure thereon and upon recordation of 

that deed in lieu of foreclosure on October 23, 2008 

or thereabouts. 

While the WAGNER Defendants should have 

reasonably anticipated being sued in the state of 

Washington for their substantial and purposeful 

actions in the state of Washington in facilitating the 

purchase of the subject Washington real property by 

OLLA, securitizing it and ultimately demanding that it 

be transferred back to them by deed in lieu of 

foreclosure, and while all of the transactions of the 

parties were essentially completed by the WAGNER 

Defendants outside the forum state of Washington, and 

while it was only their actions within instant forum 

state that were the predominant object of OLLA'S 

Complaint as filed on June 25, 2009, the contacts 

remain overwhelmingly in favor of the state of 

California as to the issues of the legalities of the 

three subject loan. Any legal scrutiny of an agreement 

purporting to be in settlement of them must take 

account of the fact that all three subject loans were 

secured by OLLA'S Malibu, California real property and 

only he first of which was "secured by the on property 
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commonly known as 10305 N.E. Shore Drive, Indianola, 

Wa. 98342"86 which just so happened to be the property 

in which WAGNER Defendant held their first deed of 

trust. 87 

Thus the trial court could not properly pass on 

the fraud elements as contained in OLLA'S Complaint as 

filed on June 25, 2009 and while it could hear OLLA's 

claims as to unenforceability of the subject 

agreement, as based on the falsity of 

misrepresentation of Washing laws protecting borrowers 

against whom have been threatened a filing of a notice 

of default, the trial court could not properly make a 

full and fair determination of enforceability of the 

subject agreement based on falsity of the other 

misrepresentations as made by the WAGNER Defendants in 

order to induce OLLA into signing the subject 

agreement. 

Without proper subject matter jurisdiction, as so 

precluded by contract of the parties to each and all 

of the three respective loan instruments and by 

implication their associated deeds of trust, the trial 

86 See Plaintiff's Evidence Exhibit at Trial No.7. 
87 See Plaintiff's Evidence Exhibit at Trial No.1. 
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court was powerless to pass on the merits of OLLA'S 

case in so upholding the subject agreement as 

enforceable without regard to the laws of the state of 

California. "Lack of jurisdiction over subject matter 

renders the superior court powerless to pass on the 

merits of the controversy before it." See Deaconess 

HOsp. v. Washington State Highway, Comm'n, 66 Wash. 2d 

378, 409, 403 P. 2d 54 (1965), enunciating that 

standard of procedural law in the state of Washington. 

Given that a major part of OLLA'S affirmative defenses 

concerned the fact that the WAGNER Defendants had 

represented to third parties they self-appointed to be 

OLLA's agents for the purpose of conducting sale of 

OLLAs properties without any permission or 

authorization from OLLA that the loans had fully 

complied with any and all applicable legal 

requirements and statutes governing such, the question 

of legal enforceability of these subject loans 

themselves were a truly unavoidable issue of trial 

court concerned as it was with the enforceability of 

an agreement purporting to be in settlement thereof, 

but over which issue of property the trial court had 

no subject matter jurisdiction, and a "settlement" 
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through which the WAGNER Defendants admittedly 

primarily sought to "gain control of the Malibu house 

equity as soon as possible. ,,88,89 

It does not matter that OLLA followed the Court-

Ordered bifurcated proceedings directives. 

"While litigants ...... may waive their right to assert 

a lack of personal jurisdiction, litigants may not 

waive subject matter jurisdiction." Deaconess Hosp., 

66 Wash. 2d at 410, 403 P. 2d 54. 

OLLA has properly raised subject matter 

jurisdiction as a standard of review on appeal 

pursuant to RAP 2.5 (a) (1). "Any party to an appeal, 

including one who was properly served, may raise the 

issue of lack of subject matter jurisdiction at any 

time." In re Saltis, 94 Wash. 2d 889, 893, 621 P.2 nd 

716 (1980). 

Assignment of Error No.2: 

PURSUANT TO RAP 2. 5 (a) ( 1) : 

THE TRIAL COURT LACKED SUBJECT MATTER JURISDITICTION 

The Real Estate Purchase and Sale Agreement was 

purportedly in "settlement" of OLLA'S monthly payments 

88 See Plaintiff's Evidence Exhibit at Trial No. 182 at email dated 
September 26, 2008 @ 3:17 p.m. 
89 RP page 348 lines 11 through 25 and page 349 lines 1 through 25. 
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that were in default in succession for balance of the 

total amounts owing under the loans as made by the 

WAGNER Defendants to OLLA, and therefore any full and 

final determination of enforceability of such 

agreement as was the trial court's purpose of 

bifurcated proceeding necessitated inquiry as to 

whether the loans themselves were legally made and in 

compliance with all applicable statutes of the highly 

regulated industry of lending secured by deeds of 

trust on real property, because if the loans 

themselves were not legal then any agreement 

purporting to settle them and by exempting a party to 

such agreement for violation of a statute or law would 

be void as against public policy and the choice of law 

of construction was and is the law of the state of 

California. 

Apart from the obvious requirement that 

California law be invoked to determine legality of the 

underlying loans and the legal power that the WAGNER 

Defendants claimed to have possessed to foreclose on 

as their chief inducement to OLLA'S ultimately signing 

the subject agreement and its associated deeds in lieu 

of foreclosure, and that California law should apply 
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to any defenses of OLLA to his signing the agreement 

purporting to be in settlement thereof, the trial 

court had an absolute duty to determine if such 

agreement effected a fully lawful purpose and whether 

it was void for any other reason under California law. 

The subject agreement clearly violated the mirror 

image rule of California contract law and the non-

negotiable terms and recitals imposed therein was 

achieved by the disproportionate bargaining power and 

unfair advantage that the WAGNER Defendants had over 

OLLA in all matters regarding real estate lending 

laws. 

California Civil Code § 1668 makes plain that the 

subject agreement would be void as a matter of public 

policy cause, notwithstanding the release clauses 

contained therein (which are themselves not 

enforceable because neither knowing nor intelligent, 

see infra at Assignment of Error No.3), and 

specifically holds: 

"All contracts which have for their object, 
directly or indirectly, to exempt anyone from 
responsibility for his own fraud, or willful injury to 
the person or property of another, or violation of 
law, whether willful or negligent, are against the 
policy of the law." So much so that a Plaintiff will 
not be precluded from showing he justifiably relied on 
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intentional misrepresentation of the other party as to 
the character of the subject property and his loans. 

California Civil Code § 1667 makes plain as to 

such that: 

"That is not lawful which is: 
1. Contrary to an express provision of law; 
2. Contrary to the policy of express law, though 

not expressly prohibited; or, 
3. Otherwise contrary to good morals. 

The trial court decidedly looked askance at the 

WAGNER Defendants concealment of the governing terms 

of OLLA'S Malibu real property's first mortgage note 

and first deed of trust which had priority of the 

loans as made to OLLA by the WAGNER Defendants, which 

terms specifically barred the transfer of OLLA'S 

beneficial interest in such Malibu real property to 

the WAGNER Defendants in the manner they sought to and 

did in fact succeed at inducing OLLA into so 

transferring to them through the subject Real Estate 

Purchase and Sale Agreement and its associated October 

18, 2008 deed in lieu of foreclosure, in spite of the 

fact that the first mortgage was referenced at tria1 90 

and its due on sale type clause, which Chase Bank had 

90 See RP page 20, lines 2-4. 
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divulged to OLLA in January 2010 was standard feature 

of WAMU mortgage loans, was referenced numerous times 

at trial. 91 Such a fraudulent inducement to OLLA'S 

signing documents purportedly intended to be in 

avoidance of foreclosure 92 is not permitted under the 

law of the state of California. 93 

The subject agreement purporting to settle all 

three loans in avoidance of foreclosure actually 

created potential for foreclosure by the first 

mortgagee Washington Mutual and as such it was both 

procedurally and substantively unconscionable, 

involving thus improprieties of misrepresentation in 

process of forming such contract and with various 

clauses within such contract shocking to the 

conscience because OLLA was remaining the sole 

mortgagee on the Washington Mutual first mortgage loan 

and thereby would be the one potentially foreclosed 

upon and thus was not "benefiting" in the manner 

stated by Defense Counsel in opening argument. 94 

91 See RP page 195 at lines and RP page 196 at lines 1 through 4. 
92See Plaintiff's Evidence Exhibit List No., which is email to 
Defendant Robert H. Wagner, at page, paragraph, evincing OLLA'S 
rightful expectations. 
93See infra at Assignment of Error No.4. 
94 RP defense counsel. 
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Moreover, the WAGNER Defendants could not have 

survived even judicial foreclosure to successfully 

foreclose on OLLA'S two subject real properties given 

the failure of the WAGNER Defendant to have complied 

with lending disclosure laws codified under the 

Federal Truth in Lending Act (TILA) (15 U.S.C. § 

1601 (a)), which act is remedial in nature and must be 

liberally construed in favor of homeowners 95 as applied 

by California Civil Code Section. The TILA is a 

strict liability statute. 96 

In fact, the March 14, 2008, and third, 

installment loan as made to OLLA contained a waiver of 

the three business day advance disclosure rules that 

did not comply with the TILA. The WAGNER Defendants 

were aware 97 of such requirement because they obviously 

drafted a clause waiving it but such waiver was not in 

satisfaction with governing statute. Similarly the 

WAGNER Defendants admitted to failure on September 26, 

95 See King v. California, 784 F.2d 910 (9th Cir. 1986) and 
Regulation Z (12 C.F.R. Section 226.23). 
%See Yamamoto v. Bank of New York 329 F. 3d 1167 (9th Cir. 
Hawaii) 
97 See RP page 227 lines 8 through 11. 
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2007 to satisfy the three day disclosure requirement 

of the September 27, 2007 first installment loan. 98 

Misrepresentation of such and OLLA'S existing 

rights as a borrower further establishes actionable 

extrinsic fraud as according to the laws of the state 

of California. 

California Civil Code § 2889 makes plain that the 

subject agreement would be void as a matter of public 

policy because, notwithstanding the release clauses 

contained therein (which are themselves not 

enforceable because neither knowing nor intelligent, 

see infra at Assignment of Error No.3), the state of 

California specifically holds: 

"All contracts for the forfeiture of property 
subject to a lien, in satisfaction of the obligation 
secured thereby, and all contracts in restraint of the 
right of redemption from a lien, are void." 

A buyer of a deed in lieu of foreclosure cannot 

take the position that he " .... . stands in shoes of the 

rightful borrower."99 The WAGNER Defendants represented 

to Freedman to relay to OLLA, repeatedly, and then 

between the dates of October 15, 2008 and October 17, 

98 RP p. 228 lines 18 through 20. 
wSee Hapres v First Federal Bank of Cal, Case No. E044500 (4th 
Dist., Div. 2 September 17, 2008). 
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2008, directly to OLLA as well as to Freedman and 

Privitera, that the WAGNER Defendants (see Report of 

Proceedings pages) had uncircumscribed legal ability 

to foreclose on both of OLLA'S subject two real 

properties 100 unless OLLA signed the subject agreement 

and companion deeds in lieu of foreclosure ultimately 

by the weekend of October 17, 2008. 

Apart from the very real misrepresentation of the 

WAGNER Defendants' legal ability to foreclose on the 

three subject loans for violations of lending statutes 

made by them and not known by OLLA at the time of 

signing, the WAGNER Defendants alternately 

misrepresented to Messrs. Freedman and Privitera that 

the WAGNER Defendants could in restraint of OLLA'S 

right of redemption under the separately 

executed subject second and third subject 

loans proceed to foreclose on OLLA'S Malibu real 

property for the subject second and third loans 

(secured solely by the OLLA'S Malibu real property) 

even for any deficiency associated with non-judicial 

foreclosure of the first loan (which had to be 

foreclosed upon in Washington state). 

IOO RP page 136 lines 13 through 16. 
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OLLA had rescinded all three subject loans as 

well as the subject Real Estate Purchase and Sale 

Agreement 101 as was stated intent of his Complaint 

filed in the prior commenced California action which 

further fixed the issue of enforceability of the 

subject Real Estate Purchase and Sale Agreement as a 

matter raised by OLLA in a Complaint as filed with a 

court squarely there. 

Moreover, the trial court should not be permitted 

to have set a dangerous precedent whereby a trial 

court in Washington can adjudicate a case involving 

subject matter outside of its jurisdiction and where 

the subject matter bears contacts overwhelmingly 

connected to another state. 

Assignment of Error No.3: PURUANT TO RAP 2.5 

(a) (1): The trial court lacked subj ect matter 

jurisdiction: 

The trial court had no factual basis on which to 

utilize OLLA'S emailed statement 102 that he assumed his 

subject agreement concludes mutual obligations in 

order to enforce the clause of mutual release as 

101 See Trial Exh. No., Notice of Rescission dated Jan. 26, 2009. 
looEXLST No. 50 October 10, 2008 and by OLLA to Defendant Robert 
H. Wagner. 
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contained in paragraph 9 of the Real Estate Purchase 

and Sale Agreement, rather such case shamelessly took 

OLLA'S remark out of the limited context where OLLA 

was confirming that mutual contractual obligations 

were being met 103 and as yet to be met at which time of 

writing OLLA had not yet definitively discovered the 

various improprieties and unlawful aspects of each and 

all of the three subject loans and had as yet no 

reasonable ability to have known of the existence of 

such. 

There can have been no effective and enforceable 

waiver of any rights to mitigate or to sue the WAGNER 

Defendants in the paragraph purporting to release the 

WAGNER Defendants which was paragraph 9 of the subject 

Real Estate Purchase and Sale Agreement because for 

such release of liability to be enforceable it must 

have been an intentional and voluntary relinquishment 

of a known right. California Civil Code § 1542 

provides: 

A general release does not extend to claims which the 
creditor does not know or suspect to exist in his or 

103 RP page 506 lines 1-4 WAGNER Defendants aware WAMU power to 
foreclose. Also PR page 477 lines 2-3, November 30, 2009, 
Defense Counsel enunciation Defendants obligation to keep WAMU 
paid up. 
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her favor at the time of executing the release, which 
if known by him or her must have materially affected 
his or her settlement with the debtor. 

Such release would only be enforceable if it 

represented a knowing and intelligent waiver of a 

Plaintiff's statutory rights to cancel the loans and 

lacking waiver because cure of statutory omission not 

yet complied with by the lender. 

Further, such release 104 cannot withstand voidness 

as being a part of a contract vitiated by frauds which 

so procured the contract and with such release being 

of liability for matters involving statutory rights of 

rescission such as the three business day right of 

rescission notice that the WAGNER Defendants omitted 

to include in each and all of the three subject loans 

as prescribed by Regulation Z (12 C.F.R. § 226.23) and 

which not having cured yet survives however OLLA has 

rescinded timely and properly not once (January 20, 

2009 at Plaintiff's Trial Exhibit No. 125) but a 

second time dated January 26, 2010 which the WAGNER 

Defendants were ultimately undoubtedly served with by 

Golden Gate Legal of Marin County, California on May 

9, 2010. 

104 Trial Evidence Exhibit No. 84, the REPSA par. 9 
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It was also a release of the WAGNER Defendants 

from gross negligence as drafted by the WAGNER 

Defendants themselves, and, therefore, barred under 

California Civil Code § 1667. 105 

Assignment of Error No.4: PURSUANT TO RAP 2.5 

(a) (2): 

THE TRIAL COURT DID NOT HAVE SUFFICIENT FACTS TO BASE 
ITS CONCLUSIONS OF LAW IN FAVOR OF THE WAGNER 
DEFENDANTS. 

The trial court had no factual basis on which to 

utilize OLLA'S emailed statement that he assumed his 

subject agreement concludes mutual obligations in 

order to enforce of the clauses of mutual release as 

contained in the Real Estate Purchase and Sale 

Agreement, rather such case shamelessly took OLLA'S 

remark out of the limited context where OLLA was 

confirming that mutual contractual obligations were 

being met and as yet to be met at which time of 

writing OLLA had not yet definitively discovered the 

various improprieties and unlawful aspects of each and 

all of the three subject loans and had as yet no 

reasonable ability to have known of the existence of 

such. 

105 See above at Argument for Assignment Error No . 1. 
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The trial court specifically failed to determine 

whether the Malibu house property was even able to be 

transferred to the WAGNER Defendants in the manner 

that they sought to and did indeed successfully induce 

OLLA into transferring to them on October 18, 2008 as 

a product of the October 17, 2008 Real Estate Purchase 

and Sale Agreement. OLLA'S Response Brief in 

Opposition to Presentation of the Orders at page 

4106 made plain newly discovered evidence attached 

thereto at its attached Exhibit 1 (Adjustable Rate 

Mortgage Note, Washington Mutual Bank) that the 

transfer of OLLA'S beneficial interest in the Malibu 

real property in the manner that the WAGNER Defendants 

sought for him to do and succeeded at inducing him to 

so transfer to them was not contractually permitted. 

Such document as belonging to OLLA was in the 

possession of Defendant ROBERT H. WAGNER since 

September 13, 2007 and was never returned. After 

being informed in March of 2009 while seeking a 

response from first mortgagee Washington Mutual legal 

department to OLLA'S January and February 2009 letters 

alerting such bank's legal department (and then its 

1M found at Designation of Trial court Clerk's papers 516-537 
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acquiring bank Chase) of his dispute with the WAGNER 

Defendants and of the transfer----such response not 

made until June 11, 2009 by Carol Masters, Chase Bank 

Executive Resolution Analyst---- that a due on sale 

type clause was standard on all loans made by 

Washington Mutual, OLLA repeatedly requested that 

such bank send him such first mortgage to no avail 

likely because of the acquisition of such bank by 

Chase Bank. OLLA'S efforts finally succeeded with his 

December 28, 2009 letter to Chase Bank to which 

he finally received in response the document on 

January 7, 2010 and then said bank's companion First 

Deed of Trust January 8, 2010, post verdict but pre­

judgment and immediately filed January 13,2010 his 

Response Brief in Opposition to Presentation of the 

Orders. Such documents have mirror image clauses 

restricting the transfer of the Property or a 

beneficial interest in Borrower, the Adjustable rate 

note at its page 5, paragraph 11, and the First Deed 

of Trust at its page 11, paragraph 18. These documents 

contain a material fact which not only governed the 

legal transferability of the Malibu real property to 

the WAGNER Defendants in the manner they intended and 
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demanded but also evidences bad faith on the part of 

the WAGNER Defendants who thus induced OLLA to sign 

the subject agreement under the guise of benefit to 

avoid foreclosure whilst leading him potentially to 

foreclosure as the WAMU first mortgage loan was to 

remain in OLLA'S name exclusively as mortgagor and 

such two WAMU first mortgage loan documents explicitly 

provide for the acceleration of OLLA'S (borrower's) 

first mortgage debt under circumstances as took place 

in the manner of the transfer of the Malibu real 

property to the WAGNER Defendants as was made by the 

parties of which only the WAGNER Defendants had reason 

to know the truth of such material fact and who were 

also imputed with having had such knowledge being loan 

originators seeking deed in lieu of foreclosure on 

such real property in settlement of loans secured by 

such property and who regularly did business making 

secondary residential consumer installment loans to 

people like OLLA and whom were licensed real estate 

brokers within the state of California. Such 

concealment and fraudulent misrepresentation of such 

material fact were facts upon which the outcome of the 

litigation depended in whole or in part of the kind 
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recognized by the court in Atherton Condo. Apartment--

-Owners Ass'n Bd. of Directors v. Blume Dev. Co., 115 

Wn. 2d 506, 516, 799 P. 2d 250 (1990) (citing Morris 

v. McNichol, 83 Wn. 2d 491, 519 P. 2d 7 (1974). 

The WAGNER Defendants have admitted to having had 

in their possession OLLA'S Washington Mutual Bank 

first mortgage documents l07 since having met OLLA on 

September 13, 2007 at which time they requested to 

borrow such from OLLAlOB and further admitted to 

knowledge of a due on sale clause and which they 

quickly retracted,109 yet the trial court refused prior 

to January 15, 2010 presentation of the orders to 

acknowledge OLLA'S submitted evidence as filed just 

prior thereto on January 13, 2010 as an exhibit to his 

Opposition to Presentation of the Orders and Findings 

of Fact and Conclusions of Law, in spite of the fact 

that a due on sale clause had been mentioned at trial 

numerous times by OLLAllO because in the Court's own 

words there was no evidence that OLLA could not have 

107 RP p. 506 lines 1-4 WAGNER Defendants admitted awareness of 
WAMUs powers to foreclose November 30, 2009. See also RP p. 477 
line 2-3 and p. 542 lines 6-8. 
108 RP p. 164 lines 1 through 6. 
109 See RP page 391, lines 7 through 14. 
110 See RP page 8 lines 10 through 16. 
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been able to submit such before the close of the 

taking of evidence at trial even though the Court 

heard Defendant ROBERT H. WAGNER state in testimony he 

had possession of OLLA'S copy of such loan documents 

since September 13, 2007. Clearly this was most 

disingenuous because had OLLA had such in his 

possession he would clearly have submitted it as 

evidence being that he referenced the due on sale type 

clause numerous times throughout trial. And further 

the Court had asked questions about the WAMU first 

mortgage such as "What was the balance on the 

Washington Mutual first on the Malibu house?",lll but 

decidedly sidestepped the most important and 

potentially dispositive fact of whether any clause 

like the due on sale clause OLLA kept mentioning at 

trial would have barred the transfer so made to the 

WAGNER Defendants. As such the trial court did nothing 

to possess copies of the documents evidencing legal 

authority and ability of the conveying entity OLLA to 

enter into the transaction and to execute the 

conveyance documents. 

III See RP page 20 at lines 2 through 3. 
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Such Washington Mutual Bank's first mortgage 

Adjustable Rate Note l12 explicitly states on its page 

5 at paragraph 11 s, (see Appendix No. 2 and Exhibit 1 

of Opposition to Orders Jan 13, 2009, that the 

transfer of any beneficial interest of the borrower 

OLLA in the underlying subject MALIBU house real 

property could not be transferred without prior 

approval of said bank. 

The WAGNER Defendants not only have been licensed 

real estate brokers within the state of California 

since 1981 but also had a statutory fiduciary duty to 

borrower OLLA to act in good faith pursuant to RCW 

19.85.030. (Appendix No.9) 

Coupled with the fact that Defendant ROBERT H. 

WAGNER stated that he knew he was always a second 

behind Washington Mutual Bank's first mortgage and 

they were first l13 there can be little doubt as to the 

knowledge imputed by law to the WAGNER Defendants 

given their professional capacity, Defendant ROBERT H. 

WAGNER has had a real estate broker's license from the 

state of California since 1981 (license no. 00811101) 

lU See King v. California, 784 F.2d 910 (9th Cir. 1986) and 
Regulation Z (12 C.F.R. Section 226.23). 
113 RP p. 388 lines 4 and 5 
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and he is a licensed attorney in the same state (CA 

state bar No. 84090) and to the fact that they sought 

to and did ultimately succeed at having OLLA transfer 

to them his equity in his subject Malibu real 

property. Regardless of the fact that such a 

transfer hawked as beneficial to both parties, and 

specifically to OLLA as a means to avoid the risk of 

foreclosure, such transfer in the manner contemplated 

by the Real Estate Purchase and Sale Agreement and 

consummated by the October 18, 2008 Deed in Lieu of 

Foreclosure, actually served to place OLLA in danger 

of being foreclosed upon by Washington Mutual Bank 

(now Chase Home Finance, purchaser of such bank) . 

Quite clearly such was a fraudulent misrepresentation 

of facts that the WAGNER Defendants had strong reason 

to know were and the truth of which would have been 

grounds for OLLA to have avoided the subject Real 

Estate Purchase and Sale Agreement. If one of the 

bases for OLLA to have signed at all was to avoid 

foreclosure why on earth would OLLA sign a document 

that could potentially put him at risk of foreclosure 

by Washington Mutual Bank, because OLLA finally chose 

to sign after having been made by the WAGNER 
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Defendants to believe signing would avoid foreclosure. 

This is why OLLA'S closing argument reference to 

Mumford v. Smith 89 Wash. 98, No. 12665, Supreme Court 

of Washington, 89 Wash. 98; 154 P. 153; 1916 Wash. 

LEXIS 644, Jan. 6, 1916 is compelling as it relates to 

the facts of this case. The Real Estate Purchase and 

Sale Agreement was a procedurally unconscionable 

contract because of such impropriety during the 

formation process resulted in one of the parties not 

having a meaningful choice as to whether to enter into 

the contract. 114 

Meaningful choice is definitely affected by the 

manner in which the contract was formed by fraud in 

the inducement. A contract is unconscionable if, given 

all the facts and circumstances surrounding the 

transaction, it is one no one in his senses, not under 

delusion, would make and which no fair and honest 

person would accept. It should be shocking to equity 

and good conscience and therefore a court of equity 

may with propriety interpose. l1S 

1l4See Nelson v. McGoldrick 73 Wn. App. 763; 871 P. 2d 177; 1994 
Wash. App. Lexis 170. 
1l5 See Gooden v. Hamilton, 172 Wash. 60, 63, 19 P.2d 392 (1933). 
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Additionally, what the WAGNER Defendants 

characterized as "extensive negotiations" was truly 

anything but legitimate because it was not by any 

means of the taint of fraud misrepresentations. Smith 

v. Gallard & Associates No. 3002-3 Court of Appeals of 

Washington, Division Three, 24 Wn. App. LEXIS 2764, 

November 13, 1979, decided. 

While OLLA repeatedly referred to the fact that 

there had been some variant of a due on sale clause as 

a term of his Washington Mutual first mortgage loan in 

his Complaint1l6 with the WAGNER Defendants not only 

testifying that such documents had so been in their 

possession since September 13, 2007 117 and also even 

nearly admitting to having known of the due on sale 

clause. ll8 

The trial court refused to acknowledge the 

extrinsic evidence of fraud submitted to it as newly 

discovered evidence l19 in the form of the Washington 

Mutual Bank first mortgage note and deed of trust 

116See page 53, par. 52. 
lI7 RP page167 lines 1 and 2. 
118 RP page 220, lines 18-19 on November 19, 2009. 
119 See Exhibit of OLLA'S January 13, 2010 Opposition to 
Presentation of the Orders and Findings of Fact and Conclusions 
of Law. 
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which still exists as of the date of this writing on 

the subject Malibu real property and which explicitly 

provide on page 6 and page 11 respectively that 

transfer to the WAGNER Defendants of the Malibu house 

equity in the manner they sought to induce and did 

successfully induce OLLA into deeding over to them in 

lieu of foreclosure was not contractually permitted 

and could be grounds for such bank to foreclose upon 

OLLA. 

The trial court sustained an agreement which the 

WAGNER Defendants touted to OLLA as being beneficial 

to him,12o after having just recently dissuaded OLLA 

from renting out such property to pay it and the 

WAGNER Defendants' debt service costs. 121 

Thus the trial court refused to hear and accept 

such extrinsic evidence which went to the heart of 

issues of bad faith of the WAGNER Defendants and the 

legal transferability of the Malibu house in the 

manner that had been transferred on October 18, 2008 

to the WAGNER Defendants. In spite of such evidence 

as to the issue of an effective due on sale clause as 

120 RP p. 45 lines 6 through 8. 
121 See Vassallo testimony and see Plaintiff's Trial Exhibit 
No. 28/33. 
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raised,122 the trial upheld the subject agreement that 

no rational person would have signed purportedly in 

avoidance of foreclosure and avoiding blemish to his 

credit where instead he was actually thereby signing 

potentially triggering foreclosure. The trial court 

repeatedly faced the issue of the existence of a due 

on sale clause which the WAGNER Defendants had 

knowledge of from the time of their first meeting OLLA 

on September 13, 2007 during which time they accepted 

monies from OLLA as consideration for their drafted 

Agreement to Hold Funds on that day presented to 

OLLA123 as the record reveals and the foregoing has 

painstakingly shown. 

The trial court was thus in error and the 

evidence of material fact concealed by the WAGNER 

Defendants, though discovered after verdict as not 

having reasonably been within possession of OLLA, and 

for which proper foundation was laid by OLLA at trial, 

should be a matter for consideration on appeal since 

such evidence as was Exhibit 1 of OLLA'S Response 

Brief in Opposition to Presentation of the Orders 

122 See RPs p. 236 par.l through 4. 
123 OLLA' S Complaint at page 17, middle paragraph 
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since such action and material fact indicate 

violations of RCW § 19.146.0201 (1) (Appendix 19)and 

breach of fiduciary duty under RCW § 19.146.095 (1) 

(c) (Appendix 21) noting that RCW Chapter 19.146.010 

(Appendix 26) does not exempt bridge loans from 

definition of residential mortgage loans for the 

purposes of the Chapter 19.146 and also does not 

exempt the WAGNER Defendants from loan originators 

or from the definition of a mortgage broker. 124 Without 

doubt the WAGNER Defendants knew that Washington 

Mutual could foreclose1 25 should they not continue to 

meet what they termed at trial as their obligations126 

to pay the first mortgage current. 

Assignment of Error No.5: PURSUANT TO RAP 

2.5(a)(2): 

THE TRIAL COURT DID NOT ESTABLISH FACTS SUFFICIENT TO 
FIND IN FAVOR OF THE WAGNER DEFENDANTS. 

While the Honorable Judge Hartman opines his Oral 

Decision as delivered on December 11, 2009, that this 

is "a case where, really, what happened from a factual 

standpoint was not seriously disputed by the 

124 In spite of how Defendant ROBERT H. WAGNER characterized 
himself at trial, RP 226 lines 13 through 16. 
125 RP page 375, lines 1 through 4. 
126 RP page 542 lines 6 and 7. 
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parties"127, nothing could be further from the truth 

and the testimony and evidence at trial bears this 

out. 128 Thus while it could hear OLLA' S claims as to 

unenforceability of the subject agreement as based on 

the falsity of the misrepresentation of Washington law 

protecting borrowers against whom have been threatened 

a filing of a notice of default, the trial court could 

properly make a full and fair determination 

of enforceability of the subject agreement based on 

falsity of the misrepresentations as made by the 

WAGNER Defendants. 

Another source of error was the trial courts 

indulgence in sideshow critique of OLLA'S personal 

expenditures as if the source and use of funds, which 

failed to even subtract the Malibu yearly expenses 

paid of over One Hundred Fifty Thousand Dollars, were 

somehow an issue at a trial 129 which was professed to 

be determinative on the enforceability of the Real 

Estate Purchase and Sale Agreement the reasonableness 

of which the defendants had the burden of proving at 

127 See RP page 2 at lines 23 and 24. 
128 See RP pages 462 and 463 at lines. 
129 RP page 625 lines 1 through 25. 
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trial. Moreover, defense counsel emphasized130 OLLA'S 

May 23, 2007 first mortgage loan refinance application 

for which they also suggested OLLA Offered the WAGNER 

Defendants to somehow qualify himself for their loans 

to him six months later on October 1, 2007. The trial 

court failed to note that the document was not 

submitted in its entirety and that if it were the 

trial court would have noted the OLLA'S proceeds from 

such refinance was a great deal less than what was 

inferred. 131 

The trial court failed to make determination of 

voluntariness and heed to the long-standing rule that 

a deed in lieu of foreclosure must be offered by the 

borrower and gave no weight to the fact that the 

WAGNER Defendants presented OLLA with a draft of a 

contract in settlement of the three subject loans 

before OLLA had even registered any intention at all 

to sign any such thing let alone its two companion 

deeds in lieu of foreclosure. The trial court scoffs 

at the longstanding rule gauging voluntariness that a 

I~RP pages 416 through 422 basis for such odyssey at trial on its 
Evidence Exhibit no 183 Tab 1 
131 RP Verdict Page 26, lines 13 through 16 and page 7 lines 4 
through 9. 
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deed in lieu of foreclosure and settlement must be 

offered by the borrower. In fact most title companies 

will only insure a deed in lieu of foreclosure if 

there is proof that the borrower drafted such as well 

as a companion settlement agreement acknowledging that 

the value of the real property being transferred in 

settlement by deed in lieu of foreclosure was indeed 

worth less than the amount of the loans purportedly 

being settled. 

The trial court had no basis to conclude that in 

all respects no articulation of bad faith on the part 

of the WAGNER Defendants was evident, when in fact 

there was more than ample evidence of the reverse. In 

fact the WAGNER Defendants actually placed OLLA in 

peril of potential of foreclosure by Malibu real 

property first mortgagee Washington Mutual (and 

currently Chase Home Finance) by concealing the 

material fact of the operative bar on transfer of 

borrower's beneficial interest in such Malibu real 

property.132 And the WAGNER Defendants breached the 

lnSee OLLA'S opposition to Defendants' Presentation of the Orders 
at Exhibit No.1. 
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implied covenant of good faith and fair 133 dealing they 

improperly and illegitimately used their superior 

knowledge and position in real estate lending and 

finance to intentionally hide the fact that they were 

obligated to but failed to comply with the mandatory 

disclosure requirements of TILA and 12 C.F.R. § 

226.23. 

The trial court further had insufficient facts to 

conclude that the WAGNER Defendants did not articulate 

bad faith at all at trial given that on one hand they 

claimed OLLA could have taken another two weeks until 

October 31, 2008 to sign134 and on the other they 

admitted OLLA had to sign on October 17, 2008. 135 

Defendant ROBERT H. WAGNER evinced bad faith when 

demonstrated willingness to conceal his identity as 

the second lender in his suggestion of approaching 

WAMU to lower their principal. 136 

Had there been no articulation of bad faith there 

could not have been admission by the WAGNER 

Defendants, who claim they merely sought interest 

133 See RP p. 124 lines 11-13, even though WAGNER Defendants held 
themselves out as acting in good faith. 
134 RP page 368 lines 15 through 17. 
\35 RP page 371 lines 20 through 21. 
136 RP p. 313 through 25 and p.314 lines 1 and 2. 
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payments to start being made and that they were not 

looking for any balloon payment due,137 while at once 

maintaining they would not accept back the Washington 

house in lieu of the far lesser amount of such 

interest due. 138 In spite of having led OLLA to believe 

loans would be continuing and once Malibu sold could 

get OLLA a "chunk of money" leaving him in possession 

of Washington real property139 that WAGNER Defendants 

would carry 140,141 as represented during Sept 18, 2008 

that "this guy WAGNER will carry it (the Malibu real 

property for a yes on two. 142 

And yet again the trial court had no basis on 

which to grant relief to the WAGNER Defendants in the 

manner it as based in part that the WAGNER Defendants 

portrayed themselves as having gotten caught in some 

financial web just as they told Freedman 143 when in 

fact they had just previously told OLLA that they 

still believed OLLA and the WAGNER Defendants could 

137 RP page 219 13 through 19. 
138 RP page 248 lines 24 and 25. 
139 RP p. 298 lines 1-25 and p 299 lines 1 through 6. 
I~RP p. 302 lines 6-17. 
141 RP p. 303 lines 3-12 and 17-20. 
142 RP p. 298 lines 1 -25 and p. 299 lines 1 through 6. 
143 RP page 159 lines 11-14. 
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sell the Malibu real property144 offered OLLA financing 

for any party to buy the Malibu property, 145 and that 

the WAGNER Defendants and OLLA were in a plan together 

as late as September 18, 2008 146 , and continued to 

offer such up to 2 million dollars as part of their 

4.495 million dollar listing of such for sale after 

having acquired the deed in lieu of foreclosure 

thereto. 

Further, the Exhibit number 2 of OLLA'S Response 

Brief in Opposition to Presentation of the Orders,147 

which is the Los Angeles Tax Assessor's valuation 

$5,500.000.00 (Five Million Five Hundred Thousand 

Dollars) of the Malibu real property after transfer 

was made to the WAGNER Defendants makes plain that the 

Malibu real property was worth far more than the 

WAGNER Defendants allowed. The trial court rejected 

this newly discovered (January 10, 2010) evidence---

OLLA had finally located his former taxpayer 10 for 

L.A. County Tax Assessor website to allow him to 

search the tax assessed value records---- instead 

144 RP p. 315 lines 24 and 25. 
145 RP p. 302 lines 13 through 17. 
~6RP page 316 lines 23 through 25 and page 317 lines 1 through 3. 
147 As found in Clerks papers pages 526-537. 
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placed weight on biased appraisals in hindsight from 

licensed appraisers whom the WAGNER Defendants hired148 

to testify at trial one of whom stated the Malibu real 

property was worth only $4,000,000.00 as just over one 

month before such tax reassessment by L.A. County. 

Moreover, the Court overlooked that the WAGNER 

Defendants did not have a third party appraisal done 

at the time they demanded OLLA sign the Real Estate 

Purchase and Sale Agreement with its non-negotiable 

terms including allegation of valuation of the real 

property as less than the outstanding loans. Such an 

independent third party appraisal to show that 

the values of the properties were indeed worth less 

than the loans outstanding normally would have been de 

rigueur for any title company seeking to insure deeds 

in lieu of foreclosure. The WAGNER Defendants did 

nothing to substantiate their claims of their 

proffered settlement agreement which they demanded 

that OLLA sign by October 17, 2008 lest the WAGNER 

148 See RP page 186 lines 3 through 16. 
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Defendants file notice(s) of default which they 

alleged they had on their desk. 149,150 

The trial court additionally placed weight on the 

other hired WAGNER Defendants appraiser's valuation of 

the Washington real property at the time of the 

execution of the Real Estate Purchase and Sale 

Agreement at $1,000,000.00 when the CMA's run by 

Robert S. Butcher151 indicated a valuation of about 

$1,200,000.00 at least and at time of trial which was 

deeper into the housing market recession. The trial 

court lacked ability to conclude that the values of 

OLLA'S two properties at the time of his signing the 

subject agreement were less than the amount of the 

loans outstanding at such time. Defendants admitted 

that the total loans had to have been 2.12 million to 

them152 which when coupled to WAMU's 2.6 million would 

give 4.7 million loans outstanding. 

U9 See RP page 86, lines 20-21, page 91, line 25, page 92, line 1 
for testimony of Joseph Privitera, and page 133, lines 14-16 for 
testimony of Robert Freedman. 
I~See also Findings of Fact and Conclusions of Law, submitted by 
Defense counsel on January 15, 2010 at paragraph 19, admitting 
how the WAGNER Defendants emailed their proposed draft, before 
which time no evidence existed which shows any permission or 
confirmation of any negotiations by OLLA. 
lSI See Plaintiff's Trial Ex List No. 125. 
IS2 RP p. 556 lines 12 and 13. 
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In actuality, at trial, Defendant ROBERT H. 

WAGNER stated that at the time of signing the subject 

agreement "nobody knew for sure what these things were 

worth, ,,153 and thus the WAGNER Defendants had no 

legitimate third party basis on which to substantiate 

his statement admitted to at trial that he told 

Privitera when he demanded both of OLLA'S real 

properties for Fifty Thousand Dollars: "The loans are 

under water now." 154 

Moreover, Defense counsel and the trial court 

clung throughout to the statement at trial 

by Defendants 155 that OLLA never made payments without 

noting that all monthly payments were deferred at all 

relevant times as their terms and/or by extension in 

the March 14, 2008 loan. 

Further the Court made a determination about 

figures on OLLA'S Washington Mutual Bank's first 

mortgage loan application without the Defendants 

having placed the whole application into evidence 

allowing for erroneous fact finding of the trial court 

thereon. 

153 RP p. 376 lines 21 through 25. 
154 RP p. 533 line 9. 
155 RP p. 504 lines 15 and 16. 
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The trial court had no factual basis on which to 

conclude that OLLA was part to any negotiation that 

took place prior to October 2, 2008 which is the date 

that the WAGNER Defendants emailed their own draft of 

the subject agreement purporting to settle the three 

loans in default I56 and not as mistakenly stated by 

defense counsel. 157 Moreover, no contact was ever made 

by either party regarding any such appointment of 

either Freedman or Privitera to negotiate any kind of 

sale of OLLA'S twos subject real properties. In fact 

by his own testimony Defendant ROBERT H. WAGNER 

admitted to not responding to any emails OLLA wrote to 

him over the period from September 2008 through 

October 3, 2008 being the day Freedman received and 

forward a draft of the subject agreement to OLLA. In 

fact, Defense counsel I58 that Freedman stepped in as an 

intermediary to try to negotiate, but an 

"intermediary" is not an "agent". 

Pri vi tera' s testimony I59 makes clear that he took 

it upon himself to find out why Defendant ROBERT H. 

156 See Exhibit List No. 47. 
157 RP page 43 line 16 through 18 
1~ States in RP page 43 lines 11-14 
159 RP pge 84 lines 10 through 12. 
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WAGNER was up to and that in fact said Defendant told 

Privitera of his demand for both houses in lieu of 

foreclosure and confirmed that later when he talked 

with said Defendant again said Defendant stated he 

came to a decision with OLLA'S brother in law 

independent of any mention of OLLA and he also went on 

to state that were OLLA not to sign papers in transfer 

of the two subject real properties that he would file 

for foreclosure with the papers on his desk160 and 

further stated OLLA did not want to accept this offer 

right away161 and that said Defendant sought for other 

people to come up with OLLA'S decision to sign for 

OLLA. 162 Freedman, in his testimony more than seems to 

concur with "because he knew I was your brother in 

law, that I think he thought that in conversations 

with another party might, in fact, lead towards 

resolving the issue. 163 Later still in the record 

Freedman states that he was viewed as a go-between by 

the WAGNER Defendants and that Mr. Olla never asked 

160 RP page 86 at lines 20 and 21. 
161 RP page 89 line 17 through 19. 
162 RP page 90 lines 1 through 4. 
163 RP page 117 at lines 8 through 10. 
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him or formally requested or certify that he should be 

a go-between. 164 

In any case, Defendant ROBERT H. WAGNER engaged 

in conversations with third parties to sell to him 

OLLA'S two real properties 165 and in fact admitted that 

he demanded both of OLLA'S properties for the absurd 

sum of $50,000.00 (Fifty Thousand Dollars)166 having 

just days before led OLLA to believe OLLA would be 

getting money and keeping the Washington real property 

in the newly adopted plan by said defendant which said 

Defendant admitted to in testimony.167 And said 

Defendant claimed in testimony that he had too many 

personal issues to accord OLLA his full rights as the 

borrower in effect168 and still the WAGNER Defendants 

wanted OLLA to sign the proffered subject agreement 

that they had drafted without OLLA request for such. 

Privitera also stated for the record that he 

never negotiated anything for OLLA. 169 Freedman states 

similarly that he was not appointed by OLLA to 

164 RP page 143, lines 12 through 18. 
165 RPs page 326. 
166 RP page 327 line 22 through 24. 
167 See RP p. 339 lines 13 through 17. 
168 RP p. 336 lines 7 through 10. 
169 RPs page 91 lines 22 through 25. 
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negotiate. 170 Freedman also stated that it was 

Defendant ROBERT H. WAGNER who looked to Freedman as a 

go-between to ensure the offer of a deed in lieu of 

foreclosure settlement as presented by said Defendant 

was looked at by OLLA. 171 Later still Freedman states 

in the record that there was no official sanctioning 

of him as a negotiator and that given that the WAGNER 

Defendants were speaking with Privitera, OLLA would 

not have two people negotiating and rather "there were 

people surrounding (OLLA) who were trying to help him 

who were not explicitly told to negotiate 172 because of 

what the WAGNER Defendants admit to having told 

Freedman173 that OLLA could go homeless were he not to 

sign the subject agreement the WAGNER Defendants were 

offering to OLLA. And, in any case, the WAGNER 

Defendants did not even choose to email OLLA, the 

borrower, the first draft of the Real Estate Purchase 

and Sale Agreement, instead emailing it to Freedman 

and themselves. 174 

IWRps page 117 at lines 18 through 24. 
171 RPs p. 128 lines 17 through 23. 
172 RP P 156 lines 10 through 12. 
173 RP p. 346 lines 3 through 12. 
174 RPs page 360 lines 7 through 11. 
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The trial court had no factual basis on which to 

conclude that both parties "specifically negotiated 

the terms at arm's length175 and in fact failed to note 

that the only negotiating that took place was in 

regard to payment after OLLA had been induced into 

signing the document on October 14, 2008 after weeks 

of unwillingness to sign and in fact failed to note 

that no terms of the subject were negotiable. It was 

a case of "sign with these terms and if you do not I 

will file the notice of default" and OLLA was expected 

to sign no later than the weekend of October 17, 

2008. 176 

Finally as stated by Defense Counsel,177 there 

were multiple documents requiring signature of 

OLLA for each of three subject loans. Neither the 

Court or counsel sought to explain why the loan 

disclosures for the first loan were not in fact signed 

by OLLA when every other document was. Neither the 

loan disclosure or the loan disclosure statement as 

175 RPs page 45 at lines 6 through 8. 
176 RPs page 371 at lines 20 through 25. 
177 RP page 41 lines 23-25 and page 42 lines 1-4. 
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submitted by the WAGNER Defendants 178 in both the 

California court and the Washington court for the 

first loan bears OLLA'S signature and such has not and 

cannot be produced because OLLA never signed SUCh. 179 

Assignment of Error No.6: PURSUANT TO RAP 2.5 

(a) (2): 

THE TRIAL COURT FAILED TO ESTABLISH FACTS SUFFICIENT 
TO SUPPORT CONCLUSIONS OF LAW IN WHOLE OR IN PART IN 
FAVOR OF THE WAGNER DEFENDANTS. 

Had the trial court properly applied the laws of 

Washington been properly to the issues and subject 

matter over which it did have proper subject matter 

jurisdiction, the decision as reached on December 11, 

2009 could not have obtained. Thus the trial 

court largely erroneous findings reveal that it had 

not sufficient facts on which to base findings in 

favor of the WAGNER Defendants. The WAGNER Defendants 

admitted they would have filed a notice of default had 

OLLA not signed the proffered subject Real Estate 

Purchase and Sale Agreement with its non-negotiable 

terms. 180 Defendant ROBERT H. WAGNER testified at 

trial the WAGNER Defendants were not calling OLLA'S 

178WAGNER Defendants admitted awareness of Stated required 
disclosures, RP page 496 of lines 18-21. 
179 RP page 236 lines 1 through 25. 
180 RP page 372 lines 7 through 10 
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loan due, nor principal balance181 contra to defense 

counsels opening statement 182 and Trial Exhibit 28 and 

33 make very clear the said Defendant led OLLA to 

believe the loans were continuing. 

Further said Defendant stated183 that a balloon 

payment was not due at the point he sought for OLLA to 

sign deeds in lieu of foreclosure and then on the same 

page at line 22 says it was due. Had said Defendant 

properly followed Rev. Code of Washington § 61.24.031 

he would have had to have given OLLA the opportunity 

to cure the default by certified letter and an initial 

appointment. Such not being the case, only the WAGNER 

Defendants knew what was going on and they exploited 

disproportionate bargaining power to push for deeds in 

lieu of foreclosure. In fact, Defendant ROBERT H. 

WAGNER admitted that he and OLLA "never talked about 

foreclosure",184 as alleged by OLLA' S Complaint185 and 

again in their Brief for Trial, the WAGNER Defendants 

made no mention of the prospect of filing a notice of 

default or initiating foreclosure against OLLA or even 

181 RP p. 219 lines 13 and 14. 
182 RP p. 44 at lines 12 and 13. 
183 RP p. 220 lines 18 and 19 
184 RP p. 233 lines 12 through 15. 
185 Pages 34 and 37. 
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that OLLA was in default, as late as their 

conversation on September 18, 2008 a mere four days 

before summarily demanding both of OLLA'S two real 

properties for the sum of $50,000.00 (Fifty Thousand 

Dollars) to Privitera on September 22, 2008. 186 

The trial court completely disregarded the fact, 

established by OLLA'S numerous to Defendant ROBERT H. 

WAGNER over the period from September 18 through 

September 22, 2008, that said defendant refused 

contact with borrower OLLA, choosing not to answer 

OLLA'S emails, which the trial court had notice oe87 ,188 

In addition Freedman has stated that not once did 

Defendant ROBERT H. WAGNER mention or offer how to do 

a loan workout or how OLLA could avoid foreclosure, 

all procedural omissions further afield from a 

semblance of comport with requirements of Revised Code 

of Washington § 61.24.031 of an initial meeting on how 

to avoid foreclosure. Revised Code of Washington § 

61.24.031 (see Appendix No.1) provides in pertinent 

part: 

186 See OLLA' S email September 22. 
187 See RP page 29 1 ines 17 through 22. 
188 See RP page 29 1 ines 17 through 22. 
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"(a) A trustee, beneficiary or authorized agent 
may not issue a notice of default under RCW 
61.24.030(8) until thirty days after initial contact 
with the borrower is made as required under (b) of 
this subsection or thirty days after satisfying the 
due diligence requirements as described subsection (5) 
of this section. 

(b) A beneficiary or authorized agent shall contact 
the borrower by letter and by telephone in order to 
assess the borrower's financial ability to pay the 
debt secured by the deed of trust and explore options 
for the borrower to avoid foreclosure. The letter 
required under this subsection must be mailed in 
accordance with subsection (5) (a) and (e) (i) through 
(v) of this section. (c) During the initial contact, 
the beneficiary or authorized agent shall advise the 
borrower that he or she has a right to request a 
subsequent meeting .... At the initial contact the 
borrower must be provided the toll-free telephone 
number made available by the department to find a 
department-certified housing counseling agency and the 
toll-free numbers for the department of financial 
institutions and the statewide civil legal aid hotline 
for possible assistance and referrals." 

The WAGNER Defendants did not even know if OLLA 

knew his rights as a borrower in such context or that 

he knew of any al ternati ves 189 may have apprised OLLA 

that the threat of filing a notice of default could 

not just be filed immediately as WAGNER Defendants so 

misled OLLA and Freedman into thinking and was not an 

immediate initiation of foreclosure because WAGNER 

Defendants admit that they did tell "clearly" if thing 

189 RP 390 lines 5 through 8. 
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(subject agreement) were not signed then notice of 

defaul t would be filed immediately. 190 

Instead the WAGNER Defendants basically decided 

arbitrarily that OLLA had no way to pay the WAMU first 

mortgage191 to legitimize their actions in omission of 

what was required by law, that they did not need 

OLLA'S permission to negotiate with third parties and 

unilaterally "figured it would be better for 

everybody" if they offered a settlement. 192 

The trial court thus did not properly apply the 

Revised Code of Washington § 61.24.031 to the facts 

that the WAGNER Defendants threatened to file a notice 

of default if OLLA did not sign by the weekend of 

October 17. 193 Freedman points out that Defendant 

ROBERT H. WAGNER told him that if OLLA did not sign 

the agreement presented to him that said Defendant 

would file a notice of default. 194 Such failure of 

fact finding is in direct contravention to findings 

that OLLA signed any agreement as containing a clause 

190 RP p. 575 lines 10 through 12. 
191 RP p. 395 lines 13 and 14. 
192 RP p. 537 lines 23 and 24. See also 
13. 
193 See RP p. 36 at lines 12 and 13. 
194 RP page 133 lines 14 through 16 
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in release of the WAGNER Defendants from liability 

which release was neither knowing or intelligent. The 

WAGNER Defendants had no concern if OLLA even knew his 

rights as a borrower. 195 

The trial court failed to accept evidence of 

newly discovered material fact the truth of which had 

OLLA known OLLA could not have been reasonably 

expected to sign the Real Estate Purchase and Sale 

Agreement by granting deeds in lieu of foreclosure in 

transference in the manner the WAGNER Defendants 

intended196 to avoid foreclosure which agreement would 

actually potentially place OLLA in foreclosure. 

The WAGNER Defendants admitted at trial that 

neither they nor their pension plan197 was not licensed 

within the state of Washington to make loans secured 

by a deed of trust on real property located within the 

state of Washington which was a requirement to Revised 

Code of Washington § 19.146.200 (1) (Appendix 17) and 

he therefore could not have brought suit against OLLA 

for fees (RCW 19.146.200 (2) (Appendix 17) falling 

195 RP p. 390 lines 5 through 8. 
196 RP 391 lines 15 through 19. 
197 RP page 486 lines 7-10 also RP p. 201 lines 12-13, November 19, 
2009; also RP page 485 lines 14-17, November 30, 2009 
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under no exemption to such statutes as under RCW 

19.146.020 (Appendix 16) the WAGNER Defendants being a 

real estate broker who was not exempt because he 

accepted a loan application (as claimed by him at 

trial to be OLLA'S May 23, 2007 Washington Mutual 

first mortgage loan application and the September 18, 

2007 Agreement to Hold Funds 198 (Plaintiff's Trial 

Evidence Exhibit No. 6 and provided the disclosure 

required by RCW § 19.146.030 (Appendix 18)) as 

admi tted to at trial. 199 

As such the WAGNER Defendants violated RCW § 

19.146.100 (Appendix 25) which RCW 19.86.020 (Appendix 

15) declares such acts to be unlawful acts. 

The trial court had no choice further but to 

accept this evidence offered pre-judgment and apply 

Washington law to it because it raised unlawful acts 

which even rise to the level of criminal culpability 

on the part of WAGNER Defendants which would have been 

noted had the law been properly applied in the 

interest of substantial justice and notice of such 

comment of trial court at trial to OLLA assuring that 

198 EXLST No. 1 which did not disclose lenders WAGNER Defendants 
source of the funds was a pension plan. 
199 RP p. 226 lines 17 through 20. 
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it would. The Revised Code of Washington § 9A.60.030 

(1) specifically states in pertinent part 

" ... that a person is guilty of obtaining a signature 
by deception if by deception .... and with intent to 
defraud .. .. he causes another person to sign or execute 
a written instrument." 

This same statute goes on to classify: 

"(2) Obtaining a signature by deception or duress 
is a class C felony." or deprive he causes another 
person to sign or execute a written instrument." 

V. CONCLUSION 

It is abundantly clear from the record that the 

trial court took the path of least resistance and, as 

defense counsel delighted in, siding with Defendants, 

no doubt stemming from judicial lassitude and an 

obvious unwillingness to strive to conscientiously and 

comprehensively fact find as over the matters within 

its subject matter jurisdiction, taking care not to 

overstep its bounds in derogation of OLLA'S 

contractually bargained-for choice of law and rights 

as a borrower resident domiciliary of the state of 

Washington as of the time of the demands by the WAGNER 

Defendants in late September 2008, in this highly 

complex case of first impression in the state of 

Washington because OLLA'S entire life was ruined in 
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the process stemming from the WAGNER Defendants 

frenzied greed, bad faith and recklessness 

who trampled on OLLA'S rights as a borrower and in 

effect pilfered his Malibu real property in every 

direction to come out whole with regard. 2oo The trial 

court did not conscientiously reach any full and fair 

determination, lacking subject matter jurisdiction, 

outrageously allowed the WAGNER Defendants to 

infallibly arbitrarily and without substantiation of 

their claims of valuation at the time illegitimately 

decide whatever they wanted regarding OLLA'S 

properties and summarily demand the properties as an 

alternate to their filing a notice of default201 and 

purposely misrepresented OLLA'S rights as a borrower 

under Revised Code of Washington § 61,24,031 and 

concealing material terms, the truth of which had OLLA 

known would reasonably have been grounds for OLLA to 

have avoided the subject real estate purchase and sale 

agreement. 

Further and more troubling in so doing the trial 

has created a ominously dangerous specter of precedent 

200 RP page 341 lines 14 through 16. 
W1 RP page 377 lines 15 through 19. 
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whereby the courts in the state of Washington have the 

power to decide cases with insufficient contacts to 

satisfy claim of subject matter jurisdiction, give no 

heed to choice of law as a term of contract between 

parties, ignore overwhelming evidence of unlawful 

transfer and misrepresentation of material fact on the 

part of a defendant, and thereby deprive OLLA of a 

full and fair determination of facts within its 

subject matter jurisdiction and no more, all simply 

due to the fact that a case presents complexities and 

issues which it could neither fully nor competently 

dispose of the merits on. 

For the reasons explained above, Appellant MARK 

OLLA seeks that this Court either entirely reverse 

the judgment and order as entered on January 15, 2010 

from oral decision as given on December 11, 2009 order 

that Respondents compensate Appellant for the damages 

associated with the sale of his Washington real 

property proximate and equitable damages, expenses 

incurred during institution of the suit and 

restitution for the monies realized by the sale of the 

subject Washington real property together with his 

costs of suit and for damages for fraud for which an 
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• 

award for unlawful, unfair and fraudulent actions for 

inducing OLLA to transfer his property in the manner 

as took place, of suit of punitive and 

exemplary damages justified, and as further allowed 

for under RCW 18.85.230(26), which should be offset by 

the $165,000 received by OLLA, or, in the alternative, 

to remand the case back to the trial Court so that 

Washington law be applied only to the matters within 

its jurisdictional powers to decide and for such other 

relief that the Court deems proper and just, leaving 

matters squarely within the jurisdiction of the prior 

commenced and earlier filed California action to the 

California Court and not indulge the WAGNER Defendants 

intention that the Washington action be a vehicle by 

which to settle claims within the purview of such 

other forums law. 202 

Respectfully submitted 

2010. 

on this ~q-~ day of JU~ 

laintiff Pro Se 

202 RP page 630, lines 5-10. 
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difference to mi unpaid pnncipal. and Interest will accrue ~n the amou ... t of t is difleren~j'l t the current 
interest nne. FVf eactr monlh that the monthly payment IS greater than th Interest P<;~L on, the Note 
Holder wf" apPlit1h8 excess towards a principal reduction of the Note. 11 

My unpaid rtnclpil call never exceed a max/mum amount equal to 115' f tile principal 
amount origjna 'borrowed. In the Byent my unpaid Principal would otne . exceed t\ t 115t: 

(HJ Limit 01 My Ur:'Ipaid Principal; Increased Monthly Payment i 

limitation, I w I begin payiog a nBW monthly payment until the II Payment I hange Date 
notwithstanding he 7 1I2C11t annual payment increase limitation. The new nthlv paY~1 nt will be an 
amount which ould be sufficient 10 tepay my then unpaid Principal In full n the matu , date al my 
intemst rate in ~I"ect lh~ month prior 10 the payment due dats in substantially qual paym: ~t. 

II) ReqUireb.I~~~ Monthlv Payment I : 
On the -.lU 8n niversary of the due date Of the first mont",y pay nt. and on ~118t same day 

every . -E.lf~~!I_ y~ar thereafter. the monthly payment Will be adjusted wrt10ut regard '1(" the payment 
cap limitation 10 Seclion 4(F). I ' 

fJ) l\Iotlr;e , iChangeS '~ 
The Note H IdeI' will deliver or mail to me 8 notice of any changes in f8 amOLlnt I r.\ my montt!/y 

pa~merll before he effedive dale of any change. The notice will Include inf metion rG1V,i 8d by law to 
be given me 8~ J also,he tiUe and lelephone number of a person who will nswer any !,I astlon I may 
have reg.~lng \e notice. I 

" ' (K) Fllilure III Make Adjustments . : . 
If for any reNson Note Holder fails to make an adjustment to the interest ate or pay" tc amount as 

described In thID Note, regardless of any notice reqUirement, I agree IDa NOle Hok I: may, upon 
discovery of sUV1' failu~, then make ltle adjustment 8S if they had bean mad on time. 'i ~I so agree not 
to hold Note H~ltjer responsIble for any damaQ65 to me which may result ~ m Note Ho CI.r's failure to 
malle the adjusfJilumt and to let the Nottt HOlder, at its oplion, apply any exc monies 1't~. ~ r may have 
paid 10 partial Pn~payment of unpaid PrinCipal. ; 
5. BORROWE,(I"S RIGHT TO PREPAY : 

I have the Ir ght 10 make payments of Principal at any time before th are due. . payment of 
Prtncipal only i~1 ~nown as a "Prepayment". When I make a Prepayment, I ill tell the ~~I' Ie Holder in 
writing lhat I 8"~ dOing 'So. I may not designale a payment as a Prepayment if I ha\f8 ni made all the 
mon1hly paymeliis due under the Note. ., I ! 

I may maltE ta full prepayment or partial prepayments without paying an prepa~me t charge. The 
Note Holder wil lapply,all of m~ prepayments to reduce the amount or pon ·pal that II? ~m under this 
Note. H~ever, Ihe Nole Holder may apply my Prepayment to the accrued nd unpaid ~!I8f8st on the 
Prepayment am,\~Unl,berore applying my Prepayment 10 reduce the prtne! ,amounb~.· ~e Nole. If I 
make I pqrtlal '~\'epaYment, .there will be no changes in the due dates of my .mont~ .. nants unless 
the Note HOldellaQmes In writing \0 those changes. My partial prepayme t~. ~ ;It . effect of 
r8dLlCln~ the arrlll:,uni of my monthly paymanls, but only aftsr the first Pa nt ~lfel ~~ ~~ollowjng 
my partial Pfepl,lyment. However, any reduction due to my partlel Pnrpay enl m -1S1~~ofiSeP~y an 
intere~ rate inCrlt'."ase. 1'~~.1.!:: C~~.A. 

1!;.Jc· ~..,~ 
I ;1 ~Qv~ 
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I 1:1 s. LOAN CHA~I,~Es, ' i I 

If a law, Whl\;,h applies to Ihi5 loan and whl(;" SDtS maximum. loan charu ,~s fln~IIYi!lllcrprel.cd So 
,hat the. in181'8st l.r Olher~,I08n Ch8rge~ colleded or 10 ba collected In connect/o Wllh th,s 10 Il(~ exceed t,he 
permmed IImlts.~~en; (a) any suCh loan charge shall be reduced by the amount necessary !,~lrBduce the 
charge to the p ~ mnted, lim\[; and (b) any sums already collot.ted from me len excec~kd pennnted 
limils will be rer~d~d8d 1~ mo. The NDle Holder may choose to make this refun by r~d~clnl'll~he Prindpal 
I owe under this ote Dr by making a direct payment to me If a refund n:duc s pnnC/pB'l ~te redudlon 
will be treated a ~ panlf)1 Prepayment. i 

MTace'lanao\1a fees: I understand that th~ Note Holder will alsO CI1a~e a return ile"1 c arge in t~e 
event 8 paymen~;Itnat I !make in connection WIth repayment of this loan IS no honored b, I he finanCIal 
Institution on whl\:,h It Is, drawn. T~e current fee IS S 15. DQ, . lender lese es the right' change the 

7. BORROWEllS FAILURE TO PAY AS REQUIRED 
fee from lim8 to JI=e wlt,hout nollce except 8S may be required by law. ! 

(A) Late ChilI es for ~e,due Payments ; 
I, the NO'8It~older has not received the full arnount of ,any monthly payment IJ the end of 

f I flEEN, ll,~lenlSar days after the date il Is due, I will pay 8 late chaI"Q 10 the. NOl:!j Holder, The 
amount of the cl'i,uge will be 5 QD.P. % of my DVeltiue payment of Prinel 8/ and inte"m1. I will pay 
this late CI18rge~!DmptIY bul only once of e:u;h late payment. I ! 

(B, Default ! I ! 
If I do not pa ,he full amoun, of eaen monthlY payment on the date it is tJu , 1 wilt be IJ,' befaull. 
(C) Notice ~'Defauh ! 
If I am In dei un, the Note HDlder may send me , written notice telling e that If I U nol pay the 

overtSua Bmountll,:~ a C~,rt.aj" date, the NOla Holdar may reqUire me to pay i1mediatelY ti ~ full amount 
of PrinCipal whicnlhas not baan paid and all the intsrest that I owe on that am unt. That dlltl: muS1 be at 
laast 10 days ath r the dats on whiCh the notioe is dalivered or mailed to me ( r. if the f~~' ~,ral National 
Mongage ASSOCi;',lion or;the Felleral Home Loan MortgaGe Corporation buys a lor part of I~ 'nder's rights 
under the Seculi :i Instrument, in Which case the notice will specify a date. not I ss than 301

1 
:,llrs from th8 

date 1he no\Jea J~ given Ule Borrower). ~: 
(D) No Wa\v 'r By Note Holder ' I ; 
Even If, al a bne when I am in tlefauh, tne Note HOlder does nDt require me to pav I: ediataly in 

(El Payme I'Df NID1~ Holder"& C0919 and Expenses II,· 
If the Nole ~1;)llter has required me to pay immediately In full 85 describe abolle, th(:' ote Holder 

10'1111 have the rig~l~o be, paid back b,' y me for all of Its oasts and e.:penses In en orclng this ~I,' te, whether 
or not a lawsuit brought, to the extent not prohibited by ApplicablB law. Th se expens! include, for 
example, reason', e an~rneys' fee5. II 
8. GIVING OF 'jOTICES : 

Unless A.ppti ,,~ble LAIN raqulms a diff8[15nt method, any notice Ih8\ musl given to I~~e unlter this 
Note will bs gIve 'j by dei,lver,ng H or by mailing it by first class mall 10 me at th Property I: cJ~ress above 
or at a di"arenl , 'dress if I give the Note Hold er II nDlice of my di"erent ~Cld s. III 

Any notice U ~t mu51. be \lIven tD \he Note Holder under this Note WIll be IVBn by m~ilhng It by first 

given a notice of l~at different address. I ! 
I. OBLIGATIO \S OF PERSONS UNDER THIS NOTE ~I;. : 

If more than 1)11~ p8~fSon signs Ihls. Note, each pOISDn is1ully and penoona ~~~~ ;~:,~,eep a~1 or 
the promises ma.le In thIS Note, Inc~ud,"g the promise .10 pay the full amount e -'" 'P~l' 'f~o IS 8 

guarantor, sur II or endorser of Uus Note Is also obligated to do thase thin s, An . n, ~ J:. .. Wfl~Jakes 
over these oblig.l ions, irtc1uding the oblig8tiDn~ of 8 guarantor, surety, or end rser of h~ j~,,{~~IsO 
obligated to kee~111J1I of the promises made In thiS NOle, The Note Holder may e force its ri, I~~' de~~ 
Nole against eacl pel1lon Individually or against all of us together. This me,ns hat any onl ,r ~ ay"tf~ (,~ 
required to pay a I of the:amounts owed under thiS Nola. ~ 1 ,,~ 

!: ~~ 
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10. WAIVERS iii 

I and any o· ~er person who has obligations under this Note waive the 'ghts: of pre i: ntment and 
notice of dishoq\ f. ·Presentment- means the right to requIre the Note Hold f 10 dema/ /j payment of 
amounts due .• I~~ olic.e of DishonOl means 'he right to requlre the Note Hoi Br tD give rllce to otner 
persons that am ~~"'S dl:'8 he,ve not been paid. [, I 
11. UNIFORM Slli:CURED NOTE I 

This NOIe hJila unif.orm Ins1.rument with limite. d Variation. s In some jun Ictions. In lil!lllon to the 
protections gIV8\1'o the. Note Holder under this NOla, a Mortgage, Deed of T 51 or Seci Ny Deed (l,he 
"Security Instru'il'8nt''), dated, the same date as thi~ Note, protects the Note Hider from I i~ sible losses 
which mlgnt re~IL\11 if I do n~t keep the promises whicn I make in this Note. Tl"IatSecu; ~I Instrument 
describes how t1lid under What COnditiOns I may be required to malus Imme late paYmel~t in full Of all 
amoumSI owe ui(lder tni,s Nol.,. Some ofthose conditions 8fa descl1bBd as fall: [1 

Transf,r If the Property or a Beneficiallnlerest In Bo""wer. i 
If all ')r any part of the Property or any Interest in the Propefty is old or In.nlitvrred (or it a 

beneficial I'IE:rest in Borrower Is sold or transferred and Borrower Is n a natural p'~r'son) wfthout 
lender's ,'lor w~en consent. lender may require Immediate payment n tull of 81111' '~m5 secured 
by Inis Be ~rtty 'l1strum.,nl. However, thIs opllon shall not be e}CBrclsed 'I L8nd8r It ~i ch exercise 
'5 prohlbh ~;'d by ~pplicabl8 law. lender also shall not eJ(en::ise this 0 tlon Ir: (a) III,II request to 
assume I~ 1~8de .fter one ,ear follow,ng recordation of the Deed of T . ,(b) Borrqtl,U caus~ to 
be subml ::d to Lender Informatlon required by Lender to evaluate thIS I tended tral,~reree 85 If 8 

new lOin ~ere being made 10 the Iransferee; and (c) lender rB8sonabi aetermine~ pp81 lender's 
securUy ~ not b8 impaired by tha loan assumption and thllt Ihe risk 0' a breach 01 ny covenanl 
or agree :!nl in t. his Security Instrument O( otller obligations relatad 0 Ihe Notel. 'r other loan 
document IliS acceptable ID Lenetar, (d) Assuming party executes A88umPtiO Agreement 
acctptablu, 10 Le~der at its sale Choice and discretion, which Agreemen ""y inClu( ~ an increase 
to Cep 8S l~'et. forth below and (e) payment Of Assumption Fee if request by Lendell 

To th~exleri1 permmed by Applicable Law, Lender may cnarg~ a reasonl :17 e fee 115 8 
CDndition \1. Lenders consant to the loan assumption and Lender may irfrease the I ~1IJ(lmum rate 
limit to th,,1 higher, of the cap. or S percentage points greater than Ihe j tere!l rate iN !affBd aUhe 
time of thvl transfer, lender lTlay also requIre the transferee to sign all a umptlon !'Qrlej emenl thal 
is accep1~~rlle 10 Lender and thaI obliQates the transferee 10 keep 811 the romlies ar;;riI agreements 
made. in u~l~ Note· and in this Security Instrument, Borrower will conlinu to be Obllgf'llCd under the 
Note and Y\!IS Securily Instrument unless Lender has entered Into 8 writt n AS5umpt ~t.1 Agreement 
with transh\ree and formally rBfe8ses Borrower. 1'1 

, If Len~~,cr exerclset this oplion, lender shall give BOR'0W8r noUce ~ accelBrati ,til. The notice. 
shall provlr!e 8 pe,rtod or nOlless than 3D days from the date the nollce I glvrm in aC'li:' mance wittl 
Section '~I within which Borrower must pay all sums securetJ by In s seCUrityll' strumei"n. " 
Bo~er 1I',II1S to lpay thB!l8 SI~5 prior to Ihe ~xpiraUo" of this pertod Lender m I invoke any 
remedIes permmft.d by lhls Security Instrument without Mtner notice or emand on ft ~W8r, 

12. MISCELLA~(:OUS PRO~SIONS , I II 
In the event f'9 NOle Holder at any time discovers thaI this Note or the ecurltf lnst~ ent or any 

other document ,~Iated :to this lOin. called colled.ivel~ the "Loan Documents contains l~, error wllica 
was caused by IJ 1~18rical or ministerial mistake, calculatIon enor, computer e r, printing c r Dr or similar 
error (CIOliectlvell ~~Error8,? I agree, upon notlC8 frorn the Note Holder, to raaxe Ie any La! ~~l Documents 
that are. nece~"1 to correct any lIuch Errors and 1 also agree that I will at hold ~I~" l{)t8 Holder 
responSIble (or a~, d8m~ge.to me which mllY result from any such Errol'S. '-t§'" ~ "'A 

Ir any of the i!\08n Documents Ire lost, stolen, mutilated or destroyed and. e NOli all f!llfiv.Q/'S 10 
me In indemnlll iJtlon in ,:"Y r~vor. !lign8d by the Note Holder, ~h8n I will slg and d~, ' .. l!o!lh~Note 

purposes. I 1 • 'I;c,"! ~ 
I I ~ ;,s>{;: 
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Prepayment Fie Note ; ddendum 
3D I ':7iJ31382-D71 

I. ! 
it 1 ; 

This No~ I~dendum ia made this 23AD day or MAV, 2D01 anJ!· incorporated 
into and ahall 1~1O decmed to ame;nd and supplement the No~ made by the J c;araignad (tho 
-Borro",er") in vor of WASHINGTON MUTUAL BANK, fA If (me 
-Lender") and d d 88 of evet\ date herewith (the "Note-). I 

II i 
This Note A 1:lendum amends the provision in the Note regarding the rrowc:r's rilt[ t to prepay as 

follows: I I : 
I I:, 

BORROWER'S R.j;HT 1'0 PRBPAY I : 
I bavo the ri1llht to make payrnenQl of principal berore thsy are due. y paYmJ'~1 of principal, 

~fore it is due'iia known 88 a -prepayment: A prepayment of only part of the unl d principal is 
known as II "par ,Ial prepayment: A prapayment of the full amount of the paid prine ~ 1 is known IS 

• • fuJI prep.ayrTltI(r\t·· ! 1 
If { make a r~ I prepayment, I rna)' be charged a ree as follows: 

lil I : Ir NCI',_holder rcceivtS 8 prepayment on Or berore the first ann;ve!rsary of the ate of 
the Note, I the Prepayment Foe shall be equal tD TWO -perInt ( 2 • I 00 'JI)) 
or the diginal loan amount. ThereaFter, prepayment of the Note shall be p r~~nittcd 
'h II P D__ I tWit Out 1 ny repayment~. , 

II : 
The Prepay 1ft Pee: shall be payable upon a full prepayment, volWltar or invol~ ~ ry, including 

but not limited to. prepayment resultinc rrom Notehold8r's p8rmitted .dleration ofl J e balance doe 
on the. Note. Nt.;twithstandine the for~g~in,. nothinl herein shan rcs1ri~ ~Y right t: Ji prepay at any 
time WIthout pel~:Jlty accrued but unpaid mterlSt that ha£ been added to pndcipal. I 

When I mal£: Jill rull or partial prepayment 1 will notify the Notcholder lin writing .. ~at I am doing 
60. Any partial ~'fpayment or principal shall be applied to interest accrued bn the am<:I~llt prepaid and 
then to the prim,1 pal bal, anee ,or th. Note which shall not reduCe; the amount of monthll'f1i n6tallmen13 of 
principal and in1tt/rest (~til reamoni2:ed 85 5et forth in the NOte at the nellt ayment <1 nge Date) nor 
relit"'e me of t~~1 Obligation tD make the installments each and every mon h until the i.jlote is paid in 
full. Partial pre .,meritS shal1 have no effect upon tbe due dates or th amounts I'E my mDnthly 
paymentS unl_l!he Noteholder .,rees in writing to such changes. ! 
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NonCE TO T 18 BO ...... OWEll 1 :J 
Do 001 5i~, tbis NOle Addt:D~\ldl bdox:e ),011 re.d it, This Note. Addendum prol ~lel fot ahe 

paymtnl of • 'rep.YDlut F~ 'f you wish to repay ttllll Jou ptlor .6 lbe date l~,r'o.idcd ror 
repa y men a ia lhc Nole. I ' ! 

:By l5igning l.,llOw, Borrower acceptS and agrees to the terms and covenants COl1tainJ \i thili Note 
Addendum. I I! ' 
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WPlY Prepayment FI e Notel: ddendum 
3D i ':Ji7373B2-D77 

I! 
Ml9 

" il I: 

Thill Note I{delldum is made this 23AD day of MAV, 2001 anj:j incorporated 
into and ,hall 1l:1O deemed to amend lind supplement the Note mil de by the J l(;araignlKf (tbo 
wBorrolfJer") in vor of WASHINGTON WTUAL BANK. fA I! (mo 
-Lender") and d 88 of even date herewith (the "Note"). I 

II 1 
This Note A 1:lendum amends the provi5ian in the Note regarding the rrowcr's ril'· t to prepay IS 

[011091&: I I : 
I I:, 

BORROWER'S R.I'~HT TO PRBPAY I: 
I have the rilJlht T.O make payrnems of principal berore thy are due. y paYmJ'~1 of principal. 

~fore it is due'liB known as • ·prepayment: A prepayment of only part of the unl d principal is 
known as a "par !al prep.ymenC A prepayment of the luJlllmount of the paid prine ~ 1 is known as 
• • full prepaym( I It.· ! ! ~ 

III make , r~11 P"I"ym .. ,. I may be eha,..,.s a ..... Iollow~ ! 
(. N~llol"" =iv<s • _ym"" on 0, ber"" !h. rom annivL,y of !hi I .Ie or 

the Notcl,lth$ Prepayment Fee shall be equal to TWO -perInt ( 2. I DO '}fj) 
or the hginal JOBn amount. There8rter. prepaymtmt of the Note shall be p I:~nitted 

- 'I ' without I ny Prepayment Fee. , 
II : 

'The Prepay lInt Pee shall be payable upon a full prepayment, voluntar or invol~ J, ry. including 
but not limited to • prepayment resulting from Notehold8r's permitted .dlerltion ofl tr e balance dll8 

on the. Note_ NI,:twithstandine the for~g~ing. nOlhing herein shall rtS1ric: ~Y ril:ht tlli pn:pay lit any 
time without PCIKllty aa::rued but unpaid Interest that hal> been added to pndcipal. ! 

When I malcJI. rull or partial prepayment 1 will notify the Notcholder lin writing t~lt I 1m doing 
60. Any parual ~Ir=payment of principal shall be applied to interest accrued bn the .m~~~lt prepaid .nd 
then to the prine·1 pal bal.anee .or thlll Note which shllll not reduce; the amount of monthliflinstallments of 
pri.ncipaJ and inl:tlrest. .(until reamoni~ed ~ 56t forth in the NOte at the nelt aym~nt S nge ~tc~ nor 
rehe\(e me of th,1 obhgatlon 10 rna~e the Jnstallmenb; each and every mon h Uf)tIl the i .. 1Iote 1& paId In 

full. Partial pre IJmeritS shan hive no effect upon the due dates or th amOunts -llE my monthly 
payrnenUi unl_ !Ihe Noteholder agrees in writing to such changes. ! 
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FLORENCE, SC 29501 
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DEFINITIONS 

DEED OF TRUST 3017737382-077 

Words used in mUltiple sections of this document are defined below and other words are defined 
in'Sections 3, II, 13, 18, 20 and 21. Certain rules regarding the usage of words used in this 
document are also provided in Section 16. 

(A) "Security Instrument" means this document, which is dated MAY 23, 2007 
together with all Riders to this document. 
(B) "Borrower" is MARK OLLA, A SINGLE MAN 

Borrower's address is p36S SEASTAR DR, MAL I BU, CA 90265 
. Borrower is the trustor under this Security Instrument. 

(C) "Lender" is WASH I NGTON MUTUAL BANK, FA 

Lender is a FEDERAL SAVINGS BANK 
organized and existing under the laws of THE UN I TED STATES OF AMER I CA 

CALIFORNIA - Single Family - Fannie Mae/Freddie Mac UNIFORM INSTRUMENT Form 3005 1/01 

G -SICA) (0207) 
® 
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", _ .... tlr'o. by reducing the principal owed under the Note or by making a direct payment to 
reduces principal, the reduction will be treated as a partial prepayment without 

charge (whether or not a prepayment charge is provided for under the Note). 
'..; ... ~n~l7p.r··" acceptance of any such refund made by direct payment to Borrower will constitute a 

waiver of any right of action Borrower might have arising out of such overcharge. 
'15. Notices. All notices given by Borrower or Lender in connection with this Security 

Instrument must be in writing. Any notice to Borrower in connection with this Security Instrument 
shall be deemed to have been given to Borrower when mailed by first class mail or when actually 
delivered to Borrower's notice address if sent by other means. Notice to anyone Borrower shall 
constitute notice to all Borrowers unless Applicable Law expressly requires otherwise. The notice 
address shall be the Property Address unless Borrower has designated a substitute notice address by 
notice to Lender. Borrower shall promptly notify Lender of Borrower's change of address. If Lender 
specifies a procedure for reporting Borrower's change of address, then Borrower shall only report a 
change of address through that specified procedure. There may be only one designated notice address 
under this Security Instrument at anyone time. Any notice to Lender shall be given by delivering it 
or by mailing it by first class mail to Lender's address stated herein unless Lender has designated 
another address by notice to Borrower. Any notice in connection with this Security Instrument shall 
not be deemed to have been given to Lender until actually received by Lender. If any notice required 
by this Security Instrument is also required under Applicable Law, the Applicable Law requirement 
will satisfy the corresponding requirement under this Security Instrument. 

16. Governing Law; Severability; Rules of Construction. This Security Instrument shall 
be governed by federal law and the law of the jurisdiction in which the Property is located. All rights 
and obligations contained in this Security Instrument are subject to any requirements and 
limitations of Applicable Law. Applicable Law might explicitly or implicitly allow the parties to 
agree by contract or it might be silent, but such silence shall not be construed as a prohibition 
against agreement by contract. In the event that any provision or clause of this Security Instrument 
or the Note conflicts with Applicable Law, such conflict shall not affect other provisions of this 
Security Instrument or the Note which can be given effect without the conflicting provision. 

As used in this Security Instrument: (a) words of the masculine gender shall mean and include 
corresponding neuter words or words of the feminine gender; (b) words in the singular shall mean 
and include the plural and vice versa; and (c) the word "may" gives sole discretion without any 
obligation to take any action. 

17. Borrower's Copy. Borrower shall be given one copy of the Note and or this Security 
Instrument. . ' 

18. Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 
18, "Interest in the Property" means any legal or beneficial interest in the Property, including, but 
not limited to, those beneficial interests transferred in a bond for deed, contract for deed, 
installment sales contract or escrow agreement, the intent of which is the transfer of title by 
Borrower at a future date to a purchaser. 

If all or any part of the Property or any Interest in the Property is sold or transferred (or if 
Borrower is not a natural person and a beneficial interest in Borrower is sold or transferred) without 
Lender's prior written consent, Lender may require immediate payment in full of all sums secured 
by this Security Instrument. However, this option shall not be exercised by Lender if such exercise is 
prohibited by Applicable Law. 

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice 
shall provide a period of not less than 30 days from the date the notice is given in accordance with 
Section 15 within which Borrower must pay all sums secured by this Security Instrument. If 
Borrower fails to pay these sums prior to the expiration of this period, Lenqer may invoke any 
remedies permitted by this Security Instrument without further notice or demand on Borrower. 

19. Borrower's Right to Reinstate After Acceleration. If Borrower meets certain 
conditions, Borrower shall have the right to have enforcement of this Security Instrument 
discontinued at any time prior to the earliest of: (a) five da;rs before sale of the Property pursuant to 
any power of sale contained in this Security Instrument; (b) such other period as Applicable Law 
might specify for the termination of Borrower's right to reinstate; or (c) entry of a judgment 
enforcing this .Security Instrument. Those conditions are that Borrower: (a) pays Lender all sums 
which then would be due under this Security Instrument and the Note as if no acceleration had 
occurred; (b) cures any default of any other covenants or agreements; (c) pays all expenses incurred 
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A general release does not extend to claims which the 
creditor does not know or suspect to exist in his or her favor at the 
time of eXecuting the release, which if known by him or her must 
have materially affected his or her settlement with the debtor. 
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CAL. ClY. CODE § 1667: California Code - Section 1667 Page 1 of 1 

Fi n d Law® FOR LEGAL PROFESSIONALS 

CAL. CIV. CODE § 1667 : California Code - Section 1667 

Search CAL. CIV. CODE § 1667: California Code - Section 1667 

• Search by Keyword or Citation 

I -------- --------l 
L _____ , _ _ _ ___ ----!i ,~(·:~ea'@h\~ 

That is not lawful which is: 

l.Contrary to an express provision of law; 

2.Contrary to the policy of express law, though not expressly prohibited; or, 

3.0therwise contrary to good morals. 

Up 
UNLAWFUL 

CONTRACTS 
[1667. - 1670.7.] 

Copyright © 2010 FindLaw, a Thomson Reuters business. All rights reserved. 
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Unpaid Wage Victim? 
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Wages? No Win = No Fee! 
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Medical Mari juana Cards 
Need a 420 Card Today? Walk-in & Walk Out 
With a 420 Card Today 
www.CannaCenters.com 

Personal Injury AttQJIDUI 
Personal Injury Lawyers. Free Case Review. 
Cochran Firm - Los Angeles. 
www.CochranFlrm.com 

Ask a Lawyer Online Now. 
16 Lawyers Online Now Answer Your Questions 
In Minutes. 
eAnswer.com/law 

All contracts which have for their object, directly or 
indirectly, to exempt anyone from responsibility for his own fraud, 
or willful injury to the person or property of another, or violation 
of law, whether willful or negligent, are against the policy of the 
law. 
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All contracts for the forfeiture of property subject to a 
lien, in satisfaction of the obligation secured thereby, and all 
contracts in restraint of the right of redemption from a lien, are 
void. 
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Ask a Lawyer Online Now 
12 Lawyers Are Online. Ask a Question, 
Get an Answer ASAP. 
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Ask a Lawyer Online Now 
12 Lawyers Are Online. Ask a Question, Get an 
Answer ASAP. 
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Bankruptcy Assistance 
Free Consultation with an Attorney, 
Answers/Optlons/How-it-works/Etc. 
www.blclaw.com/how_bankruptcy_works 

Prevent Foreclosyre Today 
Gov't Programs Are Avail Now To End 
Foreclosure For Good. Get Free Info 
www.usmortgagerelief.org 

(a) (1) A mortgagee, trustee, beneficiary, or authorized 
agent may not file a notice of default pursuant to Section 2924 until 
30 days after initial contact is made as required by paragraph (2) 
or 30 days after satisfying the due diligence requirements as 
described in subdivision (g). 

(2) A mortgagee, beneficiary, or authorized agent shall contact 
the borrower in person or by telephone in order to assess the 
borrower!s financial situation and explore options for the borrower 
to avoid foreclosure. During the initial contact, the mortgagee, 
beneficiary, or authorized agent shall advise the borrower that he or 
she has the right to request a subsequent meeting and, if requested, 
the mortgagee, beneficiary, or authorized agent shall schedule the 
meeting to occur within 14 days. The assessment of the borrower!s 
financial situation and discussion of options may occur during the 
first contact, or at the subsequent meeting scheduled for that 
purpose. In either case, the borrower shall be provided the toll-free 
telephone number made available by the United States Department of 
Housing and Urban Development (HUD) to find a HUD-certified housing 
counseling agency. Any meeting may occur telephonically. 

(b) A notice of default filed pursuant to Section 2924 shall 
include a declaration that the mortgagee, beneficiary, or authorized 
agent has contacted the borrower, has tried with due diligence to 
contact the borrower as required by this section, or that no contact 
was required pursuant to subdivision (h). 

(c) If a mortgagee, trustee, beneficiary, or authorized agent had 
already filed the notice of default prior to the enactment of this 
section and did not subsequently file a notice of rescission, then 
the mortgagee, trustee, beneficiary, or authorized agent shall, as 
part of the notice of sale filed pursuant to Section 2924f, include a 
declaration that either: 

(1) States that the borrower was contacted to assess the borrower' 
s financial situation and to explore options for the borrower to 
avoid foreclosure. 

(2) Lists the efforts made, if any, to contact the borrower in the 
event no contact was made. 

(d) A mortgagee!s, beneficiary !s, or authorized agent's loss 
mitigation personnel may participate by telephone during any contact 
required by this section. 

(e) For purposes of this section , a "borrower II shall include a 
mortgagor or trustor. 

(f) A borrower may designate, with consent given in writing, a 
HUD-certified housing counseling agency, attorney, or other advisor 
to discuss with the mortgagee, beneficiary, or authorized agent, on 
the borrower's behalf, the borrowers financial situation and options 
for the borrower to avoid foreclosure. That contact made at the 
direction of the borrower shall satisfy the contact requirements of 
paragraph (2) of subdivision (a). Any loan modification or workout 
plan offered at the meeting by the mortgagee, beneficiary, or 
authorized agent is subject to approval by the borrower . 

(g) A notice of default may be filed pursuant to Section 2924 when 
a mortgagee, beneficiary, or authorized agent has not contacted a 
borrower as required by paragraph (2) of subdivision (a) provided 
that the failure to contact the borrower occurred despite the due 
diligence of the mortgagee, beneficiary, or authorized agent. For 
purposes of this section, IIdue diligence" shall require and mean all 
of the following: 

(1) A mortgagee, beneficiary, or authorized agent shall first 
attempt to contact a borrower by sending a first-class letter that 

http://law.onecle.com/californiaicivi1l2923 .5 .html 
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includes the toll-free telephone number made available by HOD to find 
a HOD-certified housing counseling agency. 

(2) (A) After the letter has been sent, the mortgagee, 
beneficiary, or authorized agent shall attempt to contact the 
borrower by telephone at least three times at different hours and on 
different days. Telephone calls shall be made to the primary 
telephone number on file. 

(B) A mortgagee, beneficiary, or authorized agent may attempt to 
contact a borrower using an automated system to dial borrowers, 
provided that, if the telephone call is answered, the call is 
connected to a live representative of the mortgagee, beneficiary, or 
authorized agent. 

(C) A mortgagee, beneficiary, or authorized agent satisfies the 
telephone contact requirements of this paragraph if it determines, 
after attempting contact pursuant to this paragraph, that the 
borrower's primary telephone number and secondary telephone number or 
numbers on file, if any, have been disconnected. 

(3) If the borrower does not respond within two weeks after the 
telephone call requirements of paragraph (2) have been satisfied, the 
mortgagee, beneficiary, or authorized agent shall then send a 
certified letter, with return receipt requested. 

(4) The mortgagee, beneficiary, or authorized agent shall provide 
a means for the borrower to contact it in a timely manner, including 
a toll-free telephone number that will provide access to a live 
representative during business hours. 

(5) The mortgagee, beneficiary, or authorized agent has posted a 
prominept link on the homepage of its Internet Web site, if any, to 
the following information: 

(A) Options that may be available to borrowers who are unable to 
afford their mortgage payments and who wish to avoid foreclosure, and 
instructions to borrowers advising them on steps to take to explore 
those options. 

(B) A list of financial documents borrowers should collect and be 
prepared to present to the mortgagee, beneficiary, or authorized 
agent when discussing options for avoiding foreclosure. 

(C) A toll-free telephone number for borrowers who wish to discuss 
options for avoiding foreclosure with their mortgagee, beneficiary, 
or authorized agent. 

(D) The toll-free telephone number made available by HOD to find a 
HOD-certified housing counseling agency. 

(h) Subdivisions (a), (c), and (g) shall not apply if any of the 
following occurs: 

(1) The borrower has surrendered the property as evidenced by 
either a letter confirming the surrender or delivery of the keys to 
·the property to the mortgagee, trustee, beneficiary, or. authorized 
agent. 

(2) The borrower has contracted with an organization, person, or 
entity whose primary business is advising people who have decided to 
leave their homes on how to extend the foreclosure process and avoid 
their contractual obligations to mortgagees or beneficiaries. 

(3) A case has been filed by the borrower under Chapter 7, 11, 12, 
or 13 of Title 11 of the United States Code and the bankruptcy court 
has not entered an order closing or dismissing the bankruptcy case, 
or granting relief from a stay of foreclosure. 

(i) This section shall apply only to mortgages or deeds of trust 
recorded from January 1, 2003, to December 31, 2007, inclusive, that 
are secured by owner-occupied residential real property containing no 
more than four dwelling units. For purposes of this subdivision, 
"owner-occupied" means that the residence is the principal residence 
of the borrower as indicated to the lender in loan documents. 

(j) This section shall remain in effect only until January 1, 
2013, and as of that date is repealed, unless a later enacted 
statute, that is enacted before January 1, 2013, deletes or extends 
that date. 

Section: Previous 2920 2921 2922 2923 2923.1 2923.5 2923.52 
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RCW 19.86.030 

Contracts, combinations, conspiracies in 
restraint of trade declared unlawful . 

ch I Help 

Every contract, combination, in the form of trust or otherwise, or conspiracy in restraint of 
trade or commerce is hereby declared unlawful. 

[1961 c 216 § 3.] 

Notes: 
Monopolies and trusts prohibited: State Constitution Art. 12 § 22. 
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RCW 61.24.031 

Notice of default under RCW 61.24.030(B} -
Beneficiary·s duties - Borrower·s options. 
(Expires December 31, 2012.) 

(1)(a) A trustee, beneficiary, or authorized agent may not issue a notice of default under 
RCW 61.24.030(8) until thirty days after initial contact with the borrower is made as required 
under (b) of this subsection or thirty days after satisfying the due diligence requirements as 
described in subsection (5) of this section. 

(b) A beneficiary or authorized agent shall contact the borrower by letter and by telephone 
in order to assess the borrower's financial ability to pay the debt secured by the deed of trust 
and explore options for the borrower to avoid foreclosure. The letter required under this 
subsection must be mailed in accordance with subsection (5)(a) of this section and must 
include the information described in subsection (5)(a) and (e)(i) through (iv) of this section. 

(c) During the initial contact, the beneficiary or authorized agent shall advise the borrower 
that he or she has the right to request a subsequent meeting and, if requested, the 
beneficiary or authorized agent shall schedule the meeting to occur within fourteen days of 
the request. The assessment of the borrower's financial ability to repay the debt and a 
discussion of options may occur during the initial contact or at a subsequent meeting 
scheduled for that purpose. At the initial contact, the borrower must be provided the toll-free 
telephone number made available by the department to find a department-certified housing 
counseling agency and the toll-free numbers for the department of financial institutions and 
the statewide civil legal aid hotline for possible assistance and referrals . 

. / (d) Any meeting under this section may occur telephonically. 

(2) A notice of default issued under RCW 61.24.030(8) must include a declaration, as 
provided in subsection (9) of this section, from the beneficiary or authorized agent that it has 
contacted the borrower as provided in subsection (1)(b) of this section, it has tried with due 
diligence to contact the borrower under subsection (5) of this section, or the borrower has 
surrendered the property to the trustee, beneficiary, or authorized agent. Unless the trustee 
has violated his or her duty under RCW 61 .24.010(4), the trustee is entitled to rely on the 
declaration as evidence that the requirements of this section have been satisfied, and the 
trustee is not liable for the beneficiary's or its authorized agent's failure to comply with the 
requirements of this section. 

(3) A beneficiary's or authorized agent's loss mitigation personnel may participate by 
telephone during any contact required under this section. 

(4) Within fourteen days after the initial contact under SUbsection (1) of this section, if a 
borrower has designated a department-certified housing counseling agency, attorney, or 
other advisor to discuss with the beneficiary or authorized agent, on the borrower's behalf, 
options for the borrower to avoid foreclosure, the borrower shall inform the beneficiary or 
auth9rized agent and provide the contact information. The beneficiary or authorized agent 
shall contact the designated representative for the borrower for the discussion within fourteen 
days after the representative is deSignated by the borrower. Any deed of trust modification or 
workout plan offered at the meeting with the borrower's designated representative by the 
beneficiary or authorized agent is subject to approval by the borrower. 

(5) A notice of default may be issued under RCW 61.24.030(8) if a beneficiary or 
authorized agent has not contacted a borrower as required under SUbsection (1)(b) ofthis 
section and the failure to contact the borrower occurred despite the due diligence of the 



beneficiary or authorized agent. Due diligence requires the following: 

(a) A beneficiary or authorized agent shall first attempt to contact a borrower by sending a 
first-class letter to the address in the beneficiary's records for sending account statements to 
the borrower and to the address of the property encumbered by the deed of trust. The letter 
must include the toll-free telephone number made available by the department to find a 
department-certified housing counseling agency, and the following information: 

"You may contact the Department of Financial Institutions, the Washington State Bar 
Association, or the statewide civil legal aid hotline for possible assistance or referrals." 

(b)(i) After the letter has been sent, the beneficiary or authorized agent shall attempt to 
contact the borrower by telephone at least three times at different hours and on different 
days. Telephone calls must be made to the primary and secondary telephone numbers on 
file with the beneficiary or.authorized agent. 

(ii) A beneficiary or authorized agent may attempt to contact a borrower using an 
automated system to dial borrowers if the telephone call, when answered, is connected to a 
live representative of the beneficiary or authorized agent. 

(iii) A beneficiary or authorized agent satisfies the telephone contact requirements of this 
subsection (5)(b) if the beneficiary or authorized agent determines, after attempting contact 
under this subsection (5)(b), that the borrower's primary telephone number and secondary 
telephone number or numbers on file, if any, have been disconnected or are not good contact 
numbers for the borrower. 

(c) If the borrower does not respond within fourteen days after the telephone call 
requirements of (b) of this subsection have been satisfied, the benefiCiary or authorized 
agent shall send a certified letter, with return receipt requested, to the borrower at the 
address in the beneficiary's records for sending account statements to the borrower and to 
the address of the property encumbered by the deed of trust. The letter must include the 
information described in (e)(i) through (iv) of this subsection. 

(d) The beneficiary or authorized agent shall provide a means for the borrower to contact 
the beneficiary or authorized agent in a timely manner, including a toll-free telephone number 
or charge-free equivalent that will provide access to a live representative during business 
hours. 

(e) The beneficiary or authorized agent shall post a link on the home page of the 
beneficiary's or authorized agent's internet web site, if any, to the following information: 

(i) Options that may be available to borrowers who are unable to afford their mortgage 
payments and who wish to avoid foreclosure, and instructions to borrowers advising them on 
steps to take to explore those options; 

(ii) A list of financial documents borrowers should collect and be prepared to present to 
the beneficiary or authorized agent when discussing options for avoiding foreclosure; 

(iii) A toll-free telephone number or charge-free equivalent for borrowers who wish to 
discuss options for avoiding foreclosure with their beneficiary or authorized agent; and 

(iv) The toll-free telephone number or charge-free equivalent made available by the 
department to find a department-certified housing counseling agency. 

(6) Subsections (1) and (5) of this section do not apply if any of the following occurs: 

(a) The borrower has surrendered the property as evidenced by either a letter confirming 
the surrender or delivery of the keys to the property to the trustee, beneficiary, or authorized 
agent; or 

(b) The borrower has filed for bankruptcy, and the bankruptcy stay remains in place, or 
the borrower has filed for bankruptcy and the bankruptcy court has granted relief from the 
bankruptcy stay allowing enforcement of the deed of trust. 

(7)(a) This section applies only to deeds of trust made from January 1, 2003, to December 
31,2007, inclusive, that are recorded against owner-occupied residential real property. This . 
section does not apply to deeds of trust: (i) Securing a commercial loan; (ii) securing 
obligations of a grantor who is not the borrower or a guarantor; or (iii) securing a purchaser'S 



obligations under a seller-finan~d sale. 

(b) This section does not apply to association beneficiaries subject to chapter 64.32, 
64.34, or 64.38 RCW. 

(8) As used in this section: 

(a) "Department" means the United States department of housing and urban 
development. 

(b) "Seller-financed sale" means a residential real property transaction where the seller 
finances all or part of the purchase price, and that financed amount is secured by a deed of 
trust against the subject residential real property. 

(9) The form of declaration to be provided by the beneficiary or authorized agent as 
required under subsection (2) ofthis section must be in substantially the following form: 

"FORECLOSURE LOSS MITIGATION FORM 

Please select applicable option(s) below. 

The undersigned beneficiary or authorized agent for the beneficiary hereby represents 
and declares under the penalty of perjury that [check the applicable box and fill in any blanks 
so that the trustee can insert, on the beneficiary's behalf, the applicable declaration in the 
notice of default required under chapter 61.24 RCW]: 

(1) [] The beneficiary or beneficiary's authorized agent has contacted the borrower under, 
and has complied with, RCW 61.24.031 (contact provision to "assess the borrower's financial 
ability to pay the debt secured by the deed of trust and explore options for the borrower to 
avoid foreclosure"). 

(2) [] The beneficiary or beneficiary's authorized agent has exercised due diligence to 
contact the borrower as required in RCW 61.24.031 (5) and, after waiting fourteen days after 
the requirements in RCW 61.24.031 were satisfied, the beneficiary or the beneficiary's 
authorized agent sent to the borrower{s), by certified mail, return receipt requested, the letter 
required under RCW 61.24.031. 

(3) [] The borrower has surrendered the secured property as evidenced by either a letter 
confirming the surrender or by delivery of the keys to the secured property to the benefiCiary, 
the beneficiary's authorized agent or to the trustee. 

(4) [] Under RCW 61.24.031, the beneficiary or the beneficiary's authorized agent has 
verified information that, on or before the date of this declaration, the borrower{s) has filed for 
bankruptcy, and the bankruptcy stay remains in place, or the borrower has filed for 
bankruptcy and the bankruptcy court has granted relief from the bankruptcy stay allowing the 
enforcement of the deed of trust." 

[2009 c 292 § 2.) 

Notes: 
Expiration date - 2009 c 292 § 2: "Section 2 of this act expires December 

31,2012." [2009 c 292 § 13.] 
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RCW 61.34.040 

Application of consumer protection act -
. Remedies are cumulative. 

(1) In addition to the criminal penalties provided in RCW 61 .34.030, the legislature finds that 
the practices covered by this chapter are matters vitally affecting the public interest for the 
purpose of applying chapter 19.86 RCW. A violation of this chapter is not reasonable in 
relation to the development and preservation of business and is an unfair method of 
competition for the purpose of applying chapter 19.86 RCW. 

(2) In a private right of action under chapter 19.86 RCW for a violation of this chapter, the 
court may double or triple the award of damages pursuant to RCW 19.86.090, subject to the 
statutory limit. If, however, the court determines that the defendant acted in bad faith, the limit 
for doubling or tripling the award of damages may be increased, but shall not exceed one 
hundred thousand dollars. Any claim for damages brought under this chapter must be 
commenced within four years after the date of the alleged violation. 

(3) The remedies provided in this chapter are cumulative and do not restrict any remedy 
that is otherwise available. The provisions of this chapter are not exclusive and are in 
addition to any other requirements, rights, remedies, and penalties provided by law. An 
action under this chapter shall not affect the rights in the distressed home held by a 
distressed home purchaser for value under this chapter or other applicable law. 

[2008 c 278 § 11 ; 1988 c 33 § 3.) 

http://apps.leg.wa.gov/rcw/default.aspx?cite=61.34.040 7/30/2010 
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RCW 61.24.030 
Requisites to trusteea• sale. 

It shall be requisite 10 a trustee's sale: 

(1) That the deed of trust cont~ins a power of sale; 

-~pJ __ .11_. 
I Help 

(2) That the deed of trust ()Of1talns a statement th$t the real property COI1\1eyed Is not used 
principally for 8fjricultural purposes; provided, if the statement is false on the date the deed of 
trust was granted or amended to include that &ta\ement, and false on the date of the trustee's 
sale, then the ~d of trust must be foreclosad judicially. Real property Is uS!9d for agrtcultural 
purposes if it is used in an operation that produces crops, livestock, or aquatic goods; 

(3) That a default has occ;:urred in the obligation secured or a covenant o(lhe grantor, 
which by the terms of the deed of trust makes operative the pewer to sell; 

(4) That no action commenced by the beneficiary of the deed of trust Is now pending to 
seek satisfaction of an obligation secured by the deed of trust in any cou.rt by reason of the 
grantor's default on the obllgationsecurecl: PROVIDED, Thet (8) the seeking of the 
apPOintment of a receiver. shall not constitute an action for purposes of this .;napier; and (b) if 
a receiver is appointed, the grantor shall be entitled toahy rents or profits d~wd from 
property subject to a homestead as defined in RCW 6,1 ~.QtQ. If the deed of trust was 
granted to secure a commercial loan, this subsection shall not apply to actions brought to 
enforce any other lien or security Interest granted to secure the obligation secured by the 
deed of trust beiilg foreclosed; 

(5) That the dead of trust has been recorde~ in each county in which the land or some 
part thereof is situated; 

(8) That prior to the date of the notice of trustee's sale arw;J continuing theireafter through 
the date of the trustee~s sale, thebustee must maintain a street address in this state where 
personal service Of proCess may be made, and the trustee must maintain a physical 
presence and have telephone service at such address; . 

(7)(8) That, for residential real Pl"C)perty, before the n()tlce oftruslae's sale Is recorded. 
transmitted, or selVed, the trustee shall have proof that the beneficiary is the owner of any 
promissory note or other obligation secured by the dead ortrust. A .dacl8fatlon by the 
beneficiary made under the penalty of perjury stating that the beneficiary is the actual holder 
of the promissorY note or other obl,gation secured by the deed of trust shall be suffic:ient 
proof as required under this subsection. 

(b) Unless the trustee has Violated his or her du.tY under RCW 1;)1.24.010(4), the trustee Is 
entitled to rely on the beneficiary's declaration as evidenoe of proof required under this 
subsection. 

(c) This subsection (7) does not apply to association beneficiaries subject to chapter 
~.~2. 64:.~., or ~,:3!3 RCW; and . 

(8) That at least thirty days ~fore nolice of~le shall be recorded. transmitted or served, 
written notice of default shall be transmltt$d by the beneficiary or trustee to the borrower and 
grantor at their last known addresses by both first-class and either registered or certified mail, 
return receipt requested, and the beneficiary or trustee shan cause to be posted in a 
conspicuous place on thCt premia.ee, a copy of the notice, or personally served on the 
borrower and grantor. This notice shall cOntain the following information: ' 

http:/ apps.lFg.wa.gov/rcw/default.aspx?cite=61.24.030 11/312010 
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(8) A description of the property which is then subject to the deed of trust; 

(b) A statement identifying each county in which the deed of trust is reoorded and the 
document number given to the deed of trust upon recording by each county auditor or 
recording officer; 

(c) A statement that the benefICiary has declared the borrower or grantor to be in default, 
and a concise statement of the default alleged; 

(d) An Itemized account of the amount or amounts in arrears if the default alleged is 
failure to make payments; . 

(e) An iteml~d account of all other specific charges, costs, or fees that the borrower, 
grantor, or any guarantor is or may be obliged to pay to reinstate the deed of trust before the 
recording of the nolice of sale; 

(1) A statement showing the total of (d) and (e) of this subsection, designated clearly and 
. conspicuously as the amount necessary to rei nstate the note and deed of trust before the 
recording ofthe notice of sale; 

(g) A statement that failure to c::ure the alleged default within thirty days of the date of 
mailing of the notice, or if personally served, within thirty days of the date of personal service 
thereof. may lead to recordation, transmittal, and publication of a notice of sale, and thallhe 
property described in (a) of this subsection may be sold at public auction at a date no less 
than one hundred twenty days in the future; 

(h) A statement that the effect of the recordation, transmittal, and publication of a notice of 
sale will be to (I) increase the costs and fees.and (ii) publicl.te the default and advertise the 
grantor's property for sale; 

(l) A statement that the effect of the sale of the grantor's property bll the trustee will be to 
deprive the grantor of all their interast in the property desaibed in (a) of this subsection; 

(j) A statement that the borrower. grantor, and any guarantor has recourae to the courts 
pursuant to RCW61,2.4:130 to contest the alleged default on any proper ground; 

(k) In the event the properly secured by the deed Qf trust is owner-occupied residential 
real property, a statement, prominently set out at the beginning of the notice. which shall 
state as follows: 

"You should take care to protect your interest in your home. This notice of default (your 
failure to pay) Is the first st~p In a process ttlat could result in you losing your home. You 
should carefully review your options. For example: 

Can you pay and stop the foreclosure process? 

Do you dispute the falture to pay? 

Can you sell your property to preserve your equity? 

Are you able to refinance this loan or obligation with a new loan or obligation from another 
lenderwith payments. terms, and fees that are more affordable? 

Do you qualify for any government or private homeowner assistance programs? 

Do you know If flllng for bankruptcy Is an option? What are the pros and cons of doing 80? 

Do not Ignore this notiCe; beceuse if you do nothing, you oould lose your home at a 
foreclosure sale. (No foreclosure sale can be held any sooner than ninety davs after a notice 
of sale is issued and a notice of sale cannot be issued until thirty days after this notice.) Also, 
if you do nothing to pay what you owe, be careful of people who claim they can help you. 
There are many individuals and businesses that watch for the notices of sale in order to 
unfairly profit as a result Of borrowers' distress. . 

You may feel you need help understanding what to do. There are a number of 
professional resources avaHsble. Including home loan counselors and attomeys, who may 
assist you. Many legal services are lower-cost or even free, dependlngl on your ability to pay. 
If yOtJ desire legal help in understanding your options or handting this default, you may obtain 

http:/ apps.1pg. wa.gov/rcw/default.aspx ?cite=61.24 .030 11/3/2010 

------------:-~-=---:-=-=-:-:-::=-=-:-:-=:---:-:-:---:-:-:-=-=--=.----.----.-- ._ ....... _. __ .-........ . 
OEEE 13L~3S~1 dH W~Bl:0l 010~ EO no~ 



RCW 1.24.~30: Requisites to trustee's sale. 
i 

t"age J or" 

i 
a referral (at no charge) by contacting the county bar association in the county where your 
home is located. These legal referral services also provide information about tower-cost or 
free legal services for those who qualify. You may contact the Department of Financial 
tnstitutions or the statewide civil.1 aid hoHine for possible assistance or referrals; and 

(I) In the event the propertysecuted by the deed of trust is residential real property, the 
name and address of the owner of any promissory notes or other obligations secured by the 
deed of trust and the name. address, and telephone number of a party acting as a aervicer of 
the obligations 6ElaJred by the deed of trust." 

12009 c: 292 § 8. Prior: 2008 c 153 § 2: 2008 c 108 § 22: 1998 c 295 § 4; 1990 c 111 § 1; 1987 c 352 § 2; 1965 
c: 193 § 3; 1975 1st u.s. c 129 § 3; 1965 c 74 § 3.1 

Notes: 
Findings - 2008 c 108: See RCW 19.144.00_5. 

Application - 1985 c 193: See note following RCW 61.24.020. 

http: lapps.1eg.wa.gov/rcw/default.aspx?cite=61.24.030 1113/2010 
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RCW 18.85.230 

Disciplinary action - Grounds. (EHective until 
July 1, 2010.) 

In addition to the unprofessional conduct described in RCW 18.235.130, the director may 
take disciplinary action against any person engaged in the business or acting in the capacity 
of a real estate broker, associate real estate broker, or real estate salesperson, regardless of 
whether the transaction was for his or her own account or in his or her capacity as broker, 
associate real estate broker, or real estate salesperson, and may impose any of the 
sanctions specified in RCW 18.235.110 for any holder or applicant who is guilty of: 

(1) Violating any of the provisions of this chapter or any lawful rules or regulations made 
by the director pursuant thereto or violating a provision of chapter 64.36, 19.105, or 58.19 
RCW or RCW 18.86.030 or the rules adopted under those chapters or section; 

(2) Making, printing, publishing, distributing, or causing, authorizing, or knowingly 
permitting the making, printing, publication or distribution of false statements, descriptions or 
promises of such character as to reasonably induce any person to act thereon, if the 
statements, descriptions, or promises purport to be made or to be performed by either the 
licensee or his or her principal and the licensee then knew or, by the exercise of reasonable 
care and inquiry, could have known, of the falsity of the statements, descriptions or promises; 

(3) Knowingly committing, or being a party to, any material fraud, misrepresentation, 
concealment, conspiracy, collusion, trick, scheme, or device whereby any other person 
lawfully relies upon the word, representation or conduct of the licensee; 

(4) Accepting the services of, or continuing in a representative capacity, any associate 
broker or salesperson who has not been granted a license, or after his or her license has 
been revoked or during a suspension thereof; 

(5) Conversion of any money, contract, deed, note, mortgage, or abstract or other 
evidence of title, to his or her own use or to the use of his or her principal or of any other 
person, when delivered to him or her in trust or on condition, in violation of the trust or befor~ 
the happening of the condition; and failure to return any money or contract, deed, note, 
mortgage, abstract, or other evidence of title within thirty days after the owner thereof is 
entitled thereto, and makes demand therefor, shall be prima facie evidence of such 
conversion; 

(6) Failing, upon demand, to disclose any information within his or her knowledge to, or to 
produce any document, book or record in his or her possession for inspection of the director 
or his or her authorized representatives acting by authority of law; 

(7) Continuing to sell any real estate, or operating according to a plan of selling, whereby 
the interests of the public are endangered, after the director has, by order in writing, stated 
objections thereto; 

(8) Advertising in any manner without affixing the broker's name as licensed, and in the 
case of a salesperson or associate broker, without affixing the name of the broker as 
licensed for whom or under whom the salesperson or associate broker operates, to the 
advertisement; except, that a real estate broker, associate real estate broker, or real estate 
salesperson advertising their personally owned real property must only disclose that they 
hold a real estate license; 

(9) Accepting other than cash or its equivalent as earnest money unless that fact is 
communicated to the owner prior to his or her acceptance of the offer to purchase, and such 

http://apps.leg.wa.gov/rcw/default.aspx?cite=18.85.230 7/3012010 
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fact is shown in the earnest money receipt; 

(10) Charging or accepting compensation from more than one party in anyone 
transaction without first making full disclosure in writing of all the facts to all the parties 
interested in the transaction; 

(11) Accepting, taking, or charging any undisclosed commission, rebate, or direct profit on 
expenditures made for the principal; 

(12) Accepting employment or compensation for appraisal of real property contingent 
upon reporting a predetermined value; 

(13) Issuing an appraisal report on any real property in which the broker, associate broker, 
or salesperson has an interest unless his or her interest is clearly stated in the appraisal 
report; 

(14) Misrepresentation of his or her membership in any state or national real estate 
association; 

(15) Discrimination against any person in hiring or in sales activity, on the basis of any of 
the provisions of any state or federal antidiscrimination law; 

(16) Failing to keep an escrow or trustee account of funds deposited with him or her 
relating to a real estate transaction, for a period of three years, showing to whom paid, and 
such other pertinent information as the director may require, such records to be available to 
the director, or his or her representatives, on demand, or upon written notice given to the 
bank; 

(17) Failing to preserve for three years following its consummation records relating to any 
real estate transaction; 

(18) Failing to furnish a copy of any listing, sale, lease or other contract relevant to a real 
estate transaction to all signatories thereof at the time of execution; 

(19) Acceptance by a branch manager, associate broker, or salesperson of a commission 
or any valuable consideration for the performance of any acts specified in this chapter, from 
any person, except the licensed real estate broker with whom he or she is licensed; 

(20) To direct any transaction involving his or her principal, to any lending institution for 
financing or to any escrow company, in expectation of receiving a kickback or rebate 
therefrom, without first disclosing such expectation to his or her principal; 

(21) Buying, selling, or leasing directly, or through a third party, any interest in real 
property without disclosing in writing that he or she holds a real estate license; 

(22) In the case of a broker licensee, failing to exercise adequate supervision over the 
activities of his or her licensed associate brokers and salespersons within the scope of this 
chapter; 

(23) Any conduct in a real estate transaction which demonstrates bad faith, dishonesty, 
untrustworthiness, or incompetency; 

(24) Acting as a vehicle dealer, as defined in RCW 46.70.011, without having a license to 
do so; or 

(25) Failing to ensure that the title is transferred under chapter 46.12 RCW when 
engaging in a transaction involving a mobile home as a broker, associate broker, or 
salesperson. 

[2002 c 86 § 230; 1999 c 46 § 1; 1997 c 322 § 17; 1996 c 179 § 18; 1990 c 85 § 1; 1988 c 205 § 5. Prior: 1987 
c 370 § 15; 1987 c 332 § 9; 1979 c 25 § 4; prior: 1977 ex.s. c 261 § 1; 1977 ex.s. c 204 § 1; 1972 ex.s. c 139 § 
19; 1967c22§3; 1953c235§12; 1951 c222§ 16; 1947c203§5; 1945c 111 §8; 1943c 118§5; 1941 c 
252 § 19; Rem. Supp. 1947 § 8340-42; prior: 1925 ex.s. c 129 § 13.] 

Notes: 

Effective dates -- 2002 c 86: See note following RCW 18.08.340. 

http://apps.leg.wa.gov/rcw/default.aspx?cite=18.85.230 713012010 
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Part headings not law -- Severability -- 2002 c 86: See RCW 18.235.902 
and 18.235.903. 

Effective date -- 1996 c 179: See RCW 18.86.902. 

False advertising: Chapter 9.04 RCW. 

Obstructing justice: Chapter 9A.72 RCW. 

http://apps.leg.wa.gov/rcw/default.aspx?cite=18.85.230 713012010 
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RCW 19.86.020 

Unfair competition, practices, declared unlawful . 

Unfair methods of competition and unfair or deceptive acts or practices in the conduct of any 
trade or commerce are hereby declared unlawful. 

[1961 c 216 § 2.] 

Notes: 
Hearing instrument dispensing, advertising, etc. -- Application: RCW 18.35.180. 

http://apps.leg.wa.gov/rcw/default.aspx?cite=19.86.020 7/3012010 
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RCW 19.146.020 

Exemptions from chapter. 

(1) The following are exempt from all provisions of this chapter: 

ch I Help 

(a) Any person doing business under the laws of the state of Washington or the United 
States, and any federally insured depository institution doing business under the laws of any 
other state, relating to commercial banks, bank holding companies, savings banks, trust 
companies, savings and loan associations, credit unions, insurance companies, or real 
estate investment trusts as defined in 26 U.S.C. Sec. 856 and the affiliates, subsidiaries, and 
service corporations thereof; 

(b) Any person doing business under the consumer loan act is exempt from this chapter 
only for that business conducted under the authority and coverage of the consumer loan act; 

(c) An attorney licensed to practice law in this state who is not principally engaged in the 
business of negotiating residential mortgage loans when such attorney renders services in 
the course of his or her practice as an attorney; 

(d) Any person doing any act under order of any court, except for a person subject to an 
injunction to comply with any provision of this chapter or any order of the director issued 
under this chapter; 

(e) A real estate broker or salesperson licensed by the state who obtains finanCing for a 
real estate transaction involving a bona fide sale of real estate in the performance of his or 
her duties as a real estate broker and who receives only the customary real estate broker's 
or salesperson's commission in connection with the transaction; 

(f) The United States of America, the state of Washington, any other state, and any 
Washington city, county, or other political subdivision, and any agency, division, or corporate 
instrumentality of any of the entities in this subsection (1 )(f); 

(g) A real estate broker who provides only information regarding rates, terms, and lenders 
in connection with a CLI system, who receives a fee for providing such information, who 
conforms to all rules of the director with respect to the providing of such service, and who 
discloses on a form approved by the director that to obtain a loan the borrower must deal 
directly with a mortgage broker or lender. However, a real estate broker shall not be exempt 
if he or she does any of the following: 

(i) Holds himself or herself out as able to obtain a loan from a lender; 

(ii) Accepts a loan application, or submits a loan application to a lender; 

(iii) Accepts any deposit for third-party services or any loan fees from a borrower, whether 
such fees are paid before, upon, or after the closing of the loan; 

(iv) Negotiates rates or terms with a lender on behalf of a borrower; or 

(v) Provides the disclosure required by RCW 19.146.030(1); 

(h) Registered mortgage loan originators, or any individual required to be registered; and 

(i) A manufactured or modular home retailer employee who performs purely administrative 
or clerical tasks and who receives only the customary salary or commission from the 
employer in connection with the transaction. 
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(2) Any person otherwise exempted from the licensing provisions of this chapter may 
voluntarily submit an application to the director for a mortgage broker's license. The director 
shall review such application and may grant or deny licenses to such applicants upon the 
same grounds and with the same fees as may be applicable to persons required to be 
licensed under this chapter. 

(a) Upon receipt of a license under this subsection, the licensee is required to continue to 
maintain a valid license, is subject to all provisions of this chapter, and has no further right to 
claim exemption from the provisions of this chapter except as provided in (b) of this 
subsection. 

(b) Any licensee under this sUbsection who would otherwise be exempted from the 
requirements of licensing by this section may apply to the director for exemption from 
licensing. The director shall adopt rules for reviewing such applications and shall grant 
exemptions from licensing to applications which are consistent with those rules and 
consistent with the other provisions of this chapter. 

[2009 c 528 § 2; 2006 c 19 § 3; 1997 c 106 § 2; 1994 c 33 § 5; 1994 c 33 § 4; 1993 c 468 § 3; 1987 c 391 § 4.) 

Notes: 
Effective date -- License requirement -- Implementation -- 2009 c 528: 

See notes following RCW 19,146,010. 

Severability -- 1997 c 106: See note following RCW 19.146.010. 

Adoption of rules -- Severability - 1993 c 468: See notes following RCW 
19,146,Q20J. 

Effective dates -1993 c 468: See note following RCW J9J46.20Q. 
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RCW 19.146.200 

Mortgage broker or loan originator - License 
required - Suit or action for collection of 
compensation - Display of license - Designated 
broker required. 

(1) A person, unless specifically exempted from this chapter under RCW 19.146.020, may not engage 
in the business of a mortgage broker or loan originator without first obtaining and maintaining a license 
under this chapter. 

(2) A person may not bring a suit or action for the collection of compensation in connection with a 
residential mortgage loan unless the plaintiff alleges and proves that he or she was a duly licensed 
mortgage broker, or exempt from the license requirement of this chapter, at the time of offering to 
perform or performing any such an act or service regulated by this chapter. 

(3) A mortgage broker license must be prominently displayed in the mortgage broker's place of 
business. 

(4) Every licensed mortgage broker must at all times have a designated broker responsible for all 
activities of the mortgage broker in conducting the business of a mortgage broker. A designated 
broker, principal, or owner who has supervisory authority over a mortgage broker is responsible for a 
licensee's, employee's, or independent contractor's violations of this chapter and its rules if: 

(a) The designated broker, principal, or owner directs or instructs the conduct or, with knowledge of 
the specific conduct, approves or allows the conduct; or 

(b) The designated broker, principal, or owner who has supervisory authority over the licensed 
mortgage broker knows or by the exercise of reasonable care and inquiry should have known of the 
conduct, at a time when its consequences can be avoided or mitigated and fails to take reasonable 
remedial action. 

[2006 c 19 § 9; 1997 c 106 § 8; 1994 c 33 § 7; 1993 c 468 § 5.] 

Notes: 
Severability --1997 c 106: See note following RCW 19.146.010. 

Effective dates -- 1993 c 468: "(1) Sections 2 through 4, 9, 13, and 21 through 23 of 
this act are necessary for the immediate preservation of the public peace, health, or 
safety, or support of the state government and its existing public institutions, and shall 
take effect immediately [May 17, 1993]. 

(2) Sections 6 through 8, 10, 18, and 19 of this act shall take effect September 1, 
1993. 

(3) Sections 1, 5, 11, 12, 14 through 17, and 20 of this act shall take effect October 31, 
1993. However, the effective date of section 5 of this act may be delayed thirty days upon 
an order of the director of licensing under section 7(3) of this act." [1993 c 468 § 26.] The 
director of licensing did not delay the effective date. 

Adoption of rules - Severability -1993 c 468: See notes following RCW 
19.146.0201. 
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RCW 19.146.030 

Written disclosure of fees and costs - Rules -
Contents - Lock-in agreement terms - Excess 
fees limited. 

(1) Within three business days following receipt of a loan application or any moneys from a 
borrower, a mortgage broker or loan originator on behalf of the mortgage broker shall provide 
to each borrower a full written disclosure containing an itemization and explanation of all fees 
and costs that the borrower is required to pay in connection with obtaining a residential 
mortgage loan, and specifying the fee or fees which inure to the benefit of the mortgage 
broker and other such disclosures as may be required by rule. A good faith estimate of a fee 
or cost shall be provided if the exact amount of the fee or cost is not determinable. This 
subsection shall not be construed to require disclosure of the distribution or breakdown of 
loan fees, discount, or pOints between the mortgage broker and any lender or investor. 

(2) The written disclosure shall contain the following information: 

(a) The annual percentage rate, finance charge, amount financed, total amount of all 
payments, number of payments, amount of each payment, amount of points or prepaid 
interest and the conditions and terms under which any loan terms may change between the 
time of disclosure and closing of the loan; and if a variable rate, the circumstances under 
which the rate may increase, any limitation on the increase, the effect of an increase, and an 
example of the payment terms resulting from an increase. Disclosure in compliance with the 
requirements of the truth-in-Iending act, 15 U.S.C. Sec. 1601 and Regulation Z, 12 C.F.R. 
Sec. 226, as now or hereafter amended, shall be deemed to comply with the disclosure 
requirements of this subsection; 

(b) The itemized costs of any credit report, appraisal, title report, title insurance policy, 
mortgage insurance, escrow fee, property tax, insurance, structural or pest inspection, and 
any other third-party provider's costs associated with the residential mortgage loan. 
Disclosure through good faith estimates of settlement seNices and special information 
booklets in compliance with the requirements of the real estate settlement procedures act, 12 
U.S.C. Sec. 2601, and Regulation X, 24 C.F.R. Sec. 3500, as now or hereafter amended, 
shall be deemed to comply with the disclosure requirements of this subsection; 

(c) If applicable, the cost, terms, duration, and conditions of a lock-in agreement and 
whether a lock-in agreement has been entered, and whether the lock-in agreement is 
guaranteed by the mortgage broker or lender, and if a lock-in agreement has not been 
entered, disclosure in a form acceptable to the director that the disclosed interest rate and 
terms are subject to change; 

(d) A statement that if the borrower is unable to obtain a loan for any reason, the 
mortgage broker must, within five days of a written request by the borrower, give copies of 
any appraisal, title report, or credit report paid for by the borrower to the borrower, and 
transmit the appraisal, title report, or credit report to any other mortgage broker or lender to 
whom the borrower directs the documents to be sent; 

(e) Whether and under what conditions any lock-in fees are refundable to the borrower; 
and 

(f) A statement providing that moneys paid by the borrower to the mortgage broker for 
third-party provider seNices are held in a trust account and any moneys remaining after 
payment to third-party providers will be refunded. 
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(3) If subsequent to the written disclosure being provided under this section, a mortgage 
broker or loan originator enters into a lock-in agreement with a borrower or represents to the 
borrower that the borrower has entered into a lock-in agreement, then no less than three 
business days thereafter including Saturdays, the mortgage broker or loan originator shall 
deliver or send by first-class mail to the borrower a written confirmation of the terms of the 
lock-in agreement, which shall include a copy of the disclosure made under subsection (2)(c) 
of this section. 

(4) A mortgage broker or loan originator on behalf of a mortgage broker shall not charge 
any fee that inures to the benefit of the mortgage broker if it exceeds the fee disclosed on the 
written disclosure pursuant to this section, unless (a) the need to charge the fee was not 
reasonably foreseeable at the time the written disclosure was provided and (b) the mortgage 
broker or loan originator on behalf of a mortgage broker has provided to the borrower, no 
less than three business days prior to the signing of the loan closing documents, a clear 
written explanation of the fee and the reason for charging a fee exceeding that which was 
previously disclosed. However, if the borrower's closing costs on the final settlement 
statement, excluding prepaid escrowed costs of ownership as defined by rule, does not 
exceed the total closing costs in the most recent good faith estimate, excluding prepaid 
escrowed costs of ownership as defined by rule, no other disclosures shall be required by 
this subsection. 

[2006 c 19 § 5; 1997 c 106 § 4; 1994 c 33 § 18; 1993 c 468 § 12; 1987 c 391 § 5.] 

Notes: 
Severability - 1997 c 106: See note following RCW 19.146.010. 

Adoption of rules -- Severability - 1993 c 468: See notes following RCW 
19.146.0201. 

Effective dates --1993 c 468: See note following RCW 19.146.200. 
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RCW 19.146.0201 

Loan originator, mortgage broker - Prohibitions 
- Requirements. 

It is a violation of this chapter for a loan originator or mortgage broker required to be licensed 
under this chapter to: 

(1) Directly or indirectly employ any scheme, device, or artifice to defraud or mislead 
borrowers or lenders or to defraud any person; 

(2) Engage in any unfair or deceptive practice toward any person; 

(3) Obtain property by fraud or misrepresentation; 

(4) Solicit or enter into a contract with a borrower that provides in substance that the 
mortgage broker may earn a fee or commission through the mortgage broker's "best efforts" 
to obtain a loan even though no loan is actually obtained for the borrower; 

(5) Solicit, advertise, or enter into a contract for specific interest rates, points, or other 
financing terms unless the terms are actually available at the time of soliciting, advertising, or 
contracting from a person exempt from licensing under RCW HLH6.Q2Q(1 )(f) or a lender 
with whom the mortgage broker maintains a written correspondent or loan broker agreement 
under RCW J~.l4Q, Q.4Q; 

(6) Fail to make disclosures to loan applicants and noninstitutional investors as required 
by RCW 19.146.030 and any other applicable state or federal law; 

(7) Make, in any manner, any false or deceptive statement or representation with regard 
to the rates, points, or other financing terms or conditions for a residential mortgage loan or 
engage in bait and switch advertising; 

(8) Negligently make any false statement or knowingly and willfully make any omission of 
material fact in connection with any reports filed by a mortgage broker or in connection with 
any investigation conducted by the department; 

(9) Make any payment, directly or indirectly, to any appraiser of a property, for the 
purposes of influencing the independent judgment of the appraiser with respect to the value 
of the property; 

(10) Advertise any rate of interest without conspicuously disclosing the annual percentage 
rate implied by such rate of interest; 

(11) Fail to comply with any requirement of the truth-in-Iending act, 15 U.S.C. Sec. 1601 
and Regulation Z, 12 C.F.R. Sec. 226; the real estate settlement procedures act, 12 U.S.C. 
Sec. 2601 and Regulation X, 24 C.F.R. Sec. 3500; the equal credit opportunity act, 15 U.S.C. 
Sec. 1691 and Regulation B, Sec. 202.9, 202.11, and 202.12; Title V, Subtitle A of the 
financial modernization act of 1999 (known as the "Gramm-Leach-Bliley act"), 12 U.S.C. 
Secs. 6801-6809; the federal trade commission's privacy rules, 16 C.F.R. Parts 313-314, 
mandated by the Gramm-Leach-Bliley act; the home mortgage disclosure act, 12 U.S.C. Sec. 
2801 et seq. and Regulation C, home mortgage disclosure; the federal trade commission act, 
12 C.F.R. Part 203, 15 U.S.C. Sec. 45(a); the telemarketing and consumer fraud and abuse 
act, 15 U.S.C. Secs. 6101 to 6108; and the federal trade commission telephone sales rule, 
16 C.F.R. Part 310, as these acts existed on January 1,2007, or such subsequent date as 
may be provided by the department by rule, in any advertising of residential mortgage loans, 
or any other applicable mortgage broker or loan originator activities covered by the acts. The 
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department may adopt by rule requirements that mortgage brokers and loan originators 
comply with other applicable federal statutes and regulations in any advertising of residential 
mortgage loans, or any other mortgage broker or loan originator activity; 

(12) Fail to pay third-party providers no later than thirty days after the recording of the loan 
closing documents or ninety days after completion of the third-party service, whichever 
comes first, unless otherwise agreed or unless the third-party service provider has been 
notified in writing that a bona fide dispute exists regarding the performance or quality of the 
third-party service; 

(13) Collect, charge, attempt to collect or charge or use or propose any agreement 
purporting to collect or charge any fee prohibited by RCW 19.146.030 or 19.146.070; 

(14)(a) Except when complying with (b) and (c) of this subsection, act as a loan originator 
in any transaction (i) in which the loan originator acts or has acted as a real estate broker or 
salesperson or (ii) in which another person doing business under the same licensed real 
estate broker acts or has acted as a real estate broker or salesperson; 

(b) Prior to providing mortgage services to the borrower, a loan originator, in addition to 
other disclosures required by this chapter and other laws, shall provide to the borrower the 
following written disclosure: 

THIS IS TO GIVE YOU NOTICE THAT I OR ONE OF MY ASSOCIATES HAVE/HAS 
ACTED AS A REAL ESTATE BROKER OR SALESPERSON REPRESENTING THE 
BUYER/SELLER IN THE SALE OF THIS PROPERTY TO YOU. I AM ALSO A LOAN 
ORIGINATOR, AND WOULD LIKE TO PROVIDE MORTGAGE SERVICES TO YOU IN 
CONNECTION WITH YOUR LOAN TO PURCHASE THE PROPERTY. 

YOU ARE NOT REQUIRED TO USE ME AS A LOAN ORIGINATOR IN CONNECTION 
WITH THIS TRANSACTION. YOU ARE FREE TO COMPARISON SHOP WITH OTHER 
MORTGAGE BROKERS AND LENDERS, AND TO SELECT ANY MORTGAGE BROKER 
OR LENDER OF YOUR CHOOSING; and 

(c) A real estate broker or salesperson licensed under chapter ~8.85 RCW who also acts 
as a mortgage broker shall carry on such mortgage broker business activities and shall 
maintain such person's mortgage broker business records separate and apart from the real 
estate broker activities conducted pursuant to chapter 1 a.8!? RCW. Such activities shall be 
deemed separate and apart even if they are conducted at an office location with a common 
entrance and mailing address, so long as each business is clearly identified by a sign visible 
to the public, each business is physically separated within the office facility, and no deception 
of the public as to the separate identities of the broker business firms results. This subsection 
(14)(c) shall not require a real estate broker or salesperson licensed under chapter 18.85 
RCW who also acts as a mortgage broker to maintain a physical separation within the office 
facility for the conduct of its real estate and mortgage broker activities where the director 
determines that maintaining such physical separation would constitute an undue financial 
hardship upon the mortgage broker and is unnecessary for the protection of the public; or 

(15) Fail to comply with any provision of RCW 19.146.030 through 19.146.080 or any rule 
adopted under those sections. 

[2009 c 528 § 3; 2006 c 19 § 4; 1997 c 106 § 3; 1994 c 33 § 6; 1993 c 468 § 4.) 

Notes: 

Effective date - License requirement - Implementation - 2009 c 528: 
See notes following RCW J.9.146.01.Q. 

Severability - 1997 c 106: See note following RCW HtJ 46.01 Q. 
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Adoption of rules -- 1993 c 468: "The director shall take steps and adopt 
rules necessary to implement the sections of this act by their effective 
dates." [1993 c 468 § 22.] 

Severability -- 1993 c 468: "If any provision of this act or its application to any 
person or circumstance is held invalid, the remainder of the act or the application 
of the provision to other persons or circumstances is not affected." [1993 c 468 § 
23.] 

Effective dates _. 1993 c 468: See note following RCW 19.146.200. 
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Duties - Generally • 
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The activities of a mortgage broker affect the public interest, and require that all actions of 
mortgage brokers, designated brokers, loan originators, and other persons subject to this 
chapter be actuated by good faith, abstain from deception, and practice honesty and equity in 
all matters related to their profession. The duty of preserving the integrity of the mortgage 
broker business rests upon the mortgage broker, designated broker, loan originator, and 
other persons subject to this chapter. 

[2008 c 108 § 20.] 

Notes: 
Findings -- 2008 c 108: See RCW 19.144.005. 
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Fiduciary duties. 
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(1) A mortgage broker has a fiduciary relationship with the borrower. For the purposes of this 
section, the fiduciary duty means that the mortgage broker has the following duties: 

(a) A mortgage broker must act in the borrower's best interest and in the utmost good faith 
toward the borrower, and shall disclose any and all interests to the borrower including, but 
not limited to, interests that may lie with the lender that are used to facilitate a borrower's 
request. A mortgage broker shall not accept, provide, or charge any undisclosed 
compensation or realize any undisclosed remuneration that inures to the benefit of the 
mortgage broker on an expenditure made for the borrower; 

(b) A mortgage broker must carry out all lawful instructions provided by the borrower; 

(c) A mortgage broker must disclose to the borrower all material facts of which the 
mortgage broker has knowledge that might reasonably affect the borrower's rights, interests, 
or ability to receive the borrower's intended benefit from the residential mortgage loan; 

(d) A mortgage broker must use reasonable care in performing duties; and 

(e) A mortgage broker must provide an accounting to the borrower for all money and 
property received from the borrower. 

(2) A mortgage broker may contract for or collect a fee for services rendered if the fee is 
disclosed to the borrower in advance of the provision of those services. 

(3) The fiduciary duty in this section does not require a mortgage broker to offer or obtain 
access to loan products and services other than those that are available to the mortgage 
broker at the time of the transaction. 

(4) The director must adopt rules to implement this section. 

[2008 c 109 § 1.] 
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RCW 9A.60.030 

Obtaining a signature by deception or duress • 

(1) A person is guilty of obtaining a signature by deception or duress if by deception or 
duress and with intent to defraud or deprive he causes another person to sign or execute a 
written instrument. 

(2) Obtaining a signature by deception or duress is a class C felony . 

[1975-'76 2nd ex.s. c 38 § 14; 1975 1 sl ex.s. c 260 § 9A.60.030.) 

Notes: 
Effective date -- Severability -- 1975-'76 2nd ex.s. c 38: See notes following 

RCW 9A.08.020. 
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Title 12 CFR 226.23 

[Code of Federal Regulations] 
[Title 12, Volume 3, Parts 220 to 299] 
[Revised as of January 1, 2001] 
From the U.S. Government Printing Office via GPO Access 
[CITE: 12CFR226.23] 

[Page 248-251] 

TITLE 12--BANKS AND BANKING 

CHAPTER II--FEDERAL RESERVE SYSTEM 

PART 226--TRUTH IN LENDING (REGULATION Z)--Table of Contents 

Subpart C--Closed-End Credit 

Sec. 226.23 Right of rescission. 

(a) Consumer's right to rescind. (1) In a credit transaction in 
which a security interest is or will be retained or acquired in a 
consumer's principal dwelling, each consumer whose ownership 
interest is or will be subject to the security interest shall have the 
right to 
rescind the transaction, except for transactions described in 
paragraph 
(f) ofthis section.\47\ 

\47\ For purposes of this section, the addition to an existing 
obligation of a security interest in a consumer's principal dwelling is 
a transaction. The right of rescission applies only to the addition of 
the security interest and not the existing obligation. The creditor 
shall deliver the notice required by paragraph (b) of this section but 
need not deliver new material disclosures. Delivery of the required 
notice shall begin the rescission period. 

(2) To exercise the right to rescind, the consumer shall notify the 
creditor of the rescission by mail, telegram or other means of written 
communication. Notice is considered given when mailed, when filed 
for 
telegraphic transmission or, if sent by other means, when delivered 
to 
the creditor's deSignated place of business. 

(3) The consumer may exercise the right to rescind until midnight 
of 
the third business day following consummation, delivery of the notice 
required by paragraph (b) of this section, or delivery of all material 
disclosures, \48\ whichever occurs last. If the required notice or 
material disclosures 
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are not delivered, the right to rescind shall expire 3 years after 
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consummation, upon transfer of all of the consumer's interest in the 
property, or upon sale of the property, whichever occurs first. In the 
case of certain administrative proceedings, the rescission period shall 
be extended in accordance with section 12S(f) of the Act. 

\48\ The term' 'material disclosures" means the required 
disclosures of the annual percentage rate, the finance charge, the 
amount financed, the total payments, the payment schedule, and the 

disclosures and limitations referred to in Sec. 226.32 (c) and (d). 

(4) When more than one consumer in a transaction has the right 
to 
rescind, the exercise of the right by one consumer shall be effective 
as 
to all consumers. 

(b)(1) Notice of right to rescind. In a transaction subject to 
rescission, a creditor shall deliver 2 copies of the notice of the right 
to rescind to each consumer entitled to rescind. The notice shall be 
on 
a separate document that identifies the transaction and shall clearly 
and conspicuously disclose the following: 

(i) The retention or acquisition of a security interest in the 
consumer's principal dwelling. 

(ii) The consumer's right to rescind the transaction. 
(iii) How to exercise the right to rescind, with a form for that 

purpose, designating the address of the creditor's place of business. 
(iv) The effects of rescission, as described in paragraph (d) of 

this section. 
(v) The date the rescission period expires. 
(2) Proper form of notice. To satisfy the disclosure requirements of 

paragraph (b)(1) of this section, the creditor shall provide the 
appropriate model form in Appendix H of this part or a substantially 
similar notice. 

(c) Delay of creditor's performance. Unless a consumer waives the 
right of rescission under paragraph (e) of this section, no money shall 

be disbursed other than in escrow, no services shall be performed 
and no 
materials delivered until the rescission period has expired and the 
creditor is reasonably satisfied that the consumer has not rescinded. 

(d) Effects of rescission. (1) When a consumer rescinds a 
transaction, the security interest giving rise to the right of 
rescission becomes void and the consumer shall not be liable for any 
amount, including any finance charge. 

(2) Within 20 calendar days after receipt of a notice of rescission, 
the creditor shall return any money or property that has been given 
to 
anyone in connection with the transaction and shall take any action 
necessary to reflect the termination of the security interest. 

(3) If the creditor has delivered any money or property, the 
consumer may retain possession until the creditor has met its 
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obligation 
under paragraph (d)(2) of this section. When the creditor has 
complied 
with that paragraph, the consumer shall tender the money or 
property to the creditor or, where the latter would be impracticable or 
inequitable, 
tender its reasonable value. At the consumer's option, tender of 
property may be made at the location of the property or at the 
consumer's residence. Tender of money must be made at the 
creditor's 
designated place of business. If the creditor does not take possession 

of the money or property within 20 calendar days after the 
consumer's 
tender, the consumer may keep it without further obligation. 

(4) The procedures outlined in paragraphs (d) (2) and (3) of this 
section may be modified by court order. 

(e) Consumer's waiver of right to rescind. (1) The consumer may 
modify or waive the right to rescind if the consumer determines that 
the extension of credit is needed to meet a bona fide personal 
financial 
emergency. To modify or waive the right, the consumer shall give the 

creditor a dated written statement that describes the emergency, 
specifically modifies or waives the right to rescind, and bears the 
signature of all the consumers entitled to rescind. Printed forms for 
this purpose are prohibited, except as provided in paragraph (e)(2) of 

this section. 
(2) The need of the consumer to obtain funds immediately shall be 

regarded as a bona fide personal financial emergency provided that 
the 
dwelling securing the extension of credit is located in an area 
declared 
during June through September 1993, pursuant to 42 U.S.C. 5170, to 
be a major disaster area because of severe storms and flooding in the 

Midwest.\48a\ In this instance, 

[[Page 250]]· 

creditors may use printed forms for the consumer to waive the right 
to 
rescind. This exemption to paragraph (e)(l) of this section shall 
expire 
one year from the date an area was declared a major disaster. 

\48a\ A list of the affected areas will be maintained by the Board. 

(3) The consumer's need to obtain funds immediately shall be 
regarded as a bona fide personal financial emergency provided that 
the 
dwelling securing the extension of credit is located in an area 
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declared 
during June through September 1994 to be a major disaster area, 
pursuant to 42 U.S.C. 5170, because of severe storms and flooding in 
the South.\48b\ In this instance, creditors may use printed forms for 
the consumer to waive the right to rescind. This exemption to 
paragraph (e)(l) of this section shall expire one year from the date 
an area was declared a major disaster. 

\48b\ A list of the affected areas will be maintained and published 
by the Board. Such areas now include parts of Alabama, Florida, and 
Georgia. 

(4) The consumer's need to obtain funds immediately shall be 
regarded as a bona fide personal financial emergency provided that 
the 
dwelling securing the extension of credit is located in an area 
declared 
during October 1994 to be a major disaster area, pursuant to 42 
U.S.c. 
5170, because of severe storms and flooding in Texas.\48c\ In this 
instance, creditors may use printed forms for the consumer to waive 
the right to rescind. This exemption to paragraph (e)(l) of this 
section 
shall expire one year from the date an area was declared a major 
disaster. 

\48c\ A list of the affected areas will be maintained and published 
by the Board. Such areas now include the following counties in Texas: 

Angelina, Austin, Bastrop, Brazos, Brazoria, Burleson, Chambers, 
Fayette, Fort Bend, Galveston, Grimes, Hardin, Harris, Houston, 
Jackson, Jasper, Jefferson, Lee, Liberty, Madison, Matagorda, 
Montgomery, Nacagdoches, Orange, Polk, San Augustine, San 
Jacinto, Shelby, Trinity, Victoria, Washington, Waller, Walker, and 
Wharton. 

(f) Exempt transactions. The right to rescind does not apply to the 
following: 

(1) A residential mortgage transaction. 
(2) A refinancing or consolidation by the same creditor of an 

extension of credit already secured by the consumer's principal 
dwelling. The right of rescission shall apply, however, to the extent 
the new amount financed exceeds the unpaid principal balance, any 
earned 
unpaid finance charge on the existing debt, and amounts attributed 
solely to the costs of the refinancing or consolidation. 

(3) A transaction in which a state agency is a creditor. 
(4) An advance, other than an initial advance, in a series of 

advances or in a series of single-payment obligations that is treated 
as 
a single transaction under Sec. 226.17(c)(6), if the notice required by 
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paragraph (b) of this section and all material disclosures have been 
given to the consumer. 

(5) A renewal of optional insurance premiums that is not 
considered 
a refinancing under Sec. 226.20(a)(5). 

(g) Tolerances for accuracy--(l) One-half of 1 percent tolerance. 
Except as provided in paragraphs (g)(2) and (h)(2) of this section, 
the 
finance charge and other disclosures affected by the finance charge 
(such as the amount financed and the annual percentage rate) shall 
be 
considered accurate for purposes of this section if the disclosed 
finance charge: 

(i) is understated by no more than \1/2\ of 1 percent of the face 
amount of the note or $100, whichever is greater; or 

(ii) is greater than the amount required to be disclosed. 
(2) One percent tolerance. In a refinancing of a residential 

mortgage transaction with a new creditor (other than a transaction 
covered by Sec. 226.32), if there is no new advance and no 
consolidation of existing loans, the finance charge and other 
disclosures affected by the finance charge (such as the amount 
financed and the annual percentage rate) shall be considered 
accurate for purposes of this section if the disclosed finance charge: 

(i) is understated by no more than 1 percent of the face amount of 

the note or $100, whichever is greater; or 
(ii) is greater than the amount required to be disclosed. 
(h) Special rules for foreclosures--(l) Right to rescind. After the 

initiation of foreclosure on the consumer's principal dwelling that 
secures the credit obligation, the consumer shall have the right to 
rescind the transaction if: 

[[Page 251]] 

(i) A mortgage broker fee that should have been included in the 
finance charge was not included; or 

(ii) The creditor did not provide the properly completed 
appropriate 
model form in Appendix H of this part, or a substantially similar 
notice 
of rescission. 

(2) Tolerance for disclosures. After the initiation of foreclosure 
on the consumer's principal dwelling that secures the credit 
obligation, 
the finance charge and other disclosures affected by the finance 
charge 
(such as the amount financed and the annual percentage rate) shall 
be 
considered accurate for purposes of this section if the disclosed 
finance charge: 

(i) is understated by no more than $35; or 
(ii) is greater than the amount required to be disclosed. 

[Reg. Z, 46 FR 20892, Apr. 7, 1981, as amended at 51 FR 45299, 
Dec. 18, 1986; 58 FR 40583, July 29, 1993; 59 FR 40204, Aug. 5, 
1994; 59 FR 63715, Dec. 9, 1994; 60 FR 15471, Mar. 24, 1995; 61 
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§ 1601. - Congressional findings and 
declaration of purpose. 

From the u.s. Code Online via GPO Access 
[wais.access.gpo.gov] 
[Laws in effect as of January 24, 2002] 
[Document not affected by Public Laws enacted between 

January 24, 2002 and December 19, 2002] 
[CITE: 15USC1601] 

TITLE 15--COMMERCE AND TRADE 

CHAPTER 41--CONSUMER CREDIT PROTECTION 

SUBCHAPTER I--CONSUMER CREDIT COST DISCLOSURE 

Part A--General Provisions 

Sec. 1601. Congressional findings and declaration of purpose 

(a) Informed use of credit 

The Congress finds that economic stabilization would be enhanced and 
the competition among the various financial institutions and other firms 
engaged in the extension of consumer credit would be strengthened by the 
informed use of credit. The informed use of credit results from an 
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awareness of the cost thereof by consumers. It is the purpose of this 
subchapter to assure a meaningful disclosure of credit terms so that the 
consumer will be able to compare more readily the various credit terms 
available to him and avoid the uninformed use of credit, and to protect 
the consumer against inaccurate and unfair credit billing and credit 
'card practices. 

(b) Terms of personal property leases 

The Congress also finds that there has been a recent trend toward 
leasing automobiles and other durable goods for consumer use as an 
alternative to installment credit sales and that these leases have been 
offered without adequate cost disclosures. It is the purpose of this 
subchapter to assure a meaningful disclosure of the terms of leases of 
personal property for personal, family, or household purposes so as to 
enable the lessee to compare more readily the various lease terms 
available to him, limit balloon payments in consumer leasing, enable 
comparison of lease terms with credit terms where appropriate, and to 
assure meaningful and accurate disclosures of lease terms in 
advertisements. 

(Pub. L. 90-321, title I, Sec. 102, May 29, 1968, 82 Stat. 146; Pub. L. 
93-495, title III, Sec. 302, Oct. 28, 1974, 88 Stat. 1511; Pub. L. 94-
240, Sec. 2, Mar. 23, 1976, 90 Stat. 257.) 

Amendments 

1976--Pub. L. 94-240 designated existing provisions as subsec. (a) 
and added subsec. (b). 

1974--Pub. L. 93-495 inserted provisions expanding purposes of 
subchapter to include protection of consumer against inaccurate and 
unfair credit billing and credit card practices. 

Effective Date of 1976 Amendment 

Amendment by Pub. L. 94-240 effective on expiration of one year 
after Mar. 23, 1976, see section 6 of Pub. L. 94-240, set out as an 
Effective Date note under section 1667 of this title. 

Effective Date of 1974 Amendment 

For effective date of amendment by Pub. L. 93-495, see section 308 
of Pub. L. 93-495, set out as an Effective Date note under section 1666 
of this title. 

Effective Date 

Section 504(a) of Pub. L. 90-321 provided that this part is 
effective May 29, 1968. 

Short Title of 1999 Amendment 

Pub. L. 106-102, title VII, Sec. 701, Nov. 12, 1999, 113 Stat. 1463, 
provided that: "This subtitle [subtitle A (Secs. 701-705) of title VII 
of Pub. L. 106-102, amending sections 1693b, 1693c, and 1693h of this 

http://law.justia.com/us/codes/titie 15/15usc 160 l.html 10/30/2010 



§ 1601. - Congressional findings and declaration of purpose. - us § 1 bU 1. - Congress... Page j 01 ~ 

title] may be cited as the 'ATM Fee Reform Act of 1999'." 

Short Title of 1998 Amendment 

Pub. L. 105-347, Sec. 1, Nov. 2, 1998, 112 Stat. 3208, provided 
that: "This Act [amending sections 1681a to 1681c, 1681g, 1681i, 1681k, 
and 1681s of this title and enacting provisions set out as a note under 
section 1681a of this title] may be cited as the 'Consumer Reporting 
Employment Clarification Act·of 1998'." 

Short Title of 1996 Amendment 

Pub. L. 104-208, div. A, title II, Sec. 2401, Sept. 30, 1996, 110 
Stat. 3009-426, provided that: "This chapter [chapter 1 (Secs. 2401-
2422) of subtitle D of title II of div. A of Pub. L. 104-208, enacting 
section 1681s-2 of this title, amending sections 1681a to 1681e, 1681g 
to 1681j, 1681m to 16810, 1681q to 1681s, and 1681t of this title, and 
enacting provisions set out as notes under sections 1681a, 1681b, and 
1681g of this title] may be cited as the 'Consumer Credit Reporting 
Reform Act of 1996'." 

Short Title of 1995 Amendments 

Pub. L. 104-29, Sec. 1, Sept. 30, 1995, 109 Stat. 271, provided 
that: "This Act [enacting section 1649 of this title, amending sections 
1605, 1631, 1635, 1640, and 1641 of this title, and enacting provisions 
set out as notes under section 1605 of this title] may be cited as the 
'Truth in Lending Act Amendments of 1995'." 

Pub. L. 104-12, Sec. 1, May 18, 1995, 109 Stat. 161, provided that: 
, 'This Act [amending section 1640 of this title] may be cited as the 
'Truth in Lending Class Action Relief Act of 1995'." 

Short Title of 1994 Amendment 

Pub. L. 103-325, title I, Sec. 151, Sept. 23, 1994, 108 Stat. 2190, 
provided that: "This subtitle [subtitle B (Secs. 151-158) of title I of 
Pub. L. 103-325, enacting sections 1639 and 1648 of this title, amending 
sections 1602, 1604, 1610, 1640, 1641, and 1647 of this title, and 
enacting provisions set out as notes under this section and section 1602 
of this title] may be cited as the 'Home Ownership and Equity Protection 
Act of 1994'." 

Short Title of 1992 Amendment 

Pub. L. 102-537, Sec. 1, Oct. 27, 1992, 106 Stat. 3531, provided 
that: "This Act [enacting section 1681s-1 of this title, amending 
section 1681a of this title, and enacting provisions set out as a note 
under section 1681a of this title] may be cited as the 'Ted Weiss Child 
Support Enforcement Act of 1992'." 

Short Title of 1988 Amendments 

Pub. L. 100-709, Sec. 1, Nov. 23, 1988, 102 Stat. 4725, provided 
that: "This Act [enacting sections 1637a, 1647, and 1665b of this 
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title, amending sections 1632 and 1637 of this title, and enacting 
provisions set out as notes under section 1637a of this title) may be 
cited as the 'Home Equity Loan Consumer Protection Act of 1988'." 

Pub. L. 100-583, Sec. 1, Nov. 3, 1988, 102 Stat. 2960, provided 
that: "This Act [amending sections 1610, 1632, 1637, 1640, and 1646 of 
this title and enacting provisions set out as a note under section 1637 
of this title) may be cited as the 'Fair Credit and Charge Card 
Disclosure Act of 1988'." 

Short Title of 1981 Amendment 

Pub. L. 97-25, Sec. 1, July 27, 1981, 95 Stat. 144, provided: "That 
this Act [amending sections 1602 and 1666f of this title, section 29 of 
Title 12, Banks and Banking, and sections 205 and 212 of Title 42, The 
Public Health and Welfare; enacting provisions set out as notes under 
this section and sections 1602 and 1666f of this title; and amending 
provisions set out as notes under sections 1602 and 1666f of this title) 
may be cited as the 'Cash Discount Act'." 

Short Title of 1980 Amendment 

Pub. L. 96-221, title VI, Sec. 601, Mar. 31, 1980, 94 Stat. 168, 
provided that: "This title [enacting section 1646 of this title, 
amending sections 57a, 1602 to 1607, 1610, 1612, 1613, 1631, 1632, 1635, 
1637, 1638, 1640, 1641, 1643, 1663, 1664, 1665a, 1666, 1666d, 1667d, and 
1691f of this title, repealing sections 1614, 1636, and 1639 of this 
title, and enacting provisions set out as notes under sections 1602 and 
1607 of this title] may be cited as the 'Truth in Lending Simplification 
and Reform Act'." 

Short Title of 1976 Amendments 

Section 1 of Pub. L. 94-240 provided that: "This Act [enacting 
sections 1667 to 1667e of this title, amending this section and section 
1640 of this title, and enacting provisions set out as a note under 
section 1667 of this title) may be cited as the 'Consumer Leasing Act of 
1976' . ' , 

Pub. L. 94-239, Sec. l(a), Mar. 23, 1976, 90 Stat. 251, provided 
that: "This Act [enacting section 1691f of this title, amending this 
section and sections 1691b, 1691c, 1691d, 1691e of this title, repealing 
section 1609 of this title, enacting provisions set out as notes under 
this section, and repealing provision set out as a note under this 
section) may be cited as the 'Equal Credit Opportunity Act Amendments of 
1976' . ' , 

Section l(c) of Pub. L. 94-239 repealed section 501 of Pub. L. 93-
495, title V, Oct. 28, 1974, 88 Stat. 1521, which provided that 
subchapter IV of this chapter and notes set out under section 1691 were 
to be cited as the "Equal Credit Opportunity Act". 

Short Title of 1974 Amendment 

Section 301 of title III of Pub. L. 93-495 provided that: "This 
title [enacting sections 1666 to 1666j of this title, amending this 
section and sections 1602, 1610, 1631, 1632, and 1637 of this title, and 
enacting provision set out as a note under section 1666 of this title) 
may be cited as the 'Fair Credit Billing Act'." 
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Short Title 

Section 1 of Pub. L. 90-321 provided that: "This Act [enacting this 
chapter, sections 891 to 896 of Title 18, Crimes and Criminal Procedure, 
and provisions set out as notes under this section, sections 1631 and 
1671 of this title, and section 891 of Title 18] may be cited as the 
'Consumer Credit Protection Act'.' , 

Section 101 of title I of Pub. L. 90-321 provided that: "This title 
[enacting this subchapter] may be cited as the 'Truth in Lending Act'." 

Section 401 of title IV of Pub. L. 90-321, as added by Pub. L. 104-
208, div. A, title II, Sec. 2451, Sept. 30, 1996, 110 Stat. 3009-454, 
provided that: "This title [enacting subchapter II-A of this chapter] 
may be cited as the 'Credit Repair Organizations Act'." 

Section 601 of title VI of Pub. L. 90-321, as added by Pub. L. 91-
508, title VI, Sec. 601, Oct. 26, 1970, 84 Stat. 1128, provided that: 
"This title [enacting subchapter III of this chapter] may be cited as 
the 'Fair Credit Reporting Act'." 

Section 709 of title VII of Pub. L. 90-321, as added by section l(b} 
of Pub. L. 94-239, Mar. 23, 1976, 90 Stat. 251, provided that: "This 
title [enacting subchapter IV of this chapter and notes set out under 
section 1691 of this title] may be cited as the 'Equal Credit 
Opportunity Act'.' , 

Section 801 of title VIII of Pub. L. 90-321, as added by Pub. L. 95-
109, Sept. 20, 1977, 91 Stat. 874, provided that: "This title [enacting 
subchapter V of this chapter] may be cited as the 'Fair Debt Collection 
Practices Act'." 

Section 901 of title IX of Pub. L. 90-321, as added Pub. L. 95-630, 
title XX, Sec. 2001, Nov. 10, 1978, 92 Stat. 3728, provided that: "This 
title [enacting subchapter VI of this chapter] may be cited as the 
'Electronic Fund Transfer Act'." 

Severability 

Section 501 of Pub. L. 90-321 provided that: "If a provision 
enacted by this Act [see Short Title note above], is held invalid, all 
valid provisions that are severable from the invalid provision remain in 
effect. If a provision enacted by this Act is held invalid in one or 
more of its applications, the provision remains in effect in all valid 
applications that are severable from the invalid application or 
applications. ' , 

Federal Reserve Study of Home Equity Lending and Appropriate Interest 
Rate Index 

Pub. L. 103-325, title I, Sec. 157, Sept. 23, 1994, 108 Stat. 2197, 
provided that: "During the period beginning 180 days after the date of 
enactment of this Act [Sept. 23, 1994] and ending 2 years after that 
date of enactment, the Board of Governors of the Federal Reserve System 
shall conduct a study and submit to the Congress a report, including 
recommendations for any appropriate legislation, regarding--

, '(1) whether a consumer engaging in an open end credit 
transaction (as defined in section 103 of the Truth in Lending Act 
[15 U.S.C. 1602]) secured by the consumer's principal dwelling is 
provided adequate protections under Federal law, including section 
127A of the Truth in Lending Act [15 U.S.C. 1637a]; and 

"(2) whether a more appropriate interest rate index exists for 
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purposes of subparagraph (A) of section 103(aa) (1) of the Truth in 
Lending Act (as added by section 152(a) of this Act [15 U.S.C. 
1602 (aa) (1) (A)]) than the yield on Treasury securities referred to 
in that subparagraph." 

Hearings on Home Equity Lending 

Pub. L. 103-325, title I, Sec. 158, Sept. 23, 1994, 108 Stat. 2197, 
provided that: 

"(a) Hearings.--Not less than once during the 3-year period 
beginning on the date of enactment of this Act [Sept. 23, 1994], and 
regularly thereafter, the Board of Governors of the Federal Reserve 
System, in consultation with the Consumer Advisory Council of the Board, 
shall conduct a public hearing to examine the home equity loan market 
and the adequacy of existing regulatory and legislative provisions and 
the provisions of this subtitle [see Short Title of 1994 Amendment note 
above] in protecting the interests of consumers, and low-income 
consumers in particular. 

"(b) Participation.--In conducting hearings required by subsection 
(a), the Board of Governors of the Federal Reserve System shall solicit 
participation from consumers, representatives of consumers, lenders, and 
other interested parties.' , 

Study by Federal Reserve Board of Governors Covering Effect of Charge 
Card Transactions Upon Card Issuers, Merchants, and Consumers 

Pub. L. 97-25, title II, Sec. 202, July 27, 1981, 95 Stat. 145, 
directed Board of Governors of Federal Reserve System, not later than 2 
years after July 27, 1981, to prepare a study and submit its findings to 
Congress on the effect of charge card transactions upon card issuers, 
merchants, and consumers. 

Inference of Legislative Intent in Section Captions and Catchlines 

Section 502 of Pub. L. 90-321 provided that: "Captions and 
catchlines are intended solely as aids to convenient reference, and no 
inference as to the legislative intent with respect to any provision 
enacted by this Act [enacting this chapter, section 891 to 896 of Title 
18, Crimes and Criminal Procedure, and provisions set out as notes under 
this section, sections 1631 and 1671 of this title, and section 891 of 
Title 18] may be drawn from them. ' , 

Grammatical Usages 

Section 503 of Pub. L. 90-321 provided that: "In this Act [enacting 
this chapter, sections 891 to 896 of Title 18, Crimes and Criminal 
Procedure, and provisions set out as notes under sections 1601, 1631 and 
1671 of this title, and section 891 of Title 18): 

"(1) The word 'may' is used to indicate that an action either 
is authorized or is permitted. 

"(2) The word 'shall' is used to indicate that an action is 
both authorized and required. 

"(3) The phrase 'may not' is used to indicate that an action is 
both unauthorized and forbidden. 

"(4) Rules of law are stated in the indicative mood." 
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§ 1602. Definitions and rules of construction. 
Share I 

From the U.S. Code Online via GPO Access 
[wais.access.gpo.gov) 
[Laws in effect as of January 24, 2002) 
[Document not affected by Public Laws enacted between 

January 24, 2002 and December 19, 2002] 
[CITE: 15USC1602) 

TITLE 15--COMMERCE AND TRADE 

CHAPTER 41--CONSUMER CREDIT PROTECTION 

SUBCHAPTER I--CONSUMER CREDIT COST DISCLOSURE 

Part A--General Provisions 

Sec. 1602. Definitions and rules of construction 

(a) The definitions and rules of construction set forth in this 
section are applicable for the purposes of this subchapter. 

(b) The term "Board" refers to the Board of Governors of the 
Federal Reserve System. 

(c) The term "organization" means a corporation, government or 
governmental subdivision or agency, trust, estate, partnership, 
cooperative, or association. 

(d) The term "person" means a natural person or an organization. 
(e) The term "credit" means the right granted by a creditor to a 

debtor to defer payment of debt or to incur debt and defer its payment. 
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(f) The term "creditor" refers only to a person who both (1) 
regularly extends, whether in connection with loans, sales of property 
or services, or otherwise, consumer credit which is payable by agreement 
in more than four installments or for which the payment of a finance 
charge is or may be required, and (2) is the person to whom the debt 
arising from the consumer credit transaction is initially payable on the 
face of the evidence of indebtedness or, if there is no such evidence of 
indebtedness, by agreement. Notwithstanding the preceding sentence, in 
the case of an open-end credit plan involving a credit card, the card 
issuer and any person who honors the credit card and offers a discount 
which is a finance charge are creditors. For the purpose of the 
requirements imposed under part D of this subchapter and sections 
1637 (a) (5), 1637 (a) (6), 1637 (a) (7), 1637 (b) (1), 1637 (b) (2), 1637 (b) (3), 
1637(b) (8), and 1637(b) (10) of this title, the term "creditor" shall 
also include card issuers whether or not the amount due is payable by 
agreement in more than four installments or the payment of a finance 
charge is or may be required, and the Board shall, by regulation, apply 
these requirements to such card issuers, to the extent appropriate, even 
though the requirements are by their terms applicable only to creditors 
offering open-end credit plans. Any person who originates 2 or more 
mortgages referred to in subsection (aa) of this section in any 12-month 
period or any person who originates 1 or more such mortgages through a 
mortgage broker shall be considered to be a creditor for purposes of 
this subchapter. 

(g) The term "credit sale" refers to any sale in which the seller 
is a creditor. The term includes any contract in the form of a bailment 
or lease if the bailee or lessee contracts to pay as compensation for 
use a sum substantially equivalent to or in excess of the aggregate 
value of the property and services involved and it is agreed that the 
bailee or lessee will become, or for no other or a nominal consideration 
has the option to become, the owner of the property upon full compliance 
with his obligations under the contract. 

(h) The adjective "consumer' " used with reference to a credit 
transaction, characterizes the transaction as one in which the party to 
whom credit is offered or extended is a natural person, and the money, 
property, or services which are the subject of the transaction are 
primarily for personal, family, or household purposes. 

(i) The term "open end credit plan" means a plan under which the 
creditor reasonably contemplates repeated transactions, which prescribes 
the terms of such transactions, and which provides for a finance charge 
which may be computed from time to time on the outstanding unpaid 
balance. A credit plan which is an open end credit plan within the 
meaning of the preceding sentence is an open end credit plan even if 
credit information is verified from time to time. 

(j) The term "adequate notice," as used in section 1643 of this 
title, means a printed notice to a cardholder which sets forth the 
pertinent facts clearly and conspicuously so that a person against whom 
it is to operate could reasonably be expected to have noticed it and 
understood its meaning. Such notice may be given to a cardholder by 
printing the notice on any credit card, or on each periodic statement of 
account, issued to the cardholder, or by any other means reasonably 
assuring the receipt thereof by the cardholder. 

(k) The term "credit card" means any card, plate, coupon book or 
other credit device existing for the purpose of obtaining money, 
property, labor, or services on credit. 

(1) The term "accepted credit card" means any credit card which 
the cardholder has requested and received or has signed or has used, or 
authorized another to use, for the purpose of obtaining money, property, 
labor, or services on credit. 

(m) The term "cardholder" means any person to whom a credit card 
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is issued or any person who has agreed with the card issuer to pay 
obligations arising from the issuance of a credit card to another 
person. 

(n) The term' 'card issuer" means any person who issues a credit 
card, or the agent of such person with respect to such card. 

(0) The term' 'unauthorized use, " as used in section 1643 of this 
title, means a use of a credit card by a person other than the 
cardholder who does not have actual, implied, or apparent authority for 
such use and from which the cardholder receives no benefit. 

(p) The term "discount" as used in section 1666f of this title 
means a reduction made from the regular price. The term "discount" as 
used in section 1666f of this title shall not mean a surcharge. 

(q) The term "surcharge" as used in this section and section 1666f 
of this title means any means of increasing the regular price to a 
cardholder which is not imposed upon customers paying by cash, check, or 
similar means. ' , 

(r) The term "State" refers to any State, the Commonwealth of 
Puerto Rico, the District of Columbia, and any territory or possession 
of the United States. 

(s) The term' 'agricultural purposes" includes the production, 
harvest, exhibition, marketing, transportation, processing, or 
manufacture of agricultural products by a natural person who cultivates, 
plants, propagates, or nurtures those agricultural products, including 
but not limited to the acquisition of farmland, real property with a 
farm residence, and personal property and services used primarily in 
farming. 

(t) The term' 'agricultural products" includes agricultural, 
horticultural, viticultural, and dairy products, livestock, wildlife, 
poultry, bees, forest products, fish and shellfish, and any products 
thereof, including processed and manufactured products, and any and all 
products raised or produced on farms and any processed or manufactured 
products thereof. 

(u) The term "material disclosures" means the disclosure, as 
required by this subchapter, of the annual percentage rate, the method 
of determining the finance charge and the balance upon which a finance 
charge will be imposed, the amount of the finance charge, the amount to 
be financed, the total of payments, the number and amount of payments, 
the due dates or periods of payments scheduled to repay the 
indebtedness, and the disclosures required by section 1639(a) of this 
title. 

(v) The term' 'dwelling" means a residential structure or mobile 
home which contains one to four family housing units, or individual 
units of condominiums or cooperatives. 

(w) The term' 'residential mortgage transaction" means a 
transaction in which a mortgage, deed of trust, purchase money security 
interest arising under an installment sales contract, or equivalent 
consensual security interest is created or retained against the 
consumer's dwelling to finance the acquisition or initial construction 
of such dwelling. 

(x) As used in this section and section 1666f of this title, the 
term "regular price" means the tag or posted price charged for the 
property or service if a single price is tagged or posted, or the price 
charged for the property or service when payment is made by use of an 
open-end credit plan or a credit card if either (1) no price is tagged 
or posted, or (2) two prices are tagged or posted, one of which is 
charged when payment is made by use of an open-end credit plan or a 
credit card and the other when payment is made by use of cash, check, or 
similar means. For purposes of this definition, payment by check, draft, 
or other negotiable instrument which may result in the debiting of an 
open-end credit plan or a credit cardholder's open-end account shall not 
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be considered payment made by use of the plan or the account. 
(y) Any reference to any requirement imposed under this subchapter 

or any provision thereof includes reference to the regulations of the 
Board under this subchapter or the provision thereof in question. 

(z) The disclosure of an amount or percentage which is greater than 
the amount or percentage required to be disclosed under this subchapter 
does not in itself constitute a violation of this subchapter. 

(aa) (1) A mortgage referred to in this subsection means a consumer 
credit transaction that is secured by the consumer's principal dwelling, 
other than a residential mortgage transaction, a reverse mortgage 
transaction, or a transaction under an open end credit plan, if--

(A) the annual percentage rate at consummation of the 
transaction will exceed by more than 10 percentage points the yield 
on Tr:easury securities having comparable periods of maturity on .the 
fifteenth day of the month immediately preceding the month in which 
the application for the extension of credit is received by the 
creditor; or 

(B) the total points and fees payable by the consumer at or 
before closing will exceed the greater of--

(i) 8 percent of the total loan amount; or 
(ii) $400. 

(2) (A) After the 2-year period beginning on the effective date of 
the regulations promulgated under section 155 of the Riegle Community 
Development and Regulatory Improvement Act of 1994, and no more 
frequently than biennially after the first increase or decrease under 
this subparagraph, the Board may by regulation increase or decrease the 
number of percentage points specified in paragraph (1) (A), if the Board 
determines that the increase or decrease is--

(i) consistent with the consumer protections against abusive 
lending provided by the amendments made by subtitle B of title I of 
the Riegle Community Development and Regulatory Improvement Act of 
1994; and 

(ii) warranted by the need for credit. 

(B) An increase or decrease under subparagraph (A) may not result in 
the number of percentage points referred to in subparagraph (A) being-­

(i) less that 8 percentage points; or 
(ii) greater than 12 percentage points. 

(C) In determining whether to increase or decrease the number of 
percentage points referred to in subparagraph (A), the Board shall 
consult with representatives of consumers, including low-income 
consumers, and lenders. 

(3) The amount specified in paragraph (1) (B) (ii) shall be adjusted 
annually on January 1 by the annual percentage change in the Consumer 
Price Index, as reported on June 1 of the year preceding such 
adjustment. 

(4) For purposes of paragraph (1) (B), points and fees shall 
include--

(A) all items included in the finance charge, except interest or 
the time-price differential; 

(B) all compensation paid to mortgage brokers; 
(C) each of the charges listed in section 1605(e) of this title 

(except an escrow for future payment of taxes), unless--
(i) the charge is reasonable; 
(ii) the creditor receives no direct or indirect 

compensation; and 
(iii) the charge is paid to a third party unaffiliated with 

the creditor; and 
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(D) such other charges as the Board determines to be 
appropriate. 

(5) This subsection shall not be construed to limit the rate of 
interest or the finance charge that a person may charge a consumer for 
any extension of credit. 

(bb) The term "reverse mortgage transaction" means a nonrecourse 
transaction in which a mortgage, deed of trust, or equivalent consensual 
security interest is created against the consumer's principal dwelling-­

(1) securing one or more advances; and 
(2) with respect to which the payment of any principal, 

interest, and shared appreciation or equity is due and payable 
(other than in the case of default) only after--

(A) the transfer of the dwelling; 
(B) the consumer ceases to occupy the dwelling as a 

principal dwelling; or 
(C) the death of the consumer. 

(Pub. L. 90-321, title I, Sec. 103, May 29, 1968, 82 Stat. 147; Pub. L. 
91-508, title V, Sec. 501, Oct. 26, 1970, 84 Stat. 1126; Pub. L. 93-495, 
title III, Sec. 303, Oct. 28, 1974, 88 Stat. 1511; Pub. L. 94-222, 
Sec. 3(a), Feb. 27, 1976, 90 Stat. 197; Pub. L. 96-221, title VI, 
Secs. 602, 603 (a), (b), 604, 612 (a) (2), (b), Mar. 31, 1980, 94 Stat. 
168, 169, 175, 176; Pub. L. 97-25, title I, Sec. 102, July 27, 1981, 95 
Stat. 144; Pub. L. 97-320, title VII, Sec. 702(a), Oct. 15, 1982, 96 
Stat. 1538; Pub. L. 103-325, title I, Secs. 152(a)-(c), 154(a), Sept. 
23, 1994, 108 Stat. 2190, 2191, 2196.) 

References in Text 

The Riegle Community Development and Regulatory Improvement Act of 
1994, referred to in subsec. (aa) (2) (A) (i), is Pub. L. 103-325, Sept. 
23, 1994, 108 Stat. 2160. Section 155 of the Act is set out below. For 
classification of subtitle B of title I of the Act, known as the "Horne 
Ownership and Equity Protection Act of 1994", see Short Title of 1994 
Amendment note set out under section 1601 of this title. For complete 
classification of this Act to the Code, see Short Title note set out 
under section 4701 of Title 12, Banks and Banking, and Tables. 

Amendments 

1994--Subsec. (f). Pub. L. 103-325, Sec. 152(c), inserted at end 
"Any person who originates 2 or more mortgages referred to in 
subsection (aa) of this section in any 12-month period or any person who 
originates 1 or more such mortgages through a mortgage broker shall be 
considered to be a creditor for purposes of this subchapter." 

SUbsec. (u). Pub. L. 103-325, Sec. 152(b), substituted "the due 
dates" for "and the due dates" and inserted before period at end 
and the disclosures required by section 1639(a) of this title". 

Subsec. (aa). Pub. L. 103-325, Sec. 152(a), added subsec. (aa). 
Subsec. (bb). Pub. L. 103-325, Sec. 154(a), added subsec. (bb). 
1982--Subsec. (f). Pub. L. 97-320 struck out provision that a person 

who regularly arranged for the extension of consumer credit payable in 
more than four installments or for which the payment of a finance charge 
was or might have been required from persons not creditors was a 
creditor, and provision that this subchapter applied to any creditor, 
irrespective of his or its status as a natural person or any type of 
organization, who was a card issuer. 
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1981--Subsecs. (x) to (z). Pub. L. 97-25 added subsec. (z) and, 
effective Apr. 10, 1982, redesignated subsecs. (x), (y), and (z) as (y), 
(z), and (x), respectively. 

1980--Subsec. (f). Pub. L. 96-221, Sec. 602(a), substituted 
provisions defining term "creditor" as referring only to a person who 
both regularly extends consumer credit, subject to specified conditions, 
and is the person to whom the debt arising is initially payable on the 
face of the indebtedness or by agreement, and notwithstanding such 
provisions, also refers to a person regularly arranging for the 
extension of consumer credit, and a card issuer and any person honoring 
the credit card, subject to specified conditions, for provisions 
defining term "creditor" as referring only to creditors who regularly 
extend, or arrange for the extension of ,credit payable in more than four 
installments or where a finance charge is or may be required, and 
substituted "(a)(5)" for "(a)(6)", "(a)(6)" for "(a)(7)", 
"(a)(7)" for "(a)(8)", "(b)(8)" for "(b)(9)", and "(b)(10)" 
for "(b) (11) , , . 

Subsec. (g). Pub. L. 96-221, Sec. 602(b), substituted "in which the 
seller is a creditor" for "with respect to which credit is extended or 
arranged by the seller' , . 

Subsec. (h). Pub. L. 96-221, Sec. 603(a), struck out applicability 
to agricultural purposes. 

Subsec. (i). Pub. L. 96-221, Sec. 604, inserted provisions 
respecting the reasonable contemplations of the creditor, and 
verification of credit information from time to time. 

Subsecs. (s), (t). Pub. L. 96-221, Sec. 603(b), added subsecs. (s) 
and (t). Former subsecs. (s) and (t) redesignated (x) and (y), 
respectively. 

Subsec. (u). Pub. L. 96-221, Sec. 612(a) (2), added subsec. (u). 
Subsecs. (v), (w). Pub. L. 96-221, Sec. 612(b), added subsecs. (v) 

and (w). 
Subsecs. (x), (y). Pub. L. 96-221, Sec. 603(b), redesignated former 

subsecs. (s) and (t) as (x) and (y), respectively. 
1976--Subsecs. (p) to (t). Pub. L. 94-222 added subsecs. (p) and (q) 

and redesignated former subsecs. (p) to (r) as (r) to (t), respectively. 
1974--Subsec. (f). Pub. L. 93-495 inserted provision requiring the 

credit to be payable by agreement in more than four installments and 
defining term "creditor" for the purposes of the requirements imposed 
under the enumerated sections of this chapter. 

1970--Subsecs. (j) to (r). Pub. L. 91-508 added subsecs. (j) to (0) 
and redesignated former subsecs. (j) to (1) as (p) to (r), respectively. 

Effective Date of 1982 Amendment 

Section 702(b) of Pub. L. 97-320 provided that: "The amendment made 
by subsection (a) [amending this section] shall take effect on the 
effective date of title VI of the Depository Institutions Deregulation 
and Monetary Control Act of 1980 [two years and six months after Mar. 
31, 1980, see Effective Date of 1980 Amendment note below] . ' , 

Effective Date of 1981 Amendment 

Section 102(b) of Pub. L. 97-25 provided that the amendment made by 
that section is effective Apr. 10, 1982. 

Effective Date of 1980 Amendment 
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Section 625 of title VI of Pub. L. 96-221, as amended by Pub. L. 97-
25, title III, Sec. 301, July 27, 1981, 95 Stat. 145; Pub. L. 97-110, 
title III, Sec. 301, Dec. 26, 1981, 95 Stat. 1515, provided that: 

"(a) Except as provided in section 608(b) [set out as an Effective 
Date of 1980 Amendment note under section 1607 of this title], the 
amendments made by this title [enacting section 1646 of this title, 
amending sections 57a, 1602 to 1606, 1610, 1612,1613, 1631, 1632, 1635, 
1637, 1638, 1640, 1641, 1643, 1663, 1664, 1665a, 1666, 1666d, 1667d, and 
1691f of this title, repealing sections 1614, 1636, and 1639 of this 
title, and enacting provisions set out as a note under section 1601 of 
this title] shall take effect upon the expiration of two years and six 
months after the date of enactment of this title [Mar. 31, 1980]. 

"(b) All regulations, forms, and clauses required to be prescribed 
under the amendments made by this title shall be promulgated at least 
one year prior to such effective date. 

"(c) Notwithstanding subsections (a) and (b), any creditor may 
comply with the amendments made by this title, in accordance with the 
regulations, forms, and clauses prescribed by the Board, prior to such 
effective date. Any creditor who elects to comply with such amendments 
and any assignee of such a creditor shall be subject to the provisions 
of sections 130 and 131 of the Truth in Lending Act, as amended by 
sections 615 and 616, respectively, of this title [sections 1640 and 
1641 of this title]." 

Effective Date of 1974 Amendment 

For effective date of amendment by Pub. L. 93-495, see section 308 
of Pub. L. 93-495, set out as an Effective Date note under section 1666 
of this title. 

Regulations 

Section 155 of title I of Pub. L. 103-325 provided that: "Not later 
than 180 days after the date of enactment of this Act [Sept. 23, 1994], 
the Board of Governors of the Federal Reserve System shall issue such 
regulations as may be necessary to carry out this subtitle [subtitle B 
(Secs. 151-158) of title I of Pub. L. 103-325, see Short Title of 1994 

Amendment note set out under section 1601 of this title], and such 
regulations shall become effective on the date on which disclosure 
regulations are required to become effective under section 105(d) of the 
Truth in Lending Act [15 U.S.C. Sec. 1604(d)]." 

Applicability of 1994 Amendments and Regulations to Subsection (aa) 
Mortgages 

Section 156 of title I of Pub. L. 103-325 provided that: "This 
subtitle [subtitle B (Secs. 151-158) of title I of Pub. L. 103-325, see 
Short Title of 1994 Amendment note set out under section 1601 of this 
title], and the amendments made by this subtitle, shall apply to every 
mortgage referred to in section 103(aa) of the Truth in Lending Act [15 
U.S.C. 1602(aa)] (as added by section 152(a) of this Act) consummated on 
or after the date on which regulations issued under section 155 [set out 
above] become effective." 

Section Referred to in Other Sections 

This section is referred to in sections 78m, 1604, 1605, 1610, 1615, 
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1631, 1635, 1638, 1639, 1641, 1667, 1679a, 1693a, 1693g of this title; 
title 12 sections 1735f-5, 1735f-7a, 1834b, 2602, 3401; title 18 section 
1030; title 26 section 6311; title 42 section 5511. 
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RCW 19.146.100 

Violations of chapter - Application of consumer 
protection act. 

The legislature finds that the practices governed by this chapter are matters vitally affecting 
the public interest for the purpose of applying the consumer protection act, chapter 19.86 
RCW. Any violation of this chapter is not reasonable in relation to the development and 
preservation of business and is an unfair or deceptive act or practice and unfair method of 
competition in the conduct of trade or commerce in violation of RCW 19.86.020. Remedies 
provided by chapter 19.86 RCW are cumulative and not exclusive. 

[1994 c 33 § 25; 1987 c 391 § 12.] 
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RCW 19.146.010 

Definitions. 

*** CHANGE IN 2010 *** (SEE 2608.Sl) *** 

ch I Help 

Unless the context clearly requires otherwise, the definitions in this section apply throughout 
this chapter. 

(1) "Affiliate" means any person who directly or indirectly through one or more 
intermediaries, controls, or is controlled by, or is under common control with another person. 

(2) "Application" means the same as in Regulation X, Real Estate Settlement Procedures, 
24 C.F.R. Sec. 3500. 

(3) "Borrower" means any person who consults with or retains a mortgage broker or loan 
originator in an effort to obtain or seek advice or information on obtaining or applying to 
obtain a residential mortgage loan for himself, herself, or persons including himself or herself, 
regardless 'of whether the person actually obtains such a loan. 

(4) "Computer loan information systems" or "CLI system" means a real estate mortgage 
financing information system that facilitates the provision of information to consumers by a 
mortgage broker, loan originator, lender, real estate agent, or other person regarding interest 
rates and other loan terms available from different lenders. 

(5) "Department" means the department of financial institutions. 

(6) "Designated broker" means a natural person designated as the person responsible for 
activities of the licensed mortgage broker in conducting the business of a mortgage broker 
under this chapter and who meets the experience and examination requirements set forth in 
RCW 19.146.210(1)(e). 

(7) "Director" means the director of financial institutions. 

(8) "Employee" means an individual who has an employment relationship with a mortgage 
broker, and the individual is treated as an employee by the mortgage broker for purposes of 
compliance with federal income tax laws. 

(9) "Federal banking agencies" means the board of governors of the federal reserve 
system, comptroller of the currency, director of the office of thrift supervision, national credit 
union administration, and federal deposit insurance corporation. 

(10) "Independent contractor" or "person who independently contracts" means any person 
that expressly or impliedly contracts to perform mortgage brokering services for another and 
that with respect to its manner or means of performing the services is not subject to the 
other's right of control, and that is not treated as an employee by the other for purposes of 
compliance with federal income tax laws. 

(11 )(a) "Loan originator" means a natural person who for direct or indirect compensation 
or gain, or in the expectation of direct or indirect compensation or gain (i) takes a residential 
mortgage loan application for a mortgage broker, or (ii) offers or negotiates terms of a 
mortgage loan. "Loan originator" also includes a person who holds themselves out to the 
public as able to perform any of these activities. "Loan originator" does not mean persons 
performing purely administrative or clerical tasks for a mortgage broker. For the purposes of 
this subsection, "administrative or clerical tasks" means the receipt, collection, and 
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distribution of information common for the processing of a loan in the mortgage industry and 
communication with a borrower to obtain information necessary for the processing of a loan. 
A person who holds himself or herself out to the public as able to obtain a loan is not 
performing administrative or clerical tasks. 

(b) "Loan originator" does not include a person or entity that only performs real estate 
brokerage activities and is licensed or registered in accordance with applicable state law, 
unless the person or entity is compensated by a lender, a mortgage broker, or other 
mortgage loan originator or by any agent of such a lender, mortgage broker, or other 
mortgage loan originator. For purposes of this chapter, the term "real estate brokerage 
activity" means any activity that involves offering or providing real estate brokerage services 
to the public, including: 

(i) Acting as a real estate agent or real estate broker for a buyer, seller, lessor, or lessee 
of real property; 

(ii) Bringing together parties interested in the sale, purchase, lease, rental, or exchange of 
real property; 

(iii) Negotiating, on behalf of any party, any portion of a contract relating to the sale, 
purchase, lease, rental, or exchange of real property, other than in connection with providing 
financing with respect to such a transaction; 

(iv) Engaging in any activity for which a person engaged in the activity is required to be 
registered or licensed as a real estate agent or real estate broker under any applicable law; 
and 

(v) Offering to engage in any activity, or act in any capacity, described in (b)(i) through (iv) 
of this subsection. 

(c) "Loan originator" does not include a person or entity solely involved in extensions of 
credit relating to timeshare plans, as that term is defined in section 101 (530) of Title 11, 
United States Code. 

(12) "Loan processor" means an individual who performs clerical or support duties as an 
employee at the direction of and subject to the supervision and instruction of a person 
licensed, or exempt from licensing, under chapter 19.146 RCW. 

(13) "Lock-in agreement" means an agreement with a borrower made by a mortgage 
broker or loan originator, in which the mortgage broker or loan originator agrees that, for a 
period of time, a specific interest rate or other financing terms will be the rate or terms at 
which it will make a loan available to that borrower. 

(14) "Mortgage broker" means any person who for compensation or gain, or in the 
expectation of compensation or gain (a) assists a person in obtaining or applying to obtain a 
residential mortgage loan or (b) holds himself or herself out as being able to assist a person 
in obtaining or applying to obtain a residential mortgage loan. 

(15) "Mortgage loan originator" has the same meaning as "loan originator." 

(16) "Nationwide mortgage licensing system and registry" means a mortgage licensing 
system developed and maintained by the conference of state bank supervisors and the 
American association of residential mortgage regulators for the licensing and registration of 
mortgage loan originators. 

(17) "Person" means a natural person, corporation, company, limited liability corporation, 
partnership, or association. 

(18) "Principal" means any person who controls, directly or indirectly through one or more 
intermediaries, or alone or in concert with others, a ten percent or greater interest in a 
partnership, company, association, or corporation, and the owner of a sole proprietorship. 

(19) "Residential mortgage loan" means any loan primarily for personal, family, or 
household use secured by a mortgage or deed of trust on residential real estate upon which 
is constructed or intended to be constructed a single family dwelling or multiple family 
dwelling of four or less units. 

(20) "S.A.F.E. act" means the secure and fair enforcement for mortgage licensing act of 
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2008, or Title V of the housing and economic recovery act of 2008 ("HERA"), P.L. 110-289, 
effective July 30,2008. 

(21) "Third-party provider" means any person other than a mortgage broker or lender who 
provides goods or services to the mortgage broker in connection with the preparation of the 
borrower's loan and includes, but is not limited to, credit reporting agencies, title companies, 
appraisers, structural and pest inspectors, or escrow companies. 

(22) "Unique identifier" means a number or other identifier assigned by protocols 
established by the nationwide mortgage licensing system and registry. 

[2009 c 528 § 1; 2008 c 78 § 3; 2006 c 19 § 2; 1997 c 106 § 1; 1994 c 33 § 3; 1993 c 468 § 2; 1987 c 391 § 3.] 

Notes: 
Effective date -- License requirement -- 2009 c 528: "(1) In order to 

facilitate an orderly transition to licensing and minimize disruption in the 
mortgage marketplace, sections 4, 6 through 9, 11, 12, 14, and 17 [of this act] 
are effective January 1, 2010. 

(2) In order to facilitate an orderly transition to licensing and minimize 
disruption in the mortgage marketplace, mortgage loan originators who were 
previously exempt as exclusive agents under RCW 19.146.020(1 )(a)(ii) must 
obtain a mortgage loan originator license under this chapter before July 1, 
2010." [2009 c 528 § 19.] 

Implementation -- 2009 c 528: "The director of financial institutions or the 
director's designee may take the actions necessary to ensure this act is 
implemented on July 1, 2010." [2009 c 528 § 20.] 

Severability -- 2008 c 78: See note following RCW 31.04.025. 

Severability --1997 c 106: "If any provision of this act or its application to any 
person or circumstance is held invalid, the remainder of the act or the application 
of the provision to other persons or circumstances is not affected." [1997 c 106 § 
22.] 

Adoption of rules -- Severability -- 1993 c 468: See notes following RCW 
19.146.0201. 

Effective dates --1993 c 468: See note following RCW 19.146.200. 
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Mark OlIa states as follows: . . . 

I am a citizen of the United States of America and a resident of the S~~~f<~, ,_' .. __ ~· 
Oregon , I am over the age of 21 years, I am _a party to this action, and I am competent to be a 

witness herein. fP .. \.+-' ' (} .....:;;-
A «.\). . ..f\N \ S o~\-

On this~h day of July, 2010, I caused copies of the foregoing "~ELLAN i SblU:Ef-A.f~'k. 

aild ARP~l.l. AJ~JT'~ ~:'N~j:I~ ~~A~~~ ~~~~ !~~\~ 
following parties as indicated below: 

Attorney for Defendants/Respondents 
Law Office of Isaac A. Anderson 
19717 Front Street 
Poulsbo, W A 98370 
Phone: 360-779-4292 

Court of Appeals: Division II 
State of Washington 
950 Broadway, Suite 300 
Tacoma, W A 98402 

[X] Certified US Mail 

[X] Certified US Mail 

I declare under penalty of perjury under the laws of the State of Oregon that the 

foregoing is true and correct. 

Executed at Medford, Oregon this.3lth day of July, 2010. 


