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A ASSIGMENTS OF ERROR

1 The trial court erred when it entered Findings of Fact NO II

111 and IV mixed finding of fact and conclusion of law

1 Did Mr Lindholm receive a fair trial where the trial court

previously had represented Mr Lindholmsbrother on a matter related to

4 Assuming arguendo that the trial court discovered the conflict

midtrial did the trial court have an obligation to inform the parties and

also to engage in a colloquy with the defendant to assure that the

defendant understood his constitutional right and was making a

constitutionally informed waiver of that right

5 Was trial counsel ineffective for failing to inform the defendant

of his constitutional right to a fair trial before an impartial court

6 Where both the trial court and defense counsel fail to fulfill

their constitutional obligations to the defendant is the defendant entitled

to reversal of his case and remand for new trial

7 Is the ha less error doctrine inapplicable to this case
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itself was discretionary trial counsel should have discussed the waiver of

the constitutional right to a fair trial with the defendant

C STATEMENT OF THE CASE

CHRIS ANTHONY LINDHOLM defendant herein was

convicted by jury before Department 22 the Honorable John R Hickman

of the crimes of kidnapping in the first degree assault in the second

degree felony harassment assault in the third degree and unlawful use of

drug paraphernalia

After a direct appeal and tortured journey through the appellate

During Mr Lindholmstrial the court informed the parties that the
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and D CP 827

Had Dino Sepe then Mr1indhoWs trial counsel known the

extent and nature of the courts representation of the defendantsbrother

then Mr Sepe would have called it to his clienCs attention and discussed it

with him Appendix A CP 827

Mr Lindholm had been in custody prior to trial and had little if

any communication with Steve Lindholm prior to and during trial CP 81C

0

Contrary to the infonnation disclosed on the record the court

represented Mr Lindholmsbrother Steve Lindholm on several occasions

over the years Appendix B CP 827

1 In 198081 Steve Lindholm retained John R

Hickman to represent him against Unhand for a property line dispute

In September 1988 Steve Lindholm retained John

R Hickman to prepare an easement and road maintenance agreement Cpl

3444 Appendix A
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Mr Lindholm had no knowledge that Judge Hickman had ever

represented his brother Mr Lindholm particularly did not know that

Steve Lindholm had removed Mr Lindholm and his wife Jill from his will

because of ill feelings Steve Lindholm discussed these concerns with

John R Hickman

The defendant learned the full extent of John R I lickmansprior

representation of Steve Lindholm only within the past several months

prior to his motion for new trial

After oral argument the court denied Mr Lindholmsmotion for

The court entered findings of fact which are challenged herein CAP
C

Mr Lindholm thereafter timely filed this appeal CP 67

D LAW AND ARGI

Under Washington law there are two kinds of affidavits of
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In the instant case Mr Lindholm could not exercise his right to

affidavit the court because the court did not timely disclose the

information upon which an affidavit could be based Instead the court

disclosed the information after the trial had commenced and witnesses had

When defense counsel learned of the facts warranting an affidavit

ofprejudice he did not ask for sufficient time to discuss this important

constitutional issue with Mr Lindholm As a result Mr Lindholm could

not make anv decision regarding waive ofthis important constitutional

Mr Lindholmsappeal thus concerns the exercise of this right

I Mr Lindholm did not receive a fair trial because the trial court
reviously re resented ISr Lindholrusbrother on a matter related to this

case The trial court did not disclose this
manner thus rohibiti a Mr Lindholm from timely exercisin his ri ht to
file an affidavit of re u ice

As established above in the statement of the case the trial court had

represented Mr Lindholms brother on numerous matters including a
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There apparently was no further discussion of this matter

In this case the court failed to follow the required procedure and

the attorneys were ignorant of the required procedure Instead the court

simply stated I just want you to know that I didntknow that that had

occurred TRIAL RP 5 By that the court clearly referred to the

discovery that while in private practice he had represented the defendants

brother on a onetime estate planningdraftingwill situation and that was

The court understandably failed to accurately recall its private
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to the will removed the defendant and his wife from executors as well as

beneficiaries The defendantsbrother removed the because of concerns

about domestic violence as well as drug methamphetamine use The

defendants brother obviously did not inform the defendant of these

alterations to the will Moreover the defendant had no knowledge of this

with him after that

Although the courts initial recollections of his encounters with

the defendantsbrother were a little sketchy the court later learned of the

full scope of that representation

Defense could have and should have inquired about the full scope

of the courts representation of the defendant by consulting with the

defendantsbrother and asking the court for a thorough examination of theZ

courtsprivate practice files

As a result of these deficiencies the defendant was denied his

constitutional right to trial by an impartial tribunal This right is a
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Structural errors are defects in the constitution of the trial mechanism

which defy analysis by harmlesseffor standards Id Examples of

structural error include the denial of an impartial tribunal the denial of

counsel id and the failure to give a reasonable doubt instruction to the

punishment may be regarded as fundamentally fair Fultrunante I I I S

Ct at 1265 quoting Rose v lark 478 US 570 577792 L Ed it

460 106 S ft 3101 1986 Trial errors in contrast impacts defendants

constitutional rights without destroying the trials basic structure Statatenzn

v Hhi 1422 9th Cir 1995 citing AriZona vLL dev 994 F2d 1417

Fuhniname I I I S Ct at 126465

4 The harmless error doctrine is inapplicable to this case

Structural errorsdefectsaffecting the framework within which

the trial proceedsare not subject to harmless error review Arizona v

Fuhninante 499 US 279 31 dq 111 SCt 1246 113 LEd2d 20 1991

In contrast trial errorsthoseaffecting the trial process itself

may be reviewed for harmless error Id
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For these reasons this court must reverse Mr Lindohns

convictions and remand the matter for new trial

E CONCLITSION

Based upon the taw and arguments herein Mr Lindholm

respectfully asks this court to reverse his convictions and remand the case

for a new trial Mr Lindholm asks for a trial before a court free from the

appearance of bias as well as one that adhere to the mandatory recusal

DATED this 24 day of Novenmer 20

Respectfully submitted

BA AIWA C NWVSSBA41177igf VPelttomey for Appellant
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