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A. ASSIGNMENTS OF ERROR 

1. The prosecutor committed flagrant, prejudicial misconduct 

in cross-examination and in closing argument. 

2. Appellant Samantha Massey was deprived of her Sixth 

Amendment and Article I, § 22, rights to effective assistance of counsel. 

3. Massey's due process rights and right to appeal were 

violated and the sentencing court acted without statutory authority in 

delegating its authority to set the conditions of Massey's term of 

community custody to the Department of Corrections (DOC). 

B. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

1. It is well-settled that it is serious misconduct for a 

prosecutor to ask a defendant in cross-examination to comment on 

whether the state's witnesses are lying or mistaken. Did the prosecutor 

commit flagrant, ill-intentioned misconduct in repeatedly asking Massey 

to declare that the crucial state's witness was "either lying or grossly 

mistaken" and whether an officer was also "either lying or grossly 

mistaken?" Further, was counsel prejudicially ineffective in failing to 

object to this repeated misconduct? 

2. The jury need not decide who is "telling the truth" in order 

to decide the case. Instead, it is tasked simply with determining whether 

the state has proven its case, beyond a reasonable doubt. Did the 

prosecutor commit flagrant, ill-intentioned misconduct in asking Massey 

in cross-examination to declare that jurors had to decide who was telling 

the truth and being honest? Was counsel prejudicially ineffective in 

failing to object? 
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3. More than 13 years ago, it was made clear that arguments 

which tell the jury they cannot acquit unless they find the state's witnesses 

are lying or mistaken are serious, flagrant and ill-intentioned misconduct. 

Did the prosecutor commit such misconduct in repeatedly arguing in 

closing that the jury could not find Massey "not guilty" unless they found 

that the crucial state's witnesses were "lying or grossly mistaken" and that 

an officer was lying? And was counsel again ineffective in failing to 

object to this highly prejudicial misconduct? 

4. In closing argument, the prosecutor repeatedly told the jury 

they could not acquit unless they found facts which would indicate that 

someone else had committed the crime. Was this argument flagrant and 

ill-intentioned misconduct which misstated the jury's role, effectively 

shifted a burden to Massey to disprove guilt and violated the presumption 

of innocence? Was counsel again prejudicially ineffective in sitting mute 

during this argument? 

5. If the misconduct could have been cured by instruction, is 

reversal required based upon counsel's ineffectiveness in failing to object 

to or attempt to address the prejudice caused by the prosecutor's 

misconduct? 

6. In sentencing Massey, the court did not set forth all the 

conditions with which Massey will have to comply for her term of 

community custody. Instead, the court delegated to the community 

corrections officer (CCO) with DOC the authority to establish "other 

terms," including what "crime-related treatment or counseling services" 

and "crime-related prohibitions" will apply. 
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Did the sentencing court err and were Massey's due process rights 

to notice violated by the court's failure to specify the "crime-related" 

treatment, counseling and prohibitions with which she will have to 

comply? 

Further, was the court's delegation of its authority to set the terms 

of Massey's community custody a wholly improper abdication of its 

duties? 

Did the improper delegation of setting the terms with which 

Massey will have to comply to a DOC employee at some point in the 

future violate Massey's constitutional right to a meaningful appeal? 

C. STATEMENT OF THE CASE 

1. Procedural facts 

Appellant Samantha Massey was charged by information with 

obtaining or attempting to obtain a controlled substance by fraud, deceit 

or misrepresentation. CP 1; RCW 69.50.403(1)( c )(1). After a pretrial 

hearing on a motion to suppress before the Honorable Judge Rosanne 

Buckner on March 30, 2010, a jury trial was held before Judge Buckner 

on March 31, April 1 and April 5, 2010. 1 Once the jury found Massey 

guilty as charged, the court sentenced Massey to serve a standard-range 

sentence. CP 50,86-99; RP 311. Massey appealed and this pleading 

follows. See CP 66-78. 

IThe verbatim report of proceedings consists of3 volumes, which will be referred to as 
follows: 

the volume containing the erR 3.5 hearing of March 30, 2010 (mistakenly labeled 
"March 30, 2009"), as "IRP;" 

the two chronologically paginated volumes of March 31, April 1, 5 and 23,2010, 
as "RP." 
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2. Testimony at trial 

On January 29,2009, someone presented two prescriptions, 

written for I.H? by the Odessa Brown Clinic ("clinic"), to a Safeway 

pharmacy. RP 15-19. Starlyn Hedges was working as a pharmacy 

technician that day and interacted with the woman who brought in the 

prescriptions. RP 12-13. Hedges, whose shift was from 10 a.m. to 6 p.m. 

every day, said that when the woman came in she gave Hedges the 

prescriptions and a medical "coupon" from the state, covering the costs. 

RP 16-17. The coupon was in the name ofI.H., whose birthdate indicated 

he would be about 12. RP 18-19. The coupon was signed with the name 

"Samantha Matthews." RP 18-19. The person had not been in and had 

prescriptions filled before, so Hedges took down some information. RP 

18-19. 

The prescriptions were for Rhinocort, a nasal spray for allergies, 

and Percocet, a narcotic painkiller. RP 20. The Percocet was for 120 pills 

at what a nurse from the clinic later testified was a fairly strong dose. RP 

20,93. 

Hedges said that the woman who gave Hedges the prescriptions 

had done so sometime around 6 p.m. RP 16. Because it usually takes a 

little time to fill a prescription, Hedges thought the woman was 

"probably" told to return in about 25 minutes. RP 16. 

When Hedges took the prescriptions, she decided to ask the 

pharmacists about them. RP 21. Hedges thought it was strange that the 

2Because he is a juvenile, he will be referred to only by his initials herein. 
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two prescriptions were together, because "[y]ou wouldn't need Percocet 

for your allergies." RP 21. Hedges also thought it was unusual for a child 

to get that many pills of that strength ofPercocet, rather than Tylenol 3 or 

Vicodin, which she thought was more commonly prescribed for a child. 

RP 21-22. 

According to Hedges, the pharmacists said they never would have 

questioned the prescriptions, which were on real paper and had an 

appropriate sticker on them. RP 22. The pharmacy manager decided to 

try to call the clinic, but it was closed. RP 23. The pharmacists and 

Hedges then checked to see if they had enough Percocet to even fill the 

prescription, discovering they did not have enough in stock. RP 23. They 

decided to tell the woman they would have more in stock the next day and 

ask her to return. RP 23. This would give them a chance to speak to the 

doctor. RP 23. 

Hedges said the woman returned just as Hedges was leaving work. 

RP 23. The woman said she would come by the next day, and she and 

Hedges walked out ofthe store together. RP 23-24. Hedges said she 

"kind of felt a rapport with" the woman and asked if everything was okay 

because it was "not usual" to see Percocet written for a child. RP 24. 

Hedges said she almost cried because she was told by the woman that her 

son had cancer and was going through chemotherapy, and that the woman 

herself was a cancer survivor, too. RP 24. 

The next day, when Hedges got to work, a different pharmacist 

was there and he told Hedges the prescription was a "forgery." RP 25. 

Hedges wanted to be sure so she called the clinic herself, even though the 
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pharmacist had apparently done so. RP 25. Hedges explained that she 

''just wanted to make sure before we called the police that it was 

deftnitely a forgery." RP 25. Hedges spoke with a nurse at the clinic and 

then ultimately called police, who came and took the prescriptions into 

custody. RP 25-26. That afternoon, when an "average height" man with 

"dark skin" came in to get the prescriptions, the pharmacist told him "we 

had found the prescription was a forgery and wouldn't be dispensing the 

medication." RP 30. He was also told he could call the sheriff's office if 

he had any questions. RP 30. The man seemed like he did not know what 

they were talking about. RP 36. 

Sometime later, Hedges was shown a photographic montage and 

asked if she could pick out the person she thought had given her the 

prescriptions. RP 30. Hedges testifted that she "immediately" picked out 

the person, who she identifted at trial as Samantha Massey. RP 13, 15,34. 

Hedges ftrst testifted that she did not remember ever seeing 

Massey, except for on the 29th, when she presented the prescriptions. RP 

37. When confronted with her statement to police, however, Hedges 

admitted that she had, in fact, seen Massey in the Safeway store several 

times, but had not interacted with her. RP 38. 

At trial, Hedges admitted that she did not think she had ever seen 

any of the other women depicted in the montage. RP 39-40. As a result, 

she conceded, Massey's face was the only familiar face in the montage, so 

"she would be the only face" Hedges could have identifted. RP 39-40. 

Randi Goetz, a Tacoma Police Department (TPD) officer, was 

assigned the case and called Samantha Massey to come to the police 
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station for an interview. RP 43. On April 21, Massey did so, and was 

questioned about the allegations. RP 45. Massey responded that she had 

gone to that pharmacy in the past but had not been there since November 

of 2008. RP 49. Massey also answered questions about her children, 

including I.H., who was then 12 and who was a patient at the clinic. RP 

49. Massey said she had previously had prescriptions filled for herself 

and her daughter at that Safeway pharmacy but that she had not been the 

person who had attempted to fill the forged prescriptions. RP 50. Goetz 

asked Massey if she knew anyone who would do "something like this" 

and Massey responded that her daughter's father might but she did not 

know. RP74. 

At that point, Goetz told Massey that the officer had to talk to the 

pharmacy people herself, saying "[m]aybe there is something that I'm 

missing" and "I'm not going to call you a liar." RP 50. The officer let 

Massey go and said they would talk later. RP 51. Goetz then spoke to 

Hedges on May 5, 2009, showing Hedges a photomontage which 

contained a photo of Massey. RP 52, 55. According to Goetz, Hedges 

looked at the montage "for about two seconds" before picking out 

Massey's photo. RP 52,55. Goetz also said that the officer thought she 

had clarified with Hedges that Hedges was not "confusing" the sightings 

of Massey at the store with the prescription incident. RP 69. 

As a result of her contact with Hedges, Goetz called Massey and 

said they needed to talk again. RP 57. Goetz arranged to go to Massey's 

house the next day, May 6, with another officer. RP 57. Standing on 

Massey's porch, Goetz again read Massey her rights and questioned 
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Massey about the incident. RP 58. Goetz showed Massey the photo of 

her contained in the montage and Massey agreed that it looked like her. 

RP 58, 75. Goetz also "confront[ed]" Massey with the medical coupon 

and compared it to Massey's signature on the rights form, opining that the 

signatures looked the same. RP 59-60. Massey did not agree, saying it 

was not her signature on the coupon. RP 59. 

A pediatric nurse practitioner at the clinic, Cynthia Brown, 

testified about seeing Massey and I.H. on January 29,2009. RP 82-84. 

I.H. had pain in his right arm, a sinus infection and was apparently 

suffering pain in both his feet and a headache which had not been resolved 

by ibuprofen. RP 97-98. I.H. was complaining oflight sensitivity with his 

headaches, as well as some vomiting. RP 98. He was given an eye exam 

at one point during the appointment. RP 113. 

Ultimately, Brown wrote prescriptions for I.H. for Rhinocort and 

Toradol, a pain medication. RP 85. Brown said that prescriptions from 

the clinic have white stickers on them which are created at the time of the 

visit for each patient. RP 85-86. When shown the prescriptions presented 

to the Safeway pharmacy, Brown said they were not the ones she had 

written and she did not think the signatures and handwriting belonged to 

anyone in the clinic. RP 87-88. 

At the time of the appointment, Brown admitted, people were 

allowed to "kind of' roam and sit around the clinic freely. RP 125. There 

was a center "station" where prescription pads were then lying around, 

and people would often congregate there, with kids playing on the chairs. 

RP 88, 126. The stickers generated for each visit were kept in the file at 
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the time, ifthere were any left over. RP 89-91. Brown said the practices 

of the clinic had changed as a result of ''this particular incident" and the 

prescription pads were now kept behind the desk and locked up in the 

evening, as well as the stickers being shredded after the visit was over. 

RP 89-91. 

Brown said that Percocet was not a medication she used in 

children and the dose was "fairly high" for an adult. RP 93. She also 

thought that 120 tablets would not have been prescribed. RP 93. Brown 

said there was no documentation for Percocet in I.H. 's medical file. RP 

93. 

Brown said the appointment could have been in the late afternoon, 

at 4:15. RP 105. She also said that it could have been later, even 30 

minutes later, before I.H. was actually seen. RP 106. She thought 

everyone was usually out of the clinic by 5:30. RP 107. To her 

knowledge, Brown said, I.H. did not have cancer. RP 116. 

I.H. testified and said he remembered the January 29 appointment 

at the clinic, because that is the date of his mom's birthday. RP 135-36. 

I.H., who was 13 at the time of trial, said he had headaches and neck pains 

that day, which is why he went in. RP 138. Although the appointment 

was at 4:15, he said they were not actually seen until about 30 minutes 

later, at 4:45. RP 138. They did not leave the clinic until about 5:40 or 

5:45, after which they went to a nearby Taco Del Mar to celebrate 

Massey's birthday. RP 141. 

I.H. said they were all hungry because they had been at the clinic 

for awhile. RP 141-42. They were at the restaurant for about 30-40 
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minutes and left there about 6:45, according to the "giant clock" I.H. saw 

at the restaurant. RP 142. They then headed back from Seattle, with his 

mom's friend Fred Braggs driving. RP 143. Because the traffic was 

"bumper-to-bumper," they did not get home until around 8:15 or 8:20. RP 

143. This made I.H. unhappy, because he had missed his favorite show, 

"Ninja Warrior." RP 143. He was able to catch another episode, though, 

which was on at 9. RP 143. 

Fred Braggs, who had met Massey at church, testified about 

driving Massey, I.H. and Massey's daughter to the clinic that day. RP 

149-50, 161. Braggs was clear that they came out of the clinic at about 20 

minutes to 6 and then went to Taco Del Mar to celebrate Massey's 

birthday. RP 152. They were at the restaurant for about 40-45 minutes, 

leaving there sometime about 6:40 or 6:45. RP 153. 

Braggs also remembered the traffic being bad getting out of Seattle 

and almost through Fife. RP 154. Braggs thought he got them to 

Massey's house around 8:20 or so. RP 155. 

Samantha Massey testified that she took her son, I.H., and her 

daughter to the clinic on January 29,2009, which happened to be her 

birthday. RP 174. They were not actually seen by Brown until 4:45 and 

Massey told Brown about I.H. 's having nasal congestion and "severe 

migraine headaches." RP 178. He had also complained about his feet, so 

they were examined, as was Massey's daughter. RP 179-81. Brown left 

for awhile during the appointment, then came back in later and told 

Massey she wanted to give I.H. nasal spray and was going to refer him to a 

foot doctor. RP 181. 
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Massey remembered getting only one prescription, which was for 

some nasal spray. RP 182. She stuck it in her purse but ended up losing it 

between the doctor's office and Taco Del Mar. RP 182,226. Massey 

thought that she had called the clinic and asked for a replacement, 

although the clinic's notes did not so indicate. RP 227-28. 

Like her son and Braggs, Massey remembered that the traffic was 

bad when they left Taco Del Mar. RP 184-85,228. She also remembered 

not getting home until about 8:20 or 8:30. RP 184-85. Massey was clear 

that she did not go to the Safeway pharmacy on January 29,2009, or meet 

Hedges on that day or tell her anything about her or her son having cancer. 

RP 248-49. 

Massey's mother looked almost like her twin and was living with 

her at the time. RP 232. 

When Massey was contacted by Goetz, she did not really know 

what was going on. RP 189. Goetz did not tell Massey the day or time 

the prescriptions were dropped offbut asked about January 29,2009, so 

Massey gave her all the details of her activities on that day. RP 189-90. 

When Goetz came to Massey's house a few weeks later, Massey said the 

officer said she did not believe Massey, then threatened to take her kids 

away and arrest her. RP 192-94. 

Massey said that the medical "coupon" that Hedges had provided 

to police was not, in fact, complete. RP 200. Such coupons usually have 

another section which contains important information, although the part 

that Hedges had contained the relevant information, too. RP 200, 245-46. 

The prosecution submitted documents Massey had signed from 
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this case and a previous case from 2008. RP 209. Massey explained that 

some of her signatures on those documents were different from the way 

she normally signs things because she had been on medication or 

withdrawing from medication at the time they were signed. RP 212-20. 

She submitted other documents which had a signature similar to the one 

she said was her normal one. RP 244. At trial, when shown a driver's 

license for Massey, Goetz opined that it appeared to have the same 

signature as the one on the medical coupon. RP 61. 

D. ARGUMENT 

1. THE PROSECUTOR COMMITTED FLAGRANT, 
PREJUDICIAL MISCONDUCT AND COUNSEL WAS 
PREJUDICIALL Y INEFFECTIVE 

Unlike other attorneys, prosecutors enjoy "quasi-judicial" status, 

which places a burden on them to act in the interests of justice, not just as 

heated partisans, in the conduct of trial. Berger v. United States, 295 US. 

78,88,55 S. Ct. 629, 79 L. Ed. 2d 1314 (1935), overruled in part and on 

other grounds Qx Stirone v. United States, 361 US. 212, 80 S. Ct. 270,4 

L. Ed. 2d 252 (1960); State v. Suarez-Bravo, 72 Wn. App. 359,367,864 

P.2d 426 (1994). As part of that duty, prosecutors are required to refrain 

from engaging in conduct at trial which is likely "to produce a wrongful 

conviction." State v. Claflin, 38 Wn. App. 847,850,690 P.2d 1186 

(1984), review denied, 103 Wn.2d 1014 (1985). Because of his role, the 

words of a prosecutor carry great weight with the jury, so that a 

prosecutor's misconduct does not just violate his duties but may also 

deprive the defendant of his state and federal constitutional due process 

rights to a fair trial. See Donnelly v. DeChristoforo, 416 US. 637,94 S. 
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Ct. 1868,40 L. Ed. 2d 431 (1974); Suarez-Bravo, 72 Wn. App. at 367; 5th 

Amend.; 6th Amend.; 14th Amend.; Art. I, § 22. 

Where the prosecutor commits misconduct, reversal is required 

even absent objection by trial counsel where the misconduct is so flagrant 

and ill-intentioned it caused enduring prejudice which could not have 

been cured by instruction. State v. Boehning, 127 Wn. App. 511,518, 111 

P.3d 899 (2005). Further, reversal is required based on counsel's 

ineffectiveness if the misconduct could have been cured by instruction but 

counsel failed to object or seek such instruction, there is no legitimate 

tactical reason for that failure and the failure is prejudicial. State v. 

Madison, 53 Wn. App. 754, 763-64, 770 P.2d 662, review denied, 113 

Wn.2d 1002 (1989). 

In this case, reversal is required, because the prosecutor committed 

flagrant and ill-intentioned misconduct 1) by repeatedly asking Massey to 

comment on whether other witnesses were lying or mistaken, 2) by using 

this same theme in closing argument, telling the jury it could not acquit 

Massey unless they found that the state's witnesses were, in fact, lying or 

mistaken, 3) by eliciting testimony and arguing that the jury had to decide 

who was lying and telling the truth in order to perform its function, 4) by 

telling the jury that it could not acquit Massey unless it found that 

someone else had committed the crime and 5) by effectively arguing a 

presumption to convict, rather than a presumption of innocence. 

Further, counsel was prejudicially ineffective in failing to at least attempt 

to mitigate the prejudice caused by this improper cross-examination and 

argument. 
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a. Relevant facts 

During trial, in cross-examination, the prosecutor first asked 

Massey if the "jury here has to decide who is telling the truth," and "[h]as 

to determine who is being honest." RP 197. The prosecutor then 

repeatedly asked Massey to comment on whether the crucial state's 

witnesses were "either lying or grossly mistaken" in their testimony. RP 

236-37,254. Massey was asked to declare whether Hedges was "lying or 

grossly mistaken" when she said Massey had given her the identification 

card. RP 236. Massey was asked to say if Hedges was "either lying or 

mistaken" when she said she had developed a "rapport" with Massey that 

night. RP 236. Massey was also asked to comment on whether Hedges 

was either lying or mistaken when she said she had turned Massey away 

and told her to come back the next day for the prescription. RP 236-37. 

And Massey was asked to comment on whether Hedges was lying or 

mistaken when she testified that Massey had said her son was suffering 

chemotherapy for cancer and that she herself had cancer. RP 236-37. 

Defense counsel did not object. RP 236-37. 

A little later, the prosecutor asked the same question of Massey 

regarding the testimony of Detective Goetz. RP 254. Several times, 

Massey was asked if Goetz was either "lying or grossly mistaken" when 

she testified that she read Massey her rights. RP 254. 

In closing argument, the prosecutor told the jury that if they were 

going to find Massey not guilty or even "think for a second" that she was 

not guilty, they would have to make certain findings. RP 279. First, the 

prosecutor argued, they would have to find that someone else had access 

14 



to a blank prescription. RP 279. Next, the prosecutor argued, the jury 

could not find Massey not guilty unless it made further, "more 

preposterous" assumptions, which were 1) that someone other than 

Massey got ahold of one of I.H. 's stickers, 2) that someone else got his 

DSHS and medical identification card, 3) that someone else knew a 

version of Massey's signature and forged it onto that card, 4) that 

"someone else got ahold of that Rhinocort prescription and felt a need to 

fill it," and 5) "maybe most absurd of all," the prosecutor argued, "if you 

are going to find this defendant not guilty, you have to find that this 

person" had chosen to fill the prescription at the pharmacy Massey had 

previously gone to. RP 280. The prosecutor then went on: 

You also, in order to find the defendant not guilty, have 
to find that Ms. Hedges is either lying or grossly mistaken. There 
is no reason for her to come into court and finger the defendant in 
a lie, no reason. She has nothing to gain by being here, by 
testifying, by viewing a photomontage and identifying the 
defendant. Or that she is grossly mistaken. 

RP 281 (emphasis added). "[L]asdy," the prosecutor argued, in order to 

find Massey not guilty, while the jury did not "necessarily have to find the 

defendant is telling you the truth," they had to find her version of events 

comported with the evidence, because: 

if the defendant is telling you the truth, she is not guilty, but 
if she is lying to you, there is only one reason to lie to you. The 
old saying, the truth shall set you free. And if she truly wasn't the 
culprit here to try to get that Percocet forged, she would have no 
reason to lie to you. 

RP 282. After arguing that Massey's credibility was not strong, the 

prosecutor then said that to acquit Massey, the jury not only had to 

"believe the defendant over everyone else" but had to find: 
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Detective Goetz is lying when she says that she signed that 
advisement of rights form. Starlyn Hedges is lying or grossly 
mistaken when she says that that's the person who came in that 
night. Cynthia Brown is lying or grossly mistaken when she says 
she talked to the defendant about the prescriptions and 
handed her multiple prescriptions. 

RP 283 (emphasis added). 

b. The cross-examination and closing arguments were 
flagrant. prejudicial misconduct and counsel was 
prejudicially ineffective 

The prosecutor's cross-examination and closing argument was 

flagrant, ill-intentioned misconduct which compels reversal. First, the 

prosecutor's cross-examination of Massey about the jury needing to figure 

out who was telling the "truth" was flagrant, ill-intentioned misconduct 

and a misstatement of the jury's duties. RP 197. It is not the jury's role to 

declare or decide the "truth" about what happened; they are instead tasked 

solely with deciding whether the prosecution has met its burden of 

proving all essential elements of its case, beyond a reasonable doubt. See, 

~, State v. Wright, 76 Wn. App. 811,826,888 P.2d 1214, review 

denied, 127 Wn.2d 1010 (1995); State v. Barrow, 60 Wn. App. 869,809 

P.2d 209, review denied, 118 Wn.2d 1007 (1991). The questioning of 

Massey, indicating that the jury had to "decide who is telling the truth" 

and "determine who is being honest" was a misstatement of the jury's role 

and duties and thus misconduct. 

In addition, the prosecutor's repeated questioning of Massey, 

asking her to comment on the veracity or credibility of Hedges and 

Detective Goetz was flagrant, prejudicial misconduct. It was well-settled 

years ago that it is improper and misconduct for a prosecutor to ask a 
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defendant whether another witness is lying. See Wright, 76 Wn. App. at 

821; Suarez-Bravo, 72 Wn. App. at 366; State v. Walden, 69 Wn. App. 

183, 184-85,847 P.2d 956 (1993); State v. Castaneda-Perez, 61 Wn. App. 

354,810 P.3d 74, review denied, 117 Wn.2d 1007 (1991). The weighing 

of credibility is the province of the jury. Walden, 69 Wn. App. at 184. As 

a result, it is completely improper to ask a witness to comment on whether 

another witness is telling the truth. See State v. Padilla, 69 Wn. App. 295, 

846 P.2d 564 (1993). 

While some cases have found that such questioning "invades the 

province of the jury," Division One has held that it is not that "invasion" 

which is the "primary and ... fundamental rationale for disallowing this 

type of cross-examination." Wright, 76 Wn. App. at 822. Instead, such 

questioning is misconduct and improper, Division One held, 

because it places irrelevant information before the jury and 
potentially prejudices the defendant. .. such questions are 
misleading and unfair. What one witness thinks of the credibility 
of another witness' testimony is simply irrelevant. In addition, 
requiring a defendant to say that other witnesses are lying is 
prejudicial because it puts the defendant in a bad light before the 
Jury. 

76 Wn. App. at 822-23. In Wright, the Court found that asking about 

whether another witness was "mistaken" was not misconduct because it 

was not as prejudicial and did not put the defendant in a bad light, but that 

such questioning was still "objectionable," because the answer was 

"irrelevant and not helpful to the jury." Id. In contrast, however, the 

Court held, asking a witness to comment on whether other witnesses were 

lying is highly prejudicial misconduct. Id. Indeed, this Court recently 

noted that such questioning was, in fact, "flagrant" misconduct. 
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Boehning, 127 Wn. App. at 525. 

Here, unlike in Wright, the questioning was not limited to asking 

Massey to declare whether the main state's witness, Hedges, was 

"mistaken," nor was it so limited in relation to Detective Goetz. Instead, 

Massey was repeatedly asked whether Hedges was "either lying or grossly 

mistaken" as to multiple, crucial facts. RP 236-37. And she was asked 

several times if Goetz was "lying or grossly mistaken," as well. RP 254. 

Thus, there can be no question that the prosecutor's cross­

examination of Massey in this case was serious, flagrant and ill­

intentioned misconduct. See Boehning, 127 Wn. App. at 525; Walden, 69 

Wn. App. at 184. 

As if that misconduct was not enough, the prosecutor then 

exacerbated the improper cross-examination by exploiting it as part of his 

theme in closing argument and using it to misstate the function, role and 

duties of the jury. In order to find Massey "not guilty," the jury was 

repeatedly told, the jurors had to find that Hedges "is either lying or 

grossly mistaken." RP 281, 283. Further, in order to acquit, the 

prosecutor argued, the jury had to find that Brown "is lying or grossly 

mistaken." RP 283. And more egregious, the jury had to find that 

"Detective Goetz is lying" in order to acquit - not even leaving the option 

for the detective being mistaken. RP 283 (emphasis added). 

Such arguments have been repeatedly condemned in this state. It 

is well-settled that it is "misleading and unfair to make it appear that an 

acquittal requires the conclusion" that the prosecution's witnesses are 

lying. Castaneda-Perez, 61 Wn. App. at 362-63; United States v. Richter, 
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826 F.2d 206,209 (2nd Cir. 1987). The argument is improper and 

misstates the burden of proof and the jury's role, because the jury is not 

required to determine who is telling the truth and who is lying in order to 

perform its duty. Boehning, 127 Wn. App. at 524. Instead, it is only 

required to determine if the prosecution has proven its case beyond a 

reasonable doubt. Wright, 76 Wn. App. at 824-26. 

Further, the argument incorrectly gives the jury the "false choice" 

between believing the witnesses are lying or telling the truth, whereas the 

"testimony of a witness can be unconvincing or wholly or partially 

incorrect for a number of reasons without any deliberate 

misrepresentation being involved." Wright, 76 Wn. App. at 824-26~ see 

State v. Fleming, 83 Wn. App. 209,213,921 P.2d 1076 (1996), review 

denied, 131 Wn.2d 1018 (1997). It is therefore improper to tell jurors 

they need to decide who is telling the truth and who is lying in order to 

decide a case. Wright, 76 Wn. App. at 824-25. And it is misconduct to 

tell the jury that, in order to acquit, they have to find the state's witnesses 

"are lying or mistaken." Fleming, 83 Wn. App. at 213. A jury does not 

have to find that the state's witness are "mistaken or lying in order to 

acquit~ instead, it was required to acquit unless it had an abiding 

conviction" in guilt. 83 Wn. App. at 213 (emphasis in original). 

Just as in Fleming, here the jury did not have to decide that Hedges 

was lying or mistaken, or that Brown was lying or mistaken, or that 

Detective Goetz was lying in order to acquit Massey. Instead, jurors 

simply had to have a reasonable doubt that the state had proven its case. 

The prosecutor's repeated arguments that the jury could not acquit Massey 

19 



unless it found that Hedges was lying or grossly mistaken, as well as the 

arguments that it had to find Brown was lying or grossly mistaken and that 

the officer was actually lying were flagrant, ill-intentioned misconduct, 

especially in light of the improper cross-examination. 

The prosecutor then committed further misconduct in misstating 

the jury's role and duties yet again by declaring that jurors could not find 

Massey not guilty or even ''think for a second" that she was not guilty 

unless they made "preposterous assumptions" that someone else had 

access to and got ahold of the relevant medical cards, sticker and other 

items. RP 280-281. Over and over, the prosecutor told the jury that they 

could not acquit unless they made findings that someone else had 

committed the crime i.e., had access to the blank prescription pad, etc. 

RP 281-82. "[I]fyou are going to find this defendant not guilty," the 

prosecutor said, the jury had to make these findings. RP 280-81. 

But the jury did not have to make findings or have evidence to 

prove that someone else committed the crime in order to acquit Massey. 

All jurors had to do was to have a reasonable doubt about whether the 

state had proved its case. The prosecutor's argument effectively told 

jurors there was a presumption to convict, i.e., that they were required to 

convict unless they could make findings that someone else committed the 

crime. Thus, the argument turned the presumption of innocence on its 

head, misleading the jury to believe that they had to "solve" the question 

of who committed the crime and, because Massey was the only candidate 

presented, find her guilt. 

As this Court recently stated, however, "[a] jury's job is not to 
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'solve' a case ... [or] 'declare what happened on the day in question. 

Rather the jury's duty is to detennine whether the State has proven its 

allegations against a defendant beyond a reasonable doubt." State v. 

Anderson, 153 Wn. App. 417,429,220 P.3d 1273 (2009). These 

arguments were further flagrant misconduct. 

Reversal is required. In Fleming, the Court found the argument 

that the jury had to find that the state's witnesses were lying or mistaken 

in order to acquit to be flagrant and ill-intentioned misconduct, because 

the prosecutor in that case had made the argument two years after 

Castaneda-Perez had been decided, declaring such arguments improper. 

Fleming, 83 Wn. App. at 214. Here, the offensive argument was made 

more than 14 years after Castaneda-Perez and was thus even more flagrant 

and ill-intentioned than the same argument in Fleming. 

Further, the misconduct was such that it could not have been 

"cured" by instruction. The ideas behind the misconduct - that the jury 

had to figure out who was telling the truth and decide the case on that 

basis and that they had to find Massey guilty unless they could find that 

someone else had committed the crime - are the kind of arguments which 

reflects the common way that people make decisions in their everyday 

lives. It is evocative and the kind of argument likely to stay with the jury, 

regardless of any attempt to "cure" it. And it is particularly damaging, 

because people are willing to make decisions in their personal lives even 

when they have a great deal of uncertainty, so that such argument 

effectively minimizes the prosecutor's burden of proof. See,~, Holland 

v. United States, 348 U.S. 121, 140, 75 S. Ct. 127,99 L. Ed. 150 (1954); 
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Anderson, 153 Wn. App. at 432. 

Indeed, all of the misconduct in this case went directly to the jury's 

ability to properly evaluate whether the prosecution had, in fact, met its 

burden. And it is well-recognized that "[p ]rosecutors presumably do not 

risk appellate reversal of a hard-fought conviction by engaging in 

improper trial tactics unless the prosecutor feels those tactics are 

necessary to sway the jury in a close case." Fleming, 83 Wn. App. at 215. 

In addition, even if each individual act of misconduct did not 

compel reversal, the cumulative effect of the misconduct, taken together, 

would require that result. Where there is a substantial likelihood that the 

cumulative effect of the misconduct affected the verdict, reversal is 

required. State v. Jones, 144 Wn. App. 284, 300-301, 183 P.3d 307 

(2008). There is more than such a likelihood in this case. Massey's entire 

defense depended upon the jury being able to fairly and impartially 

evaluate her credibility and the state's evidence. The misconduct not only 

misled the jury, repeatedly, as to its true role and shifted a burden to 

Massey, it effectively told the jury it had to convict unless it could find 

that someone else had committed the crime. All of the misconduct, taken 

together, conspired to ensure that Massey was deprived of a fair trial. 

Further, even if this Court were to find that the cross-examination 

and closing arguments were not so flagrant and ill-intentioned that they 

could not have been cured by instruction, reversal is still required because 

counsel was prejudicially ineffective in failing to object and at least try to 

mitigate the serious prejudice the improper cross-examination and closing 

argument caused his client. Both the state and federal constitutions 
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guarantee the right to effective assistance of counsel. Strickland v. 

Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984); State 

v. Hendrickson, 129 Wn.2d 61, 77-78, 917 P.2d 563 (1996), overruled in 

part and on other grounds Qy Carey v. Musladin, 549 U.S. 70, 127 S. Ct. 

649, 166 L. Ed. 2d 482 (2006); Sixth Amend.; Art. I, § 22. To show 

ineffective assistance, a defendant must show both that counsel's 

representation was deficient and that the deficiency caused prejudice. 

State v. Bowerman, 115 Wn.2d 794,808,802 P.2d 116 (1990). Although 

there is a "strong presumption" that counsel's representation was 

effective, that presumption is overcome where counsel's conduct fell 

below an objective standard of reasonableness and prejudiced the 

defendant. See State v. Studd. 137 Wn.2d 533,551,973 P.2d 1049 

(1999). 

While in general the decision whether to object or request 

instruction is considered "trial tactics," that is not the case in egregious 

circumstances if there is no legitimate tactical reason for counsel's failure. 

Madison, 53 Wn. App. at 763-64; see also Hendrickson, 129 Wn.2d at 77-

78. In such cases, counsel is shown ineffective if there is no legitimate 

tactical reason for counsel's failure to object, an objection would likely 

have been sustained, and an objection would have affected the result of 

the trial. State v. Saunders, 91 Wn. App. 575,578,958 P.2d 364 (1998). 

Here, those standards have been met. There could be no legitimate 

tactical reason for counsel to have failed to object to any of the 

misconduct. First, even if it was legitimate to not object to the first 

improper question on cross-examination in the hopes of avoiding drawing 
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attention to it, once the same improper questions were asked multiple 

times - and attention had thus been repeatedly drawn - there could be no 

legitimate tactical reason for counsel not to try to prevent further damage 

to his client's case by objecting and asking for corrective instruction. 

Similarly, once the prosecutor started with the improper arguments 

misleading the jury and telling jurors they effectively had to convict 

unless they found the state's witnesses were lying or grossly mistaken or 

unless they could find that someone else had committed the crime, there 

could be no tactical reason to allow the jury to go to deliberations without 

trying to at least minimize the corrosive effect of the misconduct and try 

to ensure that the jury would instead apply the proper standard and hold 

the prosecution to its proper burden. 

Even if this Court finds that the improper opinions and comments 

could somehow have been "cured," reversal is still required based on 

counsel's ineffectiveness in failing to make such attempts. 

The misconduct in this case was not trivial but went to the heart of 

the entire case against Massey. Based upon the cumulative effect of that 

prejudicial, flagrant and ill-intentioned misconduct or on counsel's utter 

ineffectiveness in failing to object and at least try to mitigate the prejudice 

caused to his client, reversal is required. 

24 



2. MASSEY'S DUE PROCESS RIGHTS AND RIGHT TO 
APPEAL WERE VIOLATED AND THE SENfENCING 
COURT IMPROPERLY DELEGATED ITS AUTHORITY 
TO DOC TO DEFINE THE TERMS OF MASSEY'S 
COMMUNITY CUSTODY; COUNSEL WAS AGAIN 
INEFFECTIVE 

Even if reversal and remand for a new trial with new counsel was 

not required, reversal and remand for new sentencing, also with new 

counsel, should be granted. Because "[0 ]nly the legislature may establish 

potential legal punishments," the sentencing court is limited to imposing 

only those conditions of community custody or placement which are 

statutorily authorized. See State v. Zimmer, 146 Wn. App. 405,414, 190 

P.3d 121 (2008), review denied, 165 Wn.2d 1035 (2009). Further, the due 

process rights guaranteed under the state and federal constitutions prohibit 

imposition of conditions which are unconstitutionally vague. See State v. 

Sansone, 127 Wn. App. 630,638, 111 P.3d 1251 (2005). 

In this case, the sentencing court went outside its statutory 

authority and violated Massey's due process rights and her right to appeal 

by failing to specify and in fact delegating to DOC the authority to define 

the conditions with which Massey is required to comply for her tenn of 

community custody. In the judgment and sentence, the sentencing court 

wrote into section "4.4" several conditions, including one which provided, 

"other tenns including drug treatment per CCO." CP 93. 3 Then, in the 

section ofthe judgment and sentence referring to community custody, the 

court referred back to section 4.4, "checking the box" next to boilerplate 

3For the Court's convenience, a copy of the judgment and sentence is attached as 
Appendix A 
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language which provided, "[t]he defendant shall participate in the 

following crime-related treatment or counseling services" and "[t]he 

defendant shall comply with the following crime-related prohibitions." 

CP 95. After each of those two boilerplate sentences, written in was "see 

section 4.4." Id. The court then checked the blank lines next to 

boilerplate language in Appendix "F" to the judgment and sentence which 

provided, "[t]he defendant shall participate in crime-related treatment or 

counseling services" and "[t]he defendant shall comply with any crime­

related prohibitions." CP 99. Appendix "F" also referred to section 4.4 of 

the judgment and sentence, providing "Other: see section 4.4." Id. 

These delegations to the CCO to decide the conditions of Massey's 

community custody were improper, in violation of Massey's due process 

rights and an abdication of the trial court's responsibility. 

As a threshold matter, these issues are properly before the Court. 

Where the sentencing court imposes a sentencing condition which is 

illegal or erroneous, that issue may be raised for the first time on appeal. 

State v. Bahl, 164 Wn.2d 739, 744, 193 P.3d 678 (2008). Further, a 

challenge to an unlawful condition of community custody may be made 

prior to enforcement of the condition when it is primarily a legal question 

and no further development of the facts is required. Bahl, 164 Wn.2d at 

745-46. In this case, the sentencing provisions Massey is challenging are 

ripe for preenforcement review because they meet those standards. 

Those provisions, allowing DOC carte blanche to set the treatment 

and prohibition conditions of Massey's community custody, violate 

Massey's due process rights to notice and are unconstitutionally vague. 
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A condition is vague and in violation of due process if it either is not 

defined with sufficient definiteness so that an ordinary person could 

discern what conduct was prohibited or if it "does not provide 

ascertainable standards of guilt to protect against arbitrary enforcement." 

Sansone, 127 Wn. App. at 639, citing, Spokane v. Douglass, 115 Wn.2d 

171, 182, 795 P.2d 693 (1990). 

The "conditions" here, allowing the CCO to decide what treatment 

and prohibitions Massey must follow during her community custody 

fails on both prongs of the due process analysis, because they fail to 

define the prohibited conduct sufficiently for Massey to understand what 

they encompass and fail to provide ascertainable standards - or even any 

standards - to prohibit arbitrary or discriminatory enforcement. 

Baht, supra, and Sansone, supra, are instructive. In Baht, the 

sentencing court imposed a condition of community placement/custody 

which mandated that Bahl refrain from "possess[ing] or access[ing] 

pornographic materials, as directed by the supervising Community 

Corrections Officer." 164 Wn.2d at 754. The Supreme Court held that 

the condition was unconstitutionally vague. 164 Wn.2d at 758. Indeed, 

the Court declared, "[t]he fact that the condition provides that Baht's 

community corrections officer can direct what falls within the condition 

only makes the vagueness problem more apparent, since it virtually 

acknowledges on its face [that] it does not provide ascertainable standards 

for enforcement." 164 Wn.2d at 758. 

Similarly, in Sansone, supra, the Court struck down as 

unconstitutionally vague a condition which mandated that the defendant 
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not possess or peruse pornographic materials "unless given prior approval 

by [his] sexual deviancy treatment specialist and/or Community 

Corrections Officer." 127 Wn. App. at 634-35. The condition stated that 

what constituted pornography was to be "defined by the therapist and/or 

Community Corrections Officer." Id. On review, the Court of Appeals 

first held that the term "pornography" was unconstitutionally vague and a 

violation of due process, because it "has not been defined with sufficient 

definiteness such that ordinary people can understand what it 

encompasses." 127 Wn. App. at 639. Indeed, the Court noted, the 

vagueness of the condition was made clear by the delegation of defining 

"pornography" to DOC - "a requirement that would be unnecessary if 

'pornography' was inherently definite." 127 Wn. App. at 639. 

Further, the Court held, the defendant could be found in violation 

of the prohibition for bringing in materials to ask whether they were 

pornographic, if the officer deemed them to be so. And the delegation of 

the authority to define what is prohibited to the CCO was especially 

improper because it creates "a real danger that the prohibition on 

pornography may ultimately translate to a prohibition on whatever the 

officer personally finds" to be so - even if it is not, legally, pornography. 

Id, Quoting, United States y. Guagliardo, 278 F.3d 868,872 (9th Cir.), cert. 

denied, 537 U.S. 1004 (2002) (citations omitted). 

These cases illustrate that it is not only a violation of due process 

but also patently improper to delegate to the agent of the enforcing agency 

the unfettered ability to define what is, in fact, prohibited conduct or what 

is "crime-related." Indeed, trial courts themselves have been known to 
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overreach when imposing conditions which do not meet that legal 

requirement. See Zimmer, 146 Wn. App. at 413 (trial court abused its 

discretion in imposing a condition regarding cell phones when there was 

no evidence one was used in the crime). 

Regardless of the potential difficulty in deciding which conditions 

to impose, however, it is the duty of the sentencing court to make that 

decision. Delegating to DOC to set the conditions at some point in the 

future not only violated Massey's due process rights to notice but also the 

doctrine of separation of powers and the trial court's duties. A sentencing 

court may delegate certain administrative tasks to DOC but is not 

permitted to delegate its authority to DOC in a way which "abdicates its 

judicial responsibility" for setting the terms of community custody. 

Sansone, 127 Wn. App. at 642. Instead, it is the court's responsibility to 

set forth those conditions in the judgment and sentence, leaving to DOC to 

handle monitoring and enforcement. Former RCW 9.94A.700(5t 

provides the court with the authority - and the responsibility - to decide 

which conditions were proper and order those conditions. Setting the 

conditions is not "an administrative detail" that could be properly 

delegated, just as defining what was prohibited could not be delegated in 

Sansone. 

Notably, the improper delegation also effectively prevents Massey 

from exercising her constitutional right to appeal those conditions. 

Massey's right to appeal from the judgment and sentence is effective now, 

4This statute was renumbered effective August 1,2009, as RCW 9.94B.050. See Laws 
of2008, ch. 231, § 56. 
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after imposition of the sentence. See,~, State v. Sweet, 90 Wn.2d 282, 

287,581 P.2d 579 (1978); Art. I, § 22. There is no similar way for her to 

appeal from a CCO's later decision of what conditions she must follow. 

The sentencing court's improper delegation to the CCO, a DOC 

employee, to decide what "crime-related" treatment and prohibitions 

Massey would be required to follow as conditions of her community 

custody failed to give Massey proper notice of those conditions, failed to 

provide sufficient standards to prevent arbitrary enforcement, precluded 

Massey from fully exercising her constitutional right to appeal and was a 

wholly improper abdication of the court's responsibilities. This Court 

should so hold and should reverse. 

E. CONCLUSION 

For the reasons stated herein, this Court should reverse. 

DATED this Z~ dayof ~~010. 
Respectfully submitted, 

KA~IJSSELL SELIC, No. 23879 
Counsel for Appellant 
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[ ] 3. YOU, THE nI1aCTOR, .ARE COMMANDED to receive the defEndant fer 
dusificetioo. caUinemenL and pilicement 88 a-dered in the Judpnent and Scrience. 
(SentEnce of c~finenent <r p)acEm«l1!Ult CCl'Jered by SediOOB 1 and 2 abme). 

4 .l'?. \0 Dmed: __________________ _ 

CERTIFIED COpy DELIVERED TO SHERIFF 

RR 26 21l1J 7J!~ 

STATE OFWASInNOTON 
a: 

Cwnty of PiEl'(;e 

I. Kevin stock. Cleric or the above entitled 
Court, do hereby certify tlm. this fcregoing 
instrument il 8 true and CCITCCt copy of the 
original now on file in 0'Jy office. 
IN WITNESS WHEREOF. I hereunto set my 
hand and the Seal of Said Court this 
__ dayof ____ ~ __ .....: 

KEVIN srOCK, Clerk. 
By:.~ ________ DE:put.y 

A 

WARRANT OF 
COMMITMENT ·2 

By diredioo of the Hmcrable 

~CrNI!R 
KEVIN STOCK 

, . CLERK . 

By;-met-..~ 
DEPUTYLERK 

OIIIH or PnlRruting AHel'Rey 
!UOlx-",,_ s..Room,. 
llIeoma, WasJllllpCID M402.117. 
'lelI!pIaoae: (253) '7!11. 7480 



hUll 
11 " ~ • 

4 

5 

6 

7 

8 

~ !, irlJ 
9 :. -~ . " 

10 

11 

12 

13 

14 

t 'I l.l I • 

. , ~ ~ ~ 15 

16 

17 

)8 

19 

20 .11. 
I [ .- f 21 

22 

23 

24 

25 

26 
I , , •••• 

:' :"'. 27 

28 

111111111 111111111 
09·1·02853-4 34183095 JDSWCO 04·26-10 

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY 

STATE OF WASHINGTON. 

Plaintiff, CAUSE NO: 09·1·02853004 . APR 2·6 2010 
VIL 

sAMANTIlA vALERIE MASSEY. WARRANT OF COMMITMENT 
J) bJ CjJWy Jai) 
1.) l.9'Oept. of CaTecticnu 

Defendant. 3) 0 Othu- Custody 

THE STATE OF WA3HINGTON TO THE DIRECTOR OF ADULT DErENTION OF PIERCE COUNTY: 

WHEREAS. Judpcnt hIlS been prcnoonced 88aimt the defendant in the 3upcricr ccurt of the state of 
Wtuhington (c.- the County of Pierce, that the defendant be punished as specified in the Judgment and 
SatencclOrdc:r ModifyingIRevdcing f\-obatimlCcmmunity Suptrlisioo. II full and ca-rett oopy of which is 
attadled hrereto. 

[ ) 1, YOU. TIm DIRECTOR. ARE COMMANDED to receive the defendant fa­
classification, COOfmemE:flt and plaament as ctdered in the JudgmElll and Sente.nce. 
(Sml:ence of caUinement in Pierce County Jail), 

[ ] 2. YOU, THE DIRECTOR, ARE COMMANDED to take and detive' the defendant to 
the proper officers of the Department of C(l"l"Cdjcm; and 

. YOU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS, 
ARE COMMANDED t<> receive the defendant fa- clusificatioo. caIDntma1t and 
placement as crda-ed in the .fudament and Sentence. (Sentence of ccnfinanent in 
Department of caTCl:.tims rultody). 

WARRANTor 
COMMITMENT -1 

0fIre orProsecutlDc Altornq 
9JO~ A~en"" S. Room 94Ii 
'Ilu.'Gma, WasbJnatoa 98402-2171 
TdqIhoat: (253) 798-7400 
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IDENTIFICATION OJ'DEFENDANT 
.... -., 

DEPT. I ' 
IN OPEN COURT 

SID No. 24434933 
or no SIO take fingerprirt card fa" State Patrol) 

FBI No. 284271WC6 

PCNNo. UNKNOWN 

Alias name, SSN, DOB: 

Raca: 
[ ] AsianlPacific [ ] Black/African-

Islander American 

[ ] Native American [ ) Other:: 

FlNOERPRINrS 

.J '\ 

ftnge"9·taken silnultaneoosly 

\ ~j .... . . ~ 
~ • r( ...... . , .. ~::.I~" 
.j . 'i. 
' ..... · ... 1; 
. I;,. 

Date of Birth 01l29nS 

APR 2 j 2010 
Local ID No. UNKNOWN 

Other 

Et.hnt~: Sex: 
[Xl Caucasian [ 1 Hispanic [ ] Male 

[Xl Nm- (X] Female 
Hispanic 

LeElThumb 

:( . \ 

~~'~~~-----~-'~--TmmID----------~----------~~~~"~~:'~~~~~~mW~tan--«U--s1~Y-----------

I atte\t that I saw the same defendant who appeared 

signaturCl thereto. Clerk oCthe Crurt, Deputy ~~~~~~Q~~~~:.-.-
DEF.EN1)ANT'S SIGNATURE: ...L::!~~(Q.~t/I4:.~D.!L.L~a..t.~~a.:..,.,--______ _ 

DEFENOANT'S ADDRESS: ~~===~ 

JUDGMENT AND SENTENCE (JS) 
(Felooy) (711J:111) Page _ of_ 

Oftk:oe or ProsenIUJJc AIIoraey 
930 TlICOtna Avenlle S. Room 946 
T--. Waldapn 91402-2171 
Tdephoae: (253) '798-7400 
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APPENDIX .. F' 

The deI6ldant having been se'ltern:ed to the DEPCIrtment of Ca"l'Ed.ialS fer a: 

/e{ offense 
serioos violent offense 

__ assault in the secald degree 
---7 any aime where the defendant. (I" an accanpJice was armed with a deadly VI' eapon 
_ any felm}' under 69.S0 and 69.S2· 

The offender shall N!pcrt to and be available for eootad with the assitned canmunity caTe(tioos officer as dired.ed: 

The offendEr shall work at Department of CcrT«tiCtlS 8pptWed educatioo, employment, andlcr canmunity SU'Yice; 

The offender sha1l11ot consume cootrolled subllt8nces except pursuant to lawfully iStlJed prescriptioos: 

An offender in ccmmunity C1ltitOdy mall not unlawfully possess controlled 8llbtUnces; 

The offender shall pay community placement feel as d«etmined by DOC: 

The Miidenoe locattoo and Jiving Il/T"8rtf;ErllffU are lIlbject to the prier appn:waJ of the department of carectioos 
during the period of canrmJllity placement. 

'the offender litalillUbmit to affirmative acts n«SSaIy to monita- cxmpHance with c<Ut crders as required by DOC. 

The COOlt may also c:rder any of the following 'Pedal conditions: 

---::Loo 

~(lI) 

_(IV) 

___ M 

--.f...(V1) 
-L(Vn) 

APP.ENDIXF 

The offender mall nmain within, (I" wt.aide of, a specified geographical brundery: 

"..,. (.CO 

The offender !ball not have direct (I'" indirect contad with the victim of the aime <r a specified 
class of individuals: 5"«' ca.dtO"l'!a "1.~" ..... 4 

The offEnder shall participate in crime-related treatment cr counaeling stnioes; 

The offender shall not consume alcchol; _________________ _ 

The residEnce locati~ and Iivint ammgements of a sex: offender shall be subject to the prier 
appI"'OV'll or the department or cam:aicm; « 

The offO'lder mall amply with any aime-re1atcc1 pcooibitiooB. 

Other: SIt s.cf..'_ "{.'1 

0fIter or Pnsemlblg AUGmey 
930 T_ Avenlle S. &em 946 
1lI<oma, Waslti~ !l848l.211J 
~ (253) 798-7400 
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CERTIFICATE OF CLERK 

CAUSE NUMBER of this case! 09-1-02853-4 

I, KEVIN STOCK Clak of this Coort, ctrt.ify that the fa-egoins is a full, true and caTed. copy of the Judgment and 
Sentence in the aWie-ent.itlcd action now on reca-d in this office 

WITNESS my hand and se~1 of the said Superia- Court affIXed this dat.e: _________ _ 

Clerk of said CClUIlty and State, by: _______________ , Deputy Clerk 

lDENTD'ICATION 01' COURI' REPORTER 

Cent Reporter 

JUDOMElIT AND SENTENCE OS) 
(Fe1my) (7/2001) Page _ of_ 

Oftke oIl"nsecut1ng AUOrM)" 

9JO 1icvma AnoUl: S. Room !)46 

..--... WasIWJatoa 934Ol.:U1l 
TeJcpINme: (153) 798-7480 
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I\eferldantthisdate: ~ '3,1 J...rJlu 

'~EBllClNE 
St.,...~ ~ 

Atta'ney fer Defencknt 
Print name: 1 J -t ffVY 1 J 
w.m#--~~".VH(~~~~ ________ _ 

Y01'INGRIGHTSSTA.TEMJ!NT: RCW 10.64.140. I acknawledgethatmyri~toVd.eha8beenlortdueto 
fdary oonvidioo& It I am ~ to vote, my yoUr regilltndioo will be cancelled. My right to vGte may be 
I'eIIIcftd by: a).A certificate of discharge ;SIlled by the SBltEncing cwrt, RCW 9. 94A.637; b) A coort crdEr issued 
by the sentencing court mtaing the right. RCW 9.92..066; c) A final erda- of discharge' j Baled by the indeterminate 
sentence review board, RCW 9.96.050; tr d) A c«tificate of resi:crat;ioo i.saled by the 8Ofemtr, RCW 9.96020. 
V ~ng befa-e the right is mta-ed iSIl clas C Celroy, RCW 92A.84.660. 

~ C' ,.~ ~_ ~/L~ 
Def(lJldant's sign8tUre: ~ rj.' Vl.-L- .....-.., 

\ 

JUDGMKNT AND SENTENCE (JS) 
(FelCfly) ()f1I.XfI) Page _ of_ 

0fIke of Prusecutllla AUorney 
930 'IlIcoma A~ue S. ~946 
'IlIcoma, w~ !I8402-1171 
TelepJume: (l53) 798-7400 
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V.N~CE8ANDSIGNATURES 

S.l COLLATERAL ATI'ACK ON JUDGMENT. Any petiticn a-mcticn for collateral attack (Ill this 
JiJdr,ment and Sentence, including but ncX limited to any ptnonal restraint petitioo, lIlate habeas CCl'PUS 

petilioo, mdiCll tovacat.ejudgment., mWoo to withdraw guilty plea. mttioo for new trial or md.ionto 
arrestjudsmem., must be filed within Mf! year of the finaljudsmEfl1. in thism8ttEl', except as provided fer in 
RCW 10.73.100. RCW 10.73.090. 

$.2. LENGI'HOFSUPERVISION. Fcran offense cur..mittedpria-toJuly 1,2000, the defendant shall 
rc:mtIinunder thecQJlt'sjurisciid.ioo and the supcrlision of thc Department. ofCcrrec.ticm fer a period up to 
to years frem the date or. Bf!'llence Cf release from confimment, whichever is longer. to 8SSI.re payment of 
alllega1 fmancia! obligatims unless the CXJJrt extends the aiminal judgment. an additimal 10 year& For an 
offense committed on a' after Ady 1, 2000, the carl mall retain jurisdictioo CNfr the offender, fa' the 
purpose of the offender's canptiance with Pll}'lllent of the legal financial oblipLicns, until the obligatiCll is 
canpletely sati£fied, regardless of the atatutory maximum for the crime. RCW 9.94A. 760 and RCW 
9.94A. 505. The clerk of the cClrl is authaized to collect wpaid lqal financial ooligatioos at any time the 
offender remains underthejurisdid.ial of the court for purposes of hia or her legal financial obligatiMS. 
RCW 9.94A 7~4) and RCW 9.94A. 753(4). 

5.3 NOTICE OJ' INCO:ME-WITHHOLDING A.CTION. If the coort haa ~ ordered an'immediate nctice 
of payroll deductioo in Se::tion 4.1, you are nctified that the Department of Ccm:diClls er the clerk. of the 
cart may issue a notice of payroll deduction without ncticeto yoo ifyoo areroorethan 30 days patLdue in 
monthly payments in an amount equal to er areat.cr than the aml1llll. payabte fer me month. RCW 
9.94A.1602. Other iname--W'ithholding action under RCW 9.94A may be taken withwt further na.ice. 
RCW 9.94A. 760 may be taken without MthcrncXic:e. RCW 9.94A. 7606. 

S.4 RESt II ul'lON B.XARING . 

[ ) Defendant waiv~ any right to be present &taoy reltitutioo hearing (sian initials); ___ ---' 

S.S CRIMINAL E.NJ'ORCEMENT AND cIVa COLLECTION. Any violatiro of this Judgment and 
Sentmoe is punirhabJe by up to 60 days of aW'manent. per violatim. Per sectioo 2.S of this docum cnt, 

;;;;;~
. obliptions are colle::tible by civil means. RCW 9.94A634. 

~~ Y mwt immediatei)' lU:mmde~any concealed pbtollkenae and you mRY not own. 
HI-____ n!I'"any tmann unIen your l'IF to do 10 ls ... If.ond by a eourt ~ reeorcl. (The court dent 
maIl ft1'Wwa CqJy of the defendant's drivcr's1iomae. ident.icard, (I' comparable idc:ntifiC8l:ion to th-: 
Department of Licensing a1mg with the date of coovictiro or canmitment.) RCW 9.41. 040, 9.41.047. 

S.7 SEX AND KJDNAPPINGOFFENDER REGISTRATION. RCW 9A44.130, 10.01.200. 

N/A 

S.8 [ J.The crurtfindsthat Count __ is a fdooy in thecanmission of which a motor vehicle was used. 
The clerk of the cwrt is directed to immediately f award an Abstract of ca.rt Rec.crd to the Department of 
Licmmng. which mUll. rev~e the def"end1mt' Jl drive'" s IiCUlJe RCW 46.20.285. 

S.9 If the defendant i. er becanes mbjed to crurt-crdered mental health or chanical dc:peldency treatmEnt, 
the dd'endant. mwt notify DOC and the defendant.' 8 treatment. infocrnetioo must. be maced with DOC fa­
the dutation of the deCendant' s incarceration and supevision. RCW 9.94Aj61 

S.IO OTIUR: _________________________ _ 

JUDGMENT AND SENTENCE (JS) 
(Felcny) (J1'1lX11) Page _ of _ 0Ifiu of ~Ii ... AltGl'IIty 

9.10 'J8cGDI8 Amoue S. R_ 916 
......... Wasblagtoa ft40102,7. 
T~phae: (253) 798-7400 
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( ) Fer sentences imposed under RCW 9. 94A. 712, dher calditiaw, including elec:trmic monitcring. may 
be imposed during ocmmunity wstody by the Indeterminate Stfl1enc.e Radew Board, er in 'an 
emergency by DOC. Emergency conditions imposed by DOC shall nd. remain in effcd.lmgCl' than 
seyell w~ng days. 

PROVIDED: That under no cirwrt1lltances shall the total term of oonCincment plus the tam of cannwnity 
OJStody actually served e.ltaeed the st.atut.ory maximum fer each offense 

4.7 { ] WORK ETHIC CAMP. RCW9.94A69O, RCW72.09.41o. Thectut rmdsthat the defmdantjs 
eligible and is likely to qualify fer w~ Ethic camp and the courtreo:mmends that the defEndant serve the 
ICl1I:cnce at a wexit ethic camp. Upon ccmpleticn of work ethic camp, the defendant shall be released on 
community custody fer 31\y remaining time oftd.al coofinenent, subject to the OOllditio1S below. Violatioo 
of the conditioos of canmunity custody mgy reliUlt in a ret.um to tctal coofinemcnt fCl" the balance of the 
defendant's remaining time of tdal cooranement. The conditions of ccmmunity wltody are stated above in 
Section 4.6. 

4.8 OFF LIMITS ORDER (known drug traffidc.er) RCW 10.66. 020. The foHowins areaa are off limits to the 
dd'endant while under the aJp«Vision 0{ the County Jail cr Department of Cc.rrt!Ctions: _____ _ 

JUDGMENT AND SENTENCE (JS) 
(Fe1CXl,Y) (7/'lOO7) Page ....3.: of_ 

0Iiee ef ProHculiDlt Attorney 
938~A"_S. Room 946 
..... ma, W ........ !l848l.1171 
T ....... : (253)798-7400 
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(1' [(1' the pEriod of eamed release awarded pursuant to ROW 9.94A.728(1) and (2), which~EI' is looger, 
and standard mandatGry (,XDditionsare crdcred. I See RCW 9.94A 700 and. 70s fa-o:mmunity plec:e:ment 
offenseswhich include seriCllSViolent. aff81Se1r, secaJd deeree aasault., any crime against a person with a 
deadly weapon fmding and chapter 69.S0 a- 69.S2 RCW offense net sentalced under RCW 9.94A.660 
coomitted befcre July 1, 2000 See RCW 9. 94A. 7t5 fa- ccmmunity custody range offenses, which 
include sex offenses not. sentaloed under RCW 9. ~A. 712 and violmt offense:s canmited 00 cr after luly 
1,2000. Ccmrmmity custody follows a term fa" a aex offense -- RCW 9.94A, Use paragraph 4.7 to impOfle 
c:anmunity cuatody followins ",<ric. ethic camp. 1 
On a" after July 1,2.003, DOC ahaUlUpervise the defendant if DOC classifies ~e defendant in the A or B 
Ii. categcri~ cr. DOC classifies the defendant in the C IX'D risk categaies and at least me of the 
follow' 1 : 

Ian offense 

vi) Offense fer manufaCbft, deJivtry a" poflllession with intent to de1ive" methamphetamine including its 
salta, i&allU"llt and salts of isomen. 
vii Offense foc de1iv 

While al canmunity placement oc o:mmunity rustody. the defmd&nt shall: (1) repoct to and be available 
for CMtad:. with the usisned community C'CITedicns office" as dire:ied; (2) wak at DOC-apprc:Ned 
cdut;;ttim, employment IIlldloc ccmmuniiy restitutial (service); (3) m:tify DOC of any dJange in 
defendant's ac!drels Cl" employment; (4) not conune controlled fIlbltances a:~t pursuant to lawfully 
iDled presaipt.iaur. (5) n<t unlawfuUy ponca arirolled subltances while in ccmmunit.y watody; (6) pay 
supervision fees 8S determined by DOC; m perfam affinnative acts necessary to maUler CMlpliance with 
the orden of the coort u required by DOC, and (8) fer 8elC offenses, submit to etedr«lic monitcring if 
imposed by DOC. The residence Jocaticn and living 81!'8tlgffnents are IUbjec:t. to the prier approval of DOC 
while in cmmunit.,. ptllClUlent a- canrnunity custody. Community cmtody fa- sex offatdu's not 
sentenced under RCW 9Ji14A. 712 may be extended foc up to the statuta-y maximum tenn of the sentence. 
Violation of canmunity c::uaody imposed fa- .sC'Jt offenllC may relllllt. in a.dditicnal confinement. 
[ ] The defendant shan not consume any alcchol. 

t>c3 Defendant atlall have no cxntact with: «;ee. 'ictc.+. - ... ~ t", -"1 
~ Defendant &hall remain W within D<I wtside of a specified geographical boondary, to wit: pre (CO 

[ J Defendant shall not reside in a community protectioo zone (within 880 feet of the facilities cr grwnds 
of a public cr private smool). (RCW 5l.94A.030(S» 

KI The defendant shall participate in the follawin8 crime-t-elated treatment a- ca.lt1seling setIIices: __ _ 

Stt. <.cdlflol'\ ~ ..... 

~ The defendant mall undergo an evaluatim fer tt'e3bnent fer [1 daTh!lII:ic violEllce II wbstance abuse '$ott 
. ~(~IU\ 

[ ] mental health ( 1 anger management and fully cc:mply WIth all recommended treatment. 4. ,..., 

~ The defendant mall canply with the following a-ime-related prdlibitict1B: ________ _ 

See. sdiM Y. 4 

Other cxnditima may be imposed by the crurt a" DOC duri1l8 community custody, cr moe set f<rth hEre: 

JUDGMElIT MID SElITENCE (JS) 
(Fe1ooy) (7/ZW1) Page .iL of_ 

0IIIce of J>roseculiqg AtltJl'JIeY 
9JO 'I'aoo!Ra Awonue S. Room !146 
ncum., WashiDgIan !HI48l·Z171 
'lelepboDe: (%53) 791-'7400 
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4.5 CONFINEMENT OVER ONE YEAR. The defendant is sentenced as follows: 

(8) CONFI.NEMXNT. RCW 9.94A.S89. Defendant js sentenced to the folJowingtmn oftctal 
<:Q1finement. in the custody of the Departmelt of Carecti(XlS (DOC): 

It: mootha 00 Count ____ months a'l Count 

mClll:hll 00 Count months <Xl Count ---- ----
maJths 00 Count mooths at COUIt. ----- ----

Adu,l ownw of I1lClIlI:hs of total confinement.. crdered is: __ ..,.A'-'/'_--=-""-'D'-"_"_"-a.;:...... _______ _ 

(Add mandalay fu-earm. deadly weapons, and semal mctivatioo enhancement time to run cmsecutively to 
ct:her cwnts. see SecUcn 23, Sentencing Data. above). 

[ 1 The confinement time on Coont(s) contain(s) a mandatcry minimum term of _____ . 

CONSECUTIVJ:lCONCURRENT SENTENCES. RCW 9.94A..S89. All coontB dla11 be 8el"Ved 
cooct1rrently, except fer the portioo of those ccuntB fer which there is a special finding of a fu-earm. other 
deadly wcapcn, sexual md.ivation, VUCSA in a prtteded zooe, crmanufacture of methamphetamine with 
juvenile present. as set fcrth abave at Settioo 2.~, and except fa" the following counts whidl &ball be served 
an~dy: ______________________________________ _ 

The wentence herein mall run cmsewlively to all felmy s~ces in other cause numbers imposed prioc to 
the cunmissioo of the o'ime(s) bein& sentenced. The swtence herein shall run CalaJl'TEl1t.ly with feleny 
IIIll1tences in «her cause mmbers imposed lifter the ccmmiaion of the aime(1I) being sent.enced except for 
the following cause numbers. RCW 9.94A.S89: _________________ _ 

Coofinenent shall Cann1el~ immediately unless otherwise IIet fQt1h here! _________ _ 

(c) '!'he defet1d811t shall receive credit fa" time aerved ptiCt' to setltencing if that confinement was solely 
under this cause number. RCW 9. 94A. 50S. The time served shall be canput.ed by the jaill.Vlless the 
crEdit (ot'time served prior to sentencing is specifically set forth by the ca.ut: _O::!IIC...::;.~~I"-___ -' 

4.6 J COMMUNITY PLACEMENT (pt't', 711100 offenses) is crdered as follows: 

Count ____ roc ___ maUhS; 

Coont _____ f« ___ months; 

Count ____ fer ___ mmths; 

[)(] COMMUNITY CUSTODY is c:rderEd as follows~ 

-----
Crunt 

CQUnt 

JUDGMENT AND SENTENCE (JS) 
(Fel~) (7/11XJ1) Pasc ~ of_ 

£(1" a range from: 

roc a range from: 

fer a rnnge frcan: 

to 

to 

to 

'2. Months; 
-.....;;:~--

----- M~ 

0f1Ice or PJwecutiDa AUCll1lt1 
!l30T_ A_S. ROODI ~ 
......... WasJdD&Ioa 98401-2111 
TtIephoae: (153) ""7480 
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canmmcing. . RCW 9.94.760. If the court does net set the rate h<nin. the 
defendant shall repat to the clerk'. office within 24 hours or the enb:y of the judgment and sentence to 
set up a payment plan. 

The defendant shall repat to the clerk of the coort er u dir«ted by the cleric. of the cc:ut to provide 
financial and aher infcrmatim as reques.ed. RCW 9. 94A. 76C(7)(b) 

( ] COSTS OF INCARCERATION. In additioo to other costs imposed herein. the court finds that. the 
defendant has cr is likely tobave the means to pay the costs of incarcer"'dtim, and the defendant is 
adtred to P ~ wm Ct.::llU at the &tat.utay rate RCW 10.01. 160. 

COLLE('~ON COSTS The defend8l.'lt shall pay the costs of service. to coiled: unpaid legal financial 
obligatiClOll per contract a- Itatut.e. RCW 36. 18.190, 9.94A.780 and 19.16.500. 

INTEREST The financial obligations imposed in thisjud@lneot. d'lall bear interat from the date of the 
judgment until payment. in full. at. the rate applicable to civil judamcnts. RCW 10.82.090 

COSTS ON APPEAL An award of COIlts 00 appeal against the defendant may be added to the tctallegal 
financial ch~iptions. RCW. 10.73.160. 

ELECTRONIC MONITORING RJi:IMBURSEMENT. The defendant is crdered to rW't'Iburse 
_....,...... ___ ---,.-:--':"'" (name of e1ectrc:iUc mooitcringagency) at ___________ --' 
fet' the COlt of pretrial e1earaUc monitaing in the amCllOl. of $:..-....;... ____ ~ 

[X] DNA TESTING. The defendant nil have a bloodlbiological sample drawn fer purposes orDNA 
idtntificatim analysis and the defeOOant. mall fully ~ in the testing. The appropriate ~. the 
crunt.,y er DOC. lhall be rapmsible f<r obtaining the sample pri<r to the defendant' II release &an 
C<I1f'meneot. RCW 43.43.7j4. 

[ ] mv TESTING. The Health Departma1t a- desi811ee mall test and oounsel the derendant fa- mv as 
fIOCIl as possible and the defendant shall futly cooperate in the testing. RCW 70. 24.340. 
NO CONTACf S.fo~ ~-40te. Qlrp"",IseA) 

. . ;0:" Sf, .. .f" ~fo~ 'S .... 
The defendant shall nct have oontact Wlth T .... o ...... , "to, '1ItIiI.fQ1[ (name, DOB) including, but not 
limited to. pcrsooal, verbaJ, telephonic, written (J" contact thrwgh a third party fa- 5 yet.ll'1: (net. to 
eltceed themaximurn staIlltay IIt!lllence). 
{ ] Dcmeaic Violcnce No-Contact Order, Antiharassmau.No-Contact Order, a-Sexuat AssaultProtcctioo 

. Order is filed wjth this.Judgment and Sentence. 

OTHER; ~Y may have been taken into custody in caUunction with this case. Prope:ty may be 
retumedtothil!rigPtful owner. Any claim fcrntum of Qlch prcfJErty must be made within 90 days. After 
90 dlJ,)'JJ. it you do not make a claim. property may be disposed of acCQ'ding to law. 

BOND IS HEREBY EXONERATED 

JUDGMENT AND SENTENCE (13) 
(Fe100y) (7/2fX11) Page ~ of _ 

()fIke 01' ProsetutilJl AnorDey 
930 1lIcoma Aveaue S. Room 916 
~ Washiq10D 911402,2171 
~:<m) 791-7400 
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2.6 Fa' violent offense&, moat serious offEnSes,. a' armed offenders recunmended Bentencing aareernents cr 
plea agrecmm:s are [ ] uUeched ( 1 II follows: NJA 

m. JUDGMENf 

3.1 The defendant. is GUILTY of the Counts and Charges listed in Paragraph 2.1. 

3.2 [ ] The cwrtDISMISSES Cwnts ____ l ) The defEndant is frund NOT GUILTY of crunts 

IV. SENTENCE AND ORDER 

IT IS ORDERED: 

4.1 Defendant shall pay to the Clcrlc. Qhhis Co;mt: iPien;e C aumyClak. 9'30 TIIC01IIa An Nil 0, Tacoma WA 91402) 

JASSCODE 

KlN/8JN S Re&titutioo to: --"------

PCV 

DNA 

PUB 

FRC 

FCM 

eLF 

S Restitutim to; 
(Nmre and Address-·address may be withheld and provided cooftdentially to Clerk's Office). 

S 500. 00 Crime vidim lUIllCmmcm 

S 100.00 DNA DatabascFee: 

S /S7P? Ccurt-Appointed Attorney Fees and Defense Costs 

$ 200.00 CtiminalFilingFee 

S ____ Finc 

$ Crime Lab Fee ( ] deferred due to indigency 

CDPIDFA-DFZ ' ____ DrugInvestigatimli\Jnd for ____________ (agency) 

WFR. $ Witness Costs 

OTHER LEGAL nNANCIAL OBLIGATIONS (specify below) 
S:...-___ oiherCodB f<r: __________________ _ 

$ Oth8"CalUf<r: __________________ _ 

S Q."lOi) TOTAL 

( ] The above ta.al doe. not include all restitution whim may be soet by later crder of the coort. An aueed 
mtitutioo erda- may be ent.a"ed. RCW 9.94A 753. A reltitutim hearins: 

( ] shall be SEt by the prosecutor. 

[ J issdleduted fer ________________________ ~ 

[ ) RESTITUTION. Order Attached 

[ 1 The Oepartmfllt of Cal'l!diOOll (DOC) IX' clErk of the ccurt. shall unmediately iwe a Notice of Payroll 
Deduc.tiaJ, RCW 9.94A 7602, RCW 9.94A. 7«X.8). 

(X] AU payments shan be made in acardance with the policies of the clEric, canmenciog immediately, 
unlasthc:cwrtspecificaUysetatcrththerat.chcrein: NttJeuthanS pn CCQ pcrmmth 

JUDGMENT AND SENTENCE (JS) 
(FelOO)') (7/2001) Pase 3.-of_ 

0IIice oI~Allomey 
930 1'ac:ema A"Cllue S. a- !146 
'I8coIu, w~ 984QZ..2171 
Tde.--, (2S3) ,..74011 
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[ ) CtJnoent offenses enccrnpassint the same criminal conduct and counting as me crime in dEtemining 
the offender sccre are CRCW 9.94AS89): 

[ ] Oth@l"OlI"r8lt cClwictims Hilled undEr different cause numbers used in calculating the offender sare 
are (lilt offCiUle and cause number): . 

2.2 CRIMINAL HISTORY (RCW 994A.525): 

CRIME DATE OF SENTENCING DATE OF AcrJ TYPE 
SENTENCE COURT CRIME ADULT OF 

(Crunty & State) JUV CRIME 
1 THEFr 1 00/17/08 PIERCE,WA C1JI21J08 A NV 
2- MAL MISCH 1 09117108 PIERCE, WA 03f2'1J08 A. NV 
3 SOCIAL SECURITY 03116109 DlST CT-WESTERN 12JOZlOII A NY 

FRAUD DISTWA 
4 POSS 10 DOC WIINT TO 03/16/09 O1ST CT.WESTERN 12JOVOa A NY 

DEFRAUD THE US DISTWA 

} The ccurt finds that. the following pria- oonvic:tims are me offense f(l' purposes of determining the 
off4Slder sccre (RCW 9. 94A. S 2S): . 

2.3 SEN'TENCINGDATA.: 

COUNT OFFENDER S£R!OUSN~ STANDARD RANGE PLUS TOTAL STANDARD MAXIMUM 
NO. soon LEV!J.. (pot iIlcludirla cablnA:aawt ENHANCE.MEN'I'S RANGt TERM 

tndudlli enba\cmm19 

I 4 I 6+ - 18 MONTHS NONE 6+ - 18 MONTHS SYnI 
sao.ooo 

24 [ 1 EXCEPl'ION.A.L SENTENCE. Substantial and canpelling reasoos exiat which justify 311 

cxcept;tnal sentence: 

[ ] within [ 1 below the standard range fer CCJUnI(s) ____ _ 
[ ] ~e the standard range fer Count(s) ____ _ 

[ 1 The defendant and state stipulate that jultice is b est served by impositioo of the ex:oepticnal sentence 
abov e the ltandard range and the crurt. fmct. the cxceptiooal scntmce furthers and i. cmsistcnt. with 
the int.ereats of justice aod the purposes of the sentencing reform ad. . 

[ ] Aggravating factc:rs were [ ] stipulated by the defendant, { ] found by the cOJrt atl.cr the defendant 
"lVaived jury trial, { } fwnd by jwy by special interroptay. 

FindinglJ of fact and ccncluBims of 1 ..... are attadl ed in Appendix 2.4. [ J.by' s special interropta-y i. 
attached. The ~ Attaney [ ] did [ ) did DOC reccxnmend a similar sentence. 

1.5 ABILIl'Y TO PAY LEGAL FINANCIAL OBLIGATIONS. The crurt has cc:nriderod thet<tal amount 
owins. the defend's paa., present and future ability to pay legal financial cbligatioos, including the 
defend_' s financial resources and the likelihood that the defend8nt' B &t.atus will dlange. The coort fmda 
that the defendant has the ability cr likely future ability to pay the legal finaocial cbligatial. imposed 
herein acw 9.94A. 753. 

[ ] The following extraa-dinary' cira..llnstances exist that make restitutial i1l8:ppS'q)riate (RCW 9.94A. '1 53): 

f ) The following extrac:rdinary cirrumat.ances exist. that make payment of nomnandatcty legal financial 
cbligatioos inappr opriate: 

JUDGMENT AND SENTENCE (JS) 
(Felc:ny) (712CXJ1) Page ~ ol_ OI8ee uf I"nJsrcutiDg AUoI'IIt'Y 

9301\IcoIQ A_ S. __ 946 

1XGma, Washi ...... 98402-2171 
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