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I ARGUMENT

The fundamental flaw of Brown v. Labor Ready Northwest, 113
Wn. App. 643, 54 P.3d 166 (Div. 1, 2002), is that if fails to explain why a
lending employer should be immune from liability for the negligent acts of
its employee, when the lent employee is doing the very work the lending
employer sent him out to do. In this case, Darin Millikan was fully within
the course and scope of his employment with Hire Source when he injured
Richard Davis. But because the details of the press operation were
controlled by Cadet, Brown holds that only Cadet can be his employer for
purposes of vicarious liability.

A better approach to the issue, found in the cases discussed in
Appellant’s opening brief', discards a simplistic “one or the other” test in
favor of a rule that takes into account the realities of the workplace- that a
loaned worker can be within the course and scope of his employment with
more than one employer at the same time, and more than one employer
can be responsible for his actions. Acknowledging that Brown, while

narrowing the field of responsible employers without rational basis, is the

! Bright v. Cargill, Inc., and Labor Source, Inc., 251 Kan. 387, 837 P.2d
348 (1992); Kastner v. Toombs, 611 P.2d 62 (Ak., 1980); Morgan v. ABC
Manufacturer, et al, 710 So.2d 1077 (La., 1998).



Washington case on point, Mr. Davis argues in good faith, based upon
logic (not emotion) and the carefully considered decisions of other state
courts, for a change in Washington law. No public policy is furthered by
relieving Hire Source of liability when Hire Source made a profit sending
its employees into often dangerous industrial environments, while not
forcing it to accept the risk of liability that accompanies such an
enterprise.”

DATED this |4 day of October, 2010.
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2 Additionally, it is incongruous that a loaned employee in Mr. Millikan’s
position retains the right to sue a borrowing employer for his own injuries
caused by the borrowing employer’s negligence (so long as he has not
consented to an employment relationship with the borrowing employer),
but an employee in Mr. Davis’ position is left without a tort remedy
against the loaned employee (regardless of whether the loaned employee
consented to an employment relationship with the borrowing employer) or
the lending employer. Mr. Davis consented to no relationship with Mr.
Millikan nor Hire Source.
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