
No. 40996-8-11 

COURT OF APPEALS, DIVISION II 
STATE OF WASHINGTON 

STATE OF WASHINGTON, 

Respondent, 

vs. 

DAVID MILES MARTIN, 

Appellant. 

On Appeal from the Pierce County Superior Court 
Cause No. 09-1-01856-3 

The Honorable Ronald Culpepper, Judge 

OPENING BRIEF OF APPELLANT 

(, .... 

...... 1;',\ 1 __ L.; r-

STEPHANIE C. CUNNINGHAM 
Attorney for Appellant 

WSBA No. 26436 

4616 25th Avenue NE, No. 552 
Seattle, Washington 98105 
Phone (206) 526-5001 



TABLE OF CONTENTS 

I. ASSIGNMENTS OF ERROR .................................................... 1 

II. ISSUES PERTAINING To THE ASSIGNMENTS OF ERROR .......... 1 

III. STATEMENT OF THE CASE ................................................... 2 

A. PROCEDURAL HiSTORy .................................................. 2 

B. SUBSTANTIVE FACTS ...................................................... 3 

IV. ARGUMENT & AUTHORITIES ................................................. 5 

V. CONCLUSiON ...................................................................... 9 



TABLE OF AUTHORITIES 

CASES 

State v. Acrey, 148 Wn.2d 738, 64 P.3d 594 (2003) ................... 5 

State v. Gavin, 166 Wn.2d 242, 207 P.3d 1266 (2009) ............... 5 

State v. Ladson, 138 Wn.2d 343, 979 P.2d 833 (1999) ............... 9 

State v. O'Neill, 148 Wn.2d 564, 62 P.3d 489 (2003) .................. 8 

OTHER AUTHORITIES 

Washington Constitution article I, section 7 ................................. 8 

ii 



I. ASSIGNMENTS OF ERROR 

1. The trial court erred when it denied Appellant's erR 3.6 

motion to suppress. 

2. The trial court erred when it concluded that the police 

officers "manifested" an intent to arrest Appellant when they 

first contacted and detained Appellant. 

3. The trial court erred when it concluded that Appellant was 

"arrested" when he was first contacted and detained by 

police officers, and that a subsequent search of Appellant's 

bag was therefore a valid search incident to arrest. 

II. ISSUES PERTAINING To THE ASSIGNMENTS OF ERROR 

1. Did the trial court err when it found that the police officers 

"manifested" an intent to arrest Appellant where the officers 

testified that: (1) they drew their weapons because they were 

concerned that Appellant was armed; (2) they escorted 

Appellant into a nearby laundry room because it was well-lit 

and out of public view; and (3) they took Appellant into 

custody and placed him under arrest after they searched 

Appellant's bag? (Assignments of Error 1 & 2) 

2. Did the trial court err when it found that the search of 

Appellant's bag was incident to arrest where the officers 
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specifically testified that they took Appellant into custody and 

placed him under arrest after they searched his bag? 

(Assignments of Error 1 & 3) 

III. STATEMENT OF THE CASE 

A. PROCEDURAL HISTORY 

The State charged David Miles Martin by Amended 

tnformation with: (1) unlawful possession of a controlled substance 

(methamphetamine) with intent to deliver, while armed with a 

firearm and within 1000 feet of a school (RCW 69.50.401, RCW 

9.94A.510, .530, RCW 69.50.435); (2) unlawful possession of a 

firearm (RCW 9.41.101, .040); (3) unlawful possession of a 

controlled substance (forty grams or less of marijuana) (RCW 

69.50.101, .4014); and (4) three counts of bail jumping (RCW 

9A.76.170). (CP 53-56) 

Martin moved to suppress physical evidence discovered 

during the search of his bag and car. (CP 27-36) Following a 

suppression hearing, the trial court found that the searches were 

proper, and denied Martin's motion. (HRP 100-06; CP 111-17)1 

Martin submitted to a bench trial on stipulated facts. (HRP 

1 The report of proceedings from the hearing and stipulated trial on May 26 and 
27, 2010, will be referred to as "HRP." The report of proceedings from the 
sentenCing hearing on July 2,2010, will be referred to as "SRP." 
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107, 108-09; CP 44-51) The trial court found Martin guilty as 

charged.2 (CP 121; HRP 122-23) The court imposed a standard 

range sentence totaling 134 months of confinement. (CP 85, 87-

88; SRP 27) This appeal timely follows. (CP 110) 

B. SUBSTANTIVE FACTS 

Puyallup Police Officer Walter Anderson worked with 

confidential informant Alfredo Esparza for about 10 years on over 

50 drug-related cases. (HRP 11, 17-18) On the night of April 2, 

2009, Esparza called Officer Anderson and told him that a man 

named David Martin had methamphetamine, and that he could 

arrange a drug buy. (HRP 11-12, 12-13) Officer Anderson, 

Puyallup Police Detective Steven Pigman, and several other 

officers, went to Esparza's apartment to observe the transaction. 

(HRP 13,20,40) 

Officer Anderson asked Esparza to call Martin, and then 

turned on the speaker so that the officers could listen in on the call. 

(HRP 14) Officer Anderson heard a man identify himself as David 

Martin, and heard the man say that was planning to purchase 

methamphetamine, and could later sell some to Esparza. (HRP 

2 The court also found that Martin committed the crime of unlawful possession 
with intent to deliver while within 1000 feet of school grounds, but that he was not 
armed with a 'firearm atthe time. (CP 118,121: RP HRP 136-37) 
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114) After further discussion about price and quantity, Martin said 

that he was just a few blocks from Esparza's apartment, and he 

would bring Esparza the methamphetamine he currently had. 

(HRP 15-16) 

Esparza gave the officers a description of Martin and his car, 

and told the officers that Martin was always armed with a pistol. 

(HRP 17,19,41) A short time later, the officers saw a car matching 

the description arrive and park in the alley behind Esparza's 

apartment building. (HRP 20-21, 42-43) Martin exited the car, 

retrieved something from the trunk, and approached the back door 

of Esparza's apartment. (HRP 20-21, 45) 

When Martin reached the porch, Officer Anderson and 

Detective Pigman drew their weapons and opened the door. (HRP 

21, 45) Martin immediately reached down and dropped what 

appeared to be a maroon camera bag onto the ground. (HRP 21-

22, 46, 48) The officers conducted a weapons pat-down and then 

escorted Martin into a nearby laundry room. (HRP 22, 47) 

Detective Pigman retrieved the maroon bag and carried it into the 

laundry room. (HRP 47, 48, 63, 66) 

Detective Pigman testified that he did not want to simply feel 

the bag because it might contain a weapon or syringe, and he did 
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not want to risk injury. (HRP 49) So Detective Pigman opened the 

bag, and found a magazine for a semi-automatic pistol, a digital 

scale, a bag of crystal methamphetamine, a bag of marijuana, 

empty plastic bags, and a silver spoon. (HRP 50) Detective 

Pigman then placed Martin under arrest and read him his Miranda 

warnings. (HRP 53) 

Detective Pigman also asked for and obtained Martin's 

consent to search his car. (HRP 57-58) During the search, the 

officers found more drug-related paraphernalia, more ammunition, 

more marijuana, and a handgun. (HRP 59-60) Martin admitted 

that the drugs and gun were his, and admitted that he was planning 

to purchase and sell methamphetamine. (HRP 60-62) 

IV. ARGUMENT & AUTHORITIES 

A trial court's denial of a motion to suppress is reviewed to 

determine whether substantial evidence supports the factual 

findings and, if so, whether the findings support the conclusions of 

law. State v. Gavin, 166 Wn.2d 242, 249, 207 P.3d 1266 (2009). 

Whether trial court's findings support its conclusions of law is 

reviewed de novo. State v. Acrey, 148 Wn.2d 738, 745, 64 P.3d 

594 (2003). 

In this case, the trial court entered the following relevant 
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findings of fact: 

14. The defendant was physically restrained and 
physically escorted into the residence where he 
remained in a laundry room with the two officers. 
The officers were concerned that if they 
remained outside, their anonymity and Esparza's 
status as an informant would be compromised. 

15. The officers searched the defendant's person for 
weapons and found nothing. 

16. Detective Pigman brought the maroon pouch into 
the laundry room and opened it because he 
reasonably believed it might contain a weapon .. 

17. At this point, Detective Pigman handcuffed the 
defendant and formally advised him that he was 
under arrest. 

(CP 113-14) Based on these findings, the court made the following 

relevant conclusions of law: 

1. The defendant was "arrested" for purposes of a search 
incident to arrest after the officers detained him at 
gunpoint and physically escorted him into the laundry 
room. The officers manifested an intent to take the 
defendant into custody and actually did so even though 
he was not told he was under arrest. No objectively 
reasonable person would have felt free to terminate the 
encounter and leave the officers' custody. 

2. The officers had probable cause to arrest the defendant 
based on the phone call with Esparza and his arrival at 
Esparza's house .... 

(CP 116; A complete copy of the court's written Findings of Fact 

and Conclusions of Law is attached in the Appendix.) The court 

concluded that the search of Martin's bag was a lawful search 

incident to arrest because Martin was "arrested" before the search, 
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even though the officers did not officially or verbally place Martin 

under arrest until after the search. (HRP 103-04) Neither the 

testimony of the officers nor the court's factual findings support this 

legal conclusion. 

The officers did not "manifest[] an intent to take the 

defendant into custodY[,]"and they did not "physically restrain[]" and 

"physically escortD" Martin "at gunpoint" because they were 

"actually" arresting him. (CP 113, 116) The officers were 

motivated by other factors. The officers drew their weapons out of 

a concern for their safety because Esparza told them Martin was 

always armed. (HRP 62-63, 69) The officers "wanted to secure" 

Martin in case he was armed. (HRP 33) The officers then escorted 

Martin into the laundry room because there was better light and 

because they wanted to avoid being seen, which might compromise 

Esparza's position as a confidential informant. (HRP 47; CP 113) 

The officers re-holstered their guns after the pat-down search 

revealed that Martin was not armed. (HRP 69) And Detective 

Pigman testified that he "placed Mr. Martin in custody" and under 

arrest after he searched the bag. (HRP 53, 64) 

The testimony clearly establishes that the officers did not 

detain and escort Martin at gunpoint because they were placing him 
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under arrest. Their intent was to ensure that he was not armed, 

and then conduct a further investigation for evidence of possession 

or delivery of a controlled substance. Accordingly, the trial court's 

conclusion that Martin was "arrested" after the officers first detained 

him is not supported by the evidence. 

Under article I, section 7 of the Washington Constitution, a 

lawful custodial arrest is a constitutionally required prerequisite to 

any search incident to arrest. State v. O'Neill, 148 Wn.2d 564, 585, 

62 P.3d 489 (2003). "[T]he state constitution requires an actual 

custodial arrest before a search occurs. Otherwise, the search is in 

fact conducted without an arrest, and thus without authority of law 

existing at the time of the search." O'Neill, 148 Wn.2d at 585. 

And probable cause for a custodial arrest is not enough. 

"There must be an actual custodial arrest to provide the 'authority' 

of law justifying a warrantless search incident to arrest under article 

I, section 7." O'Neill, 148 Wn.2d at 585. 

Accordingly, the trial court's conclusion that Martin was 

"'arrested' for purposes of a search incident to arrest[,)" and that the 

search was therefore valid, is incorrect. (CP 116; HRP 103-04) 

Although the officers may have had probable cause to arrest Martin 

when they first contacted him outside Esparza's apartment, the 
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officers did not actually arrest Martin until after they searched his 

bag and found inside physical evidence indicating possession and 

intent to deliver methamphetamine. 

The search of the bag was conducted without authority of 

law because a valid custodial arrest did not occur prior to the 

search of the bag. When an unconstitutional search occurs, all 

subsequently uncovered evidence becomes fruit of the poisonous 

tree and must be suppressed. State v. Ladson, 138 Wn.2d 343, 

359,979 P.2d 833 (1999) (citing State v. Kennedy, 107 Wn.2d 1,4, 

726 P.2d 445 (1986». Therefore, all evidence obtained as a result 

of the search of Martin's bag and car, and Martin's custodial 

statements, should have been suppressed. 

V. CONCLUSION 

The trial court erred when it found that Martin was arrested 

prior to the search of his bag, and that the officers "manifested" an 

intent to arrest Martin even though they did not specifically inform 

him that he was under arrest. The officers' testimony directly 

contradicts the court's conclusions. And because the search was 

not done subsequent to an actual custodial arrest, it was not a valid 

search incident to arrest. The trial court's denial of Martin's motion 

to suppress should be reversed, and all evidence discovered during 
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and subsequent to the search of the maroon bag must be 

suppressed. 

DATED: December 3,2010 

5/~~ 
STEPHANIE C. CUNNINGHAM 
WSB#26436 
Attorney for David Miles Martin 

CERTIFICATE OF MAILING 
I certify that on 12103/10, I caused to be placed in the mails 
of the United States, first class postage pre-paid, a copy of 
this document addressed to: (1) Kathleen Proctor, DPA, 
Prosecuting Attorney's Office, 930 Tacoma Ave. S., Rm. 
946, Tacoma, WA 98402; and (2) David Miles Martin 
#810599, Coyote Ridge Corrections Center, P.O. Box 769, 
Connell, WA 99326-0769. 

5f~~ 
STEPHANIE C_ CUNNINGHAM, WSBA #26436 
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APPENDIX 
Findings of Fact and Conclusions of Law (CrR 3.5 and CrR 3.6) 
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34. Martia .... itted to Detective Pip_ 8aat the W ...... ~a was hiB. He also .... itted· 

that he had been cfesIins D.-catia for the p8IIt mGada. He admitted daat he WIll GIl his 

way over to F.apna"s house to pick up easIa 80 he could 80 to his .. aoarce BIld 

)JUrdI.e alqe qu8Idy ofmedaanplaet.aiDe. He.aitted that he iuteoded to lei. 

medt .. phehlDino to Bspma. 

". BIparza'. hOOBe _d the ... uau .. -jpbcdood, iacludioadae poiDI .l1IaidJ MaRio 

parted bit veJUele,. are aU located ill the aty oCPuyaIIiap, in the Stale ofWaphinstaa.. 

0IIce"'~.ua.r-y lI30 'DIaIaIa" .. _ S. __ ,. 
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36. Detective Piam.'. teatimoay ,.. cncIible.. 

37. Ofllwr Anclenun'. t~ony was avdibht. 

38. The clefenclllat"s te&tDaaay WIII.BOt c:rediIJIe. 

CONCLUSIONS OF LAW 

the ofticera' CWIlodJ. 

2. n. ofIic«B IuId .. obabI. __ to malt the daf' .......... the ph •• call with 

Eapaaa ad bis mivaI at Espamt"s bau& 11&. otlicen had probable __ to believe the 

dereudaot had eaauaiUe4 die crimes ofualawtbl p8BIllliOD ofmeth .... etaaiDe with 

iDteat to cWiwr andlarualawlUl paaaessioa or.etnaphetaaiae aadlor caaspiracy to 

3. 11Ie .,.CIIICIaId·,1tIIemMt81o Detectiw PWa- ....... i..... 1'ho deI .. daot __ 

.. aperIy -'vised arllia coaafjfali..t ri&fda. Hi. decisi. to waive those ...... 

iat.nipallJ, bowiD3lJ, _dwlaatwilym .... 

4. ne defendant provided valid caueat to &eIRb his vehicle. His COI18eIf WB8 

--=-- 08ice "'~AItenIey 
930 'lKamaAveaueS, __ 946 
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