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INTRODUCTION 

This case involves enforcement of protective covenants in a 

residential subdivision. Appended to this brief are the subdivision 

plat map (Ex 1), the protective covenants (Ex 2), the trial court's 

Findings of Fact and Conclusions of Law (CP 201), and the Judgment 

(CP218).\ 

The defendants, Mr. and Mrs. Cofer, built a house for 

themselves plus an apartment in the second story of their detached 

garage. The trial court ruled that the apartment violated the covenants 

because: (a) it exceeded the limit of one dwelling per lot, (b) it failed 

the minimum dwelling size of 1,000 square feet and (c) it violated the 

ban on using an outbuilding as a residence. The applicable provisions 

of the covenants are found in paragraphs 1, 3 and 7. The trial court 

also ruled that these violations were not excused by compliance with 

the city's zoning code or the architectural review provisions of the 

protective covenants. 

The trial court granted injunctive relief to the plaintiffs, Mr. 

and Mrs. Bruns, but only for so long as the garage remains detached 

from the house. In other words, the trial court allowed Mr. and Mrs. 

Cofer to have the apartment by connecting the garage to the house. 

Consistent with this misinterpretation of the covenants and the 

I These four documents are cited with dual references to the record and also the 
appendix to this brief. For example, the subdivision plat map is cited: Ex 1 (App 
A). 
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defendants' stated intent to connect the buildings, the trial court 

required only minimal physical changes to the apartment space. Mr. 

and Mrs. Bruns appeal from the limitations on their injunctive relief. 

They also appeal the trial court's denial of damages and sanctions. 

ISSUES AND ASSIGNMENTS OF ERROR 

Assignments of Error 

Error 1: Conclusion of Law 18 (App C, p. 11 ). The trial court 

erred by (a) concluding that Mr. and Mrs. Cofer had remedied any 

violations of the protective covenants prior to trial and (b) giving 

them the option to eliminate injunctive relief by connecting their 

garage to their house. 

Error 2: Conclusion of Law 19 (App C, p. 11). The trial court 

erred in concluding that (a) the steps taken by Mr. and Mrs. Cofer 

prior to trial are sufficient to remedy their violations of the covenants 

and (b) they should be prohibited from reversing those steps only so 

long as their garage remains separate from their house. 

Error 3: Conclusion of Law 20 (App C, p. 11). The trial court 

erred in concluding that by connecting the garage to the house Mr. 

and Mrs. Cofer would resolve any concerns about the apartment being 

a separate dwelling, or "ADU." 

Error 4: Conclusion of Law 21 (App C, p. 12). The trial court 

erred in concluding that Mr. and Mrs. Cofer would be in compliance 
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with the protective covenants by electing either of the court's two 

alternative courses of action. 

Error 5: The trial court erred in those provisions of the 

Judgment (App D) that correspond to Conclusions of Law 18 through 

21 (App C, pp. 11-12). 

Error 6: The trail court erred in failing to adopt additional 

injunction terms that are necessary to prevent Mr. and Mrs. Cofer 

from having a second dwelling. 

Error 7: Conclusion of Law 27 (App C, p. 12). The trial court 

erred in providing an ambiguous statement that the Judgment would 

be no bar to future claims or defenses "not specifically raised herein." 

Error 8: The trial court erred in those provisions of the 

Judgment (App D) that correspond to Conclusion of Law 27 (App C, 

p.12). 

Error 9: Conclusion of Law 22 (App C, p. 12). The trial court 

erred in rejecting the unjust enrichment claim of Mr. and Mr. Bruns. 

Error 10: Conclusion of Law 23 (App C, p. 12). The trial court 

erred in rejecting the breach of contract claim of Mr. and Mrs. Bruns. 

Error 11: Conclusion of Law 24 (App C, p. 12). The trial court 

erred in rejecting the breach of contract claim of Mr. and Mrs. Bruns. 

Error 12: Finding of Fact 23 (App C, p. 7). The trial court 

erred in concluding that Mr. and Mr. Bruns did not establish any 

monetary damage from the injury described in Finding of Fact 23. 
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Error 13: Conclusion of Law 25 (App C, p. 12). The trial court 

erred in rejecting the sanctions requested by Mr. and Mrs. Bruns. 

Error 14: Conclusion of Law 26 (App C, p. 12). The trial court 

erred in rejecting the sanctions requested by Mr. and Mrs. Bruns. 

Error 15: Finding of Fact 21 (App C, p. 7). The trial court 

erred in finding that Mr. and Mrs. Cofer have an agreement to pay 

legal fees without addressing the undisputed evidence that Mr. and 

Mrs. Cofer's lawyer is their son-in-law, they have paid him and his 

firm no legal fees at all in this case, their supposed fee agreement is 

not contingent on the outcome, and they likewise paid him no fees at 

all for a prior lawsuit against their former neighbor in Poulsbo. 

Issues Pertaining to Assignments of Error 

Issue 1. Do the protective covenants allow Mr. and Mrs. 

Cofer to have an apartment by connecting their garage to their house? 

(Errors 1 through 5.) 

Issue 2. Do the terms of the trial court's injunction otherwise 

fail to provide adequate protection for Mr. and Mrs. Bruns? (Errors 1, 

2, and 4 through 8.) 

Issue 3. Did the trial court properly deny the monetary 

damages requested by Mr. and Mrs. Bruns? (Errors 9 through 12.) 

Issue 4. Did the trial court properly deny the sanctions 

requested by Mr. and Mrs. Bruns? (Errors 13 through 15.) 

- 4 -



ST ATEMENT OF THE CASE 

The parties are next door neighbors in a residential subdivision 

named Bainbridge Landing. RP 102 (3-15-2010).2 Bainbridge 

Landing is a 12-10t subdivision that was platted in 1979. Ex 1 (App 

A). The developers, John and Alice Tawresey, imposed protective 

covenants on the subdivision at the time of its creation. Ex 2 (App B) 

pp. 3-4. The covenants run with the land and are binding on the lot 

owners for an initial period of 30 years with successive 10-year 

extensions thereafter. Ex 2 (App B) ,-r 17. The 1 O-year extensions are 

automatic unless a majority of the owners agree to change the 

covenants in whole or in part. Ex 2 (App B),-r 17. 

The protective covenants create an Architectural Control 

Committee to review proposed construction. Ex 2 (App B) ,-r 2. The 

Committee is composed of Mr. and Mrs. Tawresey. Ex 2 (App B),-r 

15. The covenants specify that the Committee's decision on whether 

or not to approve proposed construction must be based on four 

considerations: (1) the quality of the architectural design, (2) harmony 

of materials with existing structures and/or surroundings, (3) 

conformity with lot topography, and (4) removal of existing trees and 

vegetation. Ex 2 (App B) ,-r 2. 

2 Several proceedings in this case were transcribed for the appellate record. 

Because the multiple transcripts are not numbered sequentially, the form of citation 
used in this brief will end with a parenthetical reference to the date of the 
proceeding. 
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Upon submission of plans and specifications to the 

Architectural Control Committee, it has 30 days in which to review 

and respond to the plans. Ex 2 (App B) ~ 16. If the Committee fails 

to respond in writing within that time, approval is not required and the 

related covenants are deemed to be fully complied with. Ex 2 (App 

B) ~ 16. Similarly, ifno suit to enjoin construction has been 

commenced before the completion of construction, approval is not 

required and the related covenants are deemed to be fully complied 

with. Ex 2 (App B) ~ 16. 

Mr. and Mrs. Cofer moved to Bainbridge Landing in March 

2003 when they purchased an existing home on Lot 11. RP 189-90 

(3-16-10); Ex 8. They were aware of the protective covenants at that 

time, and they believed them to be in effect. RP 193-96 (3-16-2010). 

In December 2003 they purchased vacant Lot 10 next door to Mr. and 

Mrs. Bruns. RP 190 (3-16-10); Ex 9. Mr. and Mrs. Cofer believed 

the covenants to remain in effect at that time. RP 193-96 (3-16-

2010). 

Mr. and Mrs. Cofer's plan for Lot 10 was to build a house for 

themselves plus an apartment that would qualify as an "accessory 

dwelling unit," or ADU in the second story of a detached garage. Ex 

15. The ADU provisions of the Bainbridge Island zoning code were 

adopted in 1995. Ex 53; RP 293-94 (3-16-2010). An ADU can be 

attached to or detached from the main dwelling. Ex 53 at P. 1; RP 

293 (3-16-2010). The zoning code establishes a maximum size of 
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800 square feet for an ADU. Ex 53 at P. 1. There are both pennitted 

and unpennitted ADUs on Bainbridge Island. RP 293 (3-16-2010). 

For example, shortly before trial in this case, the city had just 

decommissioned another ADU in a code enforcement action. RP 

302-03 (3-16-2010). 

The only ADU in Bainbridge Landing is the one constructed 

by Mr. and Mrs. Cofer. RP 309 (3-16-2010). The Bainbridge 

Landing protective covenants limit each lot to "one detached single 

family dwelling and private garage for not more than three cars." Ex 

2 (App B) ~ 1. ). When considering the meaning of the one dwelling 

limitation relative to their planned ADU, Mr. and Mrs. Cofer did not 

raise the subject any of the professionals assisting in the building of 

the ADU (RP 199-203 (3-16-2010)); they did not confer with Mr. and 

Mrs. Bruns or any other neighbor (RP 203 (3-16-2010)); and did they 

not consult with their lawyer, Mr. Wildsmith, who is their son-in-law. 

(RP 203-02 (3-16-2010)); RP 229 (3-16-11). 

Instead, Mr. Cofer reviewed the city's zoning code in its 

entirety for assistance in understanding the scope of paragraph 1 of 

the protective covenants. RP 478 (3-17-2010). He acknowledged 

that the zoning code is inapplicable to the Bainbridge Landing 

covenants because the code, itself, saysit "shall not abrogate 

easements, covenants, or other restrictions of record imposed on 

properties in the city." RP 478 (3-17-2010). His wife agreed that the 

city has nothing to do with protective covenants. RP 244 (3-16-
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2010). Mr. and Mrs. Cofer raised the subject of the Bainbridge 

Landing protective covenants during the process of getting their 

building permit, but they were told by the city staff that the city has 

nothing to do with protective covenants. RP 245-46 (3-16-2010). 

Mr. and Mrs. Cofer raised the subject with city staff a second time, 

during this lawsuit, and the city again said it neither enforces nor 

abrogates private covenants. RP 308-09 (3-16-2010). 

On July 19, 2005, the City of Bainbridge Island issued a 

building permit to Mr. and Mrs. Cofer. Ex 11. On July 30, 2005, Mr. 

and Mrs. Cofer notified the other residents of Bainbridge Landing that 

construction would begin soon on Lot 10. Ex 33. RP 477 (3-17-

2010). The notification did not mention the ADU. Ex 33; RP 477 (3-

17-2010) 

Mr. and Mrs. Cofer applied for a second address for the ADU 

on May 2, 2006. Ex 12; RP 196-97 (3-16-2010). Mr. and Mrs. Cofer 

sold their first home in Bainbridge Landing, the existing home on Lot 

11, on May 26, 2010. Ex 10. They moved from the neighborhood at 

that point, and did not return until they moved into their new house on 

Lot 10. RP 108 (3-15-2010). 

In late June 2006 Mrs. Bruns noticed two mail boxes with two 

addresses in front ofMr. and Mrs. Cofer's new house. RP 107 (3-15-

2010); Ex 3. Mr. and Mrs. Cofer were no longer living in the 

neighborhood at that point, so it was not a simple matter to ask them 

for an explanation. RP 108 (3-15-2010). On July 1,2006, during a 
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Saturday evening social engagement with former neighbors, Mr. and 

Mrs. Bruns were told that Mr. and Mrs. Cofer had built an apartment 

for their son. RP 109 (3-15-2010). On the following Monday 

morning, Mrs. Bruns went to city hall and reviewed the Lot 10 

construction file. RP 109-11 (3-15-2010). City staff explained the 

ADU. RP 111 (3-15-2010). Mrs. Bruns called Mrs. Tawresey to ask 

if Mr. and Mrs. Cofer had submitted their construction plans to the 

Architectural Control Committee. RP 261 (3-16-2010). Mrs. 

Tawresey said that no plans had been submitted. RP 261 (3-16-2010). 

Mr. Cofer was on the construction site on July 5, 2006, and 

Mrs. Bruns approached him to discuss three things: (a) the ADU, (b) 

whether the construction plans had been submitted to the 

Architectural Control Committee, and (c) when Mr. and Mrs. Cofer 

expected to move into their new house. RP 262-63 (3-16-2010). Mr. 

Cofer informed Mrs. Bruns that (a) the second story of the garage was 

a city-approved rental apartment with its own address, (b) the 

construction plans had been submitted to the Architectural Control 

Committee and (c) he expected to move into his new house in a 

couple of weeks. RP 262 (3-16-2010). Mr. Cofer asked, "We're not 

violating any covenants, are we?" RP 263 (3-16-2010). Mrs. Bruns 

nodded affirmatively. RP 263 (3-16-2010). 

Mrs. Bruns spoke to Mrs. Tawresey a second time to let her 

know that Mr. Cofer said he had submitted construction plans to the 

Architectural Control Committee. RP 264 (3-16-2010). Mrs. 
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Tawresey checked her records and found an unsigned letter to Mr. 

and Mrs. Cofer. RP 264 (3-16-2010). She mailed a copy to Mr. and 

Mrs. Bruns. RP 265 (3-16-2010); Ex 4. The letter conveyed approval 

of the construction plans with the caveat that Mr. and Mrs. Cofer were 

required to make a follow up submission after they had made their 

final choices on roofing materials and exterior colors. Ex 4. Mrs. 

Tawresey informed Mr. and Mrs. Bruns that Mr. and Mrs. Cofer had 

not made the follow up submission to the Architectural Control 

Committee. RP 151 (3-15-2010). 

This case was commenced on July 7, 2006, with service of the 

summons and complaint on Mr. and Mrs. Cofer. CP 284. A letter 

from the plaintiffs' lawyer was delivered to Mr. and Mrs. Cofer along 

with the summons and complaint. RP 147 (3-15-2010). Mr. 

Wildsmith appeared for Mr. and Mrs. Cofer. CP 288. 

The parties engaged in settlement discussions through their 

lawyers. RP 117-18 (3-15-2010). Mr. and Mrs. Cofer offered notto 

rent the apartment while they owned the property. RP 117-18 (3-15-

2010). This was small comfort, as Mr. Cofer had recently said they 

do not live anywhere very long. RP 263 (3-16-2010). The settlement 

discussions were unsuccessful because Mr. and Mrs. Cofer would not 

agree to make that a permanent commitment that runs with the land. 

RP 117-18 (3-15-2010). Mr. and Mrs. Bruns filed their complaint on 

July 18,2006. CP 5. After Mrs. Tawresey told Mrs. Bruns that Mr. 

and Mrs. Cofer had not made a follow up submission on roofing 
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materials and exterior colors (RP 150-51 (3-15-2010)), the complaint 

was amended on July 21, 2006, to add an allegation that Mr. and Mrs. 

Cofer's roofing materials and exterior colors had not been approved 

by the Architectural Control Committee. CP 9. The chief concern 

underlying the amendment to the complaint was a desire to avoid the . 

argument that Mr. and Mrs. Bruns waived requirements under the 

protective covenants. RP 150-54 (3-15-2010). On July 26,2006, Mr. 

and Mrs. Cofer received their certificate of occupancy from the city. 

RP 215-16 (3-16-10); Ex 17. 

Mr. and Mrs. Cofer left for Arizona in early 2007 and did not 

return until May 2007. RP 133-34 (3-15-2010). Mr. and Mrs. Bruns 

were planning to attempt to resume settlement discussions when Mr. 

and Mrs. Cofer returned from Arizona. RP 133-34 (3-15-2010). 

Instead, on May 25, 2007, while Mr. and Mrs. Cofer were still in 

Arizona they filed a motion for summary judgment. CP 295. 

Mr. and Mrs. Bruns decided to oppose the motion. RP 133-34 

(3-15-2010); CP 366. Mr. and Mrs. Bruns also dropped their claim 

regarding the roofing materials and exterior colors. CP 368 at n. 4. 

Judge Hartman heard oral arguments on June 22, 2007, and denied the 

motion in its entirety. CP 479. The order also formally dismissed the 

claim regarding roofing materials and exterior colors. CP 480 ~2. 

Mr. and Mrs. Cofer then filed their answer on June 26, 2007, denying 

all claims against them, alleging affirmative defenses and asserting 

counterclaims. CP 12. The affirmative defenses and counterclaims 
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asked the court to find that the protective covenants are not in effect. 

CP 13, 17. The counterclaims included a request for sanctions for the 

dismissed claim regarding roofing materials and exterior colors and a 

request for equitable and/or injunctive relief against Mr. and Mrs. 

Bruns for an outbuilding in their back yard that allegedly violates 

paragraph 1 of the covenants. CP 16-17. Mr. and Mrs. Bruns filed 

their answer and defenses to the counterclaims on July 20, 2007. CP 

19. 

On July 30, 2007, Mr. and Mrs. Bruns sent a letter to Mr. and 

Mrs. Cofer for the purpose of trying to revive settlement discussions. 

RP 134-35 (3-15-2010). The letter was received by Mr. and Mrs. 

Cofer on August 1,2010. RP 135-36 (3-15-2010). That evening Mr. 

Bruns spoke to Mr. and Mrs. Cofer regarding the dispute over the 

apartment. RP 135-38 (3-15-2010). Among other things, Mr. Cofer 

said "We're going to rent that apartment until a judge tells us we 

can't." RP 138 (3-15-2010). He also said he was retaliating against 

Mr. and Mrs. Bruns by seeking to have their outbuilding demolished 

as a violation of the protective covenants. RP 137 (3-15-2010). 

The first tenant left in November 2007. RP 217 (3-16-2010). 

Mr. and Mrs. Cofer leased the apartment to a second tenant from July 

1,2008 to January 24,2010. RP 217 (3-16-2010). Both leases 

provided rent of $750 per month. Ex 18; Ex 19. 

Mr. and Mrs. Bruns served written discovery requests on Mr. 

and Mrs. Cofer on September 25,2007. CP 657. The depositions of 
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Mr. and Mrs. Cofer were taken in January 2008. RP 139 (3-15-2010). 

Mr. and Mrs. Bruns were not deposed. RP 139 (3-15-2010). 

In February 2009 the 30-year anniversary of the Bainbridge 

Landing protective covenants passed without any vote to amend them. 

RP 140 (3-15-2010). On March 2, 2009, at the request of Mr. and 

Mrs. Bruns, the superior court established a trial date of March 1, 

2010, and assigned the case to Judge Mills. CP 498. The pretrial 

order also established a deadline to join parties, a deadline to 

complete discovery, a deadline for hearing dispositive motions, and a 

mandatory settlement date pursuant to Local Rule 16(c). CP 498. 

On October 23, 2009, Mr. and Mrs. Bruns filed a motion for 

partial summary judgment. CP 24. The summary judgment hearing 

was continued to December 11, 2009, allowing Mr. and Mrs. Cofer to 

file a cross motion on the same issues. CP 518. Mr. and Mrs. Cofer 

filed their cross motion on November 13,2009. CP 145. Judge Mills 

heard arguments on December 11,2009, and granted the plaintiffs' 

motion in its entirety. RP 29-34 (12-11-2009). The summary 

judgment order provides as follows: 

1. The garage ADU on the property of 
defendant The William M. And 
Wilhelma Cofer Living Trust (the 
"Cofers") violates Paragraph 1 of 
the Protective Covenants because it 
exceeds the limitation of one 
detached single family dwelling and 
private garage. 

2. The Cofers' garage ADU violates 
Paragraph 7 of the Protective 
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Covenants because it utilizes a 
garage and/or other outbuilding as a 
residence. 

3. The Cofers' garage ADU violates 
Paragraph 3 of the Protective 
Covenants by having a dwelling of 
less than 1,000 square feet. 

4. Compliance with the City of 
Bainbridge Island's zoning rules 
does not allow the Cofers to avoid 
the limitations that the Protective 
Covenants otherwise impose. 

5. Submitting building plans to the 
ACC is not enough to avoid or 
alleviate the restrictions otherwise 
imposed by the Protective 
Covenants. 

CP 193. Three months later, during closing arguments at trial, Mr. 

and Mrs. Cofer asked the trial judge to reverse her summary judgment 

decision. RP 613 (3-18-2010). She declined and, instead, 

incorporated her summary judgment rulings into her Findings of Fact 

and Conclusions of Law. CP 257-58, 261-62. 

The pretrial order set a judicial settlement conference for 

January 25, 2010. CP 498. The settlement conference occurred, but 

was not successful. RP 12 (2-12-2010). 

On February 22, 2010, Mr. and Mrs. Cofer disclosed to Mr. 

and Mrs. Bruns that they had plans to connect their garage to the main 

house. Ex 74. They had already provided those plans to the city and 

the Architectural Control Committee, both of whom gave their 

approval. Ex 50; Ex 51; Ex 74. Mr. Cofer's letter to the Architectural 
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Control Committee stated that he had always intended to follow the 

protective covenants. Ex 75. During trial Mr. and Mrs. Cofer 

continued to acknowledge that the covenants were in effect at that 

time. RP 481-82 (3-17-2010). 

After the second summary judgment hearing and before trial, 

Mr. and Mrs. Cofer also terminated their tenant's lease, removed the 

second mailbox, removed the stove and refrigerator in the disputed 

space, and covered its 220 volt electrical outlet. (RP 213-14 (3-16-

2010). 

At the request of Mr. and Mrs. Bruns, the trial judge held a 

pretrial conference on February 12,2010. RP 1-37 (2-12-2010). She 

ordered Mr. and Mrs. Cofer to submit a written offer of proof as to 

each of their many non-party witnesses. RP 28-36 (2-12-2010). They 

did so. CP 548. Mr. and Mrs. Bruns made their written response to 

the offer of proof in the form of a motion in limine. RP 2-3 (3-8-

2010); CP 574. The trial judge held a follow up hearing on March 8, 

2010, to consider the issues regarding the non-party witnesses. RP 1-

76 (3-8-2010). She ordered further briefing at that time. RP 71-72 

(3-8-2010). Argument on the further briefing was held on the 

morning of the first day of trial. RP 78-84 (3-15-2010). The trial 

judge decided to reserve her decision on the proffered testimony until 

hearing it in context. RP 78 (3-15-2010). 

A non-jury trial was conducted on March 15-18,2010, on the 

remaining issues of remedy, affirmative defenses, counterclaims, and 
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sanctions. RP 77-628 (3-lS-2010 to 3-18-2010). At the close oftrial, 

Mr. and Mrs. Cofer asked the court to reverse the partial summary 

judgment order in favor ofMr. and Mrs. Bruns. RP 613 (3-18-2010). 

The trial judge announced her decision on April S, 2010, and entered 

her Findings, Conclusions and Final Judgment on July IS, 2010. RP 

1-19 (4-S-2010); CP 201; CP 218. Mr. and Mrs. Bruns appealed on 

August 10,2010. CP 222. Mr. and Mrs. Cofer cross appealed on 

August 12,2010. CP 246. 

ARGUMENT 

1. The protective covenants do not allow Mr. and Mrs. 
Cofer to have an apartment by connecting their garage 
to the main house. 

Mr. and Mrs. Bruns were stunned to learn that both a house 

and an apartment were under construction next door. RP 112-13 (3-

IS-10). They felt the apartment was a clear violation of the protective 

covenants, and they were adamantly opposed to it. RP 113 (3-lS-1 0). 

Mr. and Mrs. Cofer would not agree to remedy the problem in a 

permanent way. RP 117-18, 122-23 (3-1S-10). They offered only to 

pass off this lawsuit to the next (and presumably unsuspecting) owner 

of their home. That was unacceptable to Mr. and Mrs. Bruns. This 

left Mr. and Mrs. Bruns facing three bad choices: (a) accept the 

apartment, (b) move from their longtime home (with or without 

telling their buyer about the known violation of the covenants), or (c) 

fight for their rights. RP 113-16 (3-1S-1 0). The least bad choice was 

to fight for their rights. RP 113-16 (3-lS-1 0). 
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On December 11, 2009, it appeared the fight was largely over 

when the trial judge ruled that the apartment violated three separate 

provisions of the protective covenants and was not saved by either the 

local zoning code or the architectural review provisions of the 

covenants. The fight continued, however, as Mr. and Mrs. Cofer 

insisted on pursuing their long list of fact-intensive affirmative 

defenses, counterclaims and sanctions. A few days before trial they 

also unveiled their longstanding backup plan to connect the garage to 

the house in hopes of improving their position at trial. 

In fact, Mr. and Mrs. Cofer's last minute disclosure of their 

connection plan changed the outcome. If the trial court's decision is 

allowed to stand, it gives Mr. and Mrs. Cofer a way to regain the 

apartment. At most, however, the connection plan should resolve 

only the violation of paragraph 7 of the covenants (using an 

outbuilding as a residence). 3 Connecting the two buildings does 

nothing to resolve the violations under paragraphs 1 and 3 (one 

dwelling per lot and no dwelling under 1,000 square feet). Therefore, 

Mr. and Mrs. Bruns are entitled to a permanent injunction without 

regard to whether the garage is connected to the house on Lot 10. As 

described more fully below, the trial court denied them a permanent 

3 Mr. and Mrs. Bruns are not appealing the trial court's decision to allow evidence 
of the construction plan. Nor are they appealing the trial judge's decision that the 
connection plan would resolve the violation of paragraph 7 (using an outbuilding as 
a residence). 
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injunction because of an erroneous interpretation of the protective 

covenants. 

Questions of law involving protective covenants are reviewed 

de novo on appeal. Mountain Park Homeowners Ass'n, Inc. v. 

Tydings, 125 Wn.2d 337, 341,883 P.2d 1383 (1994). The 

interpretation of restrictive covenants is a legal question and, 

therefore, is subject to de novo review. The most recent case to so 

state is Bloome v. Haverly, 154 Wn. App. 129, 138,225 P.3d 330, 334 

(2010). Accord Parry v. Hewitt, 68 Wn.App. 664, 668 (1992) (citing 

Krein v. Smith, 60 Wn.App. 809, 811, rev. den., 117 Wn.2d 1002 

(1991). Consistent with this principle, the trial court in this case 

decided the meaning of the covenants as a matter of law on summary 

judgment. 

The trial judge left no doubt that Mr. and Mrs. Bruns satisfied 

all of the requirements for injunctive relief: 

I am persuaded that given the violation 
of the Covenants 1,3, and 7, an 
injunction must issue in this case. The 
plaintiffs have established that they 
have a clear legal or equitable right, that 
they have a well-grounded fear of 
immediate invasion of that right, and 
that the act complained of resulted in 
actual and substantial injury to the 
plaintiffs. 

RP 10 (4-5-2010). The court's written findings are to the same effect. 

CP 207 (App C) ~ 23. The Judgment provides that "an injunction is 

entered in this case that requires defendant to comply with the 
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Covenants for the Bainbridge Landing neighborhood." CP 218 (App 

D). While this language is problematic -- it begs the question of what 

constitutes compliance with the protective covenants -- the limited 

duration of the injunction is an even greater problem. 

The Judgment is based on the concept of "two alternative 

remedies to satisfy this injunction." CP 219 (App D). The first 

alternative deals with the facts as they existed at the time of trial. 

After describing the steps taken by Mr. and Mrs. Cofer to 

decommission the apartment as an ADU under the local zoning code, 

the injunction provides only that they may not reverse those steps. 

Moreover, the prohibition on reversing those steps is limited: "[The] 

Court requires the continued absence of the electrical line, 220 volt 

line, stove and refrigerator so long as the garage remains a separate 

unit." CP 219 (App D) (emphasis added). The clear implication of 

the emphasized language is that the injunction ceases to apply, or is 

"satisfied" as the trial judge put it, if the garage is connected to the 

house. 

This is made explicit in the trial court's description of the 

"second alternative remedy which would satisfy this injunction." CP 

219 (App D). This second branch of the Judgment provides that, if 

Mr. and Mrs. Cofer "connect the garage and the main house in 

accordance with their proposed plan, thus creating a single residence," 

the connection would remedy the violations of the covenants and end 

the limited form of injunction ordered by the court. CP 219 (App D). 
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The trial judge's decision paves the way for Mr. and Mrs. 

Cofer to seek a Satisfaction of Judgment as soon as the connection is 

made, thus eliminating all vestiges of the injunctive relief for which 

Mr. and Mrs. Bruns have fought so hard. Mr. and Mrs. Cofer will be 

free to return the stove and refrigerator, restore the 220 volt electrical 

service, and re-apply to the City for a legal ADU. The local zoning 

code defines "'accessory dwelling unit' to mean separate living 

quarters contained within or detached from a single-family dwelling 

on a single lot." Ex 53 at p. 1 (emphasis added); RP 293 (3-16-2010). 

Alternatively, Mr. and Mrs. Cofer may choose to join the ranks of 

other illegal ADU operators on Bainbridge Island. RP 293 (3-16-

2010). Or they may operate it as an apartment for friends, family, 

employees, business associates, and so on. 

In any of these scenarios, the effect on Mr. and Mrs. Bruns is 

the same as the conditions that prevailed before December 11,2009. 

The lot next to theirs will have two dwellings, one of which does not 

even meet the minimum size requirement under the protective 

covenants. This outcome cannot be reconciled with the trial judge's 

clear -- and correct - summary judgment decision that the apartment 

violates three separate provisions of the protective covenants and is 

not saved by either compliance with the local zoning code or the 

architectural review provisions of the covenants. But without the 

intervention of this Court there can be two dwellings next door to Mr. 

and Mrs. Bruns, not just one as required by paragraph 1 of the 
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protective covenants, and one of the two dwellings will not satisfy the 

minimum size requirement of paragraph 3 of the covenants. 

The effect is not limited to Mr. and Mrs. Bruns. The trial 

court's interpretation of the protective covenants will allow all of the 

Bainbridge Landing lot ownerS to add rental apartments to their 

homes. The density ofthis 12-10t subdivision of single family homes 

could be doubled, and one of the core purposes of the covenants 

destroyed. 

We expect Mr. and Mrs. Cofer to contend that if they or 

anyone else ever puts an ADU on Lot 10, whether the buildings are 

connected or not, such action would violate Conclusion of Law 1 and 

the Judgment. There are several problems with this argument. As 

discussed above, that view ofthe trial court's decision cannot be 

reconciled with the clear implication of the final sentence of 

Conclusion of Law 19, the express language of Conclusions of Law 

20 and 21, and the corresponding language of the Judgment. CP 211 -

12 (App C); CP 218 (App D). 

Even if one assumes the trial judge intended to prohibit an 

apartment no matter what, it would only mean she committed other 

reversible errors. She would have either failed to decide the entire 

connection scenario (inexplicably stopping short of granting a 

permanent injunction) or she would have made an inexplicable 

distinction between the connection scenario (no injunction) and the no 

connection scenario (injunction). 
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Either way, if the buildings are connected and the apartment is 

restored, Mr. and Mrs. Bruns would be facing the same three bad 

choices they faced in July 2006. If they make the same choice and 

defend their rights, they will be forced to start a new lawsuit in which 

they will incur even more legal fees on an issue that could have been 

avoided if the trial court fully had decided the present case. 

Mr. and Mrs. Bruns would also surely face the argument that a 

second lawsuit is barred by the present case. They would be forced to 

rely on the trial court's ambiguous "no bar" clause. CP 213 (App C); 

CP 220 (App D); It is easy to see why Mr. and Mrs. Cofer would 

argue for this outcome, but this court should not allow it. Any way 

you look at it, the trial court mishandled the connection scenario and 

must be reversed on that issue. 

2. The terms of the trial court's injunction do not 
adequately protect Mr. and Mrs. Bruns from future 
violations of the protective covenants. 

There are two problems with the injunctive relief granted by 

the trial judge. First, as discussed above, it applies only so long as the 

garage remains detached from the house. The trial court's decision in 

this regard is based on an erroneous interpretation of the covenants, 

an error of law. In general, a trial court's decision to grant an 

injunction and the terms contained in the injunction are reviewed for 

abuse of discretion. Kucera v. Dep't ojTransp., 140 Wn.2d 200, 209, 

995 P.2d 63 (2000). However, a trial court decision based on an 
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erroneous view of the law necessarily constitutes an abuse of 

discretion. Sales v. Weyerhaeuser Co. 163 Wn.2d 14, 177 P.3d 1122 

(2008). 

Second, in the "no connection" scenario, the trial court 

ordered only the minimal changes necessary to satisfy the city that the 

disputed space is no longer a legal ADU. This limitation on the 

injunctive relief is at least somewhat consistent with the trial judge's 

belief that the connection plan would resolve all three violations of 

the protective covenants. In that view it would be cost effective to let 

Mr. and Mrs. Cofer preserve as much as possible of their investment 

in the apartment. The limitation is not appropriate, however, in light 

of the continuing violations of paragraphs 1 and 3 of the covenants 

(one dwelling per lot and no dwelling under 1,000 square feet). If this 

Court agrees, the trial court should not simply carry over the 

extremely limited injunction terms to the "connection" scenario. To 

do so would be an abuse of discretion because those injunction terms 

are tainted by the trial court's error oflaw regarding the meaning of 

the protective covenants. 

Because paragraphs 1 and 3 of the covenants continue to bar 

the apartment, regardless of whether the garage is connected to the 

house, there is no reason to preserve the "two alternatives" structure 

of the Judgment. Instead, there should be a single permanent 

injunction. The terms of that injunction should also provide greater 

- 23 -



protection to Mr. and Mrs. Bruns. Their concerns are focused on the 

separate entrance to the apartment and its kitchen area. 

Mr. and Mrs. Cofer concede the obvious fact that the kitchen 

area still looks like a kitchen: 

[Y]es, the kitchen looks like a kitchen 
because it was designed that way .... If 
the space is no longer a kitchen 
somebody who is going to use that 
space will probably re-design it so it 
doesn't look like a kitchen anymore. 

RP 622 (3-18-2010). Mr. and Mrs. Cofer are essentially asking the 

court to spare them the cost of the re-design and let it fall on the next 

owner. 

Mr. and Mrs. Bruns are not so sanguine regarding the next 

owner's inevitable decision to incur the cost of really eliminating the 

kitchen. It is quite possible a buyer will look at that space and 

conclude the very opposite - that it is almost a complete kitchen and 

with just a little additional investment can be an apartment. Mr. and 

Mrs. Cofer should be required to make the changes now. More 

specifically, Mr. and Mrs. Cofer should be required to remove the 

microwave oven, the kitchen sink, the garbage disposal, the 

dishwasher, the kitchen cabinets, and the 220 volt wiring in the walls. 

Mr. and Mrs. Cofer's desire to postpone or transfer the cost of these 

changes is irrelevant. A balancing of the equities in protective 

covenant cases is reserved for defendants who are "innocent," as the 

case law defines that term. Bauman v. Turpen, 139 Wn. App. 78, 160 
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P.3d 1050 (2007); Wimberly v. Caravello, 136 Wn. App. 327, 149 

P.3d 402 (2006). Mr. and Mrs. Cofer are not innocent. 

Mr. and Mrs. Bruns are also concerned about the separate 

entrance to the apartment. The trial judge's decision to ignore this 

concern is particularly difficult to understand. One might think her 

decision on the separate entrance is related to her belief that an 

apartment is permitted once the buildings are connected, but even Mr. 

and Mrs. Cofer agreed that the separate entrance to the apartment 

should be eliminated unless local ordinances require it for safety 

reasons. RP 215 (3-16-2010). The permanent injunction should so 

state. 

Lastly, Mr. and Mrs. Bruns request clarification of one term in 

the existing injunction language. As explained briefly in the 

argument on Issue 1, it is unhelpful for the Judgment to provide that 

"an injunction is entered in this case that requires defendant to comply 

with the Covenants for the Bainbridge Landing neighborhood." CP 

218 (App D). This language begs the question of what constitutes 

compliance with the protective covenants. Instead, Mr. and Mrs. 

Bruns request language saying that Mr. and Mrs. Cofer and their 

successors are permanently enjoined from having an accessory 

dwelling unit or any other form of second dwelling on Lot 10. 

3. The trial court improperly denied the monetary 
damages requested by Mr. and Mrs. Bruns. 
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The complaint in this case seeks both injunctive relief and 

monetary damages. CP 10. Mr. and Mrs. Bruns described their two 

grounds for damages - breach of contract and unjust enrichment - in 

their trial brief. CP 712-14. Mr. and Mrs. Cofer moved for a directed 

verdict at the close of the plaintiffs' case. RP 279 (3-16-2010). The 

trial court ruled that Mr. and Mrs. Bruns had made out a prima facie 

case for damages. RP 286 (3-16-2010). 

When the trial judge gave her oral decision, however, she 

ignored breach of contract and summarily dismissed unjust 

enrichment: 

As to the claim by the Brunses that 
there should be monetary relief for the 
violations, this Court is not persuaded 
that there should be a payment from the 
defendants to the plaintiffs for what the 
plaintiffs determine and claim is an 
unjust enrichment. I don't believe that 
the plaintiffs have satisfied the 
requirements of a showing of unjust 
enrichment, and it doesn't appear to 
me that there should be effectively a 
reimbursement of any rental amounts or 
monetary benefit gained by the 
defendants. 1 don't believe that it 
makes any sense for that money to be 
paid into the Brunses or paid to the 
Brunses as part of the relief in this case. 

RP 12-13 (4-5-2010) (emphasis added). This situation was brought to 

the trial judge's attention when the parties were next before her. RP 5 

(4-23-2010). She chose to stand on her original treatment of unjust 

enrichment ("I don't believe the plaintiffs have satisfied the 
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requirements") and disposed of the breach of contract claim in the 

same summary fashion. RP 9-10 (4-23-2010). Her findings and 

conclusions do the same. CP 207 (App C) ~ 23; CP 212 (App C) ~~ 

22-24. 

Findings of fact and conclusion oflaw were required because 

this case was tried without a jury. CR 52. While the appellate courts 

do not require any particular form, the findings and conclusions must 

be sufficient for the appellate court to understand what questions were 

decided by the trial court and in what manner they were decided. 

Federal Signal Corp. v. Safety Factors, Inc., 125 Wn.2d 413, 422, 

886 P.2d 172 (1994). Cf Backlund v. University of Washington, 137 

Wn.2d 651,656 at n. 1,975 P.2d 950 (1999) (trial court's ill-advised 

refusal to comply with CR 52 not necessarily fatal if appellate court 

can discern what questions the trial court decided and the theory for 

the decision). The findings and conclusions in this case do not satisfy 

this standard because they lack any meaningful explanation of the 

facts and theory for the decision. CP 207 (App C) ~ 23; CP 212 (App 

C) ~~ 22-24. 

Two separate legal theories support an award of monetary 

damages. The first is breach of contract. Mr. and Mrs. Cofer deprived 

Mr. and Mrs. Bruns of the benefit of their bargain. See Mason v. 

Mortgage America, Inc., 114 Wn.2d 842,849 (1990) ("Contract 

damages are ordinarily based on the injured party's expectation 

interest and are intended to give that party the benefit of the bargain 
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by awarding him or her a sum of money that will, to the extent 

possible, put the injured party in as good a position as that party 

would have been in had the contract been performed.") (awarding 

damages for loss of enjoyment of mobile home when the wrong one 

was delivered). The rental income, which the Cofers clearly cannot 

keep, provides a measure of the associated damages. 

There is no question that there was a breach of contract, as the 

trial judge said very plainly: 

I mean, I have found that there's been a 
breach of the covenant. We can call it a 
breach of covenant and breach of 
contract under the covenant. I'm not 
sure if it makes a substantive difference, 
because it results in the same thing. 
There was a failure to follow the 
covenants. 

RP 10 (4-23-2010). Moreover, the trial judge found that the breach 

resulted in harm: 

The Brunses have established that ... 
the act complained of resulted in actual 
and substantial injury to the plaintiffs .. 
. . This violates the Brunses' property 
interest .... 

CP 207 (App C) ~ 23. Once the fact of harm is established, as it was 

here, monetary sums which provide a measurement of the harm with 

some reasonable certainty suffice to support a dollar award. 

Washington State Physicians Ins. Exchange & Ass'n v. Fisons Corp. 

122 Wn.2d 299, 331 (1993). Nevertheless, the trial judge 
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inexplicably refused any compensation for the harm admittedly 

suffered by Mr. and Mrs. Bruns. 

As the trial judge found, the existence of an apartment next 

door "violates the Brunses' property interest." In other words, Mr. 

and Mrs. Cofer took their neighbors' property. They took away the 

right ofMr. and Mrs. Bruns to enjoy a neighborhood with just one 

substantial sized dwelling per lot, a neighborhood with no apartments. 

CP 207 (App C) ~23. What is the value of what Mr. and Mrs. Cofer 

took? Their own leases show the value. Both leases place a value of 

$750 per month on the apartment. Ex 18; Ex 19. 

Based on this value, Mr. and Mrs. Bruns seek monetary 

damages in the total amount of $32,250. This amount is comprised of 

$17,250 for the 23 months when the apartment was leased and 

$15,000 for the 20 months when it was available for lease. That there 

were periods in which the unit sat vacant is irrelevant. The protective 

covenants bar the very existence of the unit, occupied or not. For the 

period of time the apartment existed, Mr. and Mrs. Bruns were 

deprived of their contractually assured benefits under the protective 

covenants. There are no disputed facts regarding the claim for 

damages, so Mr. and Mrs. Bruns ask this Court to grant their claim in 

the full amount requested at trial. 4 

4 Mr. and Mrs. Cofer presented evidence of the operating expenses they incurred 
while the apartment was leased to their two tenants. They claimed, without 

substantiation, that their expenses were in the range of $175 to $250 per month. RP 
423 (3-17-2010). Counsel for Mr. and Mrs. Cofer seemed to offer to use the figure 
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A second ground for awarding damages to Mr. and Mrs. Bruns 

is the doctrine of unjust enrichment. The elements of a claim for 

unjust enrichment are as follows: 

Three elements must be established in 
order to sustain a claim based on unjust 
enrichment: a benefit conferred upon 
the defendant by the plaintiff; an 
appreciation or knowledge by the 
defendant of the benefit; and acceptance 
or retention by the defendant of the 
benefit under circumstances as to make 
it inequitable for the defendant to retain 
the benefit without the payment of its 
value. 

Young v. Young, 164 Wn.2d 477, 484, 191P.3d 1258 (2008) 

(awarding value of benefit without deduction of costs incurred in 

creating it). The doctrine has been applied when a party fails to honor 

covenants running with the land and benefits from that breach. Lake 

Limerick County Club v. Hunt MIg. Homes, Inc., 120 Wn. App. 246, 

261-62,84 P.3d 295 (2004) (failure to pay dues owed under covenant, 

both before and after purchase of burdened land by defendant). 

Mr. and Mrs. Cofer took their neighbors' property interest and 

transformed it into cash. They knowingly enjoyed this income, and it 

is manifestly inequitable for them to keep it. They knew they were on 

most favorable to Mr. and Mrs. Bruns, but he apparently got mixed up and used the 
expense figure least favorable to Mr. and Mrs. Bruns. RP 580 (3-18-2010). Had he 
followed through correctly on his stated intent of "being fair to the Bruns," the net 
value of the apartment ($750 rent less $175 expenses, or $575 per month) times the 
number of months the apartment existed (23 occupied and 20 available, or a total of 
43 months) would reduce the measure of damages to $24,725. 

- 30 -



thin ice as soon as Mr. and Mrs. Bruns asserted their rights under the 

protective covenant. They offered not to rent the apartment, if only 

Mr. and Mrs. Bruns would agree to postpone the fight until after Mr. 

and Mrs. Cofer had sold the problem to an unsuspecting buyer. While 

Mr. and Mrs. Bruns understandably rejected this offer, Mr. and Mrs. 

Cofer nevertheless elected not to rent the apartment for the first 11 

months. Then, after Judge Hartman denied their first summary 

judgment motion, Mr. and Mrs. Cofer did a most remarkable thing -

they proceeded to rent the apartment as if they had won or at least 

received some encouragement from Judge Hartman (which they most 

certainly did not). Rather than to step back and reassess their legal 

position, Mr. Cofer took the position that, "We're going to rent that 

apartment until a judge tells us we can't." RP 138 (3-15-2010). He 

and his wife did just that. 

What is equitable about Mr. and Mrs. Cofer keeping their ill­

gotten gain under these circumstances? The trial judge did not 

address this or any of the other elements of unjust enrichment. 

Perhaps she thought it equitable because of her belief that Mr. and 

Mrs. Cofer were just a minor connection away from being back in the 

apartment business. Perhaps she viewed this lawsuit as turning on a 

technicality, the detached nature of the garage. There is no need for 

this Court to remand to find out what the trial judge was thinking then 

or would think now. This Court has all the information it needs in 

order to award Mr. and Mrs. Bruns their contract damages or, at a 

- 31 -



minimum, to disgorge the unjust enrichment enjoyed by Mr. and Mrs. 

Cofer. 

4. The trial court improperly denied the sanctions 
requested by Mr. and Mrs. Bruns. 

Mr. and Mrs. Bruns asked the trial court to impose sanctions 

against Mr. and Mrs. Cofer on three different grounds: CR 11, RCW 

4.84.185 and the court's inherent power to control litigation. CP 721-

27; RP 552-56 (3-18-2010). They did not do so lightly. Sanctions are 

an extraordinary measure, but the tool exists for good reason and on 

occasion must be used. Without the threat of sanctions, some litigants 

inevitably would abuse the process and, over time, the standard of 

practice would devolve to that level. 

It goes without saying that an appellate court must show 

deference to a trial court's exercise of its discretion in the use of 

sanctions. While a trial court's decision on sanctions is reviewed only 

for an abuse of discretion, the exercise of discretion is reviewable. It 

is the longstanding policy of this state that the appellate courts can 

and will act when the discretionary power of a lower court has not 

been properly exercised. State v. Superior Court for King County, 95 

Wash. 258, 163 P. 765 (1917). 

Because abuse of discretion is the standard of review for a 

wide variety of trial court decisions, there are a great many appellate 

cases that articulate what constitutes an abuse of discretion. Several 

cases are most pertinent here where the problem is that the trial judge 
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gave no reasons for rejecting the sanctions claims ofMr. and Mrs. 

Bruns. A trial court's exercise of discretion must be based on 

articulable reasons: 

[W]e will exercise our supervisory role 
to ensure that discretion is exercised on 
articulable grounds. We remand the fee 
award to the trial court for the entry of 
proper findings of fact and conclusions 
of law consistent with this opinion. 

Mahler v. Szucs, 135 Wn.2d 398, 435, 957 P.2d 632 (1998). Accord 

Eagle Point Condominium Owners Ass'n v. Coy, 102 Wn. App. 697, 

9 P.3d 898 (2000) (appellate courts exercise a supervisory role to 

ensure that discretion is exercised on articulable grounds); In re 

Rogers, 117 Wn. App. 270, 71 P.3d 220 (2003) (judicial discretion 

requires tenable grounds or reasons). 

In sharp contrast to the trial judge's unexplained rejection of 

the sanctions claims advanced by Mr. and Mrs. Bruns, she articulated 

clear reasons for rejecting the sanctions claims of Mr. and Mrs. Cofer. 

CP 210 (App C). One is left to guess at what reasons the court had 

for rejecting the sanctions requested by Mr. and Mrs. Bruns. Perhaps 

the trial court's reasons were related to her erroneous view ofthe 

covenants in the event that Mr. and Mrs. Cofer connect their garage to 

their house. If so, a trial court decision based on an erroneous view of 

the law necessarily constitutes an abuse of discretion. Sales v. 

Weyerhaeuser Co., 163 Wn.2d 14, 177 P.3d 1122 (2008). A trial 

court's discretionary decision is untenable whether it applies the 
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wrong legal standard or rests on facts unsupported in the record. r.s. 
v. Boy Scouts of America, 157 Wn.2d 416, 138 P.3d 1053 (2006). 

Here we are unable to tell what facts or law the trial judge relied 

upon. Whatever her reasons may be, Mr. and Mrs. Bruns are entitled 

to have those reasons articulated. They are also entitled to reasoning 

that reflects a legally correct interpretation of the protective 

covenants. 

In the course of reconsidering and articulating reasons for 

granting or denying sanctions, the trial judge should be required to 

address the cost advantage that has favored Mr. and Mrs. Cofer to 

date and may well explain some of their litigation tactics. The trial 

court erred in finding that Mr. and Mrs. Cofer have an agreement to 

pay legal fees .. CP 207 (App C)., ~ 21. Yet the undisputed evidence 

shows Mr. and Mrs. Cofer's lawyer is their son-in-law, they have 

paid him and his firm no legal fees at all in this case, their supposed 

fee agreement is not contingent on the outcome, and they likewise 

paid him no fees at all for a prior lawsuit he handled for them. RP 

229-32 (3-16-2010). To the extent that the trial court's finding is 

intended to mean that the parties bore roughly equal litigation costs, 

such a finding is unsupported by substantial evidence in the record. 

CONCLUSION 

Mr. and Mrs. Bruns ask this Court to reverse the trial court in 

four respects. First, they ask this Court to determine that Mr. and 

Mrs. Cofer and their successors should be permanently enjoined from 
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having an accessory dwelling unit or other form of second dwelling 

on Lot 10. This injunction should be entered without regard to 

whether the garage is connected to the house. Second, Mr. and Mrs. 

Bruns ask this Court to order injunction terms that better protect 

against future use of the disputed space as a dwelling. Third, they ask 

this Court to award damages in the amount of$32,250. Fourth, Mr. 

and Mrs. Bruns ask this Court to reverse the trial court's decision on 

sanctions and remand for reconsideration based on articulable reasons 

that reflect this Court's disposition of the other three issues. 
?,fY 

Respectfully submitted, this l.!. day of February, 2011. 

GARVEY SCHUBERT BARER 
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ROATS ENGINEERING 

L.EGENO. 

AL.1.. LOT COR·S. AI2E ¥4' 
I.P. t ':l"X 3'I.CT 5TAI<E 
•• CONe. M()ro,J IN CASE 

fiN ClTV 01' VVINI!LOVV 

+" ~.~~L..d~ CASE. 

• zlQC)N PIPE. MON ~ET 
IN CONC. 

DESCRIPTION 

POULSBO 

THIr. PUT OF "BUnUDCI UIIDlJIGlt C(I(fIlSES THAT PmrIDN OF' THF. NCRTIfF:AST 'UART~ . 
or TKF. sourHWF.1r QUAJl'I'IR or salON 26, 'IOI'VSIIIP 25 1fCIft'l'H, RlJ«lE 2 E431', W.K., nrSAP 
COtM''t, WASHDCTOff, JUUi PARI'ICutARLT DF.scRIBID AS JI'OLUlWSI 

8F.CDnUlIJ AT 11fE CiNTU SlCTDI or SAID 5'£CTlOH i'~ THlNCE ALONe THE EJ.ST-WFst 
CEWr'I:HLIHF. or SAID SECTIOII26, NDM'H .'n'~ WIST )24.00 FEEl' TO THE TRtE PaM OP 
BtCDlNlMC, mHC' COfTIllllm: lIOIITII 88' J'I'Z" _ "6.93 m:r TO THE B.\5T RICHI'-OF· 
VAT or -CJ.VE STIU!IT •• K .... 15 ImlICA'1'!D BY THE PUT or "JlJfSEN'S ADDJTIOI TO WINSUIi" • 
AS RBCaUlF.D lH VOUH: ) or PUTS, PACE ~. JlECCltDS or KifSAP' COtDll'Tl THENCE AlDIG SUD 
EAST 1lICH1'.()F'--WA1, !;DurH l"22'lSn ~'T t.I.D.oo Pml rHl!:NQ; lEAV'Di'c 5.AlD nSf KlCHf..or­
WAY, SOUI'll 88-)1120- EA.."T »6.48 Pl'ETI THUCE WalTH r24 140· USt 640.00 PEEl' TO TKK 
TRW. 1'000 or 1lIC1lIN1HC. 

f.lCEPT TI£ WES1' 10 fUT POl SAID IlCAV! AYJNlIE I.F..". 
SlTUlTt Df klTSAP COUJITr, VA..~Hl1GTON. 

SURVEYOR"S CERTIFICATION 
I, GE<IlQI: ROATS, RltusttREO A5 • UNO !iURVETCft 8Y 'l'IE STATE. OF WJ.SHtNCTON, CEk'l'trr 

THAT 'nilS PUT IS BASED ON AM AC"fUlL StRVF.T OF THE lIJlI) tESCRDU:D HE.AEDf, ANP COMDIX:TilI 
BY I« 011: UNDEII MJ' SU9YISION, fROM JUl.I 7, 19n THBU A.AlIL 19791 njT TIO: DI&"l'ANC!S I 

COLIRSF.:i lHD ,MOlES W. SfIClWK TfDEaf CORR!rttr: AND THAT JQMI!:Nf:; Ol"f£R THAN THOSE 
)l)NIJMSHrS APPROVED FOR ::iE'lTINC AT A IA~Jr DATr.. KA.vt BEEN SET AID tal' CQRtF.RS 3l'AKJ:D ON 
THE C1IOUJtIJ AS DEPICTED af TIU::I PLAt. 

PROTECTIVE COVENANTS 
1. TIIP.: mortCTIVi COVtltAft:i ARE RlCORDED UlCDU AUPlTOR1S ,nz IfUKBD '1900;'0101)1., 
lIECams OF J(lTSAr COlJll"f, WASII1IIC1'DN. 
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BAINBRIDGE LANDING 
A PORTION OF NE 114,SWI/4, 

SECTION 26, T.25N., R.2E., W.M. 
CITY OF WINSLOW. KITSAP CO.. WASHINGTON 

APRIL 4, 1979 
ROATS ENGINEERING 

DEDICATION 
"JlIOW ALL HEll 1ft THBSt fRESllft'S THlT DCIROfHr CAVE NtSftCIH, A HAMIED VOlA., Hf:lEN 

M. DlJC)CK, A 80011 WWlI Dlvm c. JErERSOH AND SlIaAIrI' L. PE'I'IRIOH, H1.S11A11D AID Vll'IJ 
lOHlI G. I'AWRESrII UID ALICE B. TA1IIt&SIl', HUSIWm AND WIn; Wl'IRSt tarTCACE CQIlPORATIOII 
DO HrJlIB1' DEClARli THIS PUT AND DIDIUtID '10 'tHE ~ OF THE PUBLIC PDRIYER ALL STRIZTS, 
A 'lBIIII!S, rlolCES AIiD UrILlTI EASEI£Hr5 Of IItlftYER I'U1lLlC FllDPEIrl"I 'rHJIIE lS SIIOWH OX THE 
PIoIT AIiD THE USE TIEIWlF POll AlIt UID ALL I'IJIILlC P1Jll'OS!S 1m' lJICOlISlSftII\" Wrrq THE USE 
'rHm'.O' Pt8 PtBLIC HlOIliAY PlIIP05ES. .usa, fIE RIOHI'TO NlXE lLL NEiCESSARY SlDPIS PDR 
curs AHD llLLS IJlICII 1Dt'S, BlDCK$, 'tRACTS, E'l'C. SWWfi' OIl THIS PLAT III THE RElSOIWlIE ClllCDll.L 
aRADDIl or iLL STRII.'I'S, lYUlE, PLAC&S. ZTC. SIOIN HEREON, AlSO, 'tHE IIGltt TO DIAD AU 
sraa:zs OYER AHD ACROSS·.\lIY IDf at IDfS WIERS 1IATElllUllIIf TAD A IIlTIIlAL OOIllSZ AP'l'EIl 'lIB 
ITRIll' CB S'tJtfZTS ARB ~:mIXlW GIWJED. AtaO, ALL ClAIMS FOR IWUGD ACAIJ#S1 AJII 
~Irt.u. AUfam AU vlMa VHlCH KAY BE OCCAIlDIIID TO THIt ADJAcr::rrr WID II THB 
ESTABLISIIID CONSTRWTIDII, t'IIAIJWZ AIID NAIl/IEII.\IICE or SAm STKIIITS. . 

1ll11mass W!£IIBI)F lIE IIln SI'I' aIR IWtI):; AND SEALs TIIIS~D.\1 Of~, 
19..1[U. . 

l);.?tP'ii?;:''''''·~ ~,iGi" ,. 

.' l· 

ACKNOWLEDGEMENTS 

) 

POULSIIO 

ACKNOWLEDGEMENTS 
STA.'l'B OF WASHDCrQJI 
cown or XlrSAP so. 

THIS IS 'fO cmur THAT '* THIS.,.xl!'D.lJ Of' ;-/ ",,:, l. 19 ~h..D., BEJI'CIRE ICE, THE 
UNDERSJDIIED A NOI'ARt PUBLIC 1)1 AND PORTIii STitt OiJCiJGHDIO'f(JJ DuU COMMtsSJOIED AN)) swat. 
PlRsalAll.Y APIURID DAVID C. J!:TERSOJI ULI SUSAN L. R'l"ERSOH, 8LSBAN1) AND WlFE. to ME .••.•. 
KHOWN TO IE Tilt fUSOII.!PWJI) !lECur!:D THE POREOOING IlEDICA'l'lCIf AND ACKKOWI£CGID 1'0 M!..:'.'" .:.:-: 
THAT 'l'HIt SIOHED AND SEAlED TIt!: SA1C AS THEIR PIUJ; AND YOL1ll1'ARY ACT AND OD POI "*- ~ (. ~. 
usu AICI PtKPOSIS TH!IWlI KEHl'I<HD. ' .• " 'j. 

VlTNE!S Mr HUID Alm O"ICllL SlAL"1£ DAT ill) lEAR lmsr ABO'I£ WRlTT!N. . . ~ . 

JrIOI'ARl PUBLlC III AND ftlR Tfar. SII.TE OPWASHDO'l'OH, RlSIDDC "1' ___ . ___ >:~·;'_.;'i· 
-" . . - /. ..)...-: .-;. . ,.', . ." '. ot,·.·,,,,,.., ./. "..... ., .j'" r,t . ,,, ... ,. ____ , .. v 

STm or WASHIlIOTOI/ 
COUNI'T 01' ICrJ'SAP SS. 

., . 
THIS IS TO clIlTm THAT 011 THm ..... I' \lAT or -I.""~19LL •• D., IEratE HE, TIE 

tllDlltSlCRED A 1IOl'AR1' PWLIC IN .All) FOR THE STA'1'i'1iTii"ASHOOTCIf DULl' CCIIDSSIIlNED AND 
I'!I!M 1'I:IIS0NI.LIIl APPEAIIED JIlIIH D. TAloIUIIIItl AlID ALICE 8. TAlORESI:f, HUSBA"" ... WIn, TO 
'"' KNCIIIf TO II 'rill _SOlIS WI«) EIECUIED THE PORICOIIfG OEDICATIIlII AND .C<NOO.I!DCBD TO HE 
Till'!' 'nET SlDNBD All) SElI&D TIll SA)C A.5 TKlIIl FRIE .um YOJ.ttll'ARJ ACT A1I) DgD lUI THE 
LIlES AND PlltPOml TIEIIIllf 111111'_. 1m"" Ml _ AND .,.,.ICIAL SElL TIlE DAI ...., IE4II rIRsr ABOVE WRmEII. 

warm PlBLlC Df .um FOR"HE stAT! OP VASHIHOl'(II. RESmlNO 1T (-'C't AS 'ddt.< :', ~."~ .• 
. ; J. ./ /C ",';. 

, 'Jh ! , )' u' "":7' 
:nm or VASHD«JrON ": :;,.;.; ..... -.. .. roo. :;" 

COUNtr or _ 35: ":~'/'Sf:?' 
UIOI~~\'IOIIOrC:I~~T ~ ~I5~D~A: aTJsHJdZl~lc~~o::';=" .... 
swcu w.RSCIiALL A,1UIlED SaAGrt,' "',"berf AKDJ,ht; r. Kg"." 
tikl1l"rct",.tI: '~'l& ¥fA;Mu:Ul'ID THB ratm)DIl DDJClTlorA:'"r~~:AID 
Il!DICATlOII TO IE TIlE lRIZ .uco VOUMrAlt u:r AND DDID or SAID Catl'llllATIOli RlR Til! mES 
.II) PmllJSm '_III IlEllTIIlNED • .uco 011 OATH srAm> TIIlT TIIET WDtE AurHatlttD to mcm 
H TIJ P!:OIC1TtON ANO THAT rLlL IS 'ff& SEAL OF SAte CORRlRATION. 

',(!T8£r. NJ HAND Alii Of"fJCUL SUl. THE DAl' lHD nAR rIRS" J.IlCNE WRmEN. 

NC'I'A!tY "'UBLtc 1lI 'ND POI THt $TA'rE OF WASHINOTCIf. rtESIUnKi AT __ tl.r. 11' '", ' 

--- 1'.4# .... 1_ fZ:lCl- ' 
;. ' •• : j .... ~ :'::.:';:;. 

". ~. ,;~. 'II" .' 
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BAINBRIDGE LANDING 
A PORTION OF NE 1/4, SW 1/4 

SECTION 26, T.25N., R.2E., W.M. 

.. 
t 
APPROVALS 

CITY OF WINSLOW, KITSAP CO., WASHINGTON 

APRIL 4, 1979 

1. Al'I'IIOVIlD JIf He THIS~1)Ar OF JII/ ,4y' 19]L •• D. 

~ \1, jJg 

J. ClIAKIliI:D AND APHIOVEII Bf TI£ cm CCtlllCIL THIs-LIlAT OF MAN 
19.1!I_A.D. ~ 

i!SPilri "fdi.~ 

TREASURER'S CERTIFICATION 
1 HEREBY c1lllTm THAT AU. STAn; AIID COUlTt TAXES II!l!£TOICIIE J.."YlCD AGUIIS! 

THI fRDJUfT DESCIlBGJ ma. ACCORDING TO TfE 8CX)j[r. lND RDXllDS or Nt orrJCZ. HAG 
IEEN FUlJ.T Plm AND DlSelWlGllD, DlCLI.I)ll«) /"~f TUES. 

£'*K~U. ~t.ttt .. , 1h,eH;< 

ROATS ENGINEERING 
POULSao 
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BAINBRIDGE UNDINe; 

PROTECTIVE COVENANTS 

/3' ~ t2w.JJ.£ 
~~u4.f"J'IIO 

f:LED fOil RECOR\) 
~[n.(\i-~<t.~ 
.nFL~-1 PM 2·23 

~:.I ~ .. :;:Il HI ::"1=" 
nlsn .;: (I!ln ,·.iI:,! lOll 

u[I"·'· ~-"-'--

I. No lot shall be used except for residential purposes. NQ'building shall be c(ected or 
o<'rlnitt~d.:lll .lll)' 1<>1 other tl"l.1l1 one deuched single f.:unily d\velling and private 
gar.lge 1<>( Olll more than three cars. 

2. No bl/ildin~ sh,,11 be e-r('cted. pla.'('c1 or altered on any lot until the construction 
pl.lns and spcci licatioos and a plan sho\l:ing the location of the structure have been 
a;>pr.>vcd hy Iht! ,\r.:hiteclur,J1 Cl,ntrol Commillee. The committee, in making a 
d("("jsj,m. ;h.11l con$id.'r: (I) III,' '1u3lily of Ih,' .I,·chitcctur.11 design; (21 h.1r1nony "I 
materials with existing structures and/or surroundings; (J) conformity with lot 
t"!lV~r..!phr; (~) rClIlllv .. 1 oi exiHing trees dnd vegetation. 

J. No;) d"'elling shall be construcled with a ground 11001" area of the main steucture, 
exclush ~ .) ("nc-st.)q· .)pen .,..,n:hes ,md \:;lI';:Jgcs o( less th.1n 1000 square fect. No 
prda!>ricJ.lec, nl.:ldular or preJn.lnu{-lclured holmes shall be pcrmitted on any lot. 
No IrJ.i[ers "r lIlobik' hoilles $/1.111 be pcrlflillcd 011 ,lI\y lot. 

'I, No lJuildil1g sh.lll be located on .lily 1M n<':lrer to the (.ront lotlinc, back line or side 
lir.e than the minimunl huilding setback lines shown on the recorded plat, or nearer. 
tt..I" lIlini ... um building SeIP,)(:~ di:a.l"c,·s o[ tht: lTIost reccnl City 01 Winslow 
zoning ordinance. In any event, {ront yards, re-lr yards, side yards facing streets 
shall nOI be k~s Ih;m 20 feet Iro'll any lot tine or right-or-way. Side yards shall not 
be 1,,$5 th.ln U It'c.-t in SIIIlI, wi!h nt' sid ... YJ.rd "'55 tll:!n 5 (r:el. 

,. Easements fur dr.lin.l&e f.lcililies are reserved over a ;>!~ (oot wide strip along e:lch 
side ,,,. illteriolr I .. t lin<'s .Ind over thc re.lr fiv" rcet 01 each lot. Easements (or 
imt.l\l.lti.1Il and m.lilllcn:IIKe 01 other utili tics are rescrvcd as shown on the 
re.:orded pl.lI .:>r other r ... corded instrument of record. Within these easements no 
structure. pl-lntin)! or OIher nuteri;)1 may be placed or permitted to remain which 
m.ly d':l/n.l~e .)( interlcre with Ihe installation and maintenance of utilitic~. or 
which ;nJ)" ;Jb~trlKI or ret..lrd the /low 01 water through drainase channels in Ihe 
eas.cmenl5. Thc "..!sement ;)re.l of each Io;)t a'ld all improvements in it sh;)11 be 
mainl.lined c.H1li'lllO\ISly b~ the owncr of thc lot. except for those improvemcnts 
for ",'hie/) public utilit}' or utility company is responsible, 

6. No noxious or offensive activity shall be carried on upon any lot, nor shall anything 
be <'-Ine thereoln ""hich OIay be or may become an annoyance Of nuisance 10 the 
neighborO\Xld. . 

7. No Sir.J.:Iurcs <){ ..I tClllpor.lfY Ch .. f-lcter, trailer, basement, tent, shack, gara~e, 
barn or other 1)1It~uilding. shall be used on .lOy lot at any time as a residence, either 
tempor-lrily O)r pen;I.lnently. .; 
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11. No sign of any kind shall be displayed to the public view on any lot except one 
pn .. fc;~i,,, •• 1t ~i~n <If nut ""lrt' Ih..ll\ "no $'I".:Iro /"01, all" slt;1I or "ul ,,,ore Ihun fly" 
square feet adYertising the property for sale or rent, or si~ns used by a builder to 
..ldvt!rt;s" the ?tv!",rt)· during th.: construction and sale period. 

9. No oil drilling, oil development operations, oil refining, quarry or mining opera­
ti<>ns of ..111)" kind , ... .111 be! peflllillt!d Oil ur ill any lot .. Nor shall oil wells, lallks, 
tunnels, mineral excavations \)r shafts be permitted upon or in any lot. No derrick 
Of \)ther structure desi~nc.1 for use in b\)ring for oil or natural g.lS Sholll be erected, 
molintained 'lI" pt!rlllitled upon any 101. 

Ill. No anilOais.liveslock or pOUltry of any kind shall be raised. bred or kept on any lot 
C~"':Cf>l Ilwl ,!.lSS,.: .... ts ,>r Ulll~'f h"",chvIJ pcb m .. y be kcpt provided Ihdt they afC: 
not kept, bred or maintained fOf any commercial purpose. 

II. ~o 101 sh.lll be usC'"d or lI1..lint .... illt!d as .... dumping sround for rubbish. Trash, garb.1se 
or other "'aSh~ sholll not be kept except in sanitary containers. All incinerators or 
\)lh~r equiplileOI 1.>( <lst<>f Jge of dispos.l1 01 such materials shall be kept in a clean 
and ~\l\i(.l"} c\.~lhtition .. N", .l.uh.'.n.,hil,"5, In .. ,\y he p ... lrkcf1 in the ope.on on any lut ur 
driVeway for a period longer than one month, excepl cars in road operating 
L\.'UJJtI0'l. 

No indi'·ldual " .. lter supply sYStelll shall be pcrrnittedon any lot unless such system 
i. 1,>.:.II,·d, C""Slru.-tc.t .ltld cquipP<"d in 3c.:ord.lllce wi th the requirelllents. stand­
ards and recommendations of applicable state or local puhlic health authority. 
APIX<I'.l.I 0f such system· as installed shall be obtained froon such authority. 

No indi\"idu;;1 S<' .. ·ol~e dispoS.ll s)"steon shall be permitted 00 <lny lot unless such 
syst~m is designed, located and constructed in accordance wi th the requirements. 
st..lnd.lrds .lll,j n:c,lllllIlClld •• lioIlS of the Kits ... !» County lie .... lth Department. Ap­
proyal of such svst~rn as inst.llkd shall be obtained from such authority. 

N\.,\ {:-nce. "alli. lu ...... iSc. .. ,\f" ;shru'h pt..ll1tinb \\'hh:h ,,?U~tl'UC'S siliht lines .J.t cfcv..1llulI:.'i 
between 2 and 6 feet above the roadways shall be placed or penni lied to remain on 
any corn~r I.,t within the rect.lIlsul.lr area (ormed by the street property line, and 
a line c\)'lIlecting them at a point 2) feet from the intersection of the strcct lines, 
or in the- cas,' of a rOllndi.-d pr"perty C(lmer. rrom the intersection of the street 
prop.!rt)' Ijnt!s exrt!nded •. 1l\C~ S..ll1le sight line limitations shall apply on any lot 
.. ·ithin 10 fect Crom the intersc..:ti\)n of a street property line with the edge of a 
drive .... ·ay or alley. No trees shall be permitted to remain within such distances of 
suel) illtersections unless the foliage line is maintained at suftieien t height to 
pr~v~nt obstructi.>n of such si~ht lines. 

The .~rchit~ctur31 Control Commiuee is composed of Johll Tawresey and Alice 
T ..I ..... resey. ~ insl\)\I\', \\".1shiogton. Ei ther meri,bcr of the committee may designate 
a re:>re;ent·.\li~e to .lct tor it. In the evcnt 0.1 death or resignation of :lny mcmber 
of the c')'"mitt<'e. the re,lt.)illing 1Ilt!II).bcrs sh.lll have (ull authority to design.Jlc a 
successor. In the e,"ent of <lealh Of resignation of both memben, property owners 
slull.lp?l.lilll..l nc",· COIll,"iUt!e. Ndtl'ter \)f the llIembers of the cOllllnittee nor its 
desi~;nh'J r<"pr"s'·nt .... 'ivc shall be cntitled to any comp"lls.ltiofl for services 
pcrl0'iIled plOrs".)l\t to this Coven.)nt. 
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16. The: ArcNte-cturaJ Control Committee's approval, or disapproval as required In 
these coven.lnts shall be in \I.·riting. In the event the committee or its designated 
represc!ntative LIHs to approve or disprove within 30 days alter plans and specifi­
cations h.lv,: been submiued to it, or in .1IlY event if no suit to enjoin the 
construction has been commenced prior to the completion thereof, approval will 
not b~ required .lnd the related covenants shall be deemed to have been fully 
complied ",·illt. 

17. These c,n cn,lllts ,uc h' run wilh the 14n«l and shall be binding on aU partics and all 
persons dairning und.:r them for a period of 30 years from the date these covenants 
are rc-:ocd"o. alter which tim" said covenants shall automatically be extended lor 
successi"e p.!'riods of 10 yt'ars unless an instrument sisned by a maiod ty of the then 
owners 01 the lots has been recorded. agreeing to chanse said covenants in whole or 
in p.3rt. 

18. Enforcement Sh.llt be by proceedings .11 law or in equity ag,)inst .:my pr.rSOIl or 
person$ violating or attempting to viol.lte any covenolnt either to restrain viola­
tivns or 10 rec,over WIl13\:es. 

19. Im'aJid.Jlion "~I an)" olle of these' covenants by judgment or court order shall in no 
,,'ay .. flect .lnj' ,)( th .. other provisions whicll shall remain in full force and effect. 

20. No lot or ooni,)n of a lot in Ihis pIal shall be divided and sold or resold or ownership 
cholngc!d ~r If .JnS It-rred whereby the owoership of any portion of this plat shall be 
less tn3n the 3rt'a required for the use district .in which 10r..lIed. 

{he ,undersigned. being the owners of the land described as: 

Thilt p"rtion of the Northeast quarter of the Southwest quarter of Section 26, TWP 
:25:--J, R.ln:;e ~E \\'.~,. Beginning at the Northeast corner of said Northeast quarter, 
5.>~th\l·e~t q\l.lrrer; tlu'nce al,)og the East-West centerline of ~aid Sectio'tl, 26, N 
8S 37'20" \\ J!~ feet to the True Point of Beginning; thence continuing N 88 37'20" 
E n6.'l J feel to Ihe t.lstcrly lII.1rgil) of Cav!! Avenue; thence along said Easterly 
margin S 1"22'1 Y' \\' 40.00 feet; thence leaving said Easterly margin S 490 43'09" E 
161.33 feet t,'.J !><lint on d curve the ce~ter o,~ which bears ~ 490 1f )'09" E 50 teet, an 
arc d!st.lnce vt 62.75 {eetj thence leaVing satd curve N 88 J7''f'j'' W 12Z.5Heet to 
a~int on th~ Easterly margin o( Cave Stre~ti thence along said Easterly margin S 
I 22' I ~ .. Vi 260 feet; thence leaving said Easterly margin S 8go)7'~ 5" E to a point 
on a curve the cellter o{ which bears S 8S037'20" E 50 feet, an arc distance of 55.36 
feer,th~nce kl\'ing s.lid curve,S 27°56'05" E 151.251eet; theIKe S 880 )7'20" E 
256.43 leetj thence N lo24'~O" E 640.00 teet to the True Point of Beginning. 

-;'; 

Containing 4.05 acres. 
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00 hero::by impose thC!se covel1aon upon all of the real property incorporated within 

..... ""bddg.LM.r."...... ~WLt~ 

/ John G. Tawresey 

C2iuf,8. \7/i'111.bU(j=-
Alice B. Tawresey 

STATE OF W,\SHINGTON 

COUNTY or- KITSAP 

00 this d.1Y P<"rs-'oally "ppeared belore: me JOHN and ALICE TAWRESEY. to me 
known to be the individuals described in and who executed the foregoing instrument, 
alld .lcJ,;no,,·lcdg.-d (h.lt ,h,'y "ilioed Ih .. :s..u·ne as their (ree .:lnd voluntary act and deed 
for the uses and purposes mentioned therein. 

WITNESS my han,1 .md aflici.:ll seal hereto .:Iffixed this _.....:.'""-;?...:.:...:.1'-·_~_---,-___ day ill 
.J,-jIV'i/;.~~( • 197') • 

. , 

" ':; .. . .' (: 
C"\. J .. 

. i' ..... ",:, 

:' :.,.: .-: .. ,., 
...... 

7902010134 

Nota Public i~ ~nd for(tI, S!a.te ~f ~_ 
Wa~ Ingtao, resIding at &.~j:"·.<~··i"('[" -t:. .. 
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Fn .. E.D 
/,;1 r SAP COUNT Y CLl-.i\:. 
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DAVID W. PETERSON 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
COUNlY OF KITSAP 

NORM AND JANET BRUNS, Husband 
and Wife. 

Plaintiffs, 

v. 

THE WILLIAM M. AND WILHELMA 
COFER LNING TRUST, 

Defendant. 

NO. 06-2-01696-5 

FINDINGS OF FACT AND 
CONCLUSIONS OF LA W 

p-NFCL 

This matter came before the Court for trial without a jury on March 15 through March 18, 

2010. The Court delivered its decision on April 5,2010. The following constitute the Court's 

findings of fact and conclusions of law. 

A. FINDINGS OF FACT 

1. The plaintiffs are Nonn and Janet Btuns (the "Brunses"), who reside at 362 Hyak 

Place in the City of Bainbridge Island, Washington. Their home is on Lot 9 of a development 

known as Bainbridge Landing, whose plat map is Exhibit 1 at trial. 

2. The defendant is The William M. and Wilhelma Cofer Living Trust (the "Trust"), 

26 which owns property legally described as Lot 10, Bainbridge Landing, according to plat recorded 
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in volume 22 of plats, pages 4, 5 and 6, in Kitsap County, Washington, Tax Parcel No. 4098-

000-010-0003 (the "Property"). William M. Cofer and Wilhelma Cofer (the "Cofers") are the 

trustees of the trust and control its conduct. The acts and omissions of the Cofers as described 

herein constitute the acts and omissions of the Trust. 

3. In 200S and 2006, the Cofers constructed a house on the Property and also a 

garage with a second floor that contained an "Accessory Dwelling Unit" (AOU) as then defined 

by the Bainbridge Island Municipal Code. Among other things, the AOU contained cooking 

facilities (including shelving and storage, a stove, a refrigerator and dishwasher), sanitation 

facilities (including a sink, commode and tub/shower) and a living and sleeping area. The ADU 

was also serviced by a 220 volt line and was issued a pennit by the City of Bainbridge Island. It 

had its own separate address and mailbox and could (and still can) be accessed by means of & 

door separate from the main house on the Property. Hereinafter, these Findings and Conclusions 

refer to the second floor of the garage and related appurtenances as the "Cofers' ADU." 

4. The Bainbridge Landing development is subject to a set of restrictive covenants 

running with the land entitled the "Bainbridge Landing Protective Covenants" (hereinafter 

sometimes referred to as the "Covenants" or" "Protective Covenants"), Exhibit 2 at trial. The 

provisions of the Covenants pertinent here are as follows: 

No lot shall be used except for residential purposes. No building 
shall be erected or permitted on any lot other than one detached 
single family dwelling and private garage for not more than three 
cars. 

FINDINGS OF FACT AND 
CONCLUSIONS OF LA W-2 

JUDGE LEILA MILLS 
Kitsap County Superior Court 
614 Division Street, MS-24 
Port Orchard, W A 98366 

(360) 337-7140 



2 

3 

4 

5 

7 

8 

9 

10 

11 

12 

13 

14 

IS 

16 

17 

Protective Covenants, " 1. 

No structure of a temporary character, trailer, basement, tent, 
shack, garage, bam or other outbuilding, shall be used on any lot at 
any time as a residence, either temporarily or pennanently. 

Protective Covenants, " 7. 

No dwelling shall be constructed with a ground floor area of the 
main structure, exclusive of one-story open porches and garages of 
less than 1000 squ~e feet. 

Protective Covenants, "3. 
S. The Protective Covenants also contained a provision requiring approval of certain 

aspects of building plans by what it called an Architectural Control Committee ("ACC"). The 

provision in question, Paragraph 2, reads as follows: 

6. 

No building shall· be erected, placed or altered on any lot until the 
construction plans and specifications and a plan showing the 
location of the structure have been approved by the Architectural 
Control Committee ["ACC"]. The connnittee, in making a 
decision, shall consider: (1) the quality of the architectural design; 
(2) hannony of materials with existing structures and/or 
surroundings; (3) conformity with lot topography; (4) removal of 
existing trees and vegetation. 

The Cofers submitted building plans to the ACC which contained the ADU on 

18 them prior to commencing construction and received approval of those plans. There is 

19 correspondence also indicating that the Ace required further submittal of paint color and roofing 

20 choices, to which the Cofer's responded. 

21 

n 

23 

24 

25 

26-

7. The Brunses filed suit to enforce the Protective Covenants and for other relief on 

July 6, 2006, aJ'ld amended their complaint on July 21, 2006. The amended complaint included 

demands for both injunctive and monetary relief. The Brunses also sought an award of sanctions 

under RCW 4.84.185 (Washington's frivolous litigation statute), CRl1 and Washington 

common law. 
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8. The Cofers answered and asserted affirmative defenses and counterclaims on June 

25, 2007. The counterclaims asserted at trial were for tortious interference with a business 

expectancy with . respect to renting the ADU, for violations of RCW 4.84.185 and CR 11 based 

on the Brunses' assertion of Covenant violations concerning the Cofers' paint color and roofing, 

and for violations of the Protective Covenants by the Brunses based on their construction of a 

sauna and hot tub outbuilding adjacent to their house and construction of a green metal roof on 

the Brunses' house. The affinnative defenses pursued at trial were for termination of the 

Covenants based on abandonment, frustration of their purpose, on changed neighborhood 

conditions and character, and on equitable defenses including relative hardship, acquiescence, 

laches, estoppel and unclean hands based on the theory that the Brunses had been on notice of 

the Cofers' construction of the ADU and failed to sue timely in response. At trial, the Cofers 

also asserted the invalidation of the Covenants based on superseding governmental action, and 

based on public policy considerations, in light of the passage of the Growth Management Act in 

the 19908 (the "GMA"). . 

9. The Cofers moved for summary judgment on May 24,2007. In that motion, they 

contended in part that the ACC had approved the Cofers' choices of paint colors and roofing. 

The Brunses were not aware of any approval of the Cofers' paint color and roofing choices until 

that motion. In response, the BrunSes withdrew any allegations of claims based on those choices 

or on the absence of ACC approval of them. The balance of the Cofers' summary judgment 

motion was denied. 

10. On December 11, 2009, this Court granted the Brunses a partial summary 

judgment that the Cofers' ADU was in violation of Paragraphs 1, 3 and 7 of the Protective 

Covenants. A copy of the Order granting that partial summary judgment is attached hereto as 
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Exhibit A. 

11. The evidence shows anecdotal examples of what are argued to be violations of the 

Protective Covenants in the Bainbridge Landing neighborhood ranging from paint color to 

storage of a horse trailer to the creation of a sauna area without permission by the ACC. 

However, these anecdotal alleged violations do not rise to the level of wholesale abandonment of 

the Covenants. The Covenants are still very much a part of how the Bainbridge Landing 

community exits, and Mr. Cofer in his own testimony acknowledged the existence and 

desirability of the Protective Covenants. 

12. The evidence shows that there have been huge increases in the population of the 

CitY of Bainbridge Island since the creation of the Bainbridge Landing plat in February 1979 and 

that, together with such population increase, there has come a significant increase in urbanization 

of the area surrounding Bainbridge Landing itself. There are various service and retaiJ industries 

around the plat. However, albeit the surrounding area has changed, those changes have not 

occurred to a great degree in the Bainbridge Landing plat itself. The plat remains a residential 

area of single family dwellings to the greater. degree, whereby the Covenants have been 

followed. Any changed conditions in the· areas surrounding the plat have not frustrated the 

original purpose of the Protective Covenants; nor have they frustrated the Covenants' common 

plan. The Covenants remain useful and in effect. 

13. While the GMA may have encouraged ADUs, it also stated that the act would not 

override private protective covenants. 

14. The parties to this C8$e have presented directly conflicting accounts of when the 

Brunses learned of the ADU. 

15. The Cofers have failed to show that the Brunses have failed to enforce a 
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restriction in the Protective Covenants against other violators and are now seeking to enforce a 

similar violation against the Cofers. 

16. The parties to this case have presented directly conflicting accoWlts of when the 

Brunses discovered or learned of the ADU. The Court is not persuaded that there is sufficient 

proof that the Brunses lacked reasonable promptness in bringing suit. 

7 17. The testimony between Ms. Bruns and Mr. Cofer is directly contradictory as to 

8 

9 

10 

II 

12 

13 

14 

IS 

when Mr. Cofer first told Ms. Bruns that the space above the garage was intended as a living 

space. He says that he let her know this immediately. Ms. Bruns flatly denies that such a 

conversation existed and says that the first time she realized the intentions of her neighbors was 

when she saw the extra mailbox in front of the Property. 

18. Also) the Court does not find that the Cofers have proven that the Brunses 

represented to the Cofers and other neighbors that there was no enforceable restriction as to the 

ADU or that the Brunses did not intend to enforce the Protective Covenants. 

16 19. The Brunses have a saunalhot tub structure on their property- and also have a 

17 

18 

19 

20 

21 

22 

23 

24 

25 

green metal roof. The Cofers assert that the structures and the roof were placed on the Brunses' 

property without the ACC's approval. To the extent that the sauna/hot tub structure, the roof, or 

their alleged placement on the Brunses' property without ACC approval are asserted to be 

violations of the Protective Covenants, such violations would be minor and do not destroy the 

. overall scheme of the covenants. There is nothing in the record to suggest that these supposed 

violations are anything but minor and certainly nothing to suggest that they have destroyed the 

scheme of the Bainbridge Landing plat or development. 

20. Given this Court's December 11,2009 partial summary ruling, the Cofers could 

26 not have had a valid and viable business expectancy that they could rent the ADU. 
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21. The Cofers have an agreement to pay for legal fees with their counsel, and the 

Bnmses have incurred legal fees and expenses. 

22. The Cofers rented the ADU to two different tenants. One covered the period 

A~gust 1 to November 30, 2007. The other covered the period July 1, 29<)8 to January 31, 2010. 

The unoccupied period, from July 26, 2006 when the ADO and the house on the Property were 

first certified for occupancy and February 28, 2010, totals approximately 24 months. The 

monthly rental in for each lease was $750. The total rent received by the Cofers was $17,250.00, 

from which the Cofers paid expenses relating to the rental including utilities, taxes and 

insurance. 

23. The Bnmses have established that they have a clear legal or equitable right, that 

they have a well-grounded fear of immediate invasion of that right, and thilt the act complained 

of resulted in actual and substantial injury to the plaintiffs. The injury to the Brunses is that they 

are effectiveJy not living in a plat where they have an expectancy that they would be living in an 

area of single-family homes which are allowed a single detached garage. Instead, through the 

action of the Cofers, the Brunses have seen not only a single-family home on that lot but also a 

garage together with a detached ADO. This violates the Brunses' property interest as they are 

not able to benefit from the controlled and orderly nature of the covenants as they existed when 

they purchased their property. The BrunseS have not, however, established any monetary 

damages from said injury. 

24. Mr. Josh Maachen of the Building Department of the City of Bainbridge Island 

testified that, by reference to the City's codes, an ADU is a self-contained residence when there 

is a sleeping area, cooking facilities, and sanitation area together. According to Mr. Maachen, all 

three elements are required. 
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25. After this Court entered its December 11,2009 partial summary judgment Order, 

the Cofers voluntarily took the following steps. First, they terminated the tenancy existing at the 

ADU. Second, they removed the 220 electric service to the ADU and plastered over the ADU's 

220 volt box. Third, they removed the stove and the refrigerator from the ADU's kitchen area. 

Fourth, they called for a follow.up inspection by the City of Bainbridge Island and Kitsap 

County Labor and Industries, which declared that the kitchen and cooking facilities had been 

removed, and that the ADU had been decommissioned and as such no-longer existed under the 

City Code. Per the Bainbridge Island officials, the result was that the area above the garage was 

now just "habitable space." (see Exhibit 49). Fifth, the Cofers removed the second mailbox on 

the Property associated with the ADU. 

26. The Cofers also hired an architect licensed in the State of Washington, and 

commissioned the drawing of preliminary plans to connect their detached garage with the maln 

house on· the Property via a mudroom. Those preliminary plans were submiUed to the City of 

Bainbridge Island planning department for review and were given approval as to zoning setback, 

lot coverage and building height (see Exhibit 50). From this stage, the Cofers were invited by 

the City to submit final plans for which review and permitting would take a matter of weeks. 

20 B. CONCLUSIONS OF LAW 

21 

22 

23 

24 

25 

26 

1. The Cofers' ADU on the Property violated Paragraph 1 of the Protective 

Covenants because it exceeded the limitation of one detached singJe family dwelling and private 

garage. 

2. The Cofers' ADU violated Paragraph 7 of the Protective Covenants because it 

utilized a garage and/or other outbuilding as a residence. 
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3. The Cofers' ADU violated Paragraph 3 of the Protective Covenants by having a' 
2 

dwelling of less than 1,000 square feet. 
3 

4. Compliance with the City of Bainbridge Island's zoning rules does not allow the 
4 

S 
Cofers to avoid the limitations that the Protective Covenants othe.rwise impose. 

6 5. Submitting building plans to the ACC is nOt' enough to av~id or alleviate the 

7 restrictions otherwise imposed by the Protective Covenants. 
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6. Abandonment of protective covenants or unenforceability by frustration of their 

purpose requires a showing not only of prior violations of the covenants by other residents but 

that they have been so a~donCjd that they are useless in every detail and it would be inequitable 

to enforce them. That showing bas not been made here and the defense of abandonment fails. 

7. Any changed conditions in the areas surrounding the Bainbridge Landing plat 

have not frustrated the original purpose of the Protective Covenants; nor have they frustrated the 

Covenants' common plan. The Covenants remain useful and in effect. The defense of changed 

neighborhood fails. 

8. The OMA did not override the provisions of private protective covenants. The 

18 . GMA does not constitute governmental action that supersedes or in any way affects the validity 

19 

20 

21 

22 

23 

24 

2S 

or enforceability of the Protective Covenants at issue in this case. 

9. Neither the GMA nor any other statute, ordinance or regulation brought to the 

Court's attention evidences a public policy such as to override the protective covenants. Public 

policy does not in any way affeCt the validity or enforceability of the Protective Covenants at 

issue in this case. 

10. Public policy considerations are not a basis for discarding the Protective 

26 Covenants. Because the OMA was not intended to override those individual mandates on any 
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particular development, the public interest suffers no adverse impact from the existence of the 

Protective Covenants. 

11. The Cofers have failed to prove that the Brunses acquiesced to the violations of 

the Protective Covenants by the Cofers. The defense of acquiescence fails. 

12. Laches may be proved by showing that the plaintiff failed to bring suit against the 

7 defendant with reasonable promptness. The Court is not persuaded that there is sufficient proof 

8 that the Brunses lacked reasonable promptness in bringing suit. The defense of laches fails: 
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13. The Cofers have not proven that the Brunses are estopped from enforcing the 

Protective Covenants. The defense of estoppel fails. 

14. While there may be circumstances in which one who violates protective 

covenants cannot bring actions for violations against others, it is also the case that there is an 

exception to any such rule for alleged violations that are minor and do not destroy the overall 

scheme of the covenants. To the extent that the Brunses' saunalhot tub structure; their use of a 

green metal roof'or the placement of either of them on the Brunses' property without ACC 

approval are asserted to be violations of the Protective Covenants, that exception applies here. 

The unclean hands defense fails. 

15. Given this Court's December 11, 2009 partial summary judgment ruling, the 

Cofers could not have had a valid and viable business expectancy that they could rent the ADU. 

The Cofers have not proven and do not have a basis for any claim of tortious interference. 

16. The Srunses' withdrawal of claims based on the Cofers' choice of paint color and 

roofing cured any defect in their pleadings. The Cofers are not entitled to and do not have any 

basis for any award under RCW 4.84.185 or CR 11. 

26 17. The Cofers' violations of the Protective Covenants set forth above results in their 
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having unclean hands. They are therefore bam:d from seeking any relief as to their flllegations 

that the Brunses' saunalhot tub structures or green metal roof - or their alleged placement on the 

Bruns~' property without ACC approval- violate the Protective Covenants. 

18. Based on the Court's prior December 11, 2009 Partial Swrunary Judgment Order 

and the evidence provided at trial. an injunction is required in this case but the Court concludes . 

that the Cofers have already taken the steps necessary, prior to trial, to remedy any violations of 

the covenants. I The; injunction therefore will·take the form of two alternative remedies from 

which the Cofers must elect a chosen remedy. The Court is not requiring both courses of action, 

nor is the Court requiring that the Coters take any additional action. 

19. The first remedy assumes that there is no stru~ connection between the 

Cofers' garage and the main house on the Property. The cooking facilities have already been 

removed by the Cofers as the 220 electrical .line has been decommissioned and the stove and 

refrigerator have been pbysically removed. This Court is satisfied that the area above the garage 

is no longer a separate self-contained dwelling. The violation of the covenants has effectively 

been removed. This Court is not requiring anything beyond what has already been done to bring . 

the Cofers into compliance with Covenant No.7. Continued absence of the 220 volt line and 

stove and refrigerator is required so long as the garage remains separate. 

20. The second alternative remedy assumes that the Cofers elect to connect the garage 

and the main house in accordance with their proposed plan. Provided that the connection 

satisfies any governmental requirements including those of the. City of Bainbridge Island and the 

Architectural Control Committee requirements, this Court need not address the parameters or 

design of the connection at this time. Such a connection of the garage to the main house would 

I See Exhibit A: Order Granting Platn'iJ/'s Motion for Partial Summary Judgmenl. December II, 2009. 
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resolve any concerns about the area above the garage being a separate dwelling, or "ADU." 

21. With either election of their alternative remedies, the Cofers' property would be 

in compliance with the covenants that have been challenged to the satisfaction of this Court. 

22. The plaintiffs. have not satisfied the requirements of a showing of unjust 

enrichment, and that claim fails. The Brunses are not entitled to a monetary award based on 

unjust enriclunent measured by the rent of the ADU by two tenants. This Court is not persuaded 

that there should be a payment from the defendants to the plaintiffs for what the plaintiffs 

determine and claim is an unjust enrichment. There is no equitable basis for that rent money to 

be paid to the Brunses as damages in this case. 

23. The Brunses are not entitled to an award of breach of contract damages measured 

by the rent of the ADU by two tenants. The Brunses failed to establish any monetary damages 

that resulted from the breach of the covenants in this case, and that claim for damages fails. 

24. The Brunses are not entitled to an award of damages with the rental mte as the 

measure for the unoccupied months of the garage apartment under a breach of contmct theory, 

given that the unit was still a commissioned ADU. The Bnmses failed to establish any monetary 

damages that resulted from such claimed breaches of the covenants. This claim for damages 

fails. 

25. The Brunses are not entitled to an award of sanctions on any of their three 

asserted grounds. 

26. Each party has requested that the Court award attorney fees and court costs under 

the Court's equitable powers. The Court finds no basis for an award of attorney fees to any party 

in this case, and therefore each party will bear its own attorney fees and court costs. 

27. Nothing in these Findings of Fact and Conclusions of Law shall be constructed by 
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way of collateral estoppel, res judicata or otherwise, to bar the Brunses, the Cofers or respective 

successors in interest from raising future claims or defenses regarding the application of the 

covenants to any use of the disputed garage space not specifically raised herein. 
.---

DATED this (S day of July, 2010. 
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IN TIlE SUPERIOR COURT OF THE STATE OF WASHINOTON 

IN AND FOR mE COUNTY OF KITSAP 

9 NORM and JANET BRUNS, husband and wife, 
NO. 06-2-01696-5 
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Plaintiffs, 

TIlE WILLIAM M. AND wu,HELMA COFER 
.LIVING TRUST, 

ORDER GRANTING PLAINTIFFS' 
MOTION FOR PARTIAL 
SUMMARY JUDGMENT 

Defendant. 

TIllS MA TIER came before Court on Plaintiffs' Motion for Partial SUJDDWy 

Judgmeot ("the Bnmses' Partial Summary Judgment Motion") and on Defendant's Cross 

Motion for Partial Summary Judgmenl ("the Cofers' Cross Motion for Partial Summary 

Judgment). The Court considered the following materials submitted to it by the parties in 

connection with both motions: 

I. 

2. 

3. 

4_ 

5. 

6. 

The Bnmscs' Partial Sununary Judgment Molion; 

The Declaration ofNorIn Bruns (and attached exhibi1s); 

The Declara1ion of David Lieberworth (and attached exhibits. including 

previously fued declarations); 

Defendant's Response to Plaintiff's Motion; 

Plaintiffs' Reply Brief in Response to Defendant's Opposition; 

Defendant's Cross Motion for Partial Summary Judgment; 

GARVEY SCHUBERT BARER 
ORDER GRANTING PLAINTIfFS' MOTION 
fOR PARTIAL SUMMARY JUDGMENT - I 
SEA_DOCS:94·t3?8.1 (lJIS7~IOOI 

Ii. P"'mNER8HI~ 0' ""ore a.stONAf. c:oft.-G".noMa 
I Nfh.'::::~ !1,PrO:u 

... ,1/ •• "'GIItI"I'u 98101-19J9 
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or 

.... 

2 

3 

4 

7. Defendant's May 2S, 2007 Motion for Summary Judgment; 

8. 

9. 

Joint Declaration of William and Wilhelma Cofer; 

Declaration of Quentin Wild smith in Support of Defendant?s Motion for 

Summary Judgment; 

5 10. Joint Declaration of John O. and Alice B. Tawresey; . 

6 11. Defendant's Reply in Support oflts May 2S, 2007 Summary Judgment Motion; 

7 12. Supplemental Declaration of Alice Tawresey; 

8 13. Supplemental Declaration ofWtlliam Cofer 

9 14. Plaintiffs' Response to Defendant's Cross Motion; 

10 15. Defendant's Reply Brief in Response to its Motion; and 

1·1 16. The records and files herein. 

12 Having been thus fully informed, and having beard the arguments of counsel, NOW, 

13 TIIEREFORE. 

14 IT IS HEREBY ORDERED, and the Court finds, as follows: . ~I • -M t . ..L \/. 

~ i,0I''Wf.V '''' ~ 'fV\~ n~ 
15 .' 'The garage ADU on the property of d dant The William M. And Wtlhelma Ol.t~ 

Cofer Living Trust (the "Coil . olates Paragraph 1 of the Protective 
16 Covenants because it . detached single family dwelling e their 

17 

1 

1 

20 

21 

22 

23 

2. 

3. 

4. 

ptemiSe5. ~ ~Vl~~'1'~ 
The Cofers' ~arage ADU violates Paragraph 7 of the Protective Covenants 

because it utili2es a garage ~ ~ #-6' ttl ( f. J 
The Cofers' garage ADU ~-bfa~ ~~rapb JdJfu.e ~teetiv!1o~ by 4lJ, 
having a dwelJing of less than 1,000 square feet. 

Compliance with the City of Bainbrldge Island's zoning rules does not allow the 
Coters to avoid the limitatioJlS that the Protective Covenants otherwise iml!r!.' 

24 ~'I 

Submitting building plans to the ACC is Dot enough to <ljoi{L:~fii!U~ns 
otherwise im~sed~. the .l!otEe CovenantlJ. 

~as (.( ~·1~1 OJ~ . ~ Brunse~Part:i Summary . gm~ M~n is therefore GRANTED. 

25 

26 

ORDER GRANTING PLAINTIFFS' MOTION 
FOR PARTIAL SUMMARY JUDGMENT· 2 
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DATED this JL day of December, 2009 •. -

Presented by: 

GARVEY SCHUBERT BARER 

BY~~ 
Attorneys for Plaintiffs 

Approved as to form: 

ZAPFEL SPERRY & EBBERSON 

ORDER GRANTING PLAINTIFFS' MOTION 
FOR PARTIAL SUMMARY JUDGMENT - 3 
SB"_DOCS:94437J.lllJlS7000100] 
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GARVEY SCHUBERT BARER 
It ~Nn'NI:".Ht" 0' ~JItO''''tON4L CO"iII"ORATION5 

I /tf".'::;:~ ~/.O:J:_, •• ,11'/,. w,.,hl"" .. " PIlo/.JIIJ9 
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8 

FILED , 
KI rSAP COUNT'!' t,,;l~ ",;', 

20 I 0 JUL 15 PH 3: 0 I 

DAVID W. PETERSON 

IN THE SUPERIOR COURT OF THE STATE OF WASlllNGTON 
COUNTY OF KITSAP 

9 NORM AND JANET BRUNS, Husband 
and Wife, NO. 06-2-01696-5 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

26 

Plaintiffs, 

v. 

THE WILLIAM M. AND WILHELMA 
COFER LNING TRUST, 

Defendant. 

JUDGMENT 

CLERK'S ACTION REQUIRED 

-;J\) 

This matter having come regularly before the Court for trial on March 15 through March 

18, 2010, and the Court having heard the testimony and having examined the evidence submitted 

by the parties, being fully advised, having filed its Findings of Fact and Conclusions of Law, and 

having directed that judgment be entered in accordance with those findings and conclusions, the 

Court now enters the following JUDGMENT: 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that an' injunction is entered 

in this case that requires defendant to comply with the Covenants for the Bainbridge Landing 

JUOOMENT-l ORIGINAL 
JUDGE LEILA MILLS 
Kitsap County Superior Court 
614 Division Street, MS-24 
Port Orchard. W A 98366 
(360) 337-7140 

___________________ .2~18 ________ -------- ..3.UB(I04) 
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21 

22 

23 

24 

25 

26 

Neighborhood. There are two alternative remedies to satisfy this injunction. The defendant must 

elect which remedy it chooses to implement The Court does not require both courses of action. 

The first remedy assumes that there is no structural cormection between the defendant's 

garage and the main house on the Property. The eating area at the Property has now been 

effectively removed as the 220 electrical line has been decommissioned and the stove and 

refrigerator bavebeen physically removed. This Col.Ut is therefore satisfied that the area above 

the garage is no longer a separate se1f-contained residence. The violation of the covenants has 

effectively been removed. The Court does not require further action beyond what has already 

been done under this remedy to bring the defendant into compliance with Covenant No.7. Col.Ut 

requires the continued absence of the electrical line, 220 volt line, stove and reftigeratorso long 

as the garage remains a separate unit. 

The second alternative remedy which would satisfy this injunction assumes that the 

defendant elects to connect the garage and the main house in accordance with their proposed 

plan, thus creating a single residence. Provided the connection satisfies any governmental 

requirements including those of the City of Bainbridge IslaDd and the Architectural COntrol 

Committee requirements, this Col.Ut need not address the parameters or design of the connection 

at this time. 

With either of these courses of action, the defendant would bring their property into 

compliance with the Covenants that have been challenged to the satisfaction of this Col.Ut. 

JUDGMENT-2 
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.JUDGE LEILA MILLS 
Kitsap County Superior Coun 
614 Division Street, MS-24 
Port Orchard, W A 98366 
(360) 337-7140 
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Nothing in these Findings of Fact and Conclusions of Law shall be constructed by way of 

collateral estoppel, res judicata or otherwise, to bar the Brunses, the Cofers, or respective 

successors in interest from raising future claims or defenses regarding the application of the 

covenants to any use of the disputed garage space not specifically addressed herein. 

.2010. 

JUDGMENT-3 

JUDGE LEILA MILLS 
Kitsap County Superior Court 
614 Division Street, MS-24 
Port Orchard, W A 98366 
(J60) 337-7140 
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DECLARATION OF MAILING 

I, MICHELLE DELLINO, certify under penalty of peIjury under the laws of the State of 

Washington that I am now and at all times herein mentioned, a resident of the State of 

Washington, over the age of eighteen years, not a party to or interested in the above entitled 

action, and competent to be a witness herein. 

On July 15, 2010, I caused a copy of: 1) Judgment, and 2) Findings of Fact and 

Conclusions of Law in the above entitled action in the manner noted on the following: 

Quentin Wildsmith 
~ Via U.S. Mail 

Lasher Holzapfel Sperry & Ebberson Via Fax.: 
2600 Two Union Square D Via Hand Delivery 
601 Union Street D Via E-mail 
Seattle, W A 98101-4000 
David Lieberworth 

~ Via U.S. Mail 
Garvey Schubert Barer Via Fax: 
1191 Second Avenue, 18th Floor 0 Via Hand Delivery 
Seattle, WA 98101-2939 0 ViaE-mail 

DATED this I~ :-;Of July 2010 at Port Orchard, Washington. 

JUDGMENT-4 . 

221 

IUDGE LEILA MILLS 
Kitsap County Superior Court 
614 Division Street. MS·24 
Port Orchard, W A 98366 
(360) 337-7140 



I cerury under ::::~~::;~:'::~Cl:WS o!~:~~l~~"~~~ 
Washington that on February 23, 2011, I caused a copy of Appellants' 

Amended Opening Brief to be served by US Mail on the person listed 

below: 

Quentin Wildsmith 
Lasher Holzapfel Sperry & Ebberson PLLC 
601 Union St Ste 2600 
Seattle, W A 98101-4000 

Dated this 23rd day of February, 2011, at Seattle, Washington. 

riku.£L;}~ 
Sharon Damon ~ 


