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I. INTRODUCTION

Appellant Evergreen Freedom Foundation (Foundation) asks this
court to impose sanctions against Respondent, Washington State
Department of Transportation (WSDOT), under our State’s Public
Records Act (PRA) for refusing to release confidential drug and alcohol
test results obtained by the Washington State Ferries Division (WSF)'
while performing United States Coast Guard (USCG) required employee
chemical testing.

The USCG has broad congressional authority to regulate maritime
safety, including authority to adopt rules governing investigation of
marine casualties; for operating a vessel while under the influence of
alcohol or dangerous drugs; and for mandatory chemical testing by marine
employers.

USCQG regulations require marine employers to determine if there
is any evidence of drug or alcohol use by any of their employees directly
involved in a serious marine incident. The drug and alcohol test results
- sought by the Foundation in this case are those obtained from WSF
employees by the WSF in its capacity as a marine employer following a
collision of a state ferry with the Coleman Dock in Seattle in the summer

of 2009.

' The Washington State Ferries (WSF) is a division of the Washington State Department
of Transportation (WSDOT).



The drug and alcohol testing procedures that prohibit an employer
from releasing employee test results were initially adopted by the United
States Department of Transportation (USDOT) to apply to certain federal
agencies under the USDOT. The USCG is a separate agency from the
USDOT, but independently adopted the USDOT testing procedures in
49 C.F.R. pt. 40, including the confidentiality provision in 49 C.F.R.
§ 40.321, to apply to marine employers pursuant to the USCG’s separate
Congressional scheme.

The WSF withheld individual drug and alcohol test results from
the documents released to the Foundation to avoid violating 49 C.F.R. §
40.321 which provides as follows:

Except as otherwise provided in this subpart, as a service

agent or employer participating in the DOT drug or alcohol

testing process, you are prohibited from releasing

individual test results or medical information about an

employee to third parties without the employee’s specific
written consent.

As a valid federal regulation, 49 C.F.R. § 40.321 is incorporated
into our State’s PRA under the “other statute” exemption in
RCW 42.56.070(1). In the alternative, the state law requirements to

release drug and alcohol test results under the PRA are in direct conflict

with the prohibition in 49 C.F.R. § 40.321 resulting in federal preemption.



II. STATEMENT OF THE ISSUES

Whether our State’s PRA requires the WSDOT to disclose
confidential drug and alcohol test results when to do so would violate
federal law?

III. STATEMENT OF THE CASE

A. Factual Background

On August 30, 2009, the Washington state ferry, M/V Wenatchee,
impacted the Coleman Dock at Pier 52 in Seattle with enough force to
cause moderate damage to both dock and vessel. Clerk’s Papers (CP) at
92. As a marine employer subject to USCG regulations, WSF initiated
mandatory chemical testing of the employees directly involved. CP at 92-
93. Drug and alcohol test results were documented on the appropriate
USCG and USDOT forms in accordance with USCG regulations. CP at
92. The Foundation made two separate public records requests for records
related to the ferry collision, resulting in the release of the 10 test-related
form documents that are at issue in this case with drug and alcohol test
results redacted from those forms. CP at 74-76.
B. First Records Request (PDR-09-0968)

The WSDOT received the Foundation’s first public records request
on August 31, 2009. CP at 74. The WSDOT acknowledged the request
within five days on September 1, 2009, and assigned it matter number

PDR-09-0968 (the Foundation’s First Request). The WSDOT identified



potentially responsive records and reviewed them for confidential or
otherwise exempt information with assistance of legal counsel prior to
release to the Foundation on November 9, 2009. CP at 74-75.

Among the numerous records produced in response to the
Foundation’s First Request was a copy of USCG form 2692B (USCG
2692B) used by marine employers when reporting drug and alcohol test
results after a serious marine incident. 46 C.F.R. § 4.06-60 (2010). The
USCG 2692B was redacted in accordance with the WSDOT’s
understanding of USCG requirements before releasing it.> (USCG 2692B
as initially redacted and produced on November 9, 2009 is CP at 14, and is
also attached hereto as Appendix A-1.)

The Foundation objected to the redactions to USCG 2692B by
letter which the WSDOT received on November 19, 2009. CP at 75. The
WSDOT again consulted with legal counsel and notified the Foundation of
its decision not to release the redacted information by letter on November
24,2009. CP at 75; CP at 34-35.

On December 2, 2009, pursuant to RCW 42.56.530, the
Foundation asked the Office of the Attorney General to review the

WSDOT’s redactions to USCG 2692B. CP at 33.

? Pursuant to RCW 42.56.210(3), WSDOT sent the Foundation a denial letter and
exemption log to explain the redactions to the USCG 2692B, including legal citation and
explanation for withholding the redacted information on November 5, 2009. CP at 15-17.



Sometime in January of 2010, the WSDOT learned that an inquiry
had been made to the USCG, and that the USCG had confirmed drug and
alcohol test information had to be redacted from USCG 2692B prior to
release to the public. CP at 76. Nevertheless, after further consultation
and additional advice from WSDOT’s legal counsel, WSDOT elected to
revisit and revise the specific information withheld. CP at 76.

On February 5, 2010, WSDOT released a revised version of the
USCG 2692B. Redactions related to the type of tissue or urine sample
that was provided and how soon after the incident those samples were
provided were removed. Redactions to the alcohol test results remained.
CP‘ at 76, 79. (The corrected USCG 2692B form as released on February
5, 2010 is attached as Appendix B-1.)

WSDOT now concedes that its initial reactions to USCG 2692B
released November 9, 2009, while made in good faith and on advice of
counsel, nevertheless included drug and alcohol related information that is
neither a test result nor medical information as that term is used in
49 CFR. § 40321, and therefore were overbroad. That error was
corrected, however, on February 5, 2010.

On March 22, 2010, Steve Dietrich, Senior Counsel in the Office
of the Attorney General informed the Foundation that WSDOT’s decision
to withhold drug and alcohol test results was proper under the PRA, as

required by federal regulations. CP at 36-41.



C. Second Records Request (PDR-09-1322)

Meanwhile, on November 19, 2009, the Foundation made a second
request for records which WSF identified as PDR-09-1322 (the
Foundation’s Second Request). CP at 75-76. WSDOT responded to the
Foundation’s Second Request on December 22, 2009. CP at 76. Records
released on December 22, 2009, included the same USCG 2692B form
that had already been provided to the Foundation in response to its first
request with the same information redacted as described above.
(Appendix A-1 and B-1). Additionally, WSF released seven USDOT
alcohol test forms and two pages from HealthForce Partners containing
drug and alcohol test-related information acquired by WSF as part of the
USCG’s post-incident investigation. The initial redactions to these
records were similar to the initial redactions made to USCG 2692B. CP at
76; CP at 19-28. (These 10 forms as originally redacted are attached as
Appendix A 1-10.)

Unlike what occurred in the Foundation’s First Records Request,
the Foundation did not object or otherwise ask WSDOT to reconsider the
redactions made to the 10 forms released in response to the Foundation’s
Second Request. Nor did the Foundation seek review by the Office of
Attorney General prior to filing suit. While all of the redactions addressed
information that appeared to be either test results or medical information,

which WSF understood to be confidential under 49 C.F.R. § 40.321,



WSDOT now concedes some of the initial redactions of records made in
response to the Foundation’s Second Request were overbroad. Although
upheld by the superior court, WSDOT removed the overbroad redactions
and produced the records in their corrected form to the Foundation on
September 30, 2010. (These 10 forms as corrected and attached as
Appendix B 2-10 are not part of the record. They are the subject of
WSDOT’s Motion to Supplement the Record filed with this court along
with Respondent’s response brief.)
D. Procedural History

The Foundation brought this action in Thurston County Superior
Court on April 16, 2010. The case was argued on cross-motions for
summary judgment before the Honorable Judge Paula Casey on July 23,
2010. On August 20, 2010, Judge Casey denied the Foundation’s motion
for summary judgment and granted summary judgment in favor of
WSDOT, holding that 49 C.F.R. § 40.321 prohibits WSF from releasing
drug and alcohol information, and that the federal regulation constitutes
another statute as that term is used in RCW 42.56.070(1). CP at 255-257.
Therefore, Judge Casey did not reach WSDOT’s alternative legal
argument based on federal preemption. The record consists entirely of
affidavits, memoranda of law, and other documentary evidence.

The Foundation timely filed this appeal September 17, 2010.

CP at 253 -257.



IV. ARGUMENT

This court should affirm the superior court’s determination that
drug and alcohol test results made confidential by a regulation adopted by
the USCG are exempt under the PRA because a federal regulation is
considered an “other statute” as that term is used in RCW 42.56.070(1).
Alternatively, this court should affirm the superior court because a state
law requirement to release drug and alcohol test results under the PRA
would direct conflict with the prohibition in 49 C.F.R. § 40.321 resulting
in federal preemption.

The USCG was the agency responsible for investigating the
incident involving the M/V Wenatchee. As a marine employer, the WSF
was required to determine if there was any evidence of drug or alcohol use
by any individuals directly involved in the incident. The drug and alcohol
test results sought by the Foundation in this case are reported on forms
that the WSF was required to complete as part of the USCG investigation.
Release of drug and alcohol test results as reported on these forms is
prohibited by 49 C.F.R. § 40.321.

This federal confidentiality regulation barring release was validly
adopted by both the USDOT and the USCG in accordance with their
separate and independent congressional authority. It was initially adopted
by the USDOT according to the USDOT’s congressional mandate, and

applies to those employers subject to USDOT regulation. With respect to



marine employers like the WSF not subject to USDOT, this same
confidentiality regulation was independently adopted by the USCG
consistent with the USCG’s separate congressional authority to regulate
drug and alcohol use aboard marine vessels.

A. WSDOT Withheld Individual Drug and Alcohol Test Results
as Required by 49.C.F.R. § 40.321

WSDOT released corrected versions of the forms at issue in this
case on February 5, and on September 30, 2010. The only information
that has not been released is the individual drug and alcohol test results
that WSDOT withheld pursuant to the applicable USCG regulation.

That regulation provides that drug and alcohol testing results may
not be released without written consent from the employee tested:

Except as otherwise provided in this subpart, as a service

agent or employer participating in the DOT drug or alcohol

testing process, you are prohibited from releasing

individual test results or medical information about an

employee to third parties without the employee’s specific
written consent.
49 C.F.R. § 40.321; (emphasis added). As addressed in greater detail
below, even though the USCG is not a sub-agency of the USDOT or
otherwise under USDOT’s authority, it has nevertheless elected to
incorporate 49 C.F.R. pt. 40, including the above confidentiality provision,

into its post-casualty drug and alcohol testing requirements for marine

employers.



B. A Federal Regulation Barring Release of Confidential
Information can be an “Other Statute” Exemption
Incorporated Under the PRA
Under Chapter 42.56 RCW, Washington State’s PRA, WSDOT

correctly withheld the drug and alcohol testing information because the

USCG regulation specifically prohibits its release and it falls within the

PRA’s “other statute” exemption. The PRA provides that most public

agency records are open to public inspection unless there is an exemption

allowing the agency to withhold the record or a portion of a record from
disclosure. Specifically, each agency “shall make available for public
inspection and copying all public records, unless the record falls within the
specific exemptions of subsection (6) of this section, this chapter, or other
statute which exempts or prohibits disclosure of specific information or
records.” RCW 42.56.070(1).

In Ameriquest Mortgage Co. v. Washington State Office of Atty.

Gen., 241 P.3d.1245, 1255 (2010), the court held that a federal regulation

that prohibits a state agency from releasing information is incorporated as

an “other statute” as that term is used in RCW 42.46.070(1). The court
separately examined the application of the federal Gramm-Leach-Bliley

Act of 1999, which includes privacy protections for customers of financial

institutions, and the regulations adopted by the Federal Trade Commission

to implement the Act, in determining how they interact with the State’s

10



PRA. The court held that both the statute and the regulations operated as
an “other statute” under RCW 42.56.070(1).

The Foundation cites a number of cases for the incorrect
proposition that administrative regulations can never support an exemption
under our PRA. Brief of Appellant, pp. 20-22. Each case the Foundation
cites for this proposition, however, involves a rule or policy adopted by
the same state or local agency that is asserting it as an exemption.® To
permit a state or local agency to create its own exemptions is not permitted
because to do so would allow an agency to circumvent and undermine the
PRA. Hearst Corp.v. Hoppe, 90 Wn.2d 123, 580 P.2d 246 (1978).
However, that concern is not present when, as occurs here, a state agency
complies with a regulation properly adopted by a federal agency because a
state or local agency has no ability to adopt a federal regulation.

C. 49 C.F.R. § 40.321 was Properly Adopted Pursuant to the
Omnibus Transportation Employee Testing Act of 1991

The Foundation attempts to distinguish the Federal Trade
Commission’s (FTC) confidentiality regulation in Ameriquest from the

confidentiality regulation at issue here. The distinction, according to the

3 Brouillet v. Cowles Pub. Co., 114 Wn.2d 788, 791 P.2d 526 (1990) (SPI rule
guaranteeing confidentiality of records without statutory authority); Hearst Corp. v.
Hoppe, 90 Wn.2d 123, 580 P.2d 246 (1978) (no judicial deference afforded county
assessor’s determination regarding disclosure of tax records); Servais v. Port of
Bellingham, 127 Wn.2d 820, 904 P.2d 1124 (1995) (port not to decide what records
should be exempt); Amren v. City of Kalama, 131 Wn.2d. 25, 929 P.2d 389 (1997) (city
could make a statutory exemption for state police officers applicable to city policy
officers by adoption of an ordinance in municipal code without statutory authority).

11



Foundation, is that the FTC’s rule is consistent with authority granted by
Congress in the Gramm-Leach-Bliley Act of 1999, and therefore has its
basis in statute. In contrast, the Foundation argues that the USCG
regulation at issue in this case violates the authority granted to the USDOT
by Congress in the Omnibus Transportation Employee Testing Act of
1991, Pub. L. 102-143, 105 Stat. 952 (Oct. 28, 1991) (OTETA).

The Foundation asks this court to find that the USDOT
misconstrued the confidentiality provisions in 49 U.S.C. § 5331(d)}7)
when it adopted 49 C.F.R. § 40.321, such that the rule has no basis in
statute because it is invalid.

As discussed below, the Foundation’s analysis of the USDOT’s
statutory authority to adopt this regulation is misplaced, because it is the
adoption of this regulation by the USCG that applies to the WSF as a
marine employer.

Furthermore, even if the USDOT’s statutory authority is somehow
relevant to the USCG’s authority to adopt the regulation, the Foundation’s
invalidity argument disregards the deference due a federal agency’s
interpretation of a statute it administers, and it fails to consider applicable
rules of statutory construction.

When a court reviews an administrative agency’s interpretation of
a statute which the agency administers, the court first must decide whether

the intent of Congress is clear and unambiguous, in which case the court is

12



to give effect to that unambiguous intent. Chevron, U.S. 4., Inc. v. Natural
Resources Defense Council, Inc., 467 U.S. 837, 842-43, 104 S. Ct. 2778,
2781-82, 81 L. Ed. 2d 694 (1984). If, however, the statute is silent or
ambiguous with respect to the specific issue, the question for the court is
whether the agency’s interpretation is based on a permissible construction
of the statute. Id.

When OTETA is read as a whole, the intent of Congress to make
drug and alcohol test results confidential is clear. OTETA is codified at
49 U.S.C. § 5331, and authorizes the Secretary of the USDOT to adopt
Procedures for Transportation Workplace Drug and Alcohol Testing
Programs. The Secretary is authorized to establish a drug and alcohol
testing program requiring covered employers to conduct pre-employment,
reasonable suspicion, random, and post-accident testing for drug and
alcohol use. Congress instructed the Secretary of the USDOT to develop
testing and lab requirements that include rules to “promote, to the
maximum extent practicable, individual privacy in the collection of
specimens” 49 U.S.C. § 5331(d)(1).  And, with respect to the
confidentiality of drug and alcohol test results, OTETA directs the
Secretary to develop requirements that:

provide for the confidentiality of test results and medical

information (except information about alcohol or a

controlled substance) of employees, except that this clause

does not prevent the use of test results for the orderly
imposition of appropriate sanctions under this section.

13



49 U.S.C. § 5331(d)(7).

The Foundation’s invalidity argument focuses on the language in
the parenthetical, out of context of the rest of the Act, to suggest that the
USDOT misconstrued the plain meaning of this section when it adopted
49 C.F.R. § 40.321.

Legislative intent, however, must be construed from the language
of a statute in the context of the entire Act in which it appears. See, e.g.,
Dep’t of Ecology v. Campbell & Gwinn, L.L.C., 146 Wn.2d 1, 43 P.3d 4
(2002); Skamania Cy. v. Columbia River Gorge Comm’n, 144 Wn.2d 30,
43, 26 P.3d 241 (2001) (when reviewing an agency’s construction of a
federal statute, “we must look to the statute in its entirety . . . not just at
the particular language in isolation,” citing Dole v. United Steelworkers of
America, 494 U.S. 26, 35, 110 S. Ct. 929, 108 L. Ed. 2d 23 (1990)). The
meaning of 49 U.S.C. § 5331(d)(7) can only be understood in the larger
context of OTETA.

OTETA was enacted based on a finding by Congress that “alcohol
abuse and illegal drug use pose significant dangers to the safety and
welfare of the nation.” PL 102-152 § 2. The entire purpose and focus of
OTETA is to establish workplace drug and alcohol testing programs, and
the only “test results” that the USDOT is authorized to adopt rules to

regulate under OTETA are those for employee workplace drug and

14



alcohol use. See, e.g. 49 U.S.C. § 5331(1). The text in 49 US.C. §
5331(d)(7) directing the Secretary to adopt procedures which “provide for
the confidentiality of test results” can only reasonably be read to refer to
adoption of regulations providing for the confidentiality of drug and
alcohol test results obtained under the Act.

Rules of statutory construction reinforce this conclusion. Statutes
are to be interpreted and construed so that all the language used is given
effect, with no portion rendered meaningless or superfluous. Sleasman v.
City of Lacey, 159 Wn.2d 639, 643, 151 P.3d 990 (2007). Since the only
test results to which this section can reasonably refer are drug and alcohol
test results, to construe the parenthetical 49 U.S.C. § 5331(d)(7) to exclude
drug and alcohol test results from its protection, as suggested by the
Foundation, would render the confidentiality protection afforded to “test
results” in the context of OTETA entirely meaningless.

The first part of the sentence of 49 U.S.C. § 5331(d)(7) protects
both “test results” and “medical information” from release. The
parenthetical provision excepting “information about alcohol or a
controlled substance” immediately follows and qualifies “medical
information” not “test results.” Test results obtained as part of a

workplace drug and alcohol testing process, and not for the purpose of a

15



medical diagnosis or treatment are not medical information.* Procedures
governing confidentiality of medical information, including medical
information about alcohol and controlled substances, are generally
addressed in regulations adopted by the Secretary of Health and Human
Services pursuant to the Drug Abuse Prevention, Treatment, and
Rehabilitation Act of 1980, or the Health Insurance Portability and
Accountability Act of 1996 (HIPAA). Thus, it makes sense that Congress
would exempt the USDOT in 49 U.S.C. § 5331(d)(7) from responsibility
to adopt procedures protecting medical information about alcohol or a
controlled substance from the scope of USDOT’s rule making
responsibility under OTETA. However, to read the parenthetical in
49 U.S.C. § 5331(d)(7) as exempting the very test results that are collected
under OTETA, does not make sense.

Moreover, to the extent that the Foundation presents an alternative
interpretation of 49 U.S.C. § 5331(d)(7) from that adopted by the USDOT
in 49 C.F.R. § 40.321, the Foundation’s argument merely demonstrates
that the language used in this subsection of the statute is capable of more
than one meaning. It does not demonstrate error. In the face of
ambiguity, the USDOT’s interpretation of a statute it administers is

entitled to deference unless the interpretation is “arbitrary, capricious, or

* “Medical” means “of, relating to, or concerned with physicians or with the practice of
medicine often as distinguished from surgery.” Webster’s Third New International
Dictionary 1402 (2002).
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manifestly contrary to the statute.” Chevron US.A., Inc. v. Natural
Resources Defense Council, Inc., 467 U.S. 837, 844, 104 S. Ct. 2778, 81
L. Ed. 2d 694 (1984). See also Blue Sky Advocates v. State, 107 Wn.2d
112, 118, 727 P.2d 644 (1986) (action is not arbitrary or capricious “when
exercised honestly and upon due consideration where there is room for
two opinions, however much it may be believed that an erroneous
conclusion was reached”).

D. The USCG's Statutory Authority to Investigate Potential Drug

and Alcohol Use Following a Serious Marine Incident is
Separate From OTETA

In any event, the USCG does not rely on OTETA as the source for
its rule making authority to regulate marine employees’ drug and alcohol
use.

The parties are in substantial agreement with respect to the
statutory source of the USCG’s regulatory oversight of the WSF as a
marine employer.’

The USCG is a military service within the United States
Department of Homeland Security which regulates the safety of marine
vessels operating in waters subject to the jurisdiction of the United States,
including the ferry vessels operated by the WSF. 14 U.S.C. §§ 1 and 2.
CP at 80-94. The USCG is not part of the USDOT and OTETA does not

apply to the USCG or amend any USCG statutes.

* Brief of Appellant, pp. 8-10
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Congress grants the USCG independent, statutory authority to
prescribe regulations to promote “maritime safety and seamen’s welfare”
at 46 U.S.C. § 2103. The USCG is directed to prescribe regulations on
reporting marine casualties, including whether the use of alcohol
contributed to the incident. 46 U.S.C. § 6101. And, Congress specifically
required the USCG to prescribe standards for individuals who operate a
vessel under the influence of alcohol or a dangerous drug. 46 U.S.C.
§ 2302(c).

The USCG’s regulations adopted to carry out this congressional
mandate include 33 C.F.R. pt. 95 (Operating a Vessel While Under the
Influence of Alcohol or a Dangerous Drug), 46 C.F.R. pt. 4 (Marine
Casualties and Investigations), and 46 C.F.R. pt. 16 (Chemical Testing).

Although drug and alcohol testing procedures are not specifically
prescribed in the USCG’s statues requiring such testing, the USCG could
not carry out its congressional mandate to require chemical testing in the
absence of such procedures.

The power of an administrative agency to administer a

congressionally created . . . program necessarily requires

the formulation of policy and the making of rules to fill any

gap left, implicitly or explicitly, by Congress. If Congress

has explicitly left a gap for the agency to fill, there is an

express delegation of authority to the agency to elucidate a

specific provision of the statute by regulation. Such

legislative regulations are given controlling weight unless

they are arbitrary, capricious, or manifestly contrary to the
statute.
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Chevron, US.A., Inc. v. Natural Resources Defense Council, Inc., 467
U.S. 837, 844, 104 S. Ct. 2778, 81 L. Ed. 2d 694 (1984); (internal citations
omitted).

The USCG could have filled the gap left by Congress’s failure to
legislate chemical testing procedures applicable to the USCG by adopting
procedures different from those adopted by the USDOT. Instead, as
discussed in greater detail below, the USCG elected to incorporate the
USDOT procedures for workplace testing at 49 C.F.R. pt. 40 into the
USGG chemical testing regulations applicable to marine employers in 46
C.FR. pt. 16.

E. The USCG Incorporated 49 C.F.R. pt. 40 to Apply to both
Drug and Alcohol Test Results

1. This court should not consider issues raised for the first
time on appeal

The Foundation argues, for the first time on appeal, that the USCG
incorporated the procedures in 49 C.F.R. pt. 40 to apply to drug testing,
but not to alcohol testing.® Because the Foundation failed to present this
issue to the trial court and the issue is not one that may be raised for the
first time upon appeal, this court should not consider it. RAP 2.5(a); Jones

v. Stebbins, 122 Wn.2d 471, 479, 860 P.2d 1009 (1993).

® Brief of Appellant, pp. 17-19.
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2, The Foundation’s reliance on 46 C.F.R. § 16.500 is
misplaced as it is limited to an employer's responsibility to
collect and report Management Information System Data

Moreover, the Foundation’s new issue relies on a subpart of the
regulation that does not address procedures governing alcohol testing, and
the Foundation’s argument disregards the plain language in the specific
subpart of the regulation that does apply. If the court chooses to consider
this newly raised issue, it should find that the USCG regulation, 46 C.F.R.
§ 16.500, does not authorize WSDOT to disclose alcohol testing results by
somehow circumscribing the confidentiality requirements of 49 C.F.R.
pt. 40.

46 C.F.R § 16.500 is found within subpart E of the USCG’s
regulation on chemical testing. Subpart E is titled “Management
Information System Requirements™ and is limited to that topic. It provides
in pertinent part as follows:

(a.) Data collection, (1) All marine employers must submit

drug testing program date required by 49 CFR § 40.26 and

Appendix H to 49 CFR part 40. (2) The provisions in 49

CFR part 40 for alcohol testing do not apply to the Coast

Guard or to marine employers, and alcohol testing data is

not required or permitted to be submitted by this section.

The Foundation’s argument focuses solely on that portion of the
regulation at subsection (2) before the comma for the proposition that the

49 C.F.R. pt. 40 procedures do not apply to employee specimen testing for

alcohol use. However, when one properly reads 46 C.F.R. § 16.500 (a)(1)
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and (2) as a whole, it is apparent the statement in subsection (2) is limited
in applicability to employee data collection for Management Information
System Requirements.

Because 49 C.F.R. pt. 40 is a USDOT regulation and the USCG is
a separate agency, the statement in subsection (2) that 49 C.F.R. pt. 40
does not apply to the USCG, or to marine employers is accurate in this
context, because the USDOT procedures only apply to the extent they
have been independently incorporated by the USCG. In subsection (1),
the USCG adopts the drug testing program data collection and reporting
requirements found at 49 C.F.R. § 40.26 and Appendix H. By way of
contrast, however, in subsection (2), the USCG states that it is not
adopting those provisions of 49 C.F.R. pt. 40 for marine employers with
respect to USDOT data collection requirements for alcohol program
testing data. The language in subsection (2) before the comma explaining
that 49 C.F.R. pt. 40 does not apply to the USCG or marine employers is
simply a confirmation that 49 C.F.R. pt. 40 is a USDOT regulation which
does not apply to the USCG except to the extent the USCG has
independently acted to incorporate it into the USCG’s regulatory scheme.
As discussed below, the USCG has adopted 49 C.F.R. pt. 40 as its

procedures for both drug and alcohol specimen testing.
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3. The USCG has adopted 49 C.F.R. pt. 40 for its chemical
testing procedures which include both drug and alcohol testing

If the Foundation’s interpretation of 46 C.F.R. § 16.500 (a)(2) were
correct, and 49 C.F.R. pt. 40 did not apply to alcohol testing for any
purpose, that would leave a gap in the USCG testing scheme, and it would
be without any regulations governing alcohol specimen testing procedures
at all. A more careful reading of the relevant sections of the USCG’s
chemical testing regulations, with a focus on the definition and use of the
term “chemical testing” shows otherwise.

USCG regulations specifically require a marine employer to ensure
that all persons directly involved in a serious marine incident are
“chemically tested for evidence of dangerous drugs and alcohol in
accordance with the requirements of 46 C.FR. § 4.06.”7 46 C.FR.
§ 16.240. A chemical test is defined in 46 C.F.R. § 16.105 as “a
scientifically recognized test which analyzes an individual's breath, blood,
urine, saliva, bodily fluids, or tissues for evidence of dangerous drug or
alcohol use.” (Emphasis added.) Subpart B of 46 C.F.R. pt. 16, titled
“Required Chemical Testing” specifically provides that, “Chemical testing
of personnel must be conducted as required by this subpart and in
accordance with the procedures detailed in 49 CFR pt. 40.” (Emphasis

added.)

7 46 C.FR. § 4.06 refers to the USCG’s regulations for mandatory chemical testing
following serious marine incidents involving vessels in commercial waters.
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Chemical testing thus is defined to include specimen testing for
both drug and alcohol use; and, the USCG specifically incorporates the
procedures in 49 C.F.R. pt. 40 for marine employers conducting chemical
testing after a serious marine incident. Therefore, the USDOT workplace
testing procedures in 49 C.F.R. pt. 40 have been incorporated to apply to
both drug and alcohol tests, making both drug and alcohol test results
subject to the confidentiality provisions in 49 C.F.R. § 40.321.

F. The USCG’s Federal Regulations Preempt Any Conflicting
Provisions Within a State’s PRA

As discussed above, 49 C.F.R. § 40.321 is a federal regulation
properly incorporated by the USCG pursuant to its independent rule
making authority. Any potential conflict between that regulation and the
PRA is avoided by the proper application of the “other statute” provision
of RCW 42.56.070(1) as determined in Ameriquest. To conclude
otherwise would violate federal preemption doctrine.

In general, federal preemption of state law may occur if Congress
passes a statute that expressly preempts state law, if federal law occupies
an entire field of regulation, or if the state law conflicts with federal law
due to impossibility of complying with state and federal law or when state
law acts as an obstacle to the accomplishment of the federal purpose.
Washington State Physicians Ins. Exch. & Ass’n v. Fisons Corp., 122

Wn.2d 299, 326, 858 P.2d 1054 (1993).
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The Supreme Court in Hillshorough Cy., Fla. v. Automated Med.
Labs., Inc., 471 U.S. 707, 105 S. Ct. 2371, 85 L. Ed. 2d 714, (1985)
discussed the principle of federal conflict preemption as follows:

It is a familiar and well-established principle that the

Supremacy Clause, U.S. Const. art. VI, cl. 2, invalidates

state laws that ‘interfere with, or are contrary to,” federal

law. Under the Supremacy Clause, federal law may

supersede state law in several different ways . . . [W]here

Congress has not completely displaced state regulation in a

specific area, state law is nullified to the extent that it

actually conflicts with federal law. Such a conflict arises

when ‘compliance with both federal and state regulations is

a physical impossibility,” or when state law ‘stands as an

obstacle to the accomplishment and execution of the full

purposes and objectives of Congress. [Citations omitted.]’
471 U.S. 707, 712-713, 105 S. Ct. 2371, 2374-2375 (1985); (emphasis
added); (citations omitted).

The express requirement of 49 C.F.R. § 40.321 to withhold drug
and alcohol test results conflicts with any interpretation of the PRA that
would require their disclosure to the Foundation.

That the confidentiality provision at issue here is a federal
regulation rather than a federal statute does not change the outcome.
Federally enacted regulations within the scope of a federal agency’s
authority have the same preemptive effect as federal statutes, and so must

stand on the same footing as a statute with respect to state law. See e.g.,

Capital Cities Cable, Inc. v. Crisp, 467 U.S. 691, 699, 104 S. Ct. 2694,
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2700, 81 L. Ed. 2d 580 (1984); Inlandboatmen’s Union of the Pacific v.

Dep’t of Transp., 119 Wn.2d 697, 836 P.2d 823 (1992).

Compliance with both state and federal law is a “physical
impossibility” when compliance with the state law would result in a
violation of the federal law. 49 C.F.R. § 40.321 prohibits releasing
individual test results or medical information about an employee to any
person or organization to whom the regulations do not explicitly authorize
or require the transmission of information without the individual’s
consent. 49 C.F.R. § 40.321. “State law is nullified to the extent that it
actually conflicts with federal law.” Hillsborough, 471 U.S. at 713.

Here, the Foundation has requested drug and alcohol test results
that are within the protected scope of the USCG’s regulations. If the PRA
cannot be read to exempt this information from public disclosure, the PRA
is in conflict with the federal regulation that makes this information
confidential, and the PRA is preempted. As in Ameriquest, this court can
avoid preemption of the PRA by treating the federal confidentiality
reguiation as an “other statute” under RCW 42.56.070(1).

G. The Court Should Remand Only for the Limited Purpose of
Determining the Appropriate Penalty for WSF’s Initially
Overbroad Redactions
Regardless of the reason, a financial penalty is mandatory when an

agency erroneously withholds a requested public record. Yousoufian v.

Office of Ron Sims, 152 Wn.2d 421, 98 P.3d 463 (2004) (Yousoufian II).
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The amount of the penalty to be awarded between a minimum $5.00 and
maximum $100.00 per day rests in the sound discretion of the trial court,
and is reviewed on appeal for an abuse of that discretion. /d

Because the trial court found no violation in this case, and
WSDOT now concedes that its initial redactions were overbroad, this case
should be remanded to the trial court to determine an appropriate daily
penalty for that time period from initial release, and the date that corrected
versions were provided. With respect to the Foundation’s First Request,
that includes information withheld on USCG 2692B from November 3,
2009 until February 5, 2010. (Compare Appendix A-1 with Appendix B-
1.) With respect to the Foundation’s Second Request, some information
was erroneously withheld on the nine additional forms released on
December 22, 2009 until corrected on September 30, 2010. (Compare
Appendix A 2-10 with Appendix B 2-10.)

1. Costs and attorney fees

Likewise, a party who prevails against an agency in an action
seeking a public record is entitled to an award of costs, including
attorney’s fees. RCW 42.56.550(4). Upon remand for determination of
appropriate penalties for information WSDOT concedes should have been
released, the trial court should also determine and award appropriate costs
and attorney fees associated with those records. However, a proper award

of attorney fees relates only to that which is disclosed and not to any
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portion of the requested documents found to be exempt. Limstrom v.
Ladenburg, 136 Wn.2d 595, 963 P.2d 869 (1998). Therefore, costs and
attorney fees incurred in this appeal should be awarded only if this court
finds that the drug and alcohol test result information WSF continues to
withhold are not exempt.

V. CONCLUSION

This court should affirm the superior court’s determination that the
drug and alcohol test results withheld in this case are exempt from
disclosure. As a marine employer, the WSF is bound by the USCG
regulation prohibiting release. Our Supreme Court, in Ameriquest, held
that a federal regulation that prohibits a state agency from releasing
information is incorporated as an “other statute” as that term is used in
RCW 42.46.070(1). If the PRA cannot be read to exempt this information
from public disclosure, the PRA is in conflict with the federal regulation,

and the PRA is preempted.
/17
/17
/17

/17
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This court should remand the case to the superior court to
determine the appropriate penalty, cost and attorney fees associated with
that information WSDOT now concedes was erroneously withheld from
November 9, 2009 until September 30, 3010.

RESPECTFULLY SUBMITTED this 28" day of March, 2011.

ROBERT M. MCKENNA
Attorne §}eneral

L' SCOTT LOCKWOOD, WSBA #1%
Assistant Attorney General

7141 Cleanwater Drive SW

P.O. Box 40113

Olympia, WA 98504-0113

(360) 753-1620; FAX (360) 586-6847
ATTORNEYS FOR
RESPONDENT/DEFENDANT
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understand that I must not drive, perform safety-sensitive duties, or operate heavy equipment because the . E.—
resuits are 0.02 or greater. ) . ;
“Date Month Day Yeur A AT B Exhib—'ﬁts Fh‘ge(“'@ﬁ 000022

OMB Nc. 2105-0529

’ -FS-C3 (Rav. 6849
COPY 1 - ORIGINAL - FORWARD TO THE EMPLOYER s . {Rav.7/01) 84
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LelJe A/VOIL LIAVIAL UL AL GQUIPUL LAWMVIL \ LU L -«
= ) : e
B Alcohol Testing Form » 22
{The instructions for complermg this form are on the back of Copy 3) ‘3 -
[STEP: fUBEC EQ
T
A: Employee Name . /o
. rint)  (irst, M.1, Lust a =
'SSN or Employee ID Na. —_- i
Bl
L : ' Q
C: Employer Name ¢
Street
City, ST ZIP S?-'—A‘-—TT‘[F‘ WA 9,817-/ .
DER Name and i .
Telephone No. L—CA— SQM (bT [ ‘3571&-‘ 34'1? ) ¥ - z
DER Nume “BER (Area Code & Phone Number) e =
D: Reason for Test: (JRandom [JReasonabte Susp. M’st Accldent OReturn to Duty DFoll.nw-up Clere employmen > “g
- =t
STEP 2: TO BE COMPLETED BY EMPLOYEE 'S'.
T certify that T am shout to submit to alcohol testing required by U.S. Department of Transportation regulations - . a
and thut the [dentifving informatign provided on the form is true and correct. —— — —
]
3 0
Dute » Mnnth Ye‘r é i 4
STEP 3: TO BE COMPLETED BY ALCOHOL TECHNICIAN : Q 5
. . . 3=
{If the techniclan conducting the screening test is not the same technician who will be bonductlng the =
confirmatien test, each technician must camplete their own form.) [ certify thst [ have conducted aicohot testing E —o.
on the above named individual In accordance with the procedures established In the U.S. Department of q?: =
Transpertation regulation, 49 CFR Part 40, that I am qualified to opernte the testing device(s) ldenured and = ::'_
At the results are as recorded. g
.ECHNICIAN: B{8aT (ISTT DEVICE: [JSALIVA CIBREATH* 15-Minute Wal: [(JYes TINo E
jas]
SCREENING TEST: (Fur BREATH DEVICE® write in the space below qaly if the resting device is pot designed o piiig. ) %
Test # Testing Device Nume Device Serb:l #QR Lot #& Exp.Dute  Activation Time Reading Time Result i
. i 4
CONFIRMATION TEST: Results MUST be afficed to each copy of this form or printed directly onto the form. : E
5
¥ -
REMARKS: =
=
-
=
£
m
<
=
” . ] &
: < ; -
Wagh SfeokeFerries Dot 37 #s || E
Alcehal Technician’s Compuny ! ) Cumpuny Street Add N ¢ ¢
SoE o /S  Wea, 802/ ' <
“PRINT) Aicohol Techniciun’s lyame (First, M.1., Last) - Cnmpuny Clty, State, Zi i P
oo ~S(e-3¢28. £E
Phune Number (Area Cude l/,mberl ‘ fé‘ 6
/ VE
i TaE
Slgmmre off{Aleshol Technlcian Dute  ponth If Dnv T Yeur =g
e T
" “TEP 4: TOBE COMPLE’I‘ED BY EMPLOYEE IF TEST RESULT 1S 0.02 OR HIGHER ( : =
__certify that 1 have submitted to the alcobol test, the results of which are accurately recorded on this form. 1 ‘. g
understand that I must not drive, perform safety-sensitlve duﬂes. or operate heavy equipmen{ because the l -3
results are 0.02 or greater. i -
; ; g
[ Signature o Emplove: Sl -~ SRR D:ic  Month [ Duy

OMB Mo. 2105-0528

y ' 570-F9-C3 (Rev, 7101) 6845
COPY 1 - ORIGINAL - FORWARD TO THE EMPLOYER Fa-C3 (Rev. 701)

A A MRS WiE e 000023

Appendix A-5




NN As NV pUteN SAXATALSL WA KA GALIPIVA LMALAVEL \ASS A ) |
: N W . I v
I Alcohol Testing Form » 22
(The instructions for completing this form are on the.back of Copy 3) § =
STEPi: 1O BE C D BY ALCOHQ@L TEC 1A B g e
-A: Employee Name, I E
L (Print}  (Firs . ) a 2
——— ___H :
" R @
C: Employer Name J_i%ght % g_& 3]
: : . 4 4 e
" Street 20 [ K2 !
J0, T8t=/ N
’ 5
City, ST 2IP -
DER Name and S t o GL . - __ — 8 —— i
Telephone No. éﬂ 2'% ﬂ S- ; IFZ

DER Nume DER {Area Code & Phone Number)
D: Reason for Test: [JRandnm . (] Reasonable Susp. m«m Accident [JReturn ta Duty DFnllcw-up [JPre-employment

STEP 2; TO BE COMI’LETED BY EMPLOYEE

{ certify that T am abnut to submit lo alcohcel testing required by U.S. Department of Transportation regulatol
nd correct.

S-20-07

»ﬁlgnnmn { Employee ‘ntc > Month /[ Duy / Yeur —— 4
STEP 3: TO BE COMPLETED BY ALCOHOL TECH.NICIAN gﬁ :i_
(If the technician conducting the screening test iy not the same technician who will he conducung the s
confirmation test, each techniciun must complicte thelr own form.) I certify that I have conducted alcohol testing fi_ 9
on the abave named individual in accordance with the procedures established in the U.S, Department of =] =
Transpartation regulation, 49 CFR Part 40, thut I am quaiified to uperate the testing dt:viu:(!) identified, and =3 é
- *at ttte results are as recorded. c'én.'
(ECHNICIANAPZBAT [ISTT DEVICE: [1SALIVA [IBREATH* 15-Minuts Wait: [(1Yes [INo g

. o}
SCREENING TEST: {For BREATH DEVICE* write In the spuce helow gply if the testing device Is pot designed to print.} | 1 H :‘.“; .
Testd - Tating Device Name Device Serlal # OR Lut # & Exp. Dute  Activation Time  Reading Time Result
|
CONFIRMATION TEST; Results MUST be affixed to each copy of this form or printed directly onto the fonn. ;
. : =
-
REMARKS: E
<
2
=
g
: ' ' 2
. . D e
. . i@
r~ =S
’ y =
U)QSLL S;vl’é. Brrtes =2g0¢ 3 Ae. 2
Alcohal Technician’s Compyny Compuny Str 253 ;>
-— . .
Eeﬁiqlomo /s ﬁ Wa , 7912/ »
V‘PRINT} Aleohof Techniclan’s Name (First, M.1. Last) | Company City, State, g > 5
; 26& 3/5? ¥z EE
. Phone Number (Argn Code & Numher) . ( ‘g. o
g > — .-o? i
B} .o P = jag
Tgnature of Aleohol Techniciin Date  Mounth / Day / VYear . { :3 =
‘B e
ﬁ“'.I'EP 4: TO BE COMPLETED BY EMPLOYEE IF TEST RESULT IS 0.02 OR HIGHER : ;
_‘ertify that I have submitted to the alcohol fest, the results of which are accurately recorded on this form. 1 : g
“understand that I must not drive, perform safety-sensitive dutles, or operate heavy equipment because the H 4
results are 9.02 or greater. ) H
2
B’ Ootc  bonth / D Y ‘ v P :
I e on uy ear xx LY le 1
. . OME No. 2105-0529 EHPHN S iyhjég 6‘@Ft 000024

i -FS-C3 {Rev, 5849
COPY 1 - ORIGINAL - FORWARD TO THE EMPLOYER 0o o2 (Rew.7i00)
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Uade L7CHAL LLICUL UL L1 QUIDPUL LALIUL (UL )

B T Alcohol Testing Form »

(The instructions for completing this fonn are on the back of Copy 3)
STEP 1: TO BE CO

. : . nt) (Firg, M.1.
SSN or Employee ID No. & -
. . . . v
& pmpierrame S Shte —Siriss

- | >0 =™ Ave
Seaffle y Uk P8(Z(
City, ST ZIP

DER Name and . gca.m\ {4__ . ‘/
Telephone No. t ) 206 'S.[S 3 :
DER Name DER {Area Code & Phone Number)
D: Reason for Test: Dmmdom [TRensonahie Susp. ﬁnsl-r\:ddml DRe(urn to Duty DFollovr-up DPre—cmplu,\'meﬁt

STEP 2: TO BE COMPLETED BY EMPLOYEE

1 certify that [ am about to submit to alcohel testing required by U.S. Department of Transportatian regulations
and that the ldentifying Information provided on the form Is true and correct.
g-3z0-0F

Moath / Duy / Yer

S¥EP 3: - TO BE COMPLETED BY ALCOHOL TECHNICIAN

(If the techniclan conducting the screening test is not the same techalcian who will be conducting the
confirmation test, each technicion must compiete their own form.) | certify that { have conducted alcahol testing

Transportation regulation, 49 CFR Part 40, that | am qualified to operate the testing device(s) identifled, and
at the results are as recorded. ’

LECHNICIAN: IZ-BAT [IsTT DEVICE: [1SALIVA [IBREATH* 15-Minute wm. [ves ONo
SCREENING TEST (For BREATH DEVICE' write in the space below paly if the tesiing device (s m_zlyugned‘m print.)

Test#  Testing Device Name Device Sertul # QR Lot # & Exp. Dute  Activation Time  Reading Time Ruesult

CONFIRMATION TEST: Results MUST be affixed to each copy of this form or printed directly anto the form.

REMARKS:

— . r d
Wedi Shh Forres =rot 379 Ave,
Alcollol Technician's Compuny Compuny Street Address

Toe. Malene -r/s' Sttt , ks, TE(20

’PRINT] Aleohol Technitiun's Name (First, M.L. Last) Compuny Clty, Statf, 71}

W 206-5/5- 328
Phone Numher (Area Code & Number|
i g —20 07

{_1-Signature of Alcuhal Technician : Date  Moath / Duy | Yesr

on the above named individual in accordnnce with the procedures established in the U.S. Department of -

"TEP 4: TO BE COMPLETED BY EMPLOYEE IF TEST RESULT IS 0.02 OR HIGHER

/t!:erﬂl’y that I have submitted to the alcohol test, the resuits of which are accurately recorded on this form. [
understand that { must not drive, perform safety-sensitive duties, or operate heavy equipment because the
results are 0.02 or greater.

Dute Month Duy

OMB No. 2105-0529
570-FS-C3 (Rev. 7/01) €849

. COPY 1 - ORIGINAL - FORWARD TO THE EMPLOYER

ung 10 X1V

" oy sinsoy Sumeang 4

adv ] Juapia

Buo) &

S
Wug 10 XY

Q9] SISy

ade, waplag wdwey i YV A

B 10 YUIY

O B0y SIS ST, [PIOBITPY A

A ATX W Exﬁm FFWQE‘TW 000025
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o . Department of Transportation (DOT)
Alcohol Testing Form »

(The instructions for completing this form are on the back of Copy 3)

. T@BE C D BY ALCOHOL. T ICLIAN

" <mployee Name'

a {(Print) (First, d . .
- . 1
oo _Ubsh . ShiYe Farries

Street

City, ST ZIP
et Lea Slowd € 20 - 570328

DER Nume DER (Arex Code & Phone Number|

{ D: Reason for Test: [ JRandom [JRensonahle Susp. ﬁ’mt-r\midem OIReturn to Duty DFoIlow-up, DPerplo_vm

STEP 2: TO BE COMPLETED BY EMPLOYEE

T certify that [ am about to :pbmit ta alcohol testing required by U.S. Department of Tmnsportnﬁo'ﬁ regulations
and that the identifying information provided an the form s true and correct.

g Fo og

D"‘i} Maonth [ Duy ! Yeur

STEP 3: TO BE COMPLETED BY ALCOHOL TECHNICIAN

(1f the techniclan conducting the screening test is not the same technician who will be conducting the
confirmation test. each technician must complete their own form.) I certify that | have conducted alcohot testing
-~ the above named fndividua! In accordance with the peocedures estabiished n the U.S. Department of

insportation regulation, 49 CFR Purt 40, that | am qualified to operate the testing device(s) identified, and
wniat the results are as recorded.

TECHNICIAN: §&BAT (JISTT DEVICE: [JSALIVA CJBREATH® 15-Minute Wait: (JYes [INo
SCREENING TEST: [For BREATH DEVICE® write in the spuce befose galy if the testing device is gt designed to print.}

Test # Testhng Device Name ~ Device Serial # 08 l.ot# & Exp. Date  Activatlon Time  Rexding Time Resuit

CONFIRMATION TEST: Resuits MUST be affixed to each 'cop‘v of this form or printed directly onto the fami

REMARKS:

Wash Shlr Terries 210 =™ Ave
3- a:.yer\o 'TZ§ mé?& % %QL

PRINT) Alcohol Techniciun’s Nume (First, V.1, Last) Compuny City, State, Z|

706 = 5/5'3/29

. ne Number [Ares Code & Numbe) .
- - 8/30/°7
nature of Alcohol Technicl ] R ] Date? Mudth / Day / Yeur

I .
| sTEP 4: TO BE COMPLETED BY EMPLOYEE IF TEST RESULT IS 0.02 OR HIGHER
L certify that 1 have submitted to the slcohol test, the resuits of which are accurately recorded on this form. I
understand that I must not drive, perform safety-sensitlve dutles, or operate heavy equipment because the
ts are .02 or

‘Dute Monl uy Yeur
T OMR N 9105.0509

oIoH {59y UG 4
g 10 XYY

adey, wapiag rodu3

wpd 30 YUY

21911 Sy Fuuuguo) 4

g 10 XYY

synsay wa), [euolippy A&  ode, oplag JadweL DI XIHIY A -

ercreeereeixhibit. 5, Page .8 CF 800026
4 Affix With Tamper Evidemt Tape

<.
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'HEA HFORGE

WORKPLAC - HE H SOLUTIO

From: HealthForce Partners . . _ L
. 18323 Bothell-Everett Hwy . . '

Sulte 220 ' : o

Bothell, WA 88012

'

To: Lea Schmidt
WA Stats Ferries
2901 3Rd Avenue, Sulte 500
Seattle, WA 88121

Date Verifiad:@/1/2008

Results Sumrﬁary' :{F U?OP\‘T&()

WA State Ferries (002136) ] . ' : o

Test Type: Post-Accident - ]
Particlpant BatchID  Drug/Alc Specimen ID Disp Coli Sita Lab Occ  Status’ Ct:'IIect Date

Test Type: Post-Accldent Total: 8
WA State Ferries (002136) Grand Total: 8

91172008 3:25:22PM Results by Dats / Alpha Sart e . Pagstofi |
' Exhibit 5, Page 9 CP 000027

Appendix A-9



HEALTHFORCE

WORKPLACE HEALTH SOLUTIONS

From:

. Bathell, WA 58012

To:

- Date Verified: 5/1/2009

HealthForce Parthers .
18323 Bathell-Everstt Hwy
Sufte 220

Lea Schmidt

WA Stata Farries .
2901 3Rd Avenue, Suite 500
Seattie, WA 98121

Results Summary | * UQ D}H’m . ' _ - i

WA State Ferries (002136)

“Test Type: Post-Accidant
mt’

Particip

T'rypo: Post-Accident Total: 6
WA Stata Ferrles (002136) Grand Total: 6

‘BMI008 {26A4TPM° - _ ‘°  RestftebyDute/AlphaSot - Page 1 of 4

Exhibit 5, Page 10 CP 000028
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WASHINGTON STATE FERRIES

H

8. Operating Company
Name: w,m{/uqnu STare FerReEs

R G

Addnoge:

Talaphone Number:

y on |
. Type rous Marine In pro @s).

[ a. Death {Append to Form CG-2692)
b, Injury requiring medical treatment
(Append to Form CG-2682)

perty damage in excass of $100,000
(Append to Form CG-26882)

4. LOBS of inspected vessel (Append to Form CG-2882)

it S Report of Required Chemical Drug and Aicohol “E;mg::‘;;,gﬁ;ggg*
U.8. COAST GUARD Testing Following a Serious Marine Incldent USCE MISLE Activily Reombar
c {See Instructions on reverse) )
. Section | - Vessel information
1. Name of Vesse| ) 2. Official Number 3. Call Sign 4. Nationality
My WENATEHEE pg%m__wcy us. ,
. Vossal Type (Freight, Towing, Fizhing, MODU, Etc.) & % r;:a 2‘3: 6. Year Built |
FeRR)y : Yo (12629 | 199%

~ INng

10, Master or Person In Charge

Tom WEPBSTE_

Address;

Telephone Number:
Nt Informaton -

JoNs U Reverss)

e, Loss of uninapaciad, ulf-pmpallod vassel of over 100 gross
= tons (Append to Form CG-2682) 8
[1f. Dischaige of ofl of 10,000 gallons er more inio U. §. waters
[ g Discharge of a mpnttlhh quantiy of hazardous

substance Mto U.S. weters

{(1h Relenss of a reportable quanity of huzardous substence into
u. S. shvironment

22. Ramarks (See instructions on Revarse)

12. Date of Inci 13. Time {local) of Indda.ﬁ{ 14. Location of incident (Jatitude and Longitude or River and Milepost)
A&AQZ?__/&Q___;_ Seip #3 PIeR S2., SEHTIE, W
Section Il - Personnel ITestIn% Infonnaﬂon
|15, Personnel Directly involved in Serious Marine Incident g s & Tnatruchiom on Rcy.@
'rs. Name (Laat, First, Middie inflal 165, Licensing/Carthcation 1ngtunut Trine smb. Alcohal Test | Alcohol Teat | AkCohol
(Chack Appropriate Box{es)) ~winin 52 hours? | whhin 2 hows? | N Source RI::tm
: _ USCG USCG $ g |§
: License MMD Nefher| Yes No Yes No 3 |m. :
Tom WeBsreR 00 m R O ﬁu € O |O|O0 |&
L. RELLESEN/ X K 0O a ] O 010 |&
_GREs FAUST ® O ® O ®m O |(O|D |B
- Jownd ConRAD O ® O O B O |00 ||
o LFER. HAvspors o =® 0O ® O B O O |0 &
[T7. SANIRGA Accradiag LabGraory Conguclng Chewical Drig 1es 118, Laboratory conducting biood alcahol test(s) or individual
. . lconducting safiva or breath aicohol test(s)
Name: UNI< Nume: UNMIC
Address. Address:
Teiephone Number: Telephone Number: )
18_ Person Making This Reporl (Please Print) 20. Slqna!ure 21 Date.
M TOm UWEBSTER ﬂ/ﬂ%—
Tprons e s EC |J- 7004

DOT Form®a0-018 EF (Rev. 10/2008) (CG-2002B (Rev. 4/2008))
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U.D. eparument ol 1ransportanion (WUl )
L I Alcohol Testing Form »

{The instructions for completing this form are on the back of Copy 3)
.| STEP 1. TO BE COMPLETE%CO OL TECHNICIAN

A: Employee Name /Om
. (Print) (First, l_VLX., Last)

SSN o Employee D No, £t 725 1
C: Eployer Name wetsﬁ-‘nodok Sl Ferries
w290 279 Ave,
Seatffe, lh, 252/

RBT TUf @19377

gg{ itfm }J 1L . DATE BS-3g-22
Telephone No. 43z Scha ZoG-515—3¢28 TEST NO. 8155

I

167257 D4
AS TV BPzave

SCREENING
62180 TIME
STEP2: TOBE COMPLETEDBYEMPLOYEE W .. ——
I certify that I am about to submit to alcohol testing required by U.S. Department of Transportation regulations AUTD 13:12
x‘ and that the identifying information prpvidgd on the form is true and correct. X TS

o AL

k‘;lgn!uure of Employee

DER Nume DER (Arex Code & Phone Numhber)

D: Reason for Test: [ |Random. [ IReasonable Susp. kPnsl-s\:rident [IReturn o Duty DFullow—up ‘DPrhempioyment

aduy Juopiag

E 2 09

Date )y, Month | Doy [/ Yemr

d19]] NSy Aupunua A

STEP 3: TO BE COMPLETED BY ALCOHOL TECHNICIAN

(If the fechnician conducting the screening test is not the same technician who will be conducting the

confirmation test, each technician must complete their own form.) I certify that I have conducted alcohoi testing

on the above named individual in nccordance with the procedures established in the U.S. Department of

Transportation regulation, 49 CFR Part 40, that I am qualified to operate the testing device(s) identified, and
at the results are g5 recorded. ’

<ECHNICIAN: 8 BAT [JSTT DEVICE: [JSALIVA [IBREATH* 15-Minute Wait: [JYes []No
SCREENING TEST: (For BREATH DEVICE* write in the spuce below gnlv. if the testing device is pot designed to print.}

0

~
;

Test # Testing Device Name Device Seriat # QR Lot & & Exp. Date  Activation Time Reading Time Result

1€ 3

CONFIRMATION TEST: Results MUST be affixed to each copy of this form or printed directly onto the forn.

REMARKS: . =

Makingh ek doriss 200/ 2 bk |
Toe Mlelons 5 Skl W, -

“PRINT] Alcohol Technician's Name (First, M., Last) Company City, State, Zi :
ZGF - s/5-3Y2.8 ’ :
Phone Number {Area Cnde & Number)

H
/309 |
\Sigahture of Alcuhol Technician Date - Month / Day / Year . ;

“TEP 4: TO BE COMPLETED BY EMPLOYEE IF TEST RESULT IS 0.02 OR HIGHER

“.éerﬁfy that [ have submitted to the alcohol test, the results of which are accurately recorded on this form. I
understand that I must not drive, perform safety-sensitive duties, or operate heavy equipment because the
resulis are 0.02 or greater.

Signature of Empioyee . Date Month / Day 7 Yeur

OMB No. 2105-0529
570-F5-C3 (Rev. 7/01) 6849

-~

COPY 1 - ORIGINAL - FORWARD TO THE EMPLOYER

Appendix B-2
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U.D. pDeparument OI 1ransporiaton (LUl )
Alcohol Testing Form »

(The instructions for campleting this form are on the back of Copy 3)

.>‘ . N

STEP 1: %O BE C%PLEE E AL HOL TECHNICIAN
A: Employée Name
.~ (Print} (First, ML, Lnst)
SSN or Employee ID No. 7 5 G
trsh. Stz —Prei £s

220t 2™ A

C: Employer Name

Street

Seattle , c_c/q, P22/
City, ST ZIP ' ' . .
DER Nsmeand . AQ S ‘l ;CL#' 20@-—ﬂ{'—-3‘(2.6

Telephone No.
. DER Name

DER (Areu Code & Phone Number)

D: Reason for Test: [ JRandom [ JReasonable Susp. ﬁmw\cddent CReturn to Duty [JFaliow-up DPm-cmplnyment

STEP 2: TO BE COMPLETED BY EMPLOYEE

I certify that I am about to submit to alcohol testing required by U.S. Department of Transportation regulations
and that the identifying information provided on the form is true and correct.

8 32 09

hﬁigmxmre of Employee

\ Dnleb nonth [/ Doy [ Year

STEFP 3: TO BE COMPLETED BY ALCOHOL TECHNICIAN

(If the technician conducting the screening test is not the same {echnician who will be conducting the

confirmation test, each technician must complete their own form.; [ certify that I have conducted alcohol testing

on the above named individual in accordance with the procedures established in the U.S. Department of

Transportation regulation, 49 CFR Part 40, that 1 am qualified to operate the testing device(s) identified, and
1t the resuits.are as recorded.

JEcuntcan: Feat  Ostr [15ALIVA (IBREATH?* 15-Minute Wait:
SCREENING TEST: {For BREATH DE VICE® werite in the space below pnly if the testing device is npt designed 10 print.)

DEVICE:

Test # Testing Device Name Device Serinl #O0R Lot # & Exp. Date  Activotion Time Reuding Time Resuit

CONFIRMATION TEST: Resuits MUST be affixed tv each copy of this form or printed directly onto the form.

REMARKS:

Wash. Dheoh frries  210¢ 3“ Ave,

Alcohol Technician’s Company Company Street
S Malono /s . Segtlte  uh. 7orZ(
06515~ 3429

ﬂPR[NT) Alcoho! Techaician’s Name (First, M.1., Last) Company City, State, Z§
Phone Number (Area Code & Numl‘f

ol 30/09

Enature of Alcohol Technician . . Date T Day 77 Yeur

-

vlonth

Oyes CINo

TEF 4: TO BE COMPLETED BY EMPLOYEE IF TEST RESULT IS 0.02 OR HIGHER

_ ~tertify that I have submitted to the aicohol test, the results of which are accurately recorded on this form. 1
understand that I must not drive, perform safety-sensitive duties, or operate heavy equipment because the
results are 0.02 or greater.

Signature of Employee Dute  Month / Doy / Yeur

OMB No. 2105-0529

570-FS-C3 (Rev. 7/01) 6849
COPY 1 - ORIGINAL - FORWARD TO THE EMPLOYER

WL 10 XY

olalf synsay] Supaamng A

RET TU% B19ST?
DQTE @c’-— ‘-\3" 3

TEST 13-‘:‘

13#

366746

AS . 1U# BPERT2
SCREENING

Ge2iel  TIME

AUTD:

T

JORRC )

ade], JuoplAg Ja

g 10 Yy

Q191 MINSAY Su!uu-gjum:) A

adey, juopag rdwel, Y XUIY A

a.léH synsay 159:1_, [HHORIPPY &
g 10 Xyjy

A Ariix With Tamper Evident Tape
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U.D. Depdruneiil U1 1ransporiguon (el )

N Alcohol Testing Form »

(The instructions for completing this form are on the back of Copy 3)

STFP1: 10 BE COMPLETED BY ALCOHOL,TECENICIAN

A: Employee Name @riq mUS-IL-

- (Print) (First, M.L., Last) -

SSN or Empleyee ID No. ﬁ 638 y .
C: Employer Name MGA t S\M gfr’.e S
Street 279 ! 3 o 34‘()&

Q?a:é‘le/ [/, TBl2/
City, ST ZIP

pivmens Aoy QR eadi 206153

DER Name DER {Area Code & Phone Nu

D: Reason for Test: [ [Random [ JReasonable Susp. nst-Accident DReluranu(y CFottow-up [ IPre-empk
P Pl

STEP 2: TO BE COMPLETED BY EMPLOYEE

1 certify that I am about to submit to alcoho! testing required by U.S. Department of Transportation regulations
and that the identifying in| ationgorovided on the form is true and correct.

i o3 /30 [ o7
E ¢ of Emiployes _Dutek Month / Duy / Yeor

STEP 3: TO BE COMPLETED BY ALCOHOL TECHNICIAN

(If the technician conducting the screening lest is not the same technician who will be conducting the
confirmation test, each technicinn must compiete their own form.) I certify that I have conducted alcohol testing
on the above named individual in accordance with the procedures established in the U.S. Department of
Transportation regulation, 49 CFR Part 40, that I am qualified to operate the testing device(s) identified, and-
“-at the results are as recorded.

,ECHN!CIAN;EBAT [JSTT DEVICE: [JSALIVA [IBREATH* 15-Minute Wait: [lYes [INo

SCREENING TEST: (For BREATH DEVICE* write in the spuce helow anly if the iesting device is pot designed 1o print.)

Test # Testing Device Nume Device Serial # QK Lot # & Fxp. Date  Activation Time Reading Time Result
CONFIRMATION TEST: Results YUST be‘aﬂi.red 0 each copy of this form or printed directly onio the form.

REMARKS:

U)JEJ!_\',S"H Ter/ies zxor € Sy re
Sec.Molons /s %&W (n , PE/2(

F‘PRKNT) Alcohol Tecpniciun’s Name (First, M.L., Last) Company City, Sinte, iﬁ’

206-S515-3¢=28

Phune Number {Aren Code & Number),

{&ienature of Alcoha! Techaician Date ;-luntht; Dn§ { Yenr

" ~TEP 4: TO BE COMPLETED BY EMPLOYEE IF TEST RESULT IS 0.02 OR HIGHER

. /J':ertify that I have submitted to the alcohol test, the results of which are accurately recorded on this form. 1
understand that [ must not drive, perform safety-sensitive duties, or operate heavy equipment because the

results are 0.02 or greater.

Signature of Empluyee Date  Month / Duy 7/ Yeor

OWB No. 2105-0529
570-FS-C3 {Rev. 7/01) 6849

COPY 1 - ORIGINAL - FORWARD TO THE EMPLOYER

T oTuR  BLISTT
Rate p3-38-23
TEST MO, @156

TD%

2EaSd -
as ?U# CRT2RT2
T SCREEMING
<2180

FITD 124

alap] sy Sunnigua) A

adrp, Jeepiag adue ], Y XUIY A

A ATx Vith Tameer Fvident Tape
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alo[] sinsay Buusaiog A
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UeJe TP LUICIL UL 1) aipuriauuvil wulijg

L R Alcohol Testing Form »

{The instructions for completing this form are on the back of Copy 3)
STEP 1: 1'0 BE COMPLETED BY ALCO% L TECHNICIAN L I\} M
A: Employee Name k\l ’v E_ I DGM
{Print) (First, M.I., Lust)
SSN or Employee ID No. 5_4 )'3 o
C: Employer Name \N A‘ ;41 L. G. aAd ST;(TG T%KE LSS

Street '2% g ] T&H [25V) M‘(_;— é‘m

-

City, ST ZIP S?‘ ATT“ ir- WA q 'l 7-'/
DER Name and

Telephone No. ) L—-C.A— SCE—\—M ‘b ! (\>’°‘3 =51 <= ?SC?-S/

DER Name "~ “BER {Area Code & Phone Number)
D: Reason for Test: [ |Rondom [TReasonable Susp. M\sg-.&«ident OReturn to Duty DFollnw-up DPrr-cmploymen

AN
STEP 2: TO BE COMPLETED BY EMPLOYEE

(1 Eerﬂfy that 1 am about to submit to alcohol testing required by U.S. Department of Transportation regulations
and that the identifying informatign provided on the form is true and correct.

e | 8'/%/“?

Eign’ntu\:elufﬁnplﬂyu e Date » tvlonth I/ Day ¥ Ye‘r
z 1 7
STEP 3: TO BE COMPLETED BY ALCOHOL TECHNICIAN y

(IF the technician crmd_uciing the screening test is not the same technician who will be conducting the

confirmation test, each technician must compiete their own form.) I certify that [ have conducted alcohol testing

on the above named individual in accordance with the procedures established in the U.S. Department of

Transportation regulation, 49 CFR Part 40, that ] am qualified to operate the testing device(s} identified, and
at the results are as recorded.

«£CHNICIAN: K(BAT [ISTT DEVICE: (JSALIVA (IBREATH* 15-Minute Wait: [1Yes [INo
SCREENING TEST: (Fur BREATH DEVICE* write in the space below only if the testing device is not designed to print. )

Test # Testing Device Name Device Serial # OR Lot # & Exp. Date  Activation Time  Reading Time Resuit
CONFIRMATION TEST:. Results MUST be affixed 1o each copy of this form or printed directly onto the fornt.

REMARKS:

Waslh . Sleoleerries 2eor 37 M7
Alcoho! Technicion's Compuny Campuny Street Add;
- Medeno 175 Eeiefile, (Wa, 702/

PRINT) Aicohol Techniciun’s ffame {First, M.L. Last) Compuny City, State, Z _1

2, & —5’{; 328

Phune Number (Area Code & /mbcr)

Signature offAle6hol Technician Date  ponth 1 Dny / Yeur

r7".I‘EP 4: TO BE COMPLETED BY EMPLOYEE IF TEST RESULT IS 0.02 OR HIGHER

#_‘éerﬁfy that 1 have submitted to the alcohol test, the results of which are accurately recorded on this form. I

“understand that [ must not drive, perform safety-sensitive duties, or operate heavy equipment because the
results are 0.02 or greater.

Signature of Empivyee ’ 7 Dute Month [ Duy [ Yeur

OMB No, 2105-0529
570-FS-C3 {Rev. 7/01) 6849

COPY 1 - ORIGINAL - FORWARD TO THE EMPLOYER

g 10 XHY

maH' sijnsoy Juiueang 4

FET W% 819977
DATE BS-36-83
TEST MD. Bif1
1D#
54228
RS TU§ BP2872
SCREENING

G218 TIME

AUTO 14:21

adey wapiag mdwe

Wi IO XY

Q1o fnseY Bulwyuo) A

adn yuspiag sadwe L YA XY &

W 1O XTIy

A Affix With Tameer Evident Tape

SIBH] SMNsaY 180T, (PUCIHIPPY A
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o Alcohol Testing Form »

UsD. TPAL LOTUL UL 11 aidpul lauuu \Uul ) '

(The instructions for completing this form are on the-back of Copy 3)

STEP 1. 7O BE C;WLETED BY ALCOH%L TEC%IAN
A: Employee Name 1 kt

" (Print)  (First, ML1., Last)

- SSN or Employee ID No. 7o ZI Y/

C: Employer Name M 3 %L’%\E_&

Street 2?0 _/ ?fd M'

—eutlte 0k, 782/
City, ST ZIP

pvamens /o Sl it~ 206-515-3¥28

DER Name DER (Area Code & Phone Numher)

D: Reason for Test: [ Random .[JReasonabie Susp. mnn-p\.cddent CIReturn to Duty DFnIlnw-np DPre-emplnymen

STEP 2: TO BE COMPLETED BY EMPLOYEE

I certify that T am about to submit to alcohol testing required by U.S. Department of Transportation regulatio
and that the identifying informatign provided on the form is true and correct.

S -30-7

Date p, Munth { Day [ Yeur

Fﬁignuture f Employee
STEP 3: TO BE COMPLETED BY ALCOHOL TECHNICIAN

(If the technician tonducting the screening test is not the same technician who will be conducting the
confirmation test, each technician must complete their own form.) I certify that I bave conducted aleohol testing
on the above named individual in accordance with the procedures established in the U.S. Department of
Transportation regulation, 49 CFR Part 40, that | am qualified to operate the testing device(s) identified, and
“hat the results ore as recorded. ’

_ECHNICIANAZFBAT [STT DEVICE: [)SALIVA (IBREATH* 15-Minute Wait: [J¥es [1No
SCREENING TEST: (For BREATH DEVICE* write in the spuce below oniy if the testing device is np! designed to print.)

Test # Testing Device Name Device Serial # OR Lut # & Exp. Date  Activation Time  Reading Time Result
CONFIRMATION TEST: Results MUST be affixed 10 each copy of this form or printed directly onto the form.

REMARKS:

-_ FUTD 13 2

Wesh, SedeBrrtes 2900 37 Ae.

RET TUB @) 567
UHTE BE-36- g
TEST WD, B1ta

et

PEZ14L

S IU# BT

SCEEENING

Goztal | TINg

Alcohal Te:hnicinm:j‘;mo -T, /9 (&% a/Q ’ 7?/ 2/

»PRINT) Alcohol Technician’s Name (First, M1, Last) _ Company City, State, Zi|

W 206 —=S/c-3¥2 D
Phone Number (Asea Code & Number) .
| Z-30-7

ignature nf Alcohol Technician Date Month / Day / Yeur

“TEP 4;: TO BE COMPLETED BY EMPLOYEE IF TEST RESULT IS 0.02 OR RIGHER

",.:erﬁfy that I have submitted to the alcohol test, the results of which are accurately recorded on this form. 1
“nnderstand that I must not drive, perform safety-sensitive duties, ot operate heavy equipment because the
results are (.02 or greater.

OME No, 2105-0529
: 570-FS-C3 (Rev. 7/01) 6849
COPY 1 - ORIGINAL - FORWARD TO THE EMPLOYER

Signature of Employee Doie Month / Duy / Year A Affx Witk Tarmper Evident Tap::—
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U.D. eparument of 1ransportauon (DU1)
Alcohol Testing Form »

(The instructions for completing this form are on the back of Copy 3)

e ¢

STEP 1: TO BE COMPLETED BY ALC;OQKOL TECZF'I
‘e b

A: Employee Name uus of” 'F

(Print) (First, M.1,, Last)

.'SSN or Employee ID No. Q 9 / 21 ?
‘ sl .
290 (

ries

C: Employer Name

Ave

'Stctﬁlfq / . 824
City, ST ZIP \ R
ot o0 CLyodd  zop-Sic-3428

DER Name DER (Area Code & Phane Number)

D: Reason for Test: [ IRandom {_JReasonahle Susp. ﬁast—:\ccidenl ORetarn 10 Duty [ JFollow-up DPre-cmplnymc;n

STEP 2: TO BE COMPLETED BY EMPLOYEE

T certify that | am about to submit to alcohol testing required by U.S. Dgpnrtment of Transportation regulations
and that the identifying information provided on the form is true and correct,
Z-20-29

Dnt:} Month  / Duy ! Yeur

1Y
STYEP 3: TO BE COMPLETED BY ALCOROL TECHNICIAN

(If the technician conducting the screening test is not the same technician who will be conducting the
confirs test, each technician must plete their own form.) I certify that I have conducted aicohol testing
on the nbove named individual in accordance with the procedures established in the U.S. Depourtment of
Transportation regulation, 49 CFR Part 40, that 1 am quaiified to operate the testing device(s) idenfified, and

at the resuits are as recorded.
(ECHNICIAN: (FBAT [JSTT DEVICE: [1SALIVA [IBREATH* 15-Minute Wait: [JYes [JNo
SCREENING TEST: (For BREATH DEVICE® rite in the space helow oply if the 1esting device is pot designed 1o print.)

Test # Testing Device Name  ~ Device Serial # OR Lot # & Exp. Date Activation Time Reading Time Resuit

CONFIRMATION TEST: Results MUST be affixed to each copy of this form or printed directly onto the form.

REMARKS:

st(t . 3(2:.‘!1 Ferries

2to( 2 dﬁd?c

Alcnhol Technician’s Compuny
- ) 'T/.S

Company Street Address

Sexttte , e, TE(2/

’(PRINT) Alcohol Technician’s Name (First, dL.1., Last)

re hilen

Company Cily, Sln( Zi

206-5/5- 328

Phone Number (Aren Code & Number}

—2v 09

C/§|gnamre of Alcohol Technician

Date  Month / Duy | Yesr

results are 0.012 or greater,

“TEP 4: TO BE COMPLETED BY EMPLOYEE IF TEST RESULT IS 0.02 OR HIGHER

_,:éerﬁfy that I have snbmitted to the alcobol test, the results of which are accurately recorded on this form. I
understand that I must not drive, perform safety-sensitive duties, or operate heavy equipment because the

Signature of Employee

Date  Month / Day / Year

COPY 1 - ORIGINAL - FORWARD TO THE EMPLOYER

OMB No. 2105-0529
570-FS-C3 (Rev. 7/01) 65349

RET I Biga
DATE B3-3R-83
TEST WO, €148
paut
£41214
HE 11.\# U?C‘C‘?"'
SCREEMIMG
Grzlal TIN

2I3fy SHNsaY Surasang 4

77

E

12:58

QIS SHNSAY DUMULUOD) A

A AT

ix Bl Ta

e Evident Tanc
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.. Department of Transportation (DOT) |
Alcohol Testing Form »

(The instructions for completing this form are on the back of Copy 3)

. TG BE COMPLETED BY ALCOBOL TECHNICIAN

) amployee Name n
. (Print) (First, ML1., Last)

B: SSN or Employee ID No. 4/55!&‘5[(/ —
bhsh. SieYe arries

C: Employer Name

Street

City, ST ZIP
DER Name and

Telephone No. | [’Q %QM‘“LQL Z¢ - 57_5.’;\[19

DER Name DER {Area Code & Phone Number

D: Reason for Test: DRandon; O Reasenabie Susp. ‘%’os(-r\cddent O Return to Duty DFnIlow-up DI're-e_mploym

STEP 2: TO BE COMPLETED BY EMPLOYEE

I certify that I am about to submit to aicohol testing required by U.S. Department of Transpdrtntiun regulations
and that the identifying information provided on the form is true and correct.

g 30 o

Q10 S1[nSAY Buluoalss 4

RET [U# @19377
0AaTE @3-~33-33
TEST MR, BiS?

(]
Ll T
65 1% ETRETR

SCREENING
G216l TIME

ade], Juapiag isdui

Voo 0 /7
ignature of Employee [[j IM

Dntek Month / Day / Yeur

STEP 3: TO BE COMPLETED BY ALCOHOL TECHNICIAN

(If the technician conducting the screening test is not the same technician who will be conducting the
confirmation test, each technician must complete their own form.) I cértify that I have conducted aicohol testing
-= the above named individual in accordance with the procedures established in the U.S. Department of

insportafion regulation, 49 CFR Part 40, that ] am qualified to operate the testing device(s) identified, and

wat the results are as recorded.
TECHNICIAN: §BAT [ISTT DEVICE: [1SALIVA [IBREATH* 15-Minute Wait: [J¥es [JNo

SCREENING TEST: (For BREATH DEVICE® write in the spuce below gulv if the testing device is pot designed 1o print.)

Test # Testing Device Name ~ Device Serial # OR Lot # & Exp. Date  Activation Time  Reading Time Result

CONFIRMATION TEST: Results MUST be affived to each .z:npy of this form or printed directly onto the form.

REMARKS:

QIZJ] s)ynsay Jurunyuo) a

Nash ,

S

Al:ohnl Technician's Company

oT Ma\o no

270! z™ AVe

Vs  Sexdite,a. B/

RINT) Alcoho! Techuicinn’s Nume (First, M.1., Last}

Company City, State, Zi[’

ade], wopiag Jodwiey, YiM XV A

oG - S -3Hze

hune Number {Aren Code & Numbe
&/30/ 09

Date’ Morth [ Day [/ Year

‘nature of Alcohol Techniciun

" sTEP 4: TO BE COMPLETED BY EMPLOYEE IF TEST RESULT IS 0.02 OR HIGHER
I certify that I have submitted to the aicohol test, the resuits of which are accurately recorded on this form. 1
understand that I must not drive, perform safety-sensitive duties, o operate heavy equipment because the
resuits are 0.02 or greater.

Signature of Empioyes ‘Dute Month / Day / Yeur

OMB No. 2105-0529

A A AN ReL. Tiney anan

BISY] SHNSNY WA [BUOIIPPY &

e v e ot m mir et

A Affix With Tamper Evident Tape
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~ HEAL

WORKPLACE HEAL

T

HF

H BOLUTIO

F

NS

From: HsalthForce Pariners
18323 Bothell-Everett Hwy

Suite 220 .
Bothell, WA 88012

To: Lea Schmidt
WA State Ferries

2601 3Rd Avenue, Suite 500

Seattle, WA 88121

Date Verifled: 9/1/2009

Results Summary

*

Uf Do

WA State Ferries (002136)

Test Type:"l?rTst-chident .

Participant

Batch ID

Drugl/Alc Specimen ID Disp Coll Sits

Occ

X

Status

Collect Date

386746 Paul L Bellesen Jr 20090801 0437804250 ONSITE LC-RTP 08/30/2008
530508868 John-Butch Conrad 20080801 Drugs 0644215784 ONSITE LC-RTP -08/30/2008
386384 Gregory J Faust 20080901 Drugs 0968034410 ONSITE LC-RTP 08/30/2009
641216 Jennifer Hansdorf 20080801 Drugs 0868034465 ONSITE LC-RTP 06/30/2009
54230 David Lindeman 20090901 Drugs 0068034406 ONSITE LC-RTP 08/30/2008
703141 Michael Stewart 20090901 Drugs 0968034384 ONSITE LC-RTP 08/30/2008
167257 Tom Webster 20090901 Drugs 0437804264 ONSITE LC-RTP 08/30/2008
Test Type: Post-Accident Total: 8
WA State Ferries (002136) Grand Total: 8
9/1/2008 3:25:22PM Resuits by Date / Alpha Sort Page 1 of 1
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HEALTHr

WORKPLACE HEALTH SOLUTIONS

CE

From: HealthForce Pariners .
18323 Bothell-Everstt Hwy

Suite 220
Bothell, WA 58012 =%
)
To: Led Schmidt
: WA State Fermries .
2601 3Rd Avenue, Suite 500
Seattle, WA 98121
" Date Verified: 9/1/2009
Results Summary - * UQ @M 60
WA State Ferries (002136)
~Test Type: Post-Accident A
Particl, BatchID  Drug/Alc Specimen ID Disp ColiSite _ Lab- Occ  Status Collect Date
20011728 Catherine Sherman 20080801 Drugs (1657244022 ONSITE LC-RTP " 0B24/2000
386748 Paul L Beflesen Jr 20080801 Drugs 0437804280 ONSITE LC-RTP 08/30/2008
530508868 John Butch Conrad 20080801 Drugs 0844215784 ONSITE LCRTP . -~ 08/30/2009
8412168  Jenntfer Hansdof 20080801 Drugs 0968034465 ONSITE LC-RTP 08/30/2009
54230 David Lindeman 20090801 . Drugs 0868034406 ONSITE LC-RTP 08/30/2008
167257 Tom Webster . 20090801 Drugs 0437804264 ONSITE LC-RTP - D8/30/2008

Test Type: Post-Accident Total: 6
WA State Ferries (002136) Grand Total: 6

9//2000 1:25:47PM " -

Results by Data 7 Alpha Sort Page 1af 1
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NO. 41198-9-11 \:), .”‘\.i [ L {: (RN I R S ‘_\’i\:

BY .
COURT OF APPEALS FORDIVISIONTT =~
STATE OF WASHINGTON
EVERGREEN FREEDOM
FOUNDATION,
a Washington nonprofit corporation,
PROOF OF SERVICE
Plaintiff/Appellant, OF WASHINGTON
STATE
V. DEPARTMENT OF
TRANSPORTATION'S
WASHINGTON STATE RESPONSE BRIEF
DEPARTMENT OF
TRANSPORTATION, division of
Washington State Ferries,
Defendant/Respondent.

I, Lisa M. Savoia, do hereby certify that I am a citizen of the United
States of America, over 18 years of age and am competent to be a witness
herein.

On March 28, 2011, I transmitted a true and correct copy of
Washington State Department of Transportation’s Response Brief and this

Proof of Service via ABC Legal Messengers to the following:



Michael J. Reitz

Evergreen Freedom Foundation
2403 Pacific Avenue SE
Olympia, WA 98501

DATED this 28" day of March, 2011 at Olympia, WA.

Lisa Savoia, Legal Assistant



