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INTRODUCTION-SUMMARY OF ARGUMENT 

This case illuminates the basic policy underlying the interrelation of the 

Sunshine laws the Public Records and Open Public Meetings Acts, to preserve 

fundamental democratic imperative that the people remain informed of the 

operations of their government so that they may retain control of the instruments 

they have created. 

Both the OPMA and PRA at their most basic level require that public 

officers acting on behalf of the people conduct the people's business openly and 

transparently and be accountable for their actions. 

Unfortunately, as their own communications demonstrate, a number of 

City council members, (many of who are for one reason or another no longer 

public officers, and/or not standing for re-election), developed a contempt for the 

"idiots" and "cowards" that, as private citizens, attempted to influence the actions 

and policy of their elected city council members. 

While the surface symptoms of this malady were expressed by a pattern of 

covert and secret communications and deliberations, a bunker type mentality 

where the citizens were the enemy, and an over reliance on a legion of attorneys 

that they communicated with secretly on an almost daily basis the underlying 

basis for all of these phenomenon was at its core the denial of the basic truth that 

the government exists to serve the people, not the reverse. 
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Insulated by a corps of counsel with an aggressive risk manegement 

strategy, and a policy of stonewalling the public at every turn, our city council 

members lost sight of the circumstance that the people are the sovereign in 

Washington, and their own demeanor and communications are the most damning 

evidence against them. 

The trial court, by refusing to recognize the weight of clearly established 

precedent, issued a series of rulings which denied the basic policy of both the 

PRA and the OPMA, that the people insist upon remaining informed so that they 

may retain control of the instruments they have created. 

In addition, it also made some technical legal errors. 

STANDARD OF REVIEW 

The standard of review of discretionary rulings is abuse of discretion. 

Findings of facts and conclusions of law are reviewed under the de novo 

substantial evidence and error of law standards. 
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ASSIGNMENT OF ERROR 
1. THE COURT ERRED IN FAILING TO FOLLOW THE CLEAR 
PRECDEDENT OF CONCERNED RATEPAYERS TO REQUIRE 
DISCWSURE OF A RECORD USED BY THE CITY OF OLYMPIA 
ALLOWING THE CITY OF OLYMPIA TO ESTABLISH A MATERIAL 
FACT IN AN ADMINISTRATIVE PROCEEDING, AND IN FAILING TO 
FIND THE CITY IN VIOLATION OF THE PRA FOR CONCEALING 
THE RECORD EVEN WHEN IT HAD BEEN DISCLOSED AS A PUBLIC 
RECORD BY THE DEPARTMENT OF FISH AND WILDLIFE 

2. THE COURT ERRED IN FAILING TO FOLLOW THE CLEAR 
PRECEDENT OF WOOD TO CONSIDER A LETTER FROM THE 
ATTORNEY GENERAL'S OMBUDSMAN, A BINDER FULL OF EMAIL 
COMMUNICATIONS, BETWEEN CITY COUNCIL MEMBERS DURING 
COUNCIL MEETINGS AND AN OFFER OF PROOF OF FURTHER 
EVIDENCE AS PRIMA FACIA EVIDENCE OF SERIAL VIOLATIONS OF 
THE OPEN PUBLIC MEETINGS ACT BY THE OLYMPIA CITY 
COUNCIL MEMBERS 

4.THE COURT ERRED IN FAILING TO RECOGNIZE THAT THE CITY 
HAD FAILED FOR NEARLY A CALENDAR YEAR TO RESPOND 
PROMPTLY AS REQUIRED BY THE PUBLIC RECORDS ACT TO 
PROVIDE AN ESTIMATE FOR COMPLIANCE AND AN ADEQUATE 
EXEMPTION LOG IN A REASONABLY TIMELY MANNER 

5. THE COURT ERRED IN FAILING TO REQUIRE DISCLOSURE OF 
OVER A THOUSAND RECORDS CLAIMED EXEMPT AS ATTORNEY­
CLIENT COMMUNICATIONS WHEN THEY WERE NOT PROPERLY 
SUBJECT TO THE ACT, THE EXEMPTION HAD BEEN WAIVED OR 
WHEN DISCLOSURE WAS NECESSARY TO PROVIDE EVIDENCE OF 
THE CITY'S ACTIONS IN VIOLATION OF THE OPMA 

6. THE COURT ERRED IN DISMISSING PLAINTIFF'S CLAIMS 
WITHOUT OPPORTUNITY TO AMEND OR A REASONABLE 
OPPORTUNITY TO PRESENT EVIDENCE IN RESPONSE TO A 
~'CELOTEX" TYPE MOTION SUPPORTED BY DECLARATION OF 
COUNSEL THAT LACKED PERSONAL KNOWLEDGE AND WHICH 
WAS ADMfI'I'EDLY PREPARED WITHOUT REVIEW OF THE CASE 
FILE OR CITY'S RESPONSES TO DISCOVERY 
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7. THE COURT ERRED IN LEGITIMIZING A PATTERN OF SECRET 
DECISIONMAKING AND CONCEALMENT OF THE CONDUCT OF 
GOVERNMENT Y THE CITY OF OLYMPIA 

STATEMENT OF THE CASE 

On April 28, 2008 and in August of 2008, plaintiff requested records and 

communications related to City land use determinations, including 

communications with counsel and the council. plaintiff also requested records 

related to a declaration of Laura Keehan. (CP 11-71) 

On November 3, 2008, West attended a City Council meeting and was 

excluded from the meeting by Joe Hyer and Mayor Mah, who also employed that 

occasion to orally berate and defame West and expose him to false light. On the 

same date, city council member Kingsbury accessed facebook during the meeting 

to impugn citizens such as West testifying as "idiot(s)" and typed to his facebook 

friends "Lol. .. you should hear these folks. I can look directly at them and type at 

the same time".(CP at 489-518) 

This facebook use promoted a citizen (Sam Seagal) to request records of city 

council email use, and to forward some of them to the Attorney General's office. 

On December 9,2008 Attorney General Ombudsman Tim Ford wrote to the City 
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about the potential for violation of the act by the communications evidenced I n 

the response to Segal.CP 954-1355 

On or about February 11, 2009, plaintiff filed a complaint for relief' seeking 

disclosure of records and a finding that the City Council had violated the OPMA 

(CP at 4-10 ) 

Based upon plaintiff's motion to show cause, which objected to the assertion of 

many specific exemptions to disclosure, (CP 11-71) an order t show cause was 

signed that day. CP 72 

On February 20 a hearing was held (Transcript of Feb 20) 

On the 2'J"'t, a further hearing was held and an order entered, allowing the 

defendants until April to finish asserting exemptions. (CP 75-78) 

On May 8, 2009, an Order was ignored granting Summary Judgment Dismissing 

plaintiff's 42 USC claims against the individual city council members. (See CP 

486-88) 

On May 15 a motion hearing was held on the issue of the city's continuing 

withholding of the WFWD maps relied upon to establish a material fact in a city 

administrative proceeding. (CP 535-537 

On June 5 a motion hearing was held 

On June 8 an Order granting partial summary judgment was entered CP 486-88 

On June 26 a motion hearing was held on plaintiff's April 20 order to show cause. 
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The Court ruled that the maps relied upon by the city and disclosed by the 

WFWD were exempt and the city did not violate the act by concealing these 

records. The Court ordered the city to provide the exempted records for in camera 

review by August (CP 535-537) 

On September 18,2009, a hearing was held and an order signed (CP 544-545) 

On March 30, 2011, the Court issued its decision on review of the documents., 

upholding the attorney client and work product exemptions in nearly 2000 

separate applications. The Court did find one record to have been improperly 

withheld, but decided to create its own judicially based exemption to deny West 

the satisfaction of having prevailed, even though at least one record was 

unlawfully withheld. The Court also applied an overly broad definition of 

controversy. 

On July 12, an Order was signed CP at 885-886 

On August 6, 2010 a .hearing was held and an order signed dismissing the 

plaintiffs PRA claims. CP 890-892 

On September 24, a hearing was held and an order signed dismissing plaintiff's 

remaining claims. The defendant moved for summary judgment based upon 

counsel's declaration, which was not based upon a review of the relevant evidence 

or records produced on discovery. (CP 1386-1388) 

On December 1, 2010 a final Order denying Reconsideration was filed. (CP 

to 



1412-1413) 

On January 18, 2011, a timely notice of Appeal was filed. CP at 1414-1433 

Orders on Appeal 

The appellant appeals the orders of December 17, September 24, August 

6, July 12,2010, the decision of March 30,2010, and the Orders of February 27, 

May 8, and June 26, 2009 

ASSIGNMENT OF ERROR 

1. THE COURT ERRED IN FAILING TO FOLLOW THE CLEAR 
PRECDEDENT OF CONCERNED RATEPAYERS TO REQUIRE 
DISCLOSURE OF A RECORD USED BY THE CITY OF OLYMPIA 
ALLOWING THE CITY OF OLYMPIA TO ESTABLISH A MATERIAL 
FACT IN AN ADMINISTRATIVE PROCEEDING, AND IN FAILING TO 
FIND THE CITY IN VIOLATION OF THE PRA FOR CONCEALING 
THE RECORD EVEN WHEN IT HAD BEEN DISCLOSED AS A PUBLIC 
RECORD BY THE DEPARTMENT OF FISH AND WILDLIFE 

2. THE COURT ERRED IN FAILING TO FOLLOW THE CLEAR 
PRECEDENT OF WOOD TO CONSIDER A LETTER FROM THE 
ATTORNEY GENERAL'S OMBUDSMAN, A BINDER FULL OF EMAIL 
COMMUNICATIONS, BETWEEN CITY COUNCIL MEMBERS DURING 
COUNCIL MEETINGS AND AN OFFER OF PROOF OF FURTHER 
EVIDENCE AS PRIMA FACIA EVIDENCE OF SERIAL VIOLATIONS OF 
THE OPEN PUBLIC MEETINGS ACT BY THE OLYMPIA CITY 
COUNCIL MEMBERS 

4.THE COURT ERRED IN FAILING TO RECOGNIZE THAT THE CITY 
HAD FAILED FOR NEARLY A CALENDAR YEAR TO RESPOND 
PROMPTLY AS REQUIRED BY THE PUBLIC RECORDS ACT TO 
PROVIDE AN ESTIMATE FOR COMPLIANCE AND AN ADEQUATE 
EXEMPTION LOG IN A REASONABLY TIMELY MANNER 

5. THE COURT ERRED IN FAILING TO REQUIRE DISCLOSURE OF 
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OVER A THOUSAND RECORDS CLAIMED EXEMPT AS ATTORNEY­
CLIENT COMMUNICATIONS WHEN THEY WERE NOT PROPERLY 
SUBJECT TO THE ACT, THE EXEMPTION HAD BEEN WAIVED OR 
WHEN DISCLOSURE WAS NECESSARY TO PROVIDE EVIDENCE OF 
THE CITY'S ACTIONS IN VIOLATION OF THE OPMA 

5THE COURT ERRED IN DISMISSING PLAINTIFF'S CLAIMS 
WITHOUT OPPORTUNITY TO AMEND OR A REASONABLE 
OPPORTUNITY TO PRESENT EVIDENCE IN RESPONSE ~ A 
"CELOTEX" TYPE MOTION SUPPORTED BY DECLARATION OF 
COUNSEL THAT LACKED PERSONAL KNOWLEDGE AND WHICH 
WAS ADMITI'EDLY PREPARED WITHOUT REVIEW OF THE CASE 
FILE OR CITY'S RESPONSES TO DISCOVERY 

6. THE COURT ERRED IN LEGITIMIZING A PATTERN OF SECRET 
DECISIONMAKING AND CONCEALMENT OF THE CONDUCT OF 
GOVERNMENT Y THE CITY OF OLYMPIA 

ISSUES PARTAINING TO ASSIGNMENT OF ERROR 

1. DID THE COURT ERR IN FAILING TO FOLLOW THE CLEAR 
PRECDEDENT OF CONCERNED RATEPAYERS ~ REQUIRE 
DISCLOSURE OF A RECORD USED BY THE CITY OF OLYMPIA 
ALLOWING THE CITY OF OLYMPIA TO ESTABLISH A MATERIAL 
FACT IN AN ADMINISTRATIVE PROCEEDING, AND IN FAILING TO 
FIND THE CITY IN VIOLATION OF THE PRA FOR CONCEALING 
THE RECORD EVEN WHEN IT HAD BEEN DISCLOSED AS A PUBLIC 
RECORD BY THE DEPARTMENT OF FISH AND WILDLIFE 

2. DID THE COURT ERR IN FAILING TO FOLLOW THE CLEAR 
PRECEDENT OF WOOD TO CONSIDER A LETTER FROM THE 
ATTORNEY GENERAL'S OMBUDSMAN, A BINDER FULL OF EMAIL 
COMMUNICATIONS, BETWEEN CITY COUNCIL MEMBERS DURING 
COUNCIL MEETINGS AND AN OFFER OF PROOF OF FURTHER 
EVIDENCE AS PRIMA FACIA EVIDENCE OF SERIAL VIOLATIONS OF 
THE OPEN PUBLIC MEETINGS ACT BY THE OLYMPIA CITY 
COUNCIL MEMBERS 
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4.DID THE COURT ERR IN FAILING TO RECOGNIZE THAT THE 
CITY HAD FAILED FOR NEARLY A CALENDAR YEAR TO RESPOND 
PROMPTLY AS REQUIRED BY THE PUBLIC RECORDS ACT TO 
PROVIDE AN ESTIMATE FOR COMPLIANCE AND AN ADEQUATE 
EXEMPTION LOG IN A REASONABLY TIMELY MANNER 

5. DID THE COURT ERR IN FAILING TO REQUIRE DISCLOSURE OF 
OVER A THOUSAND RECORDS CLAIMED EXEMPT AS ATIORNEY­
CLIENT COMMUNICATIONS WHEN THEY WERE NOT PROPERLY 
SUBJECT TO THE ACT, THE EXEMPTION HAD BEEN WAIVED OR 
WHEN DISCLOSURE WAS NECESSARY TO PROVIDE EVIDENCE OF 
THE CITY'S ACTIONS IN VIOLATION OF THE OPMA 

6. DID THE COURT ERR IN DISMISSING PLAINTIFF'S CLAIMS 
WITHOUT OPPORTUNITY TO AMEND OR A REASONABLE 
OPPORTUNITY TO PRESENT EVIDENCE IN RESPONSE TO A 
"CELOTEX" TYPE MOTION SUPPORTED BY DECLARATION OF 
COUNSEL THAT LACKED PERSONAL KNOWLEDGE AND WHICH 
WAS ADMITTEDLY PREPARED WITHOUT REVIEW OF THE CASE 
FILE OR CITY'S RESPONSES TO DISCOVERY 

7. DID THE COURT ERR IN LEGITIMIZING A PATTERN OF SECRET 
DECISIONMAKING AND CONCEALMENT OF THE CONDUCT OF 
GOVERNMENT Y THE CITY OF OLYMPIA 
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ARGUMENT" 

THE COURT ERRED IN FAILING TO FOLLOW THE CLEAR 
PRECDEDENT OF CONCERNED RATEPAYERS TO REQUIRE 
DISCWSURE OF A RECORD USED BY THE CITY OF OLYMPIA 
ALLOWING THE CITY OF OLYMPIA TO ESTABLISH A MATERIAL 
FACT IN AN ADMINISTRATIVE PROCEEDING, AND IN FAILING TO 
FIND THE CITY IN VIOLATION OF THE PRA FOR CONCEALING 
THE RECORD EVEN WHEN IT HAD BEEN DISCLOSED AS A PUBLIC 
RECORD BY THE DEPARTMENT OF FISH AND WILDLIFE 
USED 

In issuing the Orders of February 27, 2009 June 26, 2009, the decision of 

March 30 and the Orders of July 12, August 6th, and September 24 and December 

1 ~, 2010 he Court erred in failing to find the maps disclosed as public records by 

the WDFW and withheld as exempt by the City of Olympia to be public records 

when it was undisputed that the city had "used the records to support a formal 

determination in an adjudicative hearing. 

The Superior Court failed to follow the clear precedent of the Supreme 

Court that has consistently held .. 

(T)his Court has found numerous types of information to be a public 
record even where portions of the requested information may be 
exempt Concerned. Ratepayers Assn v. PUD No. J, 138 Wn.2d 950, 
960-91,983 P.2d 635 (1999) 

As the Supreme Court explained in a footnote in the Ratepayers case, 

See Confederated Tribes v. Johnson, 135 Wn.2d 734, 958 P.2d 260 
(1998) (State Gambling Commission records showing amount of 
"community contribution" paid by Indian tribes to defray impact of 
Indian gambling operations on nontribal governmental agencies 
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public records); Limstrom v. Ladenburg, 136 Wn.2d 595, 963 P.2d 
869 (1998) (portion of prosecutor's criminal files were "public 
records," though in-camera review by trial court was required to 
determine extent to which some documents were attorney work 
product); Amren v. City of Kalama, 131 Wn.2d 25, 929 P.2d 389 
(1997) (report investigating citizen complaints regarding City of 
Kalama's police chief not exempt from public disclosure act); 
Lindberg v. Kitsap County, 133 Wn.2d 729,948 P.2d 805 (1997) (site 
and drainage engineering drawings for proposed residential 
developments disclosable public record); Progressive Animal Welfare 
Soc'y (PAWS) v. University of Wash., 125 Wn.2d 243, 884 P.2d 592 
(1994) (although university's research data exempt, grant proposal did 
not come within exemption); Dawson v. Daly, 120 Wn.2d 782, 845 
P.2d 995 (1993) (county prosecutor's documents regarding child sex 
abuse expert witness were public records); Oliver v. Harborview 
Med. Ctr., 94 Wn.2d 559, 618 P.2d 76, 26 A.L.R.4(tm) 692 (1980) 
(patient's public hospital medical records were public records); Hearst 
Corp. v. Hoppe, 90 Wn.2d 123, 580 P.2d 246 (1978) (folios 
containing notes and information relevant to determining market 
value of real property for appraisal were factual data, even though 
contained within otherwise exempt data, were not exempt as 
intragency memoranda and must be disclosed); Yacobellis v. City of 
Bellingham, 55 Wn. App. 706, 780 P.2d 272 (1989) (questionnaires 
prepared by city's parks department to survey other governmental 
agencies' management of municipal golf courses were public records 
even though they were not the formal product the department 
intended to release to the public); ... 

More recently, Division I held in Mechling that... 

We hold that former RCW 42. 17.31O(I)(u) does not exempt 
disclosure of personal e-mail addresses used by elected officials to 
discuss city business. On remand, Mechling is entitled to the 
requested e-mail messages without redaction of the personal e-mail 
addresses. Mechlingv. City of Monroe,. 152 Wn.App. 830,222 P.3d 
808 (2009) (emphasis added) 
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In light of the evident nexus between the withheld records and the City's 

detennination demonstrated by the Keehan declaration, it was a manifest error for 

the court to refuse to find that the City was required to disclose the records that 

the WDFW itself did not seek to conceal from the public. See Dragonslayer, Inc. 

v. Wash. State Gambling Comm'n., 139 Wn. App. 433, 448, 161 P.3d 428 

The court also erred in allowing the City standing to assert an exemption 

that the WDFW did not seek to assert. 

. THE COURT ERRED IN FAILING TO FOLWW THE CLEAR 
PRECEDENT OF WOOD TO CONSIDER A LETTER FROM THE 
ATTORNEY GENERAL'S OMBUDSMAN, A BINDER FULL OF EMAIL 
COMMUNICATIONS, BETWEEN CITY COUNCn... MEMBERS DURING 
COUNCn... MEETINGS AND AN OFFER OF PROOF OF FURTHER 
EVIDENCE AS PRIMA FACIA EVIDENCE OF SERIAL VIOLATIONS OF 
THE OPEN PUBLIC MEETINGS ACT BY THE OLYMPIA CITY 
COUNCn... MEMBERS 

In considering a motion for summary judgment, a court must consider all 

facts submitted and all reasonable inferences therefrom in favor of the moving 

party, and grant the motion if based on the evidence, reasonable persons could 

reach only one conclusion. Vasquez v. Hawthorne, 143 Wn. 2D 20 p.2d 780 

(1961 ) 

the Court's duty on Summary judgment is not to resolve factual issues, but 

to determine if any exist. Jolly v. Folsom, 59 Wash. 2D 20,356 P.2d 780 (1961). 
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Just as the Supreme court determined in Wood .. 

Thus, in light of the OPMA's broad definition of "meeting" and its broad 

purpose, and considering the mandate to liberally construe this statute in favor of 

coverage, we conclude that the exchange of e-mails can constitute a "meeting." 

Just as in Wood, West has demonstrated at least a prim facia case of a violation of 

the act by serial emails and communications taken secretly at a public meeting. 

As the record demonstrates ... 

On December 9, 2008, Attorney General Ombudsman Tim Ford 

corresponded with the city in regard to a complaint of violations of the OPMA 

and PRA, the city has not fully disclosed requested public record sand is 

conducting some of its deliberations during public meetings through the use of 

city computer laptops and city email accounts. 

The letter notes that not only had the City failed to disclose complete 

records of City officers emails to Mr. Sega, the portion of those records disclosed 

provided "numerous examples of public records he obtained where city council 

members were deliberating public business by email during a public meeting." 

As the Ombudsman recognized ... "The open pubic meetings Act (OPMA) 

requires that the meetings and deliberations of the City be conducted openly, 

except as otherwise provided. The provisions of the OPMA are to be liberally 

construed to effectuate their purpose. " 
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Email deliberations on public matters that are concurrently being 

discussed in a public meeting are wholly inconsistent with the requirements of the 

OPMA and should cease. The public is thwarted of the opportunity to view these 

deliberations and only finds out the substance of their nature upon disclosure of 

those public records. It is irrelevant whether the topics of some of the Email 

exchanges are later discussed in the open public meetings. All meetings. 

(including email meetings) of the governing body of a public agency shall be 

open and public. 42.30.030. an email exchange among members of a public in 

which action takes place can be a meeting under the OPMA. Since an email 

exchange among members of a governing body is not open to the public. such an 

exchange in which an action took place would violate the OPMA. 

A review of the small portion of the disclosed email communication 

records that were filed in the court file reveals that Council members Joan 

Machlis. Joe Hyer, Jeff Kingsbury. Karen Messmer, Rhenda Strub and Craig 

Ottavelli sent at least one e-mail to another council member at meetings during 

the period. Hyer and Kingsbury wrote most frequently. 

In several e-mails, council members discussed topics that were before the council 

on the given night. In an exchange on Sept. 23, Kingsbury appeared to try to line 

up enough votes to release a property from the moratorium on development in 

Chambers Basin in southeast Olympia. 
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He wrote to Hyer, "Are you comfortable if I make a motion removing the Kramer 

property from the moratorium area, and I think I can get (Councilman) Craig 

(Ottavelli) to second. And, do you support that? We haven't had a chance to talk, 

but I am ready to do that. " 

About a minute later, he wrote to Ottavelli: "If I move to remove the 

Kramer property from the moratorium area, will you second? Or are you on that 

page. We have at least 4 if you are. " 

Kingsbury was referring to four votes, the minimum needed to pass a 

measure.Ottavelli responded that he was willing to take action, but preferred 

waiting until the council took action on a comprehensive plan amendment that 

would resolve the Chambers Basin moratorium. 

"In short, I think we can act more decisively and with more clarity if we 

wait just a few weeks," he wrote. Hyer's response later was similar. He said the 

council would deliberate on the issue in two weeks, not long to wait. 

"Doug and I talked. . .. I am uncomfortable ... because we are just weeks 

away from deliberating on the rezone. I think it is more appropriate to determine 

what it can develop to in that process, then release if we choose to." 

There are a couple of other examples of e-mails in which votes were 

discussed. "You're seconding?" Kingsbury wrote to Councilman Joe Hyer during a 
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council meeting on Sept. 9. 

"Only in HAVE to, and no one else will ... ," Hyer replied. 

Later that night, Kingsbury wrote to Councilwoman Karen Messmer, 

"Doug is goin(g) to ask for a motion since you moved it to other business. You 

need to chime in. "In an interview, Messmer declined to comment on the e-mails, 

saying it is a "legality issue. " 

In several instances, the commentary turned to a member of the public. In 

addition to the "idiot" comment, during the Oct. 14 meeting, in an e-mail to 

Ottavelli, Kingsbury made a derisive comment about Gerald Reilly, a member of 

a citizen's group that wants to turn much of the area between Capitol Lake and 

Budd Inlet into a park. 

"Jerry Reilly can't even look anyone in the eye. Coward," Kingsbury 

wrote. This demonstrates the contempt that forms the basis for all of the City's 

actions in regard to the citizens it is supposed to ser ve, and the prima facia case 

for the violation of the OPMA by the City council members by secretly 

communicating dutoing meetings .. 

Such conduct underscores the violations of the broad intent of the 

OPMA ... 
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The Supreme Court has found that the OPMA employs some of the strongest 

language of any legislation. EqUitable Shipyards, Inc. v. State of Washington, 93 

Wn. 2d 465,611 P.2d 396(1980). 

The legislature finds and declares that all public commissions, 

boards,councils, committees, subcommittees, departments, divisions, 

offices, and allother public agencies of this state and subdivisions 

thereof exist to aid in theconduct of the people's business. It is the 

intent of this chapter that theiractions be taken openly and that their 

deliberations be conducted openly. The people of this state do not 

yield their sovereignty to the agencies which serve them. The people, 

in delegating authority, do not give their public 

servants the right to decide what is good for the people to know and 

what is not good for them to know. The people insist on remaining 

informed so that they may retain control over the instruments they 

have created RCW 42.30.010. 

Some of the purposes of the OPMA are stated directly in the Act itself, for 

example: ... To require governing bodies to conduct all actions and deliberations 

openly, withlimited exceptions. RCW 42.30.010. This letter and intent are both 

violated by secreet email communications and serial meetings of the type the City 

council conducted. 

The types of serial meetings include (1) a senes of telephone calls 
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between members todevelop a collective commitment or promise on agency 

business~ (2) successive meetingsbetween board members; (3) use of electronic 

communications by a quorum of the governingbody to deliberate toward or to 

make a decision; and (4) telephone trees where membersrepeatedly phone each 

other to form a collective decision. Wood v. Battle Ground School Dist., 1 07 Wn. 

App. 550,27 P.3d 1208 (Div. 22001). 

THE COURT ERRED IN FAaING TO RECOGNIZE THAT THE CITY 
HAD FAILED FOR NEARLY A CALENDAR YEAR TO RESPOND 
PROMPTLY AS REQUIRED BY THE PUBLIC RECORDS ACT TO 
PROVIDE AN ESTIMATE FOR COMPLIANCE AND AN ADEQUATE 
EXEMPTION LOG IN A REASONABLY TIMELY MANNER 

The Court erred in finding that the City complied with the PRA when it 

was undisputed that they failed to respond to plaintiff's records request of 

November 18, 2007 within 5 days and when the response was inadequate and 

unreasonably delayed. 

The Public Records Act requires an agency to take the "most timely 

possible action on requests" and make records "promptly available." RCW 

42.56.080 and 42.56.100 . 

The Court's rulings that the City was in compliance with these provisions 

of law were not supported by the weight of evidence and the factual record of the 

case, which unarguably demonstrate that no prompt and sufficient reply with an 
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estimate for complying with the request was made as required by the PRA, and 

that no exemption log was prepared for nearly a calendar year, and a 

misconstruction of existing law, which requires penalties to be assessed when a 

lawsuit can be (even "arguably") seen as reasonably necessary to prompt 

disclosure, and which mandates penalties, not rewards, for unreasonable delay 

and obstruction of disclosure 

The City's dilatory conduct is responding to records requests is especially 

objectionable due to the many attorneys that the City has on hand, as evidenced 

by the records and by the fact that no less than four (4) different attorneys could 

take time to attend the court proceedings on behalf of the City, and the Risk pool's 

aggreSSIve case management policy and restrictive PRA procedures which 

required the city to submit records to the WCIA counsel for review before the city 

Public records officer could begin the process of disclosing them. 

The City's year long delay in responding with an estimate or a 

complete privilege log violated the express requirement ofRCW 42.56.520, as in 

effect at the time of the instant request, that provided ... 

Within five business days of receiving a public record request, an 

agency, ... must respond by either (1) providing the record; (2) 

acknowledging that the agency, ... has received the request and 

providing a reasonable estimate of the time the agency, ... will 
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require to respond to the request~ or (4) denying the public record 

request. 

Since it is undisputed that the defendants failed to respond and provide an 

estimate within 5 days as required by RCW 42.56.520, and that over 10 months 

passed without either an estimate or a complete exemption log, 1 , and since the 

City and WCIA policies require time consuming and unnecessary WCIA review, 

it was reasonably necessary for plaintiff to file suit compel them to even provide 

a reasonable estimate for compliance and provide the exemption log described in 

the Paws and Rental housing cases. " 

The only answer the plaintiff can find to this question is that the PRA as 

applied, is a litigious procedure which allows agencies to evade their duties to 

ensure disclosure for years. 

As the Supreme Court noted in Spokane Research & Def. Fund v. City of 

Spokane, 155 Wn.2d 89, at 103 (2005) such conduct is not in accord with the 

PRA ... 

The harm occurs when the record is improperly withheld. The 

requester should recover his costs, and the agency should be 

penalized, if the requester has to resort to litigation (the reason for 

the later disclosure is irrelevant). This rule promotes the PDA's 

Prior to filing suit, plaintiff contacted the State Archives and Attorney General to determine if there was any schedule 
that authorized the destruction of the Emails in question. There was no such schedule in existence. 
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broad mandate of openness. 

In this case, the defendants could not credibly dispute in their pleading 

that the plaintiffs suit was reasonably necessary. What they dispute is their 

responsibility for withholding and destroying documents and compelling West to 

maintain a suit to compel disclosure. 

The Court erred in finding the City's original replies adequate when it 

failed to respond in a timely manner, and/or identify the specific records 

exempted or provide an exemption log describing the documents with sufficient 

particularity for the plaintiff to assess the basis for their withholding. As the 

Supreme Court noted in Rental Housing v. Des Moines ... 

Of particular significance to this case is that the Court in PAWS II (and 

Rental Housing) denounced "silent withholding" of information in response to a 

PRA request of the type practiced by the DNR in this case. 

Silent withholding would allow an agency to retain a record or 

portion without providing the required link to a specific 

exemption, and without providing the required explanation of how 

the exemption applies to the specific record withheld. The Public 

Records Act does not allow silent withholding of entire documents 

or records, any more than it allows silent editing of documents or 

records. Failure to reveal that some records have been withheld in 
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their entirety gives requesters the misleading impression that all 

documents relevant to the request have been disclosed. Moreover, 

without a specific identification of each individual record withheld 

in its entirety the reviewing court's ability to conduct the 

statutorily required de novo review is vitiated. 

In Progressive Animal Welfare Soc'y v. Univ. of Wash. , 125 Wn.2d 243, 884 P.2d 

592 (1995) . at 270 , and Rental Housing Ass'n of Puget Sound v. City of Des 

Moines, 165 Wn.2d 525 (2009) the Supreme Court emphasized the need for 

particularity in the identification of records withheld and exemptions claimed: 

The plain terms of the Public Records Act, as well as proper 

review and enforcement of the statute, make it imperative that all 

relevant records or portions be identified with particularity. 

Therefore, in order to ensure compliance with the statute and to 

create an adequate record for a reviewing court, an agency?s 

response to a requester must include specific means of identifying 

any individual records which are being withheld in their entirety. 

Not only does this requirement ensure compliance with the statute 

and provide an adequate record on review, it also dovetails with 

the recently enacted ethics act. Id. at 271 (footnote omitted). 
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In a footnote, the court described the sort of identifying information that 

would be deemed adequate for review purposes under the PRA, much of which 

was absent from the3 City'S log.: 

The identifying information need not be elaborate, but 

should include the type of record, its date and number of pages, 

and, unless otherwise protected, the author and recipient, or if 

protected, other means of sufficiently identifying particular records 

without disclosing protected content... Id. at 271 n.18.2 

Since the City refused to comply with this clearly established requirement 

of a timely and valid response in part due to a policy of delay, and since plaintiff 

was required, after nearly a year, to file a court action just to obtain an exemption 

log and an estimate to compel recovery and disclosure of the non-exempt records, 

a finding of a violation of the PRA in these regards should have issued at the first 

hearing .. 

The Court erred in its orders of February 27, 2009, June 26, 2009, 
August 6, 2010and December 17 and in the decision of March 30, 
2010 in allowing the City to evade the requirement of promptly 
responding with an estimate, and in legitimizing a policy of 
aggressive obstruction as a policy of the risk pool determining city 
policy which resulted in unreasonable delays despite, and as a result 
of the vast number of counsel the City had to obstruct the public's 
right to know .. 
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As appellant West argued in his declaration at CP , the Court should find 

that defendant's response was inadequate for a number of compelling 

reasons:The sheer number of City Attorneys that attended the hearing on the 20th, 

in addition to Mr. Friemund, (4) as well as the volume of pleadings produced by 

Counsel in response to the show cause order demonstrate that the City had more 

than ample resources to prepare a privilege log and make full disclosure by the 

date of the hearing, had that been their priority. However, it is clear that the 

primary concern of those in the WCIA who ultimately set municipal policy and 

procedure for the City of Olympia2 is to conduct municipal operations secretly, 

and zealously defend such secrecy, regardless of any other considerations. 

Defendants' response to plaintiff's original request failed to comply with 

the public Records Act in that no reasonable estimate was provided for disclosure 

of records and/or the production of privilege logs. In fact, no such reasonable 

estimate was provided until after the filing of this suit for disclosure. The time 

period (10-12 months) required by the City to disclose records and exemptions in 

this case was objectively unreasonable. (See January 15, 2008 ruling in 

Yousouflan v. King County)The privilege logs and redactions provided by the 

City were not sufficient to constitute adequate privilege logs under established 

precedent or the ruling in Rental Housing Associates. 

The delays in responding to plaintiff's request were the result of deliberate 

City of Olympia policies, customs and usages, and WCIA mandated training and 

See CP at , a true and correct copy ofWCIA PRA policy 
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procedures to delay or obstruct responses to requests in order to limit liability for 

wrongful actions, and in order to attempt to protract replies beyond one year in an 

attempt to evade the one year limitation for the maintenance of a Public Records 

action. (see Rental Association v. Des Moines )The delays in producing records by 

the city in regard to the East Bay and Weyerhaeuser projects demonstrate that the 

constituted an impermissible prior restraint upon plaintiff's right to speech and 

petition for redress, in violation of Article 1, section 4, and USCA 1. 

Examination of the redacted records produced by the City's allegedly 

"time consuming" process of "redaction" reveals that the redactions are actually 

withholdings of entire records under the guise of redaction. Such entire 

withholding of records differs significantly from limited redactions, and does not 

justify the additional time sought by the City under color of making redactions. 

The amount of privileged material is a direct result of City policies to 

conduct the operations of government behind closed doors and behind a veil of 

attorney-client privilege and cannot be a reasonable justification for any delay in 

disclosure. The continuing culture of secrecy and resulting delays in disclosure of 

records related to City and port development projects are the result of a regular 

business custom of the port and City to hide records and obstruct review of their 

determinations. 

The repeated delays and obstruction of disclosure by the City in this case 

are especially egregious in that they constitute just one aspect of a series of 

interlocking prior restraints that serve to deny citizens the right to timely access to 
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infonnation necessary to speak and petition in a responsible and infonned 

manner. The delays in providing public records on the part of the City are part of 

a deliberate strategy to impennissibly abridge rights protected under the 1 st 

Amendment and in Article 1 section 4 and 5 of the State Constitution, and thus 

also under the 14th Amendment's equal protection clause as State created rights. 

As such, the Court erred in failing to hold the City accountable for a 

prompt response as required by the PRA 

THE COURT ERRED IN FAILING TO REQUIRE DISCLOSURE OF 
OVER A THOUSAND RECORDS CLAIMED EXEMPT AS AITORNEY­
CLIENT COMMUNICATIONS WHEN THEY WERE NOT PROPERLY 
SUBJECT TO THE ACT, THE EXEMPTION BAD BEEN WAIVED OR 
WHEN DISCLOSURE WAS NECESSARY TO PROVIDE EVIDENCE OF 
THE CITY'S ACTIONS IN VIOLATION OF THE OPMA 

The City's overbroad use of attorney client exemption to withhold literally 

thousands of records violates the requirement that the construction of exemptions 

be narrow, even as recognized by the hanggartner court. Zas the majority noted in 

Hanggartner ... 

Indeed, in this case, even though Hangartner made requests that he 

referred to as "voluminous," the City claimed that only six documents, three of 

the light rail documents and three AlA documents, fell within the attorney-client 

privilege. Hep at 27; see HCP at 417. 
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Here, the majority does not incorporate a narrow exemption of specific 

information or records into the PDA, but rather incorporates the extremely 

general attorney-client privilege which swallows the PDA's purpose of allowing 

citizens a right to public records. The holding is, to use a word from the majority 

opinion, absurd. 

Finally, the majority's argument is inconsistent with the legislative history 

of the statutory exemptions that created the "other statute" exemption. The "other 

statute" language was added by the legislature in 1987. LAWS OF 1987, ch. 403. 

The legislature made this change in direct response to our case of In re Rosier , 

105 Wn.2d 606, 717 P.2d 1353 (1986). LAWS OF 1987, ch. 403, § 1. 

Relying upon Escalante v. Sentry Ins. Co., 49 Wn. App. 375, 743 P. 2d 

832 (1987), review denied, 109 Wn.2d 1025 (1988), appellant also contends that 

the attomey-clieni privilege cannot be asserted when allegations of bad faith are 

at issue in the case. 

The attached exhibit and index of the records withheld by City 

demonstrates that portions of the withheld records are themselves correspondence 

between a quorum of Board members on matters of city business. In Washington 

31 



Public Trust Advocates v. City o/Spokane, 120 Wn. App. 892,86 P.3d 835 (Div. 3 

2004), the issue was whether a private meeting between the mayor and special 

litigation counsel about litigation violated the OPMA. 

The court said that the meeting with the mayor did not come within the 

definition of "public agency" or "governing body." ]In the context of WPTA's 

OPMA arguments we do not view a meeting of the Mayor and special counsel as 

coming within the definition of "public agency" or "governing body" under the 

act. See RCW 42.30.020 (1), (2); Cathcart v. Andersen, 85 Wn.2d 102 , 106-07, 

530 P.2d 313 (1975) (governing body is a policy or rule-making body). Assuming 

OPMA applies for the sake of argument, the act 

Mar. 2004 Wash. Pub. Trust Advocates v. City of Spokane 903 
120 Wn. App. 892 

permits executive sessions for governing bodies when discussing litigatiQq or 
potentiallitiPtioii if public knowledge regarding the discussion is likely to result 
in adverse legal or financial consequences. RCW 42.30.110 (1)(i). 

Of the attached index, Records No --- p-__ all appear to demonstrate 

communications between a quorum of council members. Additional records are 

on the issues of the City withholding or concealing land use actions and other acts 

that may not be within the legitimate scope of the privilege, but it is impossible to 

determine due to the lack of any proper description of how the exemptions apply. 

Some of the records appear to have been forwards to third parties or may fall 

within the category of communications between non lawyers. 
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While under some circumstances non attorneys may author documents 

constituting work-product, this is only the case so long as they act under the 

general direction of attorneys. See, e.g., Exxon Corp. v. FTC, 466 F. Supp. 1088, 

1099 (D.D.C. 1978), affd, 663 F.2d 120 (D.C. Cir. 1980) 

Further, cases interpreting Fed. R. Civ. P. 26(b)(3) have generally held that 

to justify disclosure, a party may show the importance of the information to the 

preparation of his case and the difficulty the party will face in obtaining 

substantially equivalent information from other sources if production is denied. In 

re Intnl. Systems and Controls Sec. Litigation, 693 F.2d 1235 (5th Cir. 1982); 4 1. 

Moore, FEDERAL PRACTICE 26.64 (1984). The clearest case for ordering 

production is when crucial information is in the exclusive control of the opposing 

party. See Loc-Tite Corp v. Fel-Pro, Inc., 667 F.2d 577 (7th Cir. 1981). 

Such concerns are especially important in Public Records actions which 

are designed to be an expedited process, and which almost always involve a 

determination of bad faith. 

The bad faith alleged in this case as the gravamen of plaintiiPs claims also 

militates for disclosure in that. .. Given the unique nature of bad faith actions, and 

considering the protection available in the form of in camera inspections, we hold 

that mental impressions, etc., are discoverable in a bad faith action if they are 

directly in issue, and if the discovering party makes a stronger showing of 
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necessity and hardship than is normally required under CR 26. See Upjohn v. U. 

S., 449 U.S. 383,66 L. Ed. 2d 584, 101 S. Ct. 677 (1981) (Court declining to hold 

that such material is always protected by the work product rule, and implying that 

a stronger showing of necessity and unavailability would be required for 

disclosure). See Heidebrink v. Moriwaki, 104 Wn.2d 392, 706 P.2d 212 (1985) 

As the Supreme Court held in Escalante ... 

Thus, under Heidebrink, Washington courts are required to evaluate the 

specific parties and their expectations in order to determine whether the materials 

sought were prepared in anticipation of litigation. Heidebrink also clearly states 

that even if a particular object of discovery is found to be protected by the work 

product doctrine, the material sought is still discoverable if the discovering party 

shows substantial need. Heidebrink, at 401. Since a determination of the parties' 

"expectations" is presumably, in part, a factual inquiry, and since the "substantial 

need" test is essentially a FACTUAL determination "vested in the sound 

discretion of the trial judge", (Heidebrink, at 401), we must remand all discovery 

requests to which Sentry objected on the basis of work product for the trial court 

to determine which documents are subject to the work product doctrine, and to 

determine whether substantial need has been shown. Escalante v. Sentry Ins. Co., 

49 Wn. App. 375, 743 P. 2d 832 (1987) 
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Similarly, in this case, the issues of whether the records of the City's 

attorney client communications were necessary for evidenciary purposes should 

be determined. 

The Court also erred in denying disclosure based upon an attorney-client 

exemption when there was pattern evidence of a regular business practice of the 

city to evade public accountability under both the OPMA and the PRA by hiding 

records of their actions and using the attorney-client exemption improperly. 

Where a concerted scheme is described to conceal records by forwarding them to 

counsel. 

RCW 5.60.060(2) provides that the attorney-client privilege applies to 

communications and advice between attorney and client. The privilege extends to 

written communications from an attorney to his client, but not to those of a 

layman. Victor v. Fanning Starkey Co., 4 Wn. App. 920,486 P.2d 323 (1971). 

The document in question here, exhibit 82, shows neither a 

communication from or advice by attorneys to Western Gear. It 

was prepared by a lay person, not a lawyer. As noted by the Court 

of Appeals, on its face it is nothing more than a memorandum 

between corporate employees transmitting business advice rather 

than a privileged communication between attorney and client. 

Defendant's contention that Upjohn Co .. v. U. S., 449 U.S. 383, 66 
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L. Ed. 2d 584, 101 S. Ct. 677 (1981), applies to this case is not 

well taken. In UPJOHN, the documents involved were 

communications from the corporation's counsel to corporation 

employees. That was not the situation here. Kammerer v. Western 

Gear Co., 96 Wn.2d 416,635 P.2d 708. 

Similarly, the communications between DNR employees in this case, 

many of which were produced by DNR employees, merely forwarded 

subsequently to counsel are not protected. The Court erred in suppressing E-mails 

that had not been produced by the City. 

Merely forwarding these type of communications to the attorney does not 

convert the to exempt records, especially since their disclosure was waived by 

defendants assertion that the recovery was adequate and not in response to 

litigation. Further even if the withheld communications are attorney-client 

privileged, it is beyond dispute that the suit was necessarty to compel the 

production of privilege logs and the disclosure of the records thjat were 

eventually disclosed. This type of obvious contradiction is further evidence of the 

trial court's errors in this matter and a good reason why they should be 

overturned. 

Washington's attorney-client privilege is set forth in RCW 5.60.060 (2)(a). 
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The attorney-client privilege applies to communications and advice between an 

attorney and client and extends to documents that contain a privileged 

communication Dietz v. John Doe. 131 Wn.2d 835. 842. 935 P.2d 611 (1997) 

. Because the privilege sometimes results in the exclusion of evidence otherwise 

relevant and material, and thus may be contrary to the philosophy that justice can 

be achieved only with the fullest disclosure of the facts, the privilege is not 

absolute; rather, it is limited to the purpose for which it exists. Dietz, 131 Wn.2d 

at 843 ; see also Baldrige v. Shapiro, 455 U.S. 345, 360, 102 S. Ct. 1103, 71 L. 

Ed. 2d 199 (1982) (Statutes establishing evidentiary privileges must be construed 

narrowly because privileges impede the search for the truth.). VersusLaw, Inc. v. 

Stoel Rives, L.L.P.,127 Wn. App. 309 (2005) 

Our court noted the following limitation on the attorney-client privilege in 

Dike v. Dike, 75 Wn.2d 1, 11, 448 P.2d 490 (1968): 

It As the privilege may result in the exclusion of evidence which is 

otherwise relevant and material, contrary to the philosophy that 

justice can be achieved only with the fullest disclosure of the 

facts, the privilege cannot be treated as absolute~ but rather, must 

be strictly limited to the purpose for which it exists. 

The central purpose of the rule is to encourage free and open discussion 
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between an attorney and his client by assuring the client that his information will 

not be disclosed to others either directly or indirectly. State v. Chervenell, 99 

Wn.2d 309,316,662 P.2d 836 (1983). 

In this case the Court erred in applying the attorney client privilege 

broadly to suppress the truth about the nature and timing of defendants search for 

responsive records, while at the same time holding that the recovery had nothing 

to do with the lawsuit. This type of contradictory ruling, used to deny the 

penalties required under the PRA, is nothing other than a veiled attempt to 

judicially repeal the Public Records Act.. 

THE COURT ERRED IN GRANTING THE STATE OVERLY BROAD 
PRIVILEGES IN SUPPRESSING THE ONLY RELEVANT EVIDENCE IN 
A CIVIL PRA PROCEEDING 

We do not agree that the attorney-client privilege is of constitutional 

dimension. See U. S. ex reI Edney v. Smith, 425 F. Supp. 1038, 1054 (E.D.N. Y 

1976) (court declined to freeze attorney-client-psychiatrist privilege into 

constitutional form), AFFD, 556 F.2d 556 (2d Cir.), Cert. Den., 431 U.S. 955 

(1977). 

Moreover, in addition to the reasoning of the United States Supreme Court 

in Buchanan v. Kentucky, 483 U. S. 402, 97 L. Ed. 2d 336, 107 S. Ct. 2906, we 

are inclined to agree with the court in State v. Craney, 347 N.W.2d 668, 677 

(Iowa), Cert Den, 469 U.S. 884 (1984), that defendant's asserted right to the 
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effective assistance of counsel under the facts of this case reflects the "bygone 

philosophy that for an attorney's investigations to be effective they must be 

shrouded in secrecy." If defendant asserts an insanity defense, evidence pertaining 

to that defense must be available to both sides at trial. There is thus no need for 

the confidentiality defendant maintains is required. State v. Pawlyk, 115 Wn.2d 

457, 800 P.2d 338. 

Likewise if a defendant seeks a defense that it has failed to violate any 

protected rights" and seeks to assert that its conduct was upright and lawful, the 

evidence pertaining to these defenses must be available to all sides. Otherwise the 

privilege may be abused to paint an incomplete or misleading picture of the facts 

while at the same time withholding the necessary evidence under a claim that the 

communications regarding the recovery of the records was privileged because it 

was made for the purposes of litigation. 

The Court erred in failing to find that the withheld records submitted for 

in camera inspection were exempt when they were not properly exempt, when no 

attempt at actual redaction had been made, and when there was evidence of a 

regular business practice and policy of abuse of the attorney-client exemption by 

the City to the extent that the exemption had swallowed the policy that the public 

be informed of the activities of their public servants. 
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THE COURT ERRED IN DISMISSING PLAINTIFF'S CLAIMS 
WITHOUT OPPORTUNITY TO AMEND OR A REASONABLE 
OPPORTUNITY TO PRESENT EVIDENCE IN RESPONSE TO A 
"CELOTEX" TYPE MOTION SUPPORTED BY DECLARATION OF 
COUNSEL THAT LACKED PERSONAL KNOWLEDGE AND WHICH 
WAS ADMI'tTEDLY PREPARED WITHOUT REVIEW OF THE CASE 
FILE OR CITY'S RESPONSES TO DISCOVERY 

The Order of Dismissal entered by Judge McPhee was based upon a mis-

perception of Celotex v. Catret that violated the Black Letter Precedent of 

Celotex itself that the initial burden is on the party moving for summary judgment 

to show the absence of any genuine issue showing. As the Supreme court stated in 

Celotex, citing Adiekes v. S. H. Kress & Co.,398 U.S. 144 (1970) ... here we held 

that summary judgment had been improperly entered in favor of the defendant 

restaurant in an action brought under 42 U.S.C. § 1983. In the course of its 

opinion, the Adiekes Court said that "both the commentary on and the background 

of the 1963 amendment conclusively show that it was not intended to modify the 

burden of the moving party . . . to show initially the absence of a genuine issue 

concerning any material fact. "Id At 398 U.S. 159. We think that this statement is 

accurate in a literal sense, since we fully agree with the Adiekes Court that the 

1963 amendment to Rule 56( e) was not designed to modify the burden of making 

the showing generally required by Rule 56( c). It also appears to us that, on the 

basis of the showing before the Court in Adiekes, the motion for summary 
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judgment in that case should have been denied ... 

In the present case, the Court appears to have failed to require any 

reasonable showing by the defendant, and to have confused CR 56 with CR 12, 

and failed to note that a court may grant a motion to dismiss pursuant to CRI2(b) 

(6) only if, "it appears beyond doubt that the plaintiff can prove no set of facts, 

consistent with the complaint, which would entitle the plaintiff to relief" 

Haberman v. WPPSS, 109 Wn.2d 107, 744 P.2d 1032, 750 P.2d 254 (1987) 

(quoting Bowman v. John Doe, 104 Wn.2d 181, 183, 704 P.2d 140 (1985))This 

was error in that plaintiff demonstrated that evidence did exist that would justify 

relief 

The Court's ruling in regard to the OPMA claims contravenes the clear 

precedent of Eugster v. City of Spokane 110 Wn. App. 212. (2002) and Wood v. 

Battle Ground that Email exchanges may constitute a violation of the OPMA. 

(See Eugster, at 224, "Even so, under the Wood standards and the circumstances 

here, we cannot say further inquiry is unwarranted.") 

The ruling of September 24 and December 17, and the previous orders 

also contravene clearly established Ninth Circuit precedent that leave to amend 

should be guided by the underlying purpose to facilitate decisions on merits, 

rather than on mere technicalities of pleading. United States v. Webb, 655 F.2d 

977,979-80 (9th Cir. 1981), Calderon v. United States Dist. Ct. (Taylor), 134 F.3d 
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981, 986 n.6 (9th Cir.) '[a] dismissal with prejudice is a harsh sanction which 

should usually be employed only in extreme situations (see also Schilling v. 

Walworth County Park & Planning Comm'n, 805 F.2d 272, 275 (7th Cir.1986). 

These concerns are especially applicable to Pro se pleadings, which must be 

liberally construed. Balistreri v. Pacifica Police Dep't, 901 F.2d 696, (9th 

Cir.1990). 

Under the facts of this case, the failure of the Court to grant a motion to 

amend was an abuse of discretion and reversible error. 

The September 24, 2010 ruling and the other rulings of Judge McPhee 

contravene the clearly established Ninth Circuit precedent that "The Constitution 

protects one's right to petition the government for redress of grievances." And that 

"Deliberate retaliation by state actors against an individual's exercise of this right 

(to petition) is actionable under section 1983." Soranno's Gasco, Inc. v. Morgan, 

874 F.2d 1310, 1314 (9th Cir.1989). 

The Court also erred in determining that West had no claim for ejection 

from a public meeting, violation of the OPMA, a pattern of concealment of 

evidence, or any other claims, based upon counsel's self serving "evidence": that 

lacked credibility or any basis in fact or law, and based upon the Court's improper 

ex parte consideration of evidence. 

The Court's ruling also was in error In allowing counsel to present 
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evidence in violation of the RPC 's restrictions on the lawyer as witness, and in 

allowing counsel Friemund to present ostensibly "credible" evidence as to the 

presence or lack of evidence generally, and especially the filing of tort claims, 

when Freimund's previous "testimony" had been twice shown to be false and 

fraudulent in regard to the filing of Tort Claims, and when Freimund's 

"testimony" was not credible or impartial, and was made in bad faith as part of 

the very same pattern of prior restraints plaintiff complained of to begin with. 

The Order of Dismissal is premised upon a failure to accommodate 

violative of the ADA, and a denial of substantive and procedural due process 

under false color of draconian and biased misapplication of Celotex to "railroad" 

plaintiff in violation of the express language of Celotex regarding discovery and 

CR 56(f). 

All of the Courts "evidenciary" detenninations were based upon arbitrary and 

partial distortion of the facts by counsel that had no relation to the actual evidence 

or pleadings submitted to the Court by plaintiff. Contrary to the Court's mistaken 

impression, based upon the partial representations of counsel, plaintiffs claims 

were supported by evidence which was in large part already in the court file in the 

form of the evidence that the Court reviewed in camera, and which viewed 

impartially, (or with all inferences drawn in the plaintiffs favor, as required under 

CR 56, demonstrates a policy of improper use of attorney client privilege to veil 
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the actions of the City from public oversight and the requirements of the OPMA, 

invidious retaliation and attempts to conceal the issue of land use approvals by 

the City in order to evade review. 

The Court's "findings of fact" as to the lack of any evidence are based upon clear 

error, and are also based upon the suppression of the only real evidence, the 

evidence sought by plaintiff under the PRA which was ruled to be privileged by 

the court. In this case, the lack of other evidence requires the court to re-examine 

its ruling on the City E-mails in light of the legal principle that attorney client 

privilege must be subordinated to the paramount necessity of justice and the 

necessity of reviewing all relevant evidence prior to granting a motion to dismiss. 

The Court erred in suppressing. under an improperly asserted attorney-client 

privilege, the very evidence needed by plaintiff to prove his claims of abridgment 

of civil rights and abusive policies of the City. 

The Court also failed to recognize that injury to reputation caused the 

denial of a federally protected right may be actionable. Stevens v. Rifkin, 608 

F.Supp. 710, 726-27 (N.D.Cal.I984) (where plaintiffs alleged that prosecutor 

disseminated accusations to the press in an attempt to deprive plaintiff of his 

Sixth Amendment right to an impartial jury panel, this stated a claim for relief 

under section 1983). See also Wisconsin v. Constantineau, 400 U.S. 433,434 n. 2, 

437,91 S.Ct. 507,508 n. 2,510,27 L.Ed.2d 515 (1971) (plaintiff stated cause of 
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action under section 1983 for due process violation where defamatory act of 

posting an individual's name as having an excessive drinking problem without 

prior hearing resulted in the deprivation to that individual of the right previously 

held under state law to purchase or obtain liquor); Marrero v. City of Hialeah, 625 

F.2d 499, 517 (5th Cir.1980) (court held plaintiff stated a due process violation 

under section 1983 where the alleged defamation by the public official caused 

plaintiff to lose business goodwill, a protected property interest in Florida), cert. 

denied, Rashkind v. Marrero, 450 U.S. 913, 101 S.Ct. 1353, 67 L.Ed.2d 337 

(1981). 

51 

A second basis for finding an actionable claim under section 1983 is where the 

plaintiff alleges the injury to reputation was inflicted in connection with a 

federally protected right. Stevens, 608 F.Supp. at 727 (court held plaintiffs stated 

proper claim under section 1983 where defamatory statements were made in 

connection with alleged unconstitutional arrest and prosecution). See also Gobel 

v. Maricopa County, 867 F.2d 1201, 1205 (9th Cir.1989) (plaintiffs properly 

alleged the kind of "defamation plus" injury necessary to state a section 1983 

claim where they alleged that the false statements were made in connection with 

their illegal arrest); Board of Regents v. Roth, 408 U.S. 564, 573, 92 S.Ct. 2701, 

2707, 33 L.Ed.2d 548 (1972) (defamation in the course of termination of public 

employment by the state sufficient to state cause of action under section 1983). 
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CONCLUSION 

The Court erred by failing to enforce the Sunshine laws to require that the 

people remain informed of the activities of their government as the fundamental 

prerequisite for the sound governance of a free society. 

The rulings of the Court should be reversed and this case remanded for 

further proceedings. 

CERTIFICATE OF SERVICE 

I, Arthur West, hereby certify that I served this document on counsel for 

the City of Olympia by delivering it to their office on August 22, 2011. 

~WEST 
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The OPMA's Broad Definition of" Action" 
Under the Open Public Meetings Act ("OPMA" or .. Act',) "action" is broadly defined as 

"the transaction of the official business of a public agency by a governing body including but not 
limited to, receipt of public testimony, deliberations, discussions, considerations, reviews, 
evaluations, and final actions."13 RCW 42.30.020(3). A "meeting" occurs when a majority of 
the governing body meets to take an "action" - application of the Act is not limited to "final 
actions." The case law demonstrates that courts have taken a broad view as to what qualifies as 
action. 

A. OPMA Broadly DeIInes "Action" 

Originally, the OPMA defined "action" to be limited to what is now defined as final 
action. But in 1985, 'the Act was amended to include a DlUCh broader set of activities "including 
but not llimted to receipt of public testimony, deliberations, discussions, considerations, reviews, 
evaluations." Laws of 1985, ch. 366, § 1. 

With the amendmeut, courts have noted, ''the plain language of the OPMA does not 
distinguish between 'action' and discussioos short of actions because the definition of action 
includes 'discussions.'" Eugster v. City of SpoTame, no Wn. App. 212, 225 (2002). "[A]ll 
action. including final actions, must be &me in a meeting open to the public." Eugster, 110 Wn. 
App. a1:22S. 

B. C_ Law BnNUIIy Jn1erp1"eD "Aetlon" 

The following are examples of "action" that would violate the OPMA if not transacted 
coosisteut with the Act. 

Eugner v. City o/Spokane, 110 Wn. App. 212, 22S (2002): 

• To qualify as action, members of the governing body "need merely 'conmunicate' about 
issues that may or will come before the Board for a vote." 

• Council member would have violated the Act ifhe "gathered a collective position on an 
issue from a majority of Comci1 Members." 

Wood v. Battle Ground School District, 107 Wn. App. SSO, S6S-66 (2001): 

• Exchange of emails between a majority of the board discussing the superintendent's 
contract was a "meeting" because the discussioos were "action. " 

lIllller v. Cttyo/Tacoma, 138 Wn.2d 318, 325 (1999): 

• Reaching a consensus on a hiring decision, even though no fonnal vote was taken, 
qualified as "final action." 

In re Recall 0/ Anderson, 131 Wn.2d 92, 9S-96 (1997): 

• "Study session" was a "meeting" because COlDlcil memben discussed town business. 

13 "Final action" means "a collective positive or negative decision, or an actual vote by a 
majority of the members of a governing body when sitting as a body or entity, upon a motion, 
proposal, resolution, order, or ordinance." RCW 42.30A020(3). 
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OPAL v. Atkuns County, 128 Wn.2d 869,883 7 n.2 (1996): 

• Substantive telephone discussion between two members of a tbree-member board about . 
issue that would be raised at the next meeting qualified as "action." 

In re RecaU of Beasley, 128 Wn.2d 419, 426 (1996): 

• Discussion among the majority of a board about whether to modify superintendent's 
contract was action. 

Protect the Peninsula'3 Future v. Clallam County, 66 Wn. App. 671, 676 (1992): 

• Holding that "discussion and review of the draft [document] at the closed meeting was 
'action' that constituted a violation of the Open Public Meetings Act." 

Feature Realty, Inc. v. City of Spokane, 311 F.3d 1082, 1089 (9th Cir. 2003): 

• Discussion about and approval of setdement agreement was action. 

Clarkv. City of Lakewood, 259 F.3d 996,1013 (9th Cir2(01): 

• Taking testimony and public comment, and conducting hearings qualified as "action." 

C. EDlDpiel of" Actioo" from tile omce 01 the AUoraey Geaent 

In addition to cases, the Attorney General has provided the following examples of 
'"actions" subject to the OPMA in an Attorney General Opinion and the Open Government 
Intemet Manual: 

• "A meeting occms if a quorum of the members of the governing body were to discuss or 
consider, for instance, the budget, persomel, or land use issues no matter where 1hat 
discussion or consideration might occur." Open Government Internet Manual §1.3.a 

• '''The OPMA does not allow for 'study sessions', 'retreats', or similar efforts to diSC1BS 

agency iSsues without the required notice." Open Government Internet Manual § 1.3.a 

• "Examples of an 'action' include members deliberating or discussing a decision they 
might eveotually make." AGO 2006 No. 6. 

• .. , Action' includes 'receipt of public testimony', so council members attending a third 
party's public meeting would need to consider whecher they are receil'ing public 
testimony." AGO 2006No. 6. 

D. Not EwryddDgls an "ActioD" 

There are three situations where an "action" will not occur. 

Em. even if a majority of the governing body is together in one place. as long as they do 
not discms official business (or hear testimony, conduct hearings. etc.), then there is no action or 
illegal meeting. AGO 2006 No. 6. 

Second. the Act at least implicitly recosnizes that procedural discussions about issues. 
like what should be on an agenda, do not amount to "action." 

nwL the courts have recognized that governing boards do not violate the OPMA when 
each member receives the same information individually. But see the discussion below on serial 
meetings. 
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E. Serial Discussions Can Be Meetinl' Subject to the OPMA 

The "serial meeting" is a concept recognized in Washington case law, but not very well 
developed. A serial meeting would occur when a majority of members of a governing body have 
a series of smaller gatherings or use a go-between, so that a majority of the body is never 
together, but through this series of meetings, the majority collectively intends to take "action." 
Courts in other states have consistently held that if serial meetings were permitted, it would be 
too easy to evade the requirements of open public meeting act laws. Wood, 107 Wn. App.at 
562. The Wood v. Battle Ground School District case provides four examples of what might 
qualify as a serial meeting: 

• "series of telephone calls between individual members and attomey to develop collective 
connnitmmrt or promise on public business violated [the law]" 

• "successive meetings between school superintendent and individual school board 
members violated Sunshine Law" 

• "use of serial electronic comrmmication by quorum of public body to deliberate toward or 
to make a decision violates state open meeting law" 

• "'telephone trees,' where members repeatedly phone eadl other to form a collective 
decisim, are inappropriate under the OPMA " 

W~ 107 Wn. App. at 563 n.4. 
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JeYiewthD Sapadar Coart illtilahed 10 • ••• taD IDa. ueout tie poJIq 01. thll .ptel' 
tIaat fnllIUI GpID lIJW1IduUaa"'pUlIe J'lCllJ'dlIl m tile pab1fc ill..., ena 
daoap _cIl .... wria.., ... 1aeoImaIeue._ emlHlrrumaeat to pabBe 
ofIIeI ... or o6In.. Tbe Co\ld willillo awnlllltl:lme1 iallDIl COItIto 1be pI'IYIIiljq 
party in ihe l'fIV.iew. 'IbI PDA pall tht banJm ofproof GIl" pablic ~ 10 jUICffy 
JafbaIl ofiDIpectiaD. It IbdeI, ..,... bard. ofp"""'" he ..... ..-at te 
eItab ..... 6atnfual t8,...ttpabJlc ~ aacI ~.ID ueordaDee'" 
a .... te that IIUIIlpD or pnIdbIfI dIHI8nn Ja wta_ Or ill put of I)NICifJe 
iJIformadoll .. ,.., ... 

The PDA doea specify aleaath1li1t of cedIiD I)'peI ofpablic zecorda wbich an apDCy 
may witbhold flam pgbJic iDapecIkm. (Seo llCW 42.56.210 tbrouab 42.56.610.) In 
gcm:nl, the mmpcioaI_1O jIIObibit relcue of docamadI thIt would DMde pcncmal 
prlwcy ofiDltiriduala or jnfjmMtioa chat would COiDplow.iavital goya117del11lJ Jnr.s1lCl 
if made public. (0Da0ma police DmltipLi.cmalD a pime eample). HoWfMlr. mil 
tbiI irdbEmetiaD mq be xequhed to be dUcloaed becaaae, "tJae aempdou of tbiI 
ehapter an lllappJ)aable to t1ae meat that Iufonaatloll, tJae diIclOlUn ofwhicb 
would mID pmGJW prinq or YitIJ COVenuD-.tal iDnIfIt CUi be deleCed frena 
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the.,eeUIc ncordIlOqId." (R.CW ~6.210(l). Purthc:auore, if aD IIPDCY ftd'usca 10 
provided certain IeCOl'dI baed OIlb be1ieftbDy are ... the, • Apaey reIpOJUtI 
nfIIIIq, Ja Role or ill put, Iupedfmt at ID1 public neord IIWl iHlRd. a 
___ eat oldie Jpeci& GIQIP&toJl adorJzlD& till MtbIaoldtlla of the neonJ (,r 
part) alICIa brief aplndoD of how the a.apdcRa appa. .. ~e J"IeOrd wttbbeld," 
(RCW 42.56.210(3). This DI C!O!!1TM!!ly called an "nanldicmlog.· '!be PDA giveI tome 
protection 10 public apa:ies from third pm, lawIaitI alleama impoper zeleae of 
inftmnatiaa pat ..... a lOA reqaast. RCW42.S6.060 IItIDer. -No pabJIc ....,., pabBe 
...... 1. pabBe _p""" or eutadlaa .aD be BUll, lIGI' JbaIIa ca'" ofacdcm 
alit, far a;r I ... or daIqe baled ... tile,.... ofa pablk nconI Jl1ll_ public 
..-e1, puhBe oftlcllJ. pablle emploJee, or CIIIWJu 'eW ill pod faIda ill 
auaapUq to eoaMwI8l ... prcnrIdoIII olildl ella,..· 
WCIA aDd aD afits Mambln ant MAgeaciea" u defiDecl m tb8 PDA. RCW 42.17.020(2) 
SCIdBI: 1&ApDcy" baclIIc)IId.cate ........ aD Ioal ....... "StIde aa-q" 
.111"'" ",., .. o1IIcI, departlaeat, ................. board, rom ....... or 
oa.r .... apDCf. "1.-1...," ia .... .,.., eo"", dtJ, UnrD.lRalcipal 
corpontloD, q ........ n...,.. eo~ -1pIdU Pupoll dIItrict, or 8T omce. 
cIIputa_dttIII-. ..... boud, ......... or ..... tbInof, or .... 1oeaI 
pabIIc ...., •• '!be c\ehitjop c10ea JKJt iDcludepivate bmir • or _ fizma. 

RCW 42.17.020 (41) cIdDeIe '?abBa Recani'" sabjclat to a. PDA • folIcnn: 
1& 'Pub. record' .... .., Wi'" ecJidlJrJbdDllaf ....... nJaUJaa- ... 

COJMlact of~ or .. perfo ..... of..,. ......... or)ll'Opl'lelluJ 
fa .. pnpmd, ............ ,.""..,.".., ._01' leal..."repMleu 
ofpllJ*alfDna or .............. • 

AIfIIII:1 pablJc noardItbIt.., relevaat to alepl COIdmVCiiI iDvol'fina 1be IPlD1 may 
be pe1iIJly eumpt tom pabIic cIiIIcloIIn. RCW 42.56.290 IIIIeI: ....... that an 
reIiJnat ... eoata .. u., fa widell .. ..." tie pIIl'tJ batwlddt ncordI would Dot 
ba mUIahII to uaotUr paV ..... tH raIII.tpntrlal c1iIoo'nr7 for ..... 
peadIaJ .... perIGr .............. trom ............ tIdI ....... • 
Court ndaI OIl cliIoovw7. CR. 26 (bXl).t(4), ...-D1 pecludI di.IacmIy of 
atmmey/cUat CClII"mtriewtlODlIDd IdDlmIjwark]a'Oduct. (See aJIo BpR'1P«y. City 
ofSrettlo141 Wuh2d. $39 (2004) ad QniPm y. Piorgo Cg.144 Wall 2d. 69tS (2001» 
They IIlso ,...ny prtdade dfIacmIry of~ fila 8Dd iDMtiptiODl doDe on bebalf 
of aD iDIured iDvolwd ill the 1epl claim. ~ CIIIDDt etbfCllly ctildoa 
at1IIIDBy/c1ieat CQIIgmm;N!tI,. without 1M c.1ieIda CODIMIt B1140B 0fIia to 
CODIpEomiii & Bll409 Pqmeia ofmedicll or odIIr ~ IE8 aJao prec11IdIIcJ from 
diIaowry by Court R.uleL r.. RCW 48. 62.101(2), WCIA elaimI JaCIr\W aN 
,'M...,i.rily eumpt tram pabUc ctisaloaum ad the PDA. 
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litIptiaDI Some invol'Ye reqQeItI for all infomudioa. iDVolviDa. partiGDlar employee's 
mw1wm:.mt~priarlitiptbll. SameiJIVoMuequesll faull jllfil"GOU iDwlving 
daimI or 1i1iplicm repntiDg a particullr iub&eCtiOD. Scm:. altha requeItecl infi" I limo. 

may:oat be in the poaeulcm afille Member bIX is in the pouuliaa ofWCIA DJJ/ar 
dcfiIa CCHDIIDl ldaiuecl to dafiDd a Member. 1'be time acope of'the roquem 0IIl ccmr 
IDBDJ yea. In aome \a111hia em __ doDaI. if DOt hImdreda of'pdar claim Sea 
atJIfIllawlnDl :fila that miaht lla'ge infbnMdcm IOIpI)IIIiw to tbI mqaeIt in thaD. 

WCIA Omcnl CoImIal MIdt Buc1diD is afthe opiDioD '!hat a lOA request to the 
Member doll DDt tri .. azequileau.D:tbr the Member to lCtiwlyau pt WcrA file 
m..terit1 or cIef1me COIIIIIIl1lle mllledal becaIe tbaIe Ire DOt "pabIic~ oltbe 
-qetJI:J"J Member. Damrm"'" ICIat to the Membw by WCIA or ddmIe COUDIIl duriDg 
die coaaII oftbe claim file lumcJIinS fIl JitipIioa would became "public record" whIIl 
recciwcl by tb8:t.fembc bat mq ItiD. be IUbjICl to 0118 or mam ofihll e.umptioIII from 
dillClolme DlllltiGlllld Ibcm. No IppeIlIda repo11IMl CIII8 baa ~ the issue of 
wheIber pr.ivaIe law film fiIeI OlD be nsprdId. "pabJic recarda'" __ the c1iIIIt fla 
pabIio aaaw=1. 0Dl.y aaelepcncl cue bit dealt in IfI1 way w1tb tile __ afrecxril 
crated ad ldd by • priwID b1IIIimIII"ftIIdar of a pablic...". In Cocmpr4 
R.'."'" y. PUr No J 138 Wah.2cU50 (1999) 1hI Courtblld tbat. pri'fldll 
dOC'nnent anmd IIIdIn tile .. po' rrioa ofaprjftle ~ WIDdar of. pub1io 
IPDD1 oaalcl become a "public record' ifii WII MfenDced in. cioc:rmJe!t ICtUIDy IiWD 
to the pabHc aamcY ... fttbe public apacy hid relied em 1be Jdnm:ec! cbsdlJellt'I 
iDfbmlltjm m itI deciliaa DIIkIDi procea In 1bIIt ICeIIIrio the comtru1ed tbe p:iVId8 
ftIIdar docR~ WII ..... by 1M pabIic IpIICY ad tberefcn bacmJe. ~ 
~ IUbject flO .PDA dIIcloae recpIIt. 

Same Ci1J aItDiDey', .. ~ 1bat if..., do DOt I8q1IIIIt the pdvm cIdIIII 
..., tn.III4Jor WCIA cWm me. be oopiIIcl1D 1bmD with -",.,Iaptkm lop" tar 
1hOII dumpElftd' fbII_ privDeaed 1bat fhair Cities will be ~ to the fiDes ad 
attmJI8y feellMldl proYiIiaaI ofthlll lOA. Dclean atIamIy &rna 6ce COIIIict.able 
Gp"'IdiJm'e afttme 1D miew cIoIe filIIlIId Jarpcmd 1D IDOh ~ by tbdr cHaD. 
'IbBy haw ad will IIIkreialbanlalld tbrthil time at WClAm., need to iPcur 
atIomIy COllI to dec llIlne if certain claim docamerD 118 ~ ClI' nbja to 
exampticm wbm.Member lib 1br WClA to pw them copiel1O zespcmd t. PDA 
reqUDIt.wd aD the Member. AI a result aftbele --.1Dd • the BuaatiYe 
CcnmritWe di!d.oD.1t. Bucutive ~ Claims MaDaa-1Dd Oeaal ColmIel 
lIae dDIftecI the Iftrhe4 teIOJudoD 1,,_ WCIA respoDIII to PDA zeqDeIII receincl 
by it iom tile pubHc or:tbr be1p to M.emba~ such nqP8111. 
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RESOLUTION 204-06 

A:a..omami cnatiDg WCIA polIq nprdbag PubUc DfIcloIan 
~_bpo"'Dd~ 

WBER.Jr.M, WCIA membm me exparim". iDm:aed demauda from membeEI ~the 
public fm podDmiou. of doam IfIJt 8 in the cuaIOdy oftbe MIaJbar punrwmt 10 1be Public 
Diac10sme ~ RCW 42.56,.-

we EII.BA.8, poirztiaJly lIrp coati of search IDd rep:oducticm aativity em be iDcarted, 
aDd lep\ iu&&pabdioD .10 'lO"'TPljlllll'.e or atIIlptiaD of mmriripel rlak pool WOIX 
produGtI by staff' ad ddaIIe attameyI enD member UIICCIrtIiJdia. the RCW evo1vea, 

NOW 'I'BDDoRB BBD'DsOLVED BYTD BOARD OJ DlBECI'OBS O:r 
THE WASBIN~N ClTIIS INSURA.NClAUTBOlU.TYTBAT: . 

WCIA wm. ••. matt. afpoJicy. u. the fiDncill ClOItI aflelpcmdfna 10 Public 
Diac:losure AJ1 (PDA) (llCW 42S6) ~ b public record mrinr or copyjrJa in tbe 
followiDa mllJlW ad c.iNawItDeeI: 

. 
1. If1b8 PDAreq1IIIIt is made dinIat1y~ WCIA by &"""""- altha 

PubIJa. WCIA will l8IIpClIId ia.1amdace vd1h 1ba law ID4 will tnIIt 
8111 flnnoill COlt in doiDa 10 _1JJ11ep! 00ItI iDcmzed m 10 
xeapnflnc II III ~ 0JMIIdiDI badptId COlt. 

2. Iftbe PDAzequut II mIde diread71D • Nember IDd tU Member 
req1IIItIllCIA to mintim mcorc1IlDd pmvidI copi_ of docllWCiLdl. 
10 this MembII' 1br iDcl1llioa in the Member', PDA reqa.t l8IpCmIe, 
WCIA will do 10 but vri11 CI'CIIdII & ...... ~J.oa- of1bole 
doanmcmll WCIA be1l89II .. DOtJlqUired 10 be diac10aecl becaaII 
they 11'0 CIIIIIIPt uDdar the lOA. eo.a iPJaDed in fincIIn&, oopyiq 
ad cnItID& ilDlbpiQD lop, iDc1.udiai lepllXllJlUl1micm 1I!Iea; ahaJl be 
tr'eIIIId II III iDtImIl opeudor& budprIId COlt af'WCIA. 

3. Jftbe PDA ftIq1IIIIt is made to .MImber who reques111bIt • WClA 
dt6aae 1IOUIIIIl film aemm. it', 0JIIIl1Dll d.OItICl filea far docmnMJla 
respoDII to tha request IDd tbIt 1bey CEUIe ID exernpticm 101 for. docnm. tbay beJ.iaft Il'fI DOt subject 10 diaclolan. tba COlD ad 
billable IltDrDI)' time iDcurred will be 1IiI1ad by WCIA dcfeaae COUIIIeI 
firm to WCIA. Thill will become. cIIimI COlt, dn"bu1abJe to the 
~ Member,IIId ellen'...,. pitt oftbe Membcn loa histary 
for fUture .... 1IDIiIIt """'aDi"ItiaDI, 
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CJ EXPEDITE (If filing within 5 court days of hearing) 
o Hearing is set . 

Date: __________ _ 
rm~ ___________ ~-------

. JudgeiCalenda': ________ _ 

SUPERIOR COURT OF WASHINGTON 
FOR THURSTON COUNlY 

Plaintiff/Petitioner, 
VS. 

DefendantJRespondent 

PLEASE p:R.J:lQT CLl!:A.:RL y I 

113 SF.P 1 Z roo ~3 

NO. OB -;1. -Ol~ '1~ - f 
M&liIS .... . .:5T"\ pu..LA-\"l O/'J 

COMES NOW the undersigned and moves this court as follows: 

n"e... 1..\.A\..dl-.~i"5"''21t&4 "nfu..(~!e ~ '"t"'\v... r:1..JGSt ~ .... ~ 

elf Ct·,; I:) y"> d peS" NIT C~:> Irc.~\..e. Cl- ~y!L.5 +- ~ a.c. \JQ\, ~ ~ '-~ le 

.f"e.. 

(Attach additicmal sheet. ot peper, if needed] 

MOTION-l-


