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I. INTRODUCTION 

This action anses from construction site injuries to Plaintiff / 

Appellant Ignacio Cano-Garcia. Mr. Cano sustained severe chemical 

bums to both legs as a result of exposure to concrete while working on 

Defendant / Respondent King County's Brightwater Treatment System 

Project, which Defendant / Respondent Jacobs Civil Incorporated was 

hired to manage. Plaintiff / Appellant Maribel Cano brings her claims 

including loss of spousal consortium and expenses for her own mental 

health care as a result of her husband's injuries. The primary issue in this 

case is whether genuine issues of fact exist as to whether King County and 

Jacobs Civil retained sufficient supervisory authority or the right to control 

the work on the jobsite such that their authority is analogous to that of a 

general contractor. If so, summary judgment in favor of King County and 

Jacobs is inappropriate. 

On December 5, 2008, Mr. Cano was working as a laborer on the 

Brightwater project. He was transferred to a concrete pour on the project 

that ultimately involved wading in a mixture of concrete and water that 

was over 15 inches deep. He was denied hip waders that would have kept 

the concrete away from his skin. Instead, he was told to use duct tape to 

tape his rain pants to his boots, which he did. As he worked in the 

concrete, the duct tape arrangement failed and allowed concrete to seep 
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into his boots and pants, but he did not notice the seepage or the damage 

until it was too late. Ultimately the concrete exposure burned the flesh 

from his legs, requiring skin graft surgery and resulting in permanent 

InJury. 

Mr. and Mrs. Cano bring their claims against King County and 

Jacobs Civil Incorporated ("Jacobs") alleging breaches of three duties. 

The first is the statutory duty to protect Mr. Cano from violations of safety 

regulations promulgated under the Washington Industrial Safety and 

Health Act of 1973 ("WISHA") as explained in Stute v. P.B.M.C., 114 

Wn.2d 454, 788 P.2d 545 (1990) and applied under Weinert v. Bronco 

Nat. Co., 58 Wn. App. 692, 795 P.2d 1167 (Div. 1, 1990) to jobsite 

owners who retain the right to control the work. The second is the 

common law duty to provide a safe workplace under the retained control 

doctrine under described in Kelley v. Howard S. Wright Const. Co., 90 

Wn.2d 323, 582 P.2d 500 (1978). In the background is the third duty, 

which is the common law duty owed by a possessor of land to an invitee. 

Division One of the Washington Court of Appeals recently affirmed and 

applied these three duties in Afoa v. Port of Seattle, _ Wn. App _, _ 

P.3d _,2011 WL 612716, Div. 1 No. 64545-5-1 (Feb. 22, 2011).1 

I The Port of Seattle filed a petition for review with the Supreme Court of Washington on 
March 23,2011, which is currently pending. 

2 



Mr. and Mrs. Cano allege King County and Jacobs breached 

common law duties under the retained control doctrine by failing to 

provide Mr. Cano with a safe workplace. They allege that Mr. Cano was 

injured as a result of violations of specific WISHA regulations, including 

failure to provide him with adequate personal protective equipment 

("PPE"), which constitutes a breach of King County's and Jacobs' 

statutory duties. They also allege that King County breached duties owed 

to an invitee by a possessor of land. 

King County and Jacobs argue there is no evidence to show that 

they retained sufficient supervisory authority or the right to control the 

work for the duties to apply. Mr. and Mrs. Cano contend they have 

presented sufficient evidence to show genuine issues of fact that King 

County and Jacobs retained such authority and control to preclude 

summary judgment. 

II. ASSIGNMENTS OF ERROR 

A. Assignments of error 

1. The trial court erred in its Order entered February 4, 2011 

granting Defendant / Respondent King County Washington's Motion for 

Summary Judgment dismissing Plaintiffs' claims against Defendant King 

County. 
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2. The trial court erred in its Order entered February 4, 2011 

granting Defendant I Respondent Jacobs Civil Incorporated's Motion for 

Summary Judgment dismissing Plaintiffs' claims against Defendant 

Jacobs Civil Incorporated. 

B. Issues pertaining to assignments of error 

1. Whether genuine issues of fact exist as to whether King 

County and Jacobs retained sufficient supervisory authority or the right to 

control the work on the jobsite such that their authority is analogous to 

that of a general contractor. 

2. Whether King County and Jacobs owed Mr. Cano statutory 

duties under the specific duty clause of RCW 49.17.060 as interpreted in 

case law including Stute and Wienert to protect Mr. Cano from violations 

of WISHA safety regulations. 

3. Whether King County and Jacobs owed Mr. Cano common 

law duties as described in Kelley and Afoa to provide a safe workplace 

under the retained control doctrine. 

4. Whether genuine issues of fact exist as to whether King 

County and Jacobs breached duties owed by a possessor of land to a 

"business visitor" invitee. 
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III. STATEMENT OF THE CASE 

A. Facts related to Mr. Cano's Injuries 

Ignacio Cano-Garcia was seriously injured on December 5, 2008 

by exposure to hazardous materials on a concrete pour on the East Tunnel 

Conveyance of the Brightwater Treatment System Project at or near 

Woodinville, Washington? The purpose of the concrete pour was to 

install a "mud mat," which is a temporary floor installed to facilitate 

further construction tasks over the following year, including recovery of 

the tunnel boring machine after tunneling operations.3 

At the time, Mr. Cano was wearing 15 inch boots and rain paints, 

which were provided by his employer, joint venture Kenny / Shea / 

Traylor ("KST,,).4 On that morning, Mr. Cano was initially tasked to 

work on the project at another location that did not involve pouring 

concrete. 5 He was transferred to the concrete pour, where he began work 

around noon. 6 King County and Jacobs allege that KST held a safety 

meeting that morning, but it is acknowledged Mr. Cano did not attend 

2 CP 56-58 (Plaintiffs' First Amended Complaint, ~ 3); See CP 205 (Brightwater 
Treatment System Map as discussed in the Oct. 29, 2010 Deposition of Leon Maday, CP 
317-18, page l31: 13 - 133:24). 
3 CP 301-302 (Deposition of Leon Maday, Oct. 29, 2010, page 55:60). 
4 CP 374-377 (Deposition ofignacio Cano-Garcia, Dec. 20, 2010, pages 37:11 - 42:14 
and 46: 14 - 50-11.). 
5 CP 374-375 (ld. at40:19 - 43:14). 
6Id. 
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because he was still at the other location.7 When they arrived, Mr. Cano 

and his co-worker, Marc Pointer, asked for hip waders from Joe Romo, the 

KST supervisor.8 Mr. Romo did not provide the requested waders, and he 

instead instructed them to tie their rain pants to their boots using duct-tape, 

which they did.9 

While working on the concrete pour, Mr. Cano' s work required 

him to wade in a mixture of concrete and water for several hours. to The 

depth of this concrete exceeded the 15 inch height of his boots, although 

he had been told it would not before he started his work II During this 

time, the concrete entered his boots and burned him. 12 But he did not 

realize the concrete was inside his pants and boots until he took them off 

at the end of his shift. \3 

7 CP 100 (Defendant Jacobs Civil's Motion for Summary Judgment, Page 3, lines 3-6.); 
CP 122-124 (KST Incident Report) This report includes allegations that a second meeting 
was held prior to the beginning of the concrete pour around noon that was "not written," 
but does not contain any specific allegations that Mr. Cano was present for this second 
meeting. Mr. Cano denies that he was included in any safety meetings that may have 
been held at the job site before the pour began. Mr. and Mrs. Cano do not concede that 
the KST Incident Report is admissible. See also CP 262-63 (December 23, 2008 "safety 
accident" e-mail from Devin Harmia and description of the incident as provided by 
Defendant Jacobs Civil in response to Plaintiffs' discovery requests and Bates marked 
JCI 01078 and JCI 01077). 
8 CP 374-377 (Deposition ofIgnacio Cano-Garcia, page 37:11 - 42:14 and 46:14 - 50-
11 ). 
9 Id. 
\0 CP 382-383 (Id. at 83:7 - 87:1 describing work performed and authenticating 
photographs of the jobsite); 197-199 (Photographs of the jobsite.). 
II Id.; CP 122-124 (The KST Incident Report lists the depth as approximately 18 inches.). 
12 CP 382-383 (Id. at 83:7 - 87:1 describing work performed and authenticating 
photographs of the jobsite); 197-199 (Photographs of the jobsite.). 
13 Id. 
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Mr. Cano reported the incident to KST safety manager Mark 

Sarlitto.14 On his advice, Mr. Cano washed the concrete off, and applied 

vinegar and a chemical neutralizer. IS His burn symptoms worsened 

overnight. 16 The next day he returned to the jobsite, from which Mr. 

Sarlitto took him to the Lakeshore clinic, where he was prescribed with 

topical cream and told to come back on the following Monday. 17 When he 

returned to the Lakeshore clinic on Monday, he was referred to 

Harborview Medical Center. IS He was admitted at Harborview, where he 

stayed for over a week for treatment including skin graft surgery.I9 

Mr. Cano alleges he suffered permanent injuries as a result of this 

incident, as well as past and future medical expenses, wage loss, general 

damages, and other expenses.20 Maribel Cano alleges she suffered loss of 

spousal consortium for her husband's injuries, expenses for her own 

mental health treatment, as well as general damages and other expenses as 

a result of this incident.21 

Jacobs's safety manager, Connie Krier, who was assistant safety 

manager at the time, testifies that she does not believe rain pants tied to 

14 CP 377-380 (ld. at 52 - 64); See CP 195 (Photographs ofMr. Cano's injuries). 
15 CP 377-380 (Id. at 52 - 64). 
16Id. 
17 Id. 
18 Id. 
19 Id. 

20 CP 63-64 (Plaintiffs' First Amended Complaint, ~ 7). 
21 CP 64-65 (Plaintiffs' First Amended Complaint, ~ 8). 
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boots with duct tape was the proper personal protective equipment 

("PPE") in that situation; at least she said she would never put her 

I . h . . 22 emp oyees III t at SItuatIOn. Her belief that this is inadequate is 

consistent with safety observation reports she made on December 9, 2008 

and June 23, 2010?3 Likewise, the safety observation reports of Clifford 

Feurtado dated December 9, 2008 and December 10, 2008 indicate his 

beliefthat Mr. Cano was injured as a result of improper PPE?4 

B. Facts related to the Brightwater Treatment System 
Project and control and management of the jobsite by 
King County and Jacobs 

King County's website states that "King County is constructing a 

new regional wastewater treatment plant, called Brightwater.,,25 This 

project includes three major tunnel conveyance projects, plus three 

facilities contracts,26 with a total budget currently estimated at about $1.8 

billion?7 King County Project Representative Leon Maday, in his 

individual capacity and as King County's CR 30 (b)(6) designee, testifies 

that approximately eight "main entities" contracted directly with King 

County to get the work done on the Brightwater project, including six 

22 CP 345-349 (Deposition of Connie Krier, Dec. 7,2010, Page 61:24 -77:9). 
23 Id.; CP 279-280 (Safety Observation Reports of Connie Krier dated December 9, 2008 
and June 23, 20 lO). 
24 CP 276-277 (Safety Observation Reports of Clifford Feurtado dated December 9,2008 
and December 10, 2008). 
25 CP 20 1 (http://www.kingcounty.gov/environmentlwtd/construction/northi 
brightwater.aspx (last visited Jan. 17,2011 ». 
26 CP 294 (Deposition of Leon Maday, page 9:5-9). 
27 CP 299 (Id. at 42: 11-14). 
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companies working on the conveyances?8 Construction on the project 

began in 2006 and was scheduled for completion in 2011.29 The 

conveyance system is planned "to include 13 miles of pipeline built in 

underground tunnels 40 to 440 feet below the surface.,,30 King County 

develops numerous projects in the Puget Sound region, including 

treatment plants and conveyance systems? 1 

Jacobs prepared a "Construction Management Organization" chart 

that shows the interaction between King County and Jacobs on the project, 

as well as interactions with other consultants and sub-consultants on the 

project.32 This chart was prepared by Ven-Hung Tseng, Jacobs' "project 

control manager" and scheduler.33 Mr. Tseng also prepared a detailed 

"Project Master Schedule" that describes and tracks the tasks performed 

on the entire project.34 Leon Maday for King County testified that this 

schedule was an "overall project management tool for the county.,,35 On 

this schedule, Mr. Maday circled the task that Mr. Cano was working on at 

28 CP 298 (ld. at 38:4 - 40: 15). 
29 CP 148-149 (Declaration of Leon Maday in Support of King County's Motion for 
Summary Judgment, ~ 2.). 
30 Id. 

31 CP 203 (Map labeled "System Investments"); CP 317 (Deposition of Leon Maday, 
rages 130:3 - 131: 12). 

2 CP 207 (Construction Management Organization Chart); CP 318-319 (Deposition of 
Leon Maday, pages 136:20 - 140:1). 
33 CP 319 (Deposition of Leon Maday, pages 140:22 - 141: 11). 
34 CP 247 (Project Master Schedule); CP 320-324 (Deposition of Leon Maday, Oct. 29, 
2010, pages 141:12 -147:17 and 154:9 -157:8). 
35 CP 320 (Deposition of Leon Maday, pages 141:24-142:5). 
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the time of the incident, which ultimately was for the removal of a tunnel 

boring machine from the treatment plant portal at the end of the east 

conveyance tunne1.36 Mr. Maday also testifies that schedule is only a 

summary and that the specifications required KST to provide and update a 

more detailed chart of activities and tasks, which ran approximately 16 

pages.3? 

Leon Maday was King County's Project Representative for the 

East Tunnel Contract.38 At the time of the incident, Mr. Maday reported 

to King County Project Manager Judy Cochran.39 The chart includes 

yellow arrows labeled "project-wide coordination" between King County 

personnel and that of Jacobs and its "sub-consultants" including CH2M 

Hill and KBA.4o It is undisputed that these "sub-consultants" are agents of 

Jacobs, and that Jacobs was hired by King County.41 In describing this 

"project wide coordination," Mr. Maday explained, "we work together and 

collaborate together to get the job done, which is to manage the KST 

contract and get the work completed per the contract. ,,42 

36 CP 321 (Id. at 146:5 - 147:7). 
37 CP 320- 321 (Id. at 144:18 -145:6). 
38 CP 318-319 (Id. at 136:20 - 140: 1). 
39 Id. 

40 Id.; CP 338 (Deposition of Connie Krier, Page 30:9 - 31 :5). 
41 CP 318-319 (Deposition of Leon Maday, pages 136:20 - 140:1); CP 356 (Deposition 
of John Critchfield, Dec. 7,2010, pages 22:24 - 23:25). 
42 CP 3 19 (Deposition of Leon Maday, page 138: 11-13). 
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C. Facts related to control retained by King County and 
Jacobs under King County's contract with Jacobs 

King County contracted with Jacobs to provide "Construction 

Management Services" for the Brightwater Conveyance Project.43 John 

Critchfield, testifying as Jacobs' CR 30 (b)(6) designee, stated that Jacobs 

was "essentially an extension staff for King County.,,44 He explained that 

Jacobs' construction management services involved a number of tasks 

including project management, project controls (scheduling), cost control 

and estimating, information management, contract administration, resident 

engineering and inspection, and unplanned work.45 Jacobs was not an 

architect or design engineer on the project.46 

The contract required not only that Jacobs provide its own written 

health and safety program, but that it also make recommendations to King 

County for its review and approval of KST's safety program submittals.47 

The contract also describes "Team Building Workshops" to be held by 

Jacobs that includes "King County staff directly involved in construction 

43 CP 225-237 (Amendment No. 1 to "Construction Management Services Agreement" 
between King County and Jacobs); CP 239-245 (Amendment No.2 to "Construction 
Management Services Agreement" between King County and Jacobs); CP 327-331 
(Deposition of Leon Maday, pages 170: 19 - 188: 1). 
44 CP 355 (Deposition of John Critchfield, page 10:11-23). 
45 CP 335 (Id. at 10:24 - 11:19); CP 366-371 (Detailed discussion of Jacobs' contract 
with King County in John Critchfield's deposition). 
46 CP 300 (Deposition of Leon Maday, page 46:7- 48:15) Defendant Jacobs Civil is not to 
be confused with Jacobs Associates, a completely separate and unrelated company that 
was involved as a design engineer on the project. 
47 CP 229; CP 328 (Deposition of Leon Maday, pages 173:24 - 175:23). 
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management activities.,,48 Mr. Maday reports that he attended some of 

these workshops, which also included KST personne1.49 Jacobs brought in 

an outside "facilitator" to work with issues involving scheduling, costs, 

environmental issues, organizational issues, "all in support of trying to get 

the job done more efficiently.,,5o Mr. Maday agreed that "the goal of these 

meetings [was] to get all parties to function together as a team.,,51 

D. Facts related to control retained by King County and 
Jacobs under King County's contract with KST 

King County's contract with Mr. Cano's employer, KST, includes 

a section on health and safety52 and a safety incentive program. 53 The 

"Health and Safety" section requires that KST comply with various safety 

requirements, including those established by law including WISHA 

regulations. 54 Under this section, the King County Project Representative 

"reserves the right to audit" KST's Accident Prevention Program ("APP") 

and its "implementation" of its Health and Safety Plan ("HASP,,).55 

48 CP 234; CP 329 (Deposition of Leon Maday, pages 177:2 -179:14). 
49 CP 329 (Deposition of Leon Maday, pages 177:2 -179:14). 
50 CP 329 (ld. at 178: 18 - 179:4). 
51 CP 329 (ld. at 179:12-14). 
52 CP 209-217 (Section 01063 of the Contract between King County and KST titled 
"Health and Safety," Bates marked KC000487 - KC 000495); CP 324-327 (Deposition 
of Leon Maday, pages 157:9 - 169:15). 
53 CP 219-223 (Section 01064 of the Contract between King County and KST titled 
"Safety Incentive Program," Bates marked KC000497 - KC 000501);CP 327 (Deposition 
of Leon Maday, pages 169:16 - 170:18). 
54 CP 209-217; CP 324 (Deposition of Leon Maday, pages 157:9 - 160: 1). 
55 CP 209-217, KC 000493-494; CP 324 (Deposition of Leon Maday, pages 159:10 -
160:24). 
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Leon Maday testified that he was the King County Project 

Representative for the East Contract. 56 The contract provided him with 

the authority to stop KST's work if it is "determined to be an imminent or 

immediate threat to worker health or safety.,,57 It also provides that KST 

immediately correct ongoing work and hazardous situations "that are 

considered a safety or health risk by the Project Representative.,,58 Mr. 

Maday also testified that "the authority has been given to me to do these 

things" and that he could "delegate this authority" to Jacobs.59 

The contract also provides that if King County's Project 

representatives determine that KST's safety programs or safety plans are 

"inadequate," KST is required to modify its plans.6o Mr. Maday agreed 

that under this provision, if King County or Jacobs determines KST's 

safety plans to be inadequate, they could require KST to modify its safety 

plans.61 Further, KST's modifications to its safety plans must be accepted 

by King County, through its Project Representative, prior to changing 

work practices.62 

56Id. 
57 CP 215, KC 000493, §3.01 B. 
58 CP 216, KC 000494, §3.0 1 C. 
59 CP 324-325 (Deposition of Leon Maday, pages 160: 16 - 161: 1). 
60 CP 216, KC 000494, §3.02. 
61 CP 326 (Deposition of Leon Maday, pages 165: 11 - 167: I). 
62Id. 
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The health and safety section of the contract also includes 

enforcement provisions that provide King County with the authority to 

stop KST's work for failure to comply with the health and safety section 

as well as for imminent hazards.63 Once stopped for such reasons, KST 

can only resume work "only after the hazard concerns have been corrected 

to the satisfaction of [King County's] Project Representative.,,64 Mr. 

Maday confirmed that King County had this authority over KST and that 

Jacobs also had this authority as delegated by King Country.65 

E. Facts relating to the exercise of authority by King 
County and Jacobs through King County's Safety 
Incentive Program and Safety Evaluation Reports 

King County's Contract with KST also included a safety incentive 

program, under which KST could earn up to $500,000.00 in incentives or 

lose up to $300,000.00 in incentives related to safety.66 KST's incentives 

were determined by the number of "recordable" injury incidents on the job 

and by the results of Safety Evaluation Reports ("SER,,).67 The contract 

establishes the "SER Process," under which a safety evaluation team is 

63 CP 217, KC 000495, §3.07. 
64 Id. 
65 CP 326 (Deposition of Leon Maday, pages 165:11 -169:15). 
66 CP 219-223 (Section 01064 of the Contract between King County and KST titled 
"Health and Safety," Bates marked KC000497 - KC 000501); CP 327 (Deposition of 
Leon Maday, pages 169: 16 - 170: 18). 
67 Id.; See CP 311 (Deposition of Leon Maday, pages 93:16 - 107:11 discussing 
"recordable" incidents and SER's); See CP 358-360 (Deposition of John Critchfield, 
pages 33:8 - 34:21 discussing "recordable" incidents and 34:21-40:8 discussing SER's); 
See CP 339-340 (Deposition of Connie Krier, pages 34:21 - 40:8 discussing SER's); See 
also WAC 296-27-01107, General Recording Criteria. 
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established, and detailed "performance based evaluation of all work" is 

conducted every six months until substantial completion of the work. 68 

The SER inspection team included two representatives from KST, 

two from King County, and one from Jacobs.69 The scope of these 

inspections included "about 23 category items of all kinds of different 

things from maintenance to some paperwork to housekeeping to electrical 

items, fire protection items, all kinds of things like that.,,7o These items 

specifically included personal protective equipment ("PPE") and 

hazardous materials, including those involved in the concrete with which 

Mr. Cano was working.71 

The SER results were produced from a collaborative inspection 

process by the inspection team. The team would meet before the 

inspection to discuss administrative issues, then they would inspect the 

site. During the inspection, each team member would look for various 

safety issues and interview people on the site. The team members may 

split up or they may stay together. At the end ofthe inspection they would 

meet to reach an agreement on one number for each score. The team's 

68 CP 220, KC 000498, § 1.06 E. KST also had separate incentives for early completion 
of the tunnel which may have been $11,000.00 per day. KST missed its January 13,2008 
target date by three days, though this and / or the reasons for this are subjects of a 
pending dispute. CP 322-323 (Deposition of Leon Maday, pages 150:4 - 154:7). 
69 Id.; CP 312-313 (Deposition of Leon Maday, pages 99:8 - 104:9). 
70 CP 312 (Deposition of Leon Maday, pages 98:3-8). 
71 CP 313-314 (Id. at 102: 10 -108:9). 
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findings would be consolidated in Constructware, the project management 

collaboration software used on the job, and KST would have additional 

opportunities to comment before the report was finalized. 72 

Jacobs provided a detailed "Safety Evaluation Scoring Form" in 

response to Plaintiffs' discovery requests. 73 Although this particular 

form is described as having been prepared for Jacobs' internal use, it is 

substantially similar to those prepared in SER inspections. 

F. Facts related to the exercise of authority by King 
County and Jacobs through Constructware and the 
Submittal Review process 

King County hired Jacobs to set up the project management 

information system. Jacobs implemented Autodesk Constructware, which 

is believed to have been purchased by King County, stored on Autodesk's 

servers, and accessed through the Internet. 74 This system was used to 

store and access documents relating to the project, and all official 

communications on the project went through Constructware, including 

those involving King County, Jacobs, and KST.75 Mr. Maday describes 

the installation and use of Constructware by King County, Jacobs and 

72 CP 361-365 (Deposition of John Critchfield, pages 45:20 - 58:20). 
73 CP 249-260 ("Safety Evaluation Scoring Fonn" as cropped for printing). 
74 CP 295 (Deposition of Leon Maday, pages 28:24 - 29: 11); CP 306-308 (Id. at 73: 15 -
81 :6); See also CP 287-290 (Autodesk Constructware Brochure from 
http://images.autodesk.comJadskifiles/ constructware _overview _ fy08.pdf (last visited 
Jan. 23, 2011). 
75Id. 

16 



KST personnel. He also reports that Intellect software was also used on 

some parts of the Brightwater project, but not on the east tunnel 

76 
conveyance. 

As described above, King County's contract with KST required 

that KST implement certain safety standards including an Accident 

Prevention Program ("APP"). King County hired Jacobs to manage the 

contract and enforce contract provisions, including safety requirements of 

the contract.77 Under these provisions, KST was required to submit its 

proposed APP, and King County could comment on KST's submittal and 

had the ultimate authority to reject it. Jacobs would review KST's 

submittal, make any comments it deemed appropriate, and make 

recommendations to King County as to whether it be rejected. This was 

all done through Constructware and was known as the "submittal review" 

or "submittal requirements" process.78 

Under this submittal review process, KST is required to submit its 

plans to Jacobs and King County for them to review "prior to doing the 

work.,,79 These submission requirements are not limited to KST's safety 

programs, but include "all the technical submittals, all the method 

76 Id. 
77 CP 302-303 (Deposition of Leon Maday, pages 60: 11 - 61: 10). 
78 CP 303-306 (Id. at 63:2 -73:13). 
79 CP 304 (Id. at 67:12 - 19). 
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statements, [and] all the products they're going to use.,,80 Once a 

submission is made, there are five possible dispositionsY The first one is 

"no exceptions taken" and the work can proceed.82 The second includes 

"Note Markings" or comments, and KST may "begin to implement the 

work covered in the submittal in accordance with the markings noted. ,,83 

Dispositions three, four, and five all require KST to revise and resubmit its 

submittal, in which case KST cannot proceed with the work until King 

County returns it with a disposition of one or twO.84 

G. Facts related to the exercise of authority by King 
County and Jacobs through safety meetings, progress 
meetings, and Safety Observation Reports by Jacobs 
inspectors 

Periodic progress meetings and safety meetings were held on the 

project that included personnel from King County, Jacobs, and KST. 

Progress meetings involved discussing the work, scheduling, and going 

through everything to be done, while safety meetings addressed safety 

issues.85 

8° Id. 
8l CP 303-306 (Id. at 63:2 - 73:13); CP 282-285 (Section 01300 of the Contract between 
King County and KST titled "Health and Safety," Bates marked KC000536 - KC 
000539). 
82 CP 303-306 (Deposition of Leon Maday, pages 63:2 -73:13); CP 284-285 (KC 00538 
- KC 000539). 
83Id. 
84 Id.; See also CP 357-358 (Deposition of John Critchfield, pages 27:2 - 31 :23). 
85 CP 315-316 (Deposition of Leon Maday, pages 111:10 - 115:4 discussing progress 
meetings); CP 310 89:2 - 90:22 (Id. discussing safety meetings); CP 336 (Deposition of 
Connie Krier, pages 22 - 23). 
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John Critchfield reports that Jacobs' inspectors were constantly on 

site to observe and report KST's activities and to note discrepancies 

between the activity and contract requirements, and that they "track the 

activities of each shift in terms of what is occurring, more or less minute 

by minute.,,86 In addition to preparing daily inspection reports ("DIRs"), 

these inspectors would prepare a safety observation report ("SOR") if they 

noted that KST was doing something that did not comply with its safety 

responsibilities under the contract. 87 Jacobs admits its inspectors had the 

authority to conduct safety inspections within that scope, and they had the 

authority to discuss their findings with KST employees.88 Mr. Critchfield 

states that under the SOR process, "an issue is identified and a resolution 

is achieved" and that "[s]omehow or another, the issue is resolved if it 

needs action.,,89 He explained this would happen once the Jacobs 

inspector brought the safety issue to the attention of KST.90 Mr. and Mrs. 

Cano submitted examples of these SORs, including "observation details," 

"immediate corrective action" and "action to prevent recurrence" as filed 

86 CP 356 (Deposition of John Critchfield, page 24: 1-25). 
87 CP 358 (rd. at 31:24 - 32:24). 
88 CP 360 (ld. at 38:14-24). 
89 CP 360 (rd. at 41: 16 - 19). 
90 CP 360-361 (rd. at 40:25 -42:12). 
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by inspector Noah Brenner on a variety of issues, which illustrate the level 

of involvement of these inspectors on the project.91 

H. Procedural history 

Mr. and Mrs. Cano filed suit against King County on February 10, 

2010 in Pierce County Superior Court.92 The case was initially assigned 

to Judge Lisa Worswick, but was reassigned by the Court to Judge 

Elizabeth Martin on May 19,2010.93 King County filed its Answer to Mr. 

and Mrs. Cano's initial Complaint on March 8,2010.94 After some initial 

discovery, Mr. and Mrs. Cano moved to amend their complaint to join 

Jacobs as a defendant.95 King County denied the Canos' allegations, but 

agreed to allow them to amend their Complaint.96 The Court granted 

Leave to Amend, and the Amended Complaint was filed on July 2, 2010.97 

Jacobs and King County filed Answers to the Canos' First Amended 

Complaint on July 27,2010 and July 29,2010, respectively.98 

91 CP 265-274 (Safety Observation Reports of Noah Brenner). 
92 CP 1-9 (Plaintiffs ' Complaint). 
93 CP 19 (Reassignment Letter). 
94 CP 1-9 (Plaintiffs' Complaint). 
95 CP 20-50 (Plaintiffs' Motion for Leave to Amend Complaint). 
96 See CP 51-53 (King County's Response to Plaintiffs' Motion for Leave to Amend 
Complaint). The parties had previously submitted a stipulation and proposed order 
granting leave to Amend. The Court requested a motion be filed and noted with oral 
argument to discuss case scheduling. 
97 See CP 66-73 (Orders granting leave to amend and amending case schedule, with 
minute entry); CP 54-65 (Plaintiffs' First Amended Complaint). 
98 CP 74-85 (Jacobs' Answer to Plaintiffs' First Amended Complaint); CP 86-97 (King 
County's Answer to Plaintiffs' First Amended Complaint). 
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On October 1, 2010, Jacobs and King County both filed motions 

for summary judgment dismissing Mr. and Mrs. Cano's case.99 The Court 

granted both motions on February 4, 2011. 100 Mr. and Mrs. Cano 

appealed. 

IV. ARGUMENT 

Mr. and Mrs. Cano have presented sufficient evidence to raise 

genuine issues of material fact as to whether King County and its agent, 

Jacobs, had innate supervisory authority over the jobsite and retained the 

right to control the manner of Mr. Cano's work such that this authority is 

analogous to that ofa general contractor. If King County and Jacobs Civil 

had this authority, then it owed Mr. Cano duties under WISHA to protect 

him from violations of WISHA regulations and duties to provide him with 

a safe workplace under the retained control doctrine. Mr. Cano has also 

presented sufficient evidence to show genuine issues of material fact that 

he was injured as a result of specific violations of WISHA regulations 

including failure to provide him with adequate PPE, as a result of failure 

99 CP 98-108 (Jacobs' Motion for Summary Judgment); CP 127-139 (King County's 
Motion for Summary Judgment). Initially noted for November 19, 2010, King County 
and Jacobs agreed to re-note their motions for February 4, 2011 to allow for the 
depositions of Leon Maday, Connie Krier, and the CR 30 (b) (6) designees of King 
County and Jacobs. Leon Maday also testified as King County's designee; John 
Critchfield testified as Jacobs' designee. 
100 CP 478-479; CP 480-482 
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to provide him with a safe workplace, and as a result of breaches of duties 

owed to a business visitor invitee by a possessor of land. 

Whether King County and Jacobs owed duties under WISHA and 

the retained control doctrine is a fact-based determination for which 

summary judgment is inappropriate. These duties are concurrently held 

by all entities who retain the right to control the work. A showing of 

actual control is not required. It is also inappropriate to consider any 

payments made by the Washington Department of Labor and Industries as 

a result of the accident or to apportion liability to Mr. Cano's employer, 

KST, which is immune under Title 51 RCW. 

A. Standard of review and elements of negligence 

On a motion for summary judgment, the moving party has the 

burden of showing the absence of a genuine issue of material fact and an 

entitlement to judgment as a matter of law. CR 56. Summary judgment is 

appropriate only if, from all the evidence, reasonable persons could reach 

but one conclusion. Wilson v. Steinbach, 98 Wn.2d 434, 437, 656 P.2d 

1030 (1982). In an action for negligence a plaintiff must prove four basic 

elements: (1) the existence of a duty, (2) breach of that duty, (3) resulting 

injury, and (4) proximate cause. Tincani v. Inland Empire Zoological 

Soc'y, 124 Wn.2d 121, 127-28, 875 P.2d 621 (1994). While the existence 

of a legal duty is generally a question of law, Degel v. Majestic Mobile 
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Manor, Inc., 129 Wn.2d 43, 48, 914 P.2d 728 (1996), where duty depends 

on proof of certain facts that may be disputed, summary judgment is 

inappropriate. Sjogren v. Props. of Pacific N.W., LLC, 118 Wn. App. 

144, 148, 75 P.3d 592 (Div. 2, 2003). "A duty can arise either from 

common law principles or from a statute or regulation. A duty can also 

arise contractually." Kennedy v. Sea-Land Service, Inc., 62 Wn. App. 839, 

816 P.2d 75 (Div. 1, 1991). The facts and reasonable inferences from 

those facts are considered in a light most favorable to the nonmoving 

party. Babcock v. Mason County Fire Dist. No.6, 144 Wn.2d 774, 784, 

30 P.3d 1261 (2001). 

"It is well settled under Washington law that [the appellate court] 

reviews a summary judgment de novo." Fell v. Spokane Transit Auth., 128 

Wn.2d 618, 625,911 P.2d 1319 (1996). When reviewing a motion for 

summary judgment, the appellate court engages in the same inquiry as the 

trial court. Marks v. Wash. Guar. Ass'n, 123 Wn. App. 274, 277, 94 P.3d 

352 (Div. 2, 2004). "Like the trial court[s], [appellate courts] consider 

facts submitted and all reasonable inferences from those facts in the light 

most favorable to the nonmoving party." Id. The trial court's findings and 

its reasoning are entitled to no deference on appeal. Chelan County 

Deputy Sheriffs Ass'n v. Chelan County, 109 Wn.2d 282, 294 n.6, 745 

P.2d 1 (1987). Statutory construction is also a question of law to be 
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reviewed de novo. Pacheco v. Ames, 149 Wn.2d 431, 436, 69 P.3d 324 

(2003). 

B. It is undisputed that Jacobs was an agent of King 
County and evidence shows King County, Jacobs, and 
KST were acting in concert. 

It is undisputed that King County hired Jacobs to provide 

construction management services on the Brightwater project, and that 

Jacobs and its personnel were acting within the scope of its agency. It is 

also undisputed that Jacobs' "sub-consultants," including CH2M Hill and 

KBA and their personnel, including their inspectors, were acting within 

the course and scope of their agency with Jacobs. A business entity can 

act only through its agents, and when its agents act within the scope of 

their actual or apparent authority, their actions are the actions of the entity. 

Mauch v. Kissling, 56 Wn. App. 312, 316, 783 P.2d 601 (1989); American 

Seamount Corp. v. Science and Engineering Associates, Inc., 61 Wn.App. 

793, 796-97,812 P.2d 505 (1991)); WPI 50.18. Therefore King County is 

liable for the acts and omissions of its agent, Jacobs, who in tum is liable 

for the acts and omissions of its agents. 

There is also evidence to show that King County and Jacobs were 

"acting in concert" under RCW 4.22.070 (a), which provides for joint 
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liability of defendants who were acting in concert. IOI Yong Tao v. Heng 

Bin Li, 140 Wn. App. 825, 166 P.3d 1263 (Div. 3,2007), review denied, 

163 Wn.2d 1045, 187 P.3d 271 (2008). To be liable for "acting III 

concert" they must be consciously acting together in an unlawful or 

negligent manner which was a proximate cause of the plaintiffs injuries; 

intent to harm the plaintiff is not required. RCW 4.22.070(1)(a); Yong Tao 

v. Heng Bin Li, 140 Wn. App. 825, 166 P.3d 1263 (Div. 3,2007), review 

denied, 163 Wn.2d 1045, 187 P.3d 271 (2008); Kottler v. State, 136 

Wn.2d 437,448,963 P.2d 834 (1998); Gilbert H. Moen Co. v. Island Steel 

Erectors, Inc., 75 Wn. App. 480, 487-88, 878 P.2d 1246 (1994), rev'd on 

other grounds, 128 Wn.2d 745, 912 P.2d 472 (1996). 

A party acting in concert in a negligent manner with an immune 

entity, such as Mr. Cano's direct employer under Title 51 RCW, may also 

be liable to the injured plaintiff for the immune entity's share of 

negligence. See 16 Wash. Prac., Tort Law And Practice § 12.22 (3d ed.). 

Evidence showing action in concert includes the degree of 

collaboration between King County, Jacobs, and KST. This is shown by 

their regular progress and safety meetings, the collaborative 

101 RCW 4.22.070 (a) provides: 
A party shall be responsible for the fault of another person or for payment of the 
proportionate share of another party where both were acting in concert or when a person 
was acting as an agent or servant of the party. 
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Constructware process, as well as statements showing that Jacobs was an 

extension of King County's staff. 

C. Under Stute, Weinert. and RCW 49.17.060, King 
County and Jacobs owed Mr. and Mrs. Cano non
delegable duties to provide a workplace free of WISHA 
violations. 

Ignacio Cano-Garcia alleges he was injured as a result of King 

County's and Jacobs' breaches of duties to provide him with a workplace 

free of violations of specific regulations promulgated under the 

Washington Industrial Safety and Health Act of 1973 (WISHA). Under 

RCW 49.17.060 (2), an employer owes a duty to every worker at a job 

site, including workers employed by others, to ensure that it and its 

workers' employers comply with WISHA regulations. 

Mr. Cano alleges King County and Jacobs owed him these duties 

under Washington law, including Stute v. P.B.M.C. Inc., 114 Wn.2d 454, 

788 P.2d 545 (1990) and Weinert v. Bronco Nat. Co., 58 Wn. App. 692, 

795 P.2d 1167 (Div. 1, 1990) because they retained control of the job site 

and were in the best position to ensure his employer's compliance with 

safety regulations. This Stute / Weinert duty applies when a plaintiff s 

injuries are caused by a specific WISHA violation, and when either the 

defendant is a general contractor or the defendant retains the right to 

control the work performed on jobsite. 
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1. Under RCW 49.17.060 (2), employers owe a duty to all 
workers on a job site, not just their own employees, to 
protect them from specific WISHA violations. 

The "specific duty" clause of RCW 49.17.060 provides a duty for 

an employer to protect all employees on a job site from specific WISHA 

violations. RCW 49.17.060 applies to "each employer" and includes two 

clauses. 102 The first clause provides a general duty to "furnish to each of 

his employees a place of employment free from recognized hazards." As 

discussed by the Washington Supreme Court in both Stute v. P.B.M.C. 

Inc, 114 Wn.2d 454, 457-58, 788 P.2d 545 (1990) and Adkins v. 

Aluminum Co. of America, 110 Wn.2d 128, 152-53, 750 P.2d 1257, 1272 

(1988) this "general duty clause" applies only to an employer's direct 

employees. The second clause "imposes a specific duty to comply with 

WISHA regulations" Stute, 114 Wn.2d at 457 and "extends to employees 

of independent contractors when a party asserts that the employer did not 

follow particular WISHA regulations." Id. The Washington Supreme 

Court in both Stute and Adkins followed its decision in Goucher v. J.R. 

102 RCW 49.17.060 provides: 
Each employer: 
(1) Shall furnish to each of his employees a place of employment free from recognized 
hazards that are causing or likely to cause serious injury or death to his employees: 
PROVIDED, That no citation or order assessing a penalty shall be issued to any 
employer solely under the authority of this subsection except where no applicable rule or 
regulation has been adopted by the department covering the unsafe or unhealthful 
condition of employment at the work place; and 
(2) Shall comply with the rules, regulations, and orders promulgated under this chapter. 
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Simplot Co., 104 Wn. 2d 662, 709 P.2d 774, 780 (1985). In Goucher, the 

court adopted the reasoning of the federal Sixth Circuit Court of Appeals 

in Teal v. E.!. DuPont de Nemours & Co., 728 F.2d 799 (6th Cir.1984). 

The Teal court examined 29 U.S.C. § 654(a), the federal OSHA 

counterpart to RCW 49.17.060, and found its specific duty clause 

established a duty for an employer to protect all employees on its 

premises, not just its own, from violations of specific safety regulations. 

The Goucher court described the Teal court's reasoning as: 

When a party relies on the general duty clause, only those parties 

who are employees of the employer are protected. On the other hand, 

when a party relies on the specific duty clause on the ground that the 

employer failed to comply with a particular OSHA standard or regulation, 

then all of the employees who work on the premises of another employer 

are members of the protected class. 

Goucher v. 1.R. Simplot Co., 104 Wn. 2d 662, 672-673, 709 P.2d 

774 (1985) (emphasis in original). The Goucher court found "this 

rationale to be sound and [held the plaintiff], in alleging the violation of 

particular WISHA regulations, [ was] a member of the protected class." Id. 

at 673. 

2. Under Stute, a general contractor has per se control and 
non-delegable duties to protect all workers on its jobsite 
from WISHA violations. 
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In Stute v. P.B.M.C. Inc., 114 Wn.2d 454, 788 P.2d 545 (1990) the 

Washington Supreme Court found RCW 49.17.060 (2) established a 

"nondelegable duty on general contractors to provide a safe place to work 

for employees of subcontractors" by ensuring its subcontractors comply 

with WISHA regulations. Stute, 114 Wn.2d at 463 (emphasis added). The 

Court explained a "general contractor's supervisory authority is per se 

control over the workplace, and the duty is placed upon the general 

contractor as a matter of law." Id. at 464 (emphasis added). The Court 

held "the general contractor should bear the primary responsibility for 

compliance with safety regulations because the general contractor's innate 

supervisory authority constitutes sufficient control over the workplace." 

Id. (emphasis added). This responsibility is justified as a "general 

contractor's supervisory authority places the general in the best position to 

ensure compliance with safety regulations." Id. at 463. 

3. There is a genuine issue of material fact as to whether 
King County or Jacobs were, in fact, general 
contractors on the Brightwater Project; their labels are 
not dispositive. 

While King County and Jacobs have labeled KST as the "general 

contractor" and Jacobs as a "construction manager," such labels are not 

dispositive. There is evidence from which a finder of fact can infer that 

King County was, in fact, a general contractor on the Brightwater project. 
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King County, through its Wastewater Treatment division, is clearly in the 

business of building treatment plants and conveyance systems such as 

those constructed in the Brightwater project. 103 King County contracted 

with eight "main entities" to get the work done on the Brightwater project, 

including six companies working on the conveyances. 104 The project 

includes three major tunnel conveyance projects, plus three facilities 

contracts,105 with a total budget estimated at about $1.8 billion.106 

Similarly, there is also evidence to support a finding that Jacobs 

was a general contractor on the project, as it was hired to manage the 

project "and get the work completed per the contract.,,107 To that end, 

Jacobs provided a detailed "Project Master Schedule" tracking each task 

on the project in detail,108 provided construction management services 

including project management, project controls (scheduling), cost control 

and estimating, information management, contract administration, resident 

engineering and inspection, and unplanned work. 109 Jacobs implemented 

and administered the Constructware system, was intimately involved in 

103 See CP 203 (Map labeled "System Investments"); CP 317 (Deposition of Leon 
Maday, pages 130:3 -131:12). 
104 CP 298 (Deposition of Leon Maday, pages 38:4 - 40: 15). 
105 CP 294 (Id. at 9:5-9). 
106 CP 299 (Id. at 42: 11-14). 
107 CP 319 (Deposition of Leon Maday, page 138: 11-13). 
108 CP 247 (Project Master Schedule); CP 320-324 (Deposition of Leon Maday, Oct. 29, 
2010, pages 141: 12 - 147: 17 and 154:9 - 157:8). 
109 CP 335 (Id. at 10:24 - 11: 19); CP 366-371 (Detailed discussion of Jacobs' contract 
with King County in John Critchfield's deposition). 

30 



the submittal review process, and had inspectors on site on a constant 

basis to monitor and track construction activities on a "minute by minute" 

basis. 110 

Although King County chooses to call each of the eight or more 

entities working for it on the project "general contractors," a jury may find 

that these entities are actually subcontractors to King County and that 

King County is, in fact, a general contractor on the project. A jury may 

also find that although KST contracted with King County rather than with 

Jacobs directly, Jacobs was a general contractor for the purpose of Stute 

analysis. 

Division One recently rejected a similar attempt to label away a 

defendant's duties in Afoa v. Port of Seattle. In Afoa, the defendant Port 

claimed the contract with the plaintiffs employer, EAGLE, was merely a 

"license agreement." Division One found such labels to be "immaterial," 

explaining: 

Whether the agreement between the Port and EAGLE is 
called a "license agreement" or any other term is 
immaterial. Nor does it matter that the Port does not 
consider EAGLE to be an "independent contractor." The 
issue is whether the Port has a contractual relationship with 
EAGLE by which it retained control over the manner in 
which EAGLE provided [the] ground services [work]. 

110 CP 356 (Deposition of John Critchfield, page 24:1-25). 
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Afoa v. Port of Seattle, _ Wn. App _, _ P.3d _, 2011 WL 

612716,3, Div. 1 No. 64545-5-1 (Feb. 22, 2011). 

4. Under Weinert, non-delegable duties to protect workers 
from WISHA violations described in Stute extend to job 
site owners that retain control or hold innate 
supervisory authority over the site. 

The non-delegable duty recognized in Stute applies to job site 

owners who retain control over a workplace. See e.g. Weinert v. Bronco 

Nat. Co., 58 Wn. App. 692, 795 P.2d 1167 (Div. 1, 1990); Kinney v. 

Space Needle Corp., 121 Wn. App. 242, 85 P.3d 918 (Div. 1,2004); Doss 

v. ITT Rayonier, Inc., 60 Wn. App. 125, 126, 803 P.2d 4 (Div. 2, 1991), 

review denied, 116 Wn.2d 1034, 813 P.2d 583 (1991). In applying this 

duty, Washington sees no significant distinction between a job site owner 

and a general contractor where the owner's position is comparable to that 

of a general contractor. In Weinert v. Bronco Nat. Co., Division One 

wrote: 

We do not overlook the fact that Bronco is an 
owner/developer rather than a general contractor hired by 
an owner. We see no significance to this factor insofar as 
applying Stute to the facts of this case. The 
owner/developer's position is so comparable to that of the 
general contractor in Stute that the reasons for the holding 
in Stute apply here. The purpose of the statutes and 
regulations relied upon in Stute is to protect workers. 
The basis for imposing the duty to enforce those laws on a 
general contractor exists with respect to an 
owner/developer who, like the general contractor, has the 
same innate overall supervisory authority and is in the 
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best position to enforce compliance with safety 
regulations. 

Weinert, 58 Wn. App. at 696. (emphasis added). In Doss v. ITT 

Rayonier, Inc., Division Two followed Weinert in in finding a defendant 

mill owner Rayonier owed duties to a worker employed by cleaning 

contractor Del Hur where "Rayonier required Del-Hur to comply with 

'applicable' safety regulations, [and] both assigned safety supervisors to 

the job." Doss v. ITT Rayonier, Inc., 60 Wn. App. 125, 126, 803 P.2d 4 

(Div. 2, 1991), review denied, 116 Wn.2d 1034, 813 P.2d 583 (1991). 

Similarly, the Kinney court wrote: 

While jobsite owners are not per se liable under the 
statutory requirements of RCW 49.17, they may retain a 
similar degree of authority to control jobsite work 
conditions and subject themselves to WISHA regulations. 
This is true where a jobsite owner is in a better position to 
ensure WISHA compliance. 

Kinney, 121 Wn. App. at 248-249. (emphasis in original). In 

distinguishing the facts in Kinney from those in the Washington Supreme 

Court's decision in Kamla v. Space Needle Corp.,147 Wn. 2d 114,52 P.3d 

472 (2002) where the Space Needle Corporation was found not to have 

retained control of the work, the Kinney court explained, "where the 

jobsite owner does retain control it has a duty under WISHA to comply 

with the rules, regulations, and orders of that statute." Kinney, 121 Wn. 

App. at 248, n. 12. In short, the difference between the duties of a general 
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contractor and the duties of a jobsite owner is that the jobsite owner's 

duties require a showing of retained control, whereas a general contractor 

retains control per se. Mr. and Mrs. Cano submit that even if King County 

is not found to be the general contractor and thus have per se control, 

sufficient evidence supports their claims that and King County and Jacobs 

retained the requisite control of the workplace to have the duty to protect 

Mr. Cano from violations of WISHA regulations. 

5. The duties described in Stute and Weinert are 
concurrent within each defendant's scope of control. 

The duties described in Stute and Adkins are not limited to facts 

where the plaintiff is employed by an independent contractor that was 

directly retained by the defendants. Nor are the duties limited to only one 

entity found to be in the best position to ensure safety and WISHA 

compliance on the jobsite. The Stute court examined the duties in the 

context of one general contractor and one employer, and found "the 

general contractor should bear the primary responsibility for compliance 

with safety regulations." Stute, 114 Wn.2d at 464. 

The concurrent duties and liability of more than one party who 

controls the work of employees of an independent contractors were 

affirmed in both Wienert and Husfloen v. MTA, 58 Wn. App. 686, 794 

P.2d 859 (Div. 1, 1990). In Weinert, the plaintiff was employed directly 
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by Adrey Construction ("Adrey"). Adrey was employed by siding 

contractor D & D Siding and Construction ("D & D"), who was hired by 

defendant owner / developer Bronco National Company ("Bronco"). 

Weinert, 58 Wn. App. at 693. The Weinert court found that both Bronco 

and D & D owed duties to protect the worker from WISHA violations 

even though the jobsite owner did not hire the worker's employer directly, 

and noted that D & D's duty extended to the scope of the siding work it 

controlled. Id. at 697. 

In Husfloen, the defendant maintained Stute was "distinguishable 

because it involved two rather than three levels of employers." Husfloen, 

58 Wn. App. 689-690. This Court again refused to restrict duties to a 

specific contractual formula, finding "This factual distinction is without 

consequence." Id. 

Likewise, the Washington Supreme Court held duties of more than 

one party under RCW 49.17.060(2) and Stute are "concurrent 

responsibilities to workers" and that the "'independent negligence' of one 

entity should not be equated with "sole negligence." Gilbert H. Moen Co. 

v. Island Steel Erectors, Inc. 128 Wn.2d 745, 757, 912 P.2d 472 (1996).111 

The Supreme Court in Gilbert H. Moen explained: 

111 See also WPI 15.01 ("there can be more than one proximate cause") and Brashear v. 
Puget Sound Power & Light Co., Inc., 100 Wn.2d 204,208,667 P.2d 78,80 (1983) ("the 
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The subcontractor, despite the general contractor's 
workplace safety duty, retains concurrent responsibility 
to meet workplace safety standards in the areas under its 
control. ... In recognition that the duty to observe safety 
standards is a shared duty, Stute referred to the general 
contractor's duty in this regard as a "prime" or "primary" 
responsibility. However, each employer must comply 
with WISHA requirements. 

Gilbert H. Moen Co. v. Island Steel Erectors, Inc. 128 Wn.2d at 

757-758 (emphasis added)(intemal citations omitted). The facts here 

compare to those in the multi-party cases of Husfloen, Weinert, and 

Gilbert H. Moen. King County, Jacobs, and Mr. Cano's employer KST, 

each have concurrent responsibilities to Mr. Cano to ensure KST's 

compliance with safety regulations. 

6. King County and Jacobs cannot delegate non-delegable 
duties; disclaimers and indemnity provisions do not 
apply 

King County and Jacobs assert that provisions in King County's 

contract with KST assigned sole responsibility for safety to KST and also 

include indemnity provisions in favor of King County. They argue that 

these provisions shield them from liability or shift responsibility from 

them to KST. However, such provisions cannot delegate the non-

delegable duties imposed under Stute, nor can they extinguish the duties of 

act of another person, though a proximate cause of the accident, does not excuse the 
defendant's negligence unless the other party's negligence was the sole proximate cause 
of the plaintiffs injuries.") 
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King County and Jacobs to Mr. and Mrs. Cano, especially where the 

Canos are not parties to the contract. In Gilbert H. Moen, in addition to 

explaining concurrent responsibilities, the Supreme Court addressed such 

provisions, explaining the effects relate to indemnification and the 

determination of who ultimately pays for the damages and who defends 

any actions. Such determinations are to be made in an indemnification 

proceeding outside the context of the injured worker's direct action. 

Gilbert H. Moen Co. v. Island Steel Erectors, Inc. 128 Wn.2d at 759-760. 

Division Two also looks past disclaimers in the contract when 

resolving questions of control: 

[AJ written contract provision disclaiming control is not 
determinative on the question of control. The 
relationship of the parties, as amplified by the operating 
manual, the nature of the undertaking itself, and the amount 
of control actually exercised in performance of the 
undertaking, are the determinative factors. 

Jackson v. Standard Oil Co. of California, 8 Wn. App. 83, 93, 505 

P.2d 139, 145 (Div. 2, 1972) (emphasis added). 

7. Mr. and Mrs. Cano allege Mr. Cano's injuries resulted 
from specific WISHA violations 

Mr. and Mrs. Cano's claims that King County and Jacobs breached 

statutory duties under Stute and Weinert are supported by evidence of 

violations of several WISHA regulations, including but not limited to the 

following: WAC 296-800-11 005, WAC 296-800-1101 0, WAC 296-800-
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11035, WAC 296-155-040 (general standards for a safe workplace); WAC 

296-155-200, WAC 296-155-180, WAC 296-800-160, WAC 296-155-

17319, WAC 296-800-11005, WAC 296-800-11010 (regulations 

pertaining to requirements for personal protective equipment); WAC 296-

155-110, WAC 296-800-140, WAC 296-800-14005, WAC 296-800-

14020, WAC 296-800-14025 (regulations requiring accident prevention 

programs that are effective in practice); and WAC 296-800-130, WAC 

296-800-13020, WAC 296-800-13025 (safety meeting requirements). Mr. 

and Mrs. Cano have provided evidence to support their claims that Mr. 

Cano's injuries were proximately caused by violations of these 

regulations. From the evidence presented, a jury may conclude that Mr. 

Cano was not provided with adequate PPE, adequate safety training, or 

with an accident prevention program that was effective in practice. 

8. Genuine issues of material fact exist as to whether King 
County and Jacobs retained control or held innate 
supervisory authority over the job site analogous to that 
of a general contractor. 

If King County and Jacobs are found to actually be general 

contractors on the Brightwater project, their control of the site would be 

established per se. But even if per se control is not found, there are 

genuine issues of material fact as to whether King County and Jacobs 
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retained the right to control the work on the jobsite or held innate 

supervisory authority analogous to that of a general contractor. 

"Whether a right to control has been retained depends on the 

parties' contract, the parties' conduct, and other relevant factors. One such 

factor is a principal/employer's interference in the work of the independent 

contractor; however, a right to control can exist even in the absence of that 

factor." Phillips v. Kaiser Aluminum, 74 Wn. App. 741, 875 P.2d 1228 

(Div. 2, 1994). Determining whether a jobsite owner is comparable to a 

general contractor is a highly fact-specific inquiry. "[T]his detemlination 

is fact-based, and turns on factors such as whether the [defendant] retained 

control over the manner in which [plaintiff s employer] and its employees 

did their work." Afoa v. Port of Seattle, _ Wn. App _, _ P.3d _,2011 

WL 612716, 7, Div. 1 No. 64545-5-1 (Feb. 22, 2011) citing Kamla v. 

Space Needle Corp., 147 Wn.2d 114, 125,52 P.3d 472 (2002).112 

In Kamla v. Space Needle Corp, the Washington Supreme Court 

explained: 

112 In Afoa, the Court of Appeals found there was at least a genuine question of material 
fact that the Port owed the same duties to plaintiff Brandon Afoa as claimed by Mr. and 
Mrs. Cano in this case. This holding is not inconsistent with that of Kamla, as shown by 
the decisions of Justice Linda Lau in both Afoa and Kamla. Justice Lau of Division One 
of the Court of Appeals concurred with the Afoa opinion. Justice Lau happens to have 
been the trial judge in Kamla, whose summary judgment in favor of the Space Needle 
Corp. was affirmed by the Supreme Court. 
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Jobsite owners can run the gamut from an owner/developer 
with the same degree of knowledge about WISHA 
compliant work conditions as that of a general contractor to 
a public corporation without any knowledge about WISHA 
regulations governing a specific trade. Because jobsite 
owners may not have knowledge about the manner in 
which a job should be performed or about WISHA 
compliant work conditions, it is unrealistic to conclude all 
jobsite owners necessarily control work conditions. 

Kamla v. Space Needle Corp., 147 Wn.2d 114, 52 P.3d 472 

(2002). The Kamla court found the Space Needle Corp. was not 

comparable to a general contractor with respect to Pyro, its fireworks 

subcontractor, because although the Space Needle Corp. had control of the 

premises, including the elevators that caused the Plaintiffs injury, it did 

not control the work. 

In stark contrast, here the Wastewater Treatment Division of King 

County is a massive agency that is engaged in building conveyances and 

facilities throughout the Puget Sound region, including the $1.8 billion 

Brightwater project. Jacobs is a professional construction manager that 

describes itself as an extension of King County's staff. If anyone can be 

said to have the same knowledge of WISHA standards and level of 

expertise as a general contractor, such that it is best position to ensure 

compliance with safety regulations, surely this would include King County 

and Jacobs. At the very least, the degree of control they have over the job 

site raises genuine issues of material fact. 
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Washington courts have found Stute and Weinert duties do not 

apply where defendants are relatively unsophisticated entities, such as 

homeowners, for whom the duties are inappropriate, or where a job site 

owner truly has minimal contacts with the work performed. Division Two 

has held these duties do not apply to homeowners renovating their 

personal residences who were not "employers" under the statute because 

they were "not engaging in an activity for gain or livelihood." Rogers v. 

Irving, 85 Wn. App. 455, 463, 933 P.2d 1060 (Div. 2, 1997); Smith v. 

Myers, 90 Wn. App. 89,950 P.2d 1018 (Div. 2,1998). The Rogers court 

explained: 

Homeowners, not being business enterprises, are typically 
ill-equipped to assume the duties that Rogers' interpretation 
of 'employer' would impose upon them. They are unlikely 
to know how to provide features such as fall arrest systems, 
or how to contract for indemnity. 

Rogers, 85 Wn. App. at 463. In Neil v. NWCC Investments, 155 

Wn. App. 119,229 P.3d 837 (Div. 1.,2010), Division One found no duty 

where there was no showing that defendant NWCC Investments had 

retained any control over the work. Specifically, the court noted that none 

of the contract documents showed that "NWCC Investments retained 

control over construction means or contained any express provisions 

regarding compliance with safety measures." Id. at 122-123. Further, the 
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plaintiffs employer testified he spoke with the owner's representative 

only once and was never told how to perform any work. Id. at 128. 

Again, in stark contrast, here there is ample evidence to show that 

King County's contract with KST retained the right to control the means 

and methods of the work as well as KST's safety practices, and exercised 

this control through it's submittal requirements process, though its 

"project wide coordination," and through the "minute by minute" 

supervision ofKST by Jacobs' inspectors. While King County and Jacobs 

may claim they are not directing the work, the submittal requirements 

process clearly shows they have control. KST is required to submit their 

plans for review prior to doing the work. Then King County, informed by 

Jacobs' recommendations, can both comment on and reject KST's plans. 

If KST's plans are rejected, it must submit new plans and gain King 

County's approval prior to doing the work. King County's veto power 

applies not only to safety, but to "all the technical submittals, all the 

method statements, [and] all the products they're going to use.,,113 From 

these facts a reasonable juror may conclude that King County and Jacobs 

are in fact directing KST's work. 

113 Deposition of Leon Maday, Oct. 29, 2010, page 67:12 - 19. 
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D. Under Kelley and Afoa, King County and Jacobs owed 
Mr. and Mrs. Cano common law duties to provide Mr. 
Cano with a safe workplace under the retained control 
doctrine. 

Prior to Stute, Wienert, and the enactment of WISHA, Washington 

recognized a common law duty "to provide a safe place of work" where 

one who engaged an independent contractor "retained control" over some 

part of the work. Kelley v. Howard S. Wright Const. Co. 90 Wn.2d 323, 

330, 582 P.2d 500, 505 (1978) citing Restatement (Second) of Torts § 409 

(1965). This duty can also be established where "one who engages an 

independent contractor retains actual control over the workplace and 

affirmatively assumes responsibility for project safety." Smith v. Myers, 

90 Wn. App. 89, 95, 950 P.2d 1018 (Div. 2, 1998). However, a showing 

of actual control is not required. "The test of control is not the actual 

interference with the work of the subcontractor, but the right to exercise 

such control." Kelly, 90 Wn.2d 323 at 331 citing Fardig v. Reynolds, 55 

Wn.2d 540, 348 P.2d 661 (1960) (emphasis added). 

The common law duties were also reaffirmed in Afoa v. Port of 

Seattle. The Afoa court found the duties apply "where an employer must 

have retained a right 'to so involve oneself in the performance of the work 

as to undertake responsibility for the safety of the independent contractor's 

employees.'" Afoa v. Port of Seattle, _ Wn. App _, _ P.3d _, 2011 

WL 612716, 5, Div. 1 No. 64545-5-1 (Feb. 22, 2011) quoting Hennig v. 
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Crosby Group, Inc., 116 Wn.2d 131, 134,802 P.2d 790 (1991) (quoting 

Epperly v. Seattle, 65 Wn.2d 777, 785, 399 P.2d 591 (1965». The Afoa 

court also cited comment c. to Restatement (Second) of Torts § 414 (1965) 

with approval, finding common law duties apply where there is "such a 

retention of a right of supervision that the contractor is not entirely free to 

do the work in his own way." Id. (quoting Restatement (Second) of Torts 

.§....±l..1 (1965) cmt. c.) Division Two also reaffirmed common law duties 

under the retained control doctrine in Arnold v. Saberhagen Holdings, 

Inc., 157 Wn. App. 649, 240 P.3d 162 (Div. 2, 2010).114 

While there may be some differences between the statutory duties 

and the duties under the common law doctrine of retained control, both 

duties involve similar inquiries into a defendant's right to control the work 

on the job site. For the reasons discussed above in the context of the 

statutory duty, there are at least genuine issues of material fact as to 

whether King County and Jacobs retained the right to control Mr. Cano's 

work. There are fact questions as to whether King County and Jacobs 

retained actual control over the workplace through Constructware, the 

submittal review process, and the "minute by minute" supervision of the 

114 In an asbestos exposure case, the Arnold Court found that defendant Lockheed owed 
plaintiffs a duties of care under the retained control doctrine and duties of a possessor of 
land to an invitee. The Court found that statutory claims under WISHA were not 
available to the plaintiffs since the cause of action arose before the enactment of WISH A, 
but found that claims were available to the plaintiffs under WISHA's predecessor statute. 
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project by Jacobs' inspectors on the site. There are also fact questions as 

to whether King County and Jacobs affirmatively assumed safety 

responsibilities through their veto power over KST's safety plans and 

practice, through grading and enforcement of their safety incentive plans 

under the SER program, and through the level of authority delegated to 

Jacobs' inspectors as documented in their Safety Observation Reports. 

E. Fact questions exist as to whether King County 
breached duties owed to Mr. Cano as an invitee on 
premises. 

It has been observed that "In the background [of jobsite injury 

cases] is the property owner's common law duty to protect invitees from 

harm." Kamla v. Space Needle Corp.,147 Wn. 2d 114, 129, 52 P.3d 472 

(2002) (Chambers, J., Dissent). The "legal duty owed by a landowner to a 

person entering the premises depends on whether the entrant [is] a 

trespasser, licensee, or invitee." Iwai v. State, 129 Wn. 2d 84, 90-91, 915 

P.2d 1089 (1996). As the undisputed possessor of the jobsite premises, 

King County owed Mr. Cano the duty of an invitee. A possessor of land 

owes invitees an "affirmative duty to use ordinary care to keep the 

premises in a reasonably safe condition" Degel v. Majestic Mobile Manor, 

Inc., 129 Wn.2d 43, 49, 914 P.2d 728 (1996). See also Younce v. 

Ferguson, 106 Wn.2d 658, 667, 724 P.2d 991 (1986) citing McKinnon v. 

Washington Fed. Sav. & Loan Ass'n, 68 Wn.2d 644, 650, 414 P.2d 773 
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(1966) ("An invitee is owed a duty of ordinary care.") Under the 

Restatement (Second) of Torts § 343A as adopted in Washington, "a 

landowner is liable for harm [to an invitee] caused by an open and obvious 

danger if the landowner should have anticipated the harm, despite the open 

and obvious nature of the danger." Kamla, 147 Wn.2d at 126. 

As Mr. Cano was on the King County's premises for a purpose 

connected with King County's wastewater treatment business, he is a 

business visitor, which is an invitee. The Restatement (Second) of Torts § 

332 (1965), as adopted in Washington, defines an invitee as follows: 

(1) An invitee is either a public invitee or a business visitor. 
(2) A public invitee is a person who is invited to enter or 
remain on land as a member of the public for a purpose for 
which the land is held open to the public. 
(3) A business visitor is a person who is invited to enter or 
remain on land for a purpose directly or indirectly 
connected with business dealings with the possessor of the 
land. 

Restatement (Second) of Torts (1965) § 332 as quoted in Younce 

v. Ferguson. 106 Wn.2d 658, 667, 724 P.2d 991 (1986). "A licensee 

includes a social guest, that is, a person who has been invited but does not 

meet the legal definition of invitee." Id. In contrast, "[e]mployees of 

independent contractors hired by landowners are invitees on the 

landowners' premises." Kamla, 147 Wn.2d at 126. 
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Fact questions exist as to whether Mr. Cano was injured as a result 

of conditions of the land including not only the concrete itself, but the 

seepage of water into the concrete that arguably led to the mixture of 

concrete and water exceeding the height of Mr. Cano' s boots and 

breaching the duct tape seam. As such, there is a genuine issue of material 

fact as to whether King County breached its duty of ordinary care under 

the circumstances by allowing these conditions to exist. 

F. Mr. Cano's Labor and Industries claim must not be 
considered, and RCW 4.22.070(1) prohibits any 
apportionment of fault to Mr. Cano's employer. 

In oral argument, the trial court considered that Mr. Cano may 

have received worker's compensation payments for his injuries, as well as 

the fault of his employer, in its decision to grant summary judgment in 

favor of King County and Jacobs. RP 24 :22 - 25: 11. Consideration of 

either one of these items is improper. 

Evidence of worker's compensation payments is generally 

inadmissible as a collateral source and irrelevant to liability. See RCW 

5l.28.070; Mebust v. Mayco Mfg. Co., 8 Wn.App. 359, 506 P.2d 326 

(Div. 1, 1973); Johnson v. Weyerhaeuser Co., 134 Wn.2d 795, 953 P.2d 

800 (1998); Wheeler v. Catholic Archdiocese of Seattle, 124 Wn.2d 634, 

640, 880 P.2d 29, 32 (1994); RCW 5l.28.070; Ciminski v. SCI Corp., 90 

Wn.2d 802, 804, 585 P.2d 1182 (1978); Stone v. Seattle, 64 Wn.2d 166, 
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172, 391 P.2d 179 (1964). Note that the Washington Department of Labor 

and Industries has filed a Notice of Interest in Recovery in this matter. CP 

18. 

Any fault on the part of Mr. Cano's direct employer, KST, does 

not relieve King County and Jacobs of liability. Duties owed by King 

County, Jacobs, and KST are concurrent. Gilbert H. Moen Co. v. Island 

Steel Erectors. Inc. 128 Wn.2d 745, 757, 912 P.2d 472 (1991). Further, 

RCW 4.22.070(1) prohibits any fault from being attributed to KST. Since 

KST is Mr. Cano's employer, it is immune under Title 51 RCW. RCW 

4.22.070(1) provides, in relevant part: 

(1) In all actions involving fault of more than one entity, 
the trier of fact shall determine the percentage of the total 
fault which is attributable to every entity which caused the 
claimant's damages except entities immune from liability 
to the claimant under Title 51 RCW. 

The entities whose fault shall be determined ... shall not 
include those entities immune from liability to the 
claimant under Title 51 RCW. Judgment shall be entered 
against each defendant except those who have been 
released by the claimant or are immune from liability to 
the claimant. 

RCW 4.22.070(1) (emphasis added). 

The Washington legislature amended RCW 4.22.070 in 1993 to 

prevent fault from being assessed to an employer with immunity under 

Title 51 in order to overrule Clark v. Pacificorp, 118 Wn.2d 167,822 P.2d 
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162 (1991) which required a Jury to apportion fault to all entities 

responsible for a workplace injury, including the injured worker's 

employer, in effect carving away part of the worker's recovery. This is no 

longer the case as explained by the Moen court: 

RCW 4.22.070 was amended in 1993 in response to Clark . 
. . to exclude an employer with immunity under Title 51 as 
an entity against which fault could be assessed. In other 
words, it is now clear an entity in Moen's position could 
not use the empty-chair defense, and would be liable for the 
employer's share of the fault. 

Moen, 128 Wn.2d at 759 n. 7. The Moen court held that evidence 

of the worker's employer's negligence can be used to reduce a third party 

general contractor's liability only in an indemnification proceeding outside 

the context of the injured worker's direct action. Id. at 759-760. The 

Supreme Court further emphasized its message in Edgar v. City of 

Tacoma, when it observed, "Under the 1993 version ofRCW 4.22.070(1), 

the percentage of fault attributable to an immune employer is not a 

relevant issue of fact because it has no legal effect on the respective 

liability of the parties." Edgar v. City of Tacoma, 129 Wn.2d 621, 623, 

919 P.2d 1236 (1996). Thus, as KS T' s duties are concurrent with King 

County's and Jacobs' duties, and no fault on the part of KST is to be 

applied to reduce the liability of King County or Jacobs, it cannot be 

applied to dismiss Mr. and Mrs. Cano's claims. 

49 



v. CONCLUSION 

Mr. Cano alleges he was injured as a result of King County's and 

Jacobs' breaches of statutory and common law duties as described above. 

When viewed in the light most favorably to Mr. and Mrs. Cano, as 

required by summary judgment standards, a reasonable juror may find that 

King County and Jacobs had innate supervisory authority over the job site 

and retained the right to control the work such that they were analogous to 

general contractors. There is also evidence to show King County breached 

duties to Mr. Cano as a business visitor invitee on premises. 

Duties under Stute, Weinert, and the common law retained control 

doctrine are concurrent and King County and Jacobs are not relieved of 

these duties by any fault on the part of KST, Mr. Cano's employer. These 

duties are also non-delegable, such that any contractual provisions 

purporting to disclaim liability may entitle a defendant to indemnity, but 

do not affect the worker's direct action. For the aforesaid reasons, Mr. and 

Mrs. Cano respectfully request this Court reverse the dismissal of their 

claims. 

Respectfully submitted this I S1"day of April, 2011. 

BISHOP LAW OFFICES, P.S. 

,b~~ 
Derek K. Moore 
WSBA No. 37921 
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VI. APPENDIX 

No. Description No. of 
Pages 

1. Photographs of Ignacio Cano-Garcia and his injuries 1 

2. Photographs of the Jobsite as provided by King 3 
County, Bates marked KC 001565; KCOOI567; and 
KC 001568 and as referenced to and discussed in the 
Deposition of Ignacio Cano-Garcia of December 20, 
2010,83:7-87:1. 

3. Copy of 1 
http://www.kingcounty.gov/environmentlwtd 
Iconstructionlnorthlbrightwater.aspx (last visited Jan. 
17,2011) 

4. Map ofPuget Sound area labeled "System 1 
Investments" as marked as Exhibit 1 to the 
Deposition of Leon Maday, October 29,2010 

5. Brightwater Treatment System Map as marked as 1 
Exhibit 2 to the Deposition of Leon Maday, Oct. 29, 
2010 

6. Construction Management Organization Chart of the 1 
Brightwater Treatment System as Bates marked JCI 
01003 by Defendant Jacobs Civil and as marked as 
Exhibit 5 to the Deposition of Leon Maday, Oct. 29, 
2010 

7. Section 01063 of the Contract between King County 9 
and KST titled "Health and Safety," as Bates marked 
KC000487 - KC 000495 by Defendant King County 
and as marked as Exhibit 7 to the Deposition of Leon 
Maday, Oct. 29, 2010 

8. Section 01064 of the Contract between King County 5 
and KST titled "Safety Incentive Program," as Bates 
marked KC000497 - KC 000501 by Defendant King 
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Pages 

County and as marked as Exhibit 8 to the Deposition 
of Leon Maday, Oct. 29, 2010 

9. Amendment No.1 to "Construction Management 13 
Services Agreement" between King County and 
Jacobs Civil, as Bates marked KCOO 1005 - KC 
001017 by King County and as marked as Exhibit 9 
to the Deposition of Leon Maday, Oct. 29, 2010 

10. Amendment No.2 to "Construction Management 7 
Services Agreement" between King County and 
Jacobs Civil, as Bates marked JCI 00904 - JCI 00910 
by Jacobs Civil and as marked as Exhibit 10 to the 
Deposition of Leon Maday, Oct. 29, 2010 

11. Project Master Schedule of the Brightwater 1 
Treatment System as marked as Exhibit 6 to the 
Deposition of Leon Maday, Oct. 29, 2010. To date, 
Respondents have not yet provided the more detailed 
chart of approximately 16 pages that Appellants 
requested 

12. "Safety Evaluation Scoring Form" as used in the 12 
depositions of Connie Krier and John Critchfield, 
which was originally provided by Defendant Jacobs 
Civil in response to Plaintiffs' discovery requests and 
Bates marked JCI 00040 - JCI 00051. This was 
provided electronically in a .pdf file in a format much 
larger than 8 lh x 11 inches. This copy has been 
cropped from its original size in an attempt to 
improve legibility when printed. 

13. December 23,2008 "safety accident" e-mail from 2 
Devin Harmia and description of the incident as 
provided by Defendant Jacobs Civil in response to 
Plaintiffs' discovery requests and Bates marked JCI 
01078 and JCI 01077. 
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Pages 

14. Safety Observation Reports of Noah Brenner as 10 
provided by King County and Bates Marked KC 
000015 through KC 000024. 

15. Safety Observation Reports of Clifford Feurtado 2 
dated December 9,2008 and December 10,2008, as 
provided by King County and Bates Marked KC 
000025 and KC 000026. 

16. Safety Observation Reports of Connie Krier dated 2 
December 9,2008 and June 23,2010, as Bates 
Marked JCI 01131 and JCI 01137 by Jacobs Civil 
and marked as Exhibits 1 and 2 to the Deposition of 
Connie Krier, Dec. 7, 2010. 

17. Section 01300 of the Contract between King County 4 
and KST titled "Health and Safety," as provided in 
response to Plaintiffs' discovery requests and Bates 
marked KC000536 - KC 000539 by Defendant King 
County. 

18. Published Opinion in Afoa v. Port of Seattle, _ Wn. 16 
App _, _ P.3d _,2011 WL 612716, Div. 1 No. 
64545-5-1 (Feb. 22, 2011) 
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PART 1 GENERAL 

1.01 SUMMARY 

SECTION 01063 

HEALTH AND SAFETY 

A. This Section specifies procedures for complying with applioable requirements, laws, and regulations 
related to worker and tile p~bllc safety and health. It 15 not the intent of the County to develop, 
manage, direct. and admlOister the safety and health programs of contractors or In any way assume 
the responsIbility for the safety and health of their employees. It Is required that all Contractors adhere 
to applicable federal, state, and local safety and health standards. 

8. It is not the intent of the County Wastewater Treatment Division (WTD) to list arid Identify all 
applicable safety codes, standards. and regulallons requiring compliance by en contractor and 
subcontractor groups. Contractor and' subcontractors shall be sQlely responsible for Identifying and 
determining all safety codes, standards, and .regulations Ihat are applicable 10 the work. 

C. AU Work shall meet the requirements in Chapter 49.17 RCW and 29 CFR 1926 and be considered In 
the bid amount per RCW 39.04.180, as applicable. 

D. 8e responsible for employing adequate safety measures and taking all other actions reasonably 
necessary to protect the life, health. and safety Of the public and 1:11 protect adjacent and County 
property in connection with the performance of the Work. This requirement applies continuously 24 
hours a day, seven days a week. working and non-working hours. 

E. Contractor and subcontractors are encouraged to use the consulting services of the State of 
Washington'S Department of Labor and Industries (WISHA). The Seattle Field Office Is located at: 
315 5th Avenue South. Suite 200 
SeatHs, WA 98104-2607 
(206) 515·2800 
http://ViWW,lnl.wa,gov/wlsha/ 

F. Related Sections: The work of the followIng SecUons is related to the work of this Section. Other 
Sections, not referenced below, may also be related to the proper performance of this work. It Is the 
Contractor's responsibility to perform all the work required by the Conlraot Documents . 
t. Section 01064: Stlfety Incenthle PI'D!Jfllm At 
2. A1 Section 01999: Standard Forms. 
3. At Section 02312: Tunnel Rescue Teams. 

1.02 QUALITY ASSURANCE 

A. Referenced Slandards: This Secllon incorporates by reference the latest revision of the following 
documenls, It is a part of this SecHon as specHled and modified. In case of a conflict between the 
requirements of this Saelion and Ihose of a listed document. the requIrements of this Secllon shall 
prevail. 
ReferenCE! 
29 USC 651 el seq. 
29 CFR 1910.146 
29 CFR 1910.147 
29CFR 1926 
Chapter 296-24 WAC 
Chapter 296-36 WAC 
Chapter 296-37 WAC 
Chapler 29E3-45 WAC 
Chapter 2.96·62 WAC 
Chapter 296-65 WAC 

Brighlwater Conveyance Easl Contract 
08/10/05 . 

~ 
Federal Occupational Safety and Health Act 
Permit Required Confined Spaces 
Conlrol of Hazardous Energy (Iockoulftagout) 
SafetY and Health Regulations for Construction 
"WtSHA General Safety and Health Standards 
WISHA Compressed Air Work 

.. " WISHA Safety Standards for Commercial Diving 
WISHA Electrical Workers Safety Rules 
WISHA General Occupational Health Standards 
Asbestos Removal & Encapsulation 

01063-1 CS3060C 
Addendum NO.1 

KC 000487 



Reference I!.t!i 
WISHA Process Safely Management Standards 
COlll~tructloi1 Safety 
Safety and Health Core Rules 
Emergency Response 

Chapter 296-67 WAC 
Chapler 296-155 WAC 
Chapter 296-800 WAC 
Chapter 296-824 WAC 
NFPA820 . Standard for Fire Protection In Wastewater Treatment and Collection 

Facilllies . 
Chapter 01\9.17 RCW 
RCW 39.04.180 
WAC 296-800-110 

B. Qualificatlon's: 

Washington Industrial Safety and Health Act (WISHA) 
Trench Safety Systems. Safety Systems Required 
Employer responsibilities: Safe workplace .- Summary 

1. Site Health and Safety Officer: 
a. Possess a minimum of five years progressive safety experIence In the field of underground 

safety and demonstrate work experIence on proJec1ll similar in nature to the work to be done 
on this Contract. 

b. Be knowledgeable concemlng all Federal and State regulations applicable to safety: ' 
c. Completed the OSHA 40·hour safety and Health Course (OSHA 500). ' 
d. Possess competent person certification in construcUon safety disciplines related to the work to 

be performed and be able to Identify competent persons required by Slate and Federal safety 
standards for which they are not certified. 

e. Training and current certificatfon for CPR and Firs! Aid. 
f. Possess training and be capable of performing accident InvestfgaUons and developing a 

concise report. . 
g. Possess training In the development and presentation of safety training meetings. 

2. Shift Safety OHicers: 
a Possess a minimum of three years progressive safety experience In the field of unde.-ground 

safety and demonstrate work experienca on projects similar in nature to the work to be done 
on this Contract. 

b. Be knowledgeable concerning all Federal and State regulations applicable to safety. 
c. Completed the OSHA 1 O·hour Safety and HeaHh Course. . 
d, Possess competent person certification in construction safety disciplines related to the work to 

be performed and be able to identify competent persons required by State and Federal safety 
standards for which they are not certilled . 

e. Trained in and possess current certification for CPR and First Ald. 
3. Superintendent: . 

a. Experienced In compressed air work per WAC 296-36·020 
4. Although not required, the followIng qualifications may be conslderetl 8S contlibuHng to the 

relevant experience required herein for Paragraphs 01063·1.028.1 and 01063·1.026.2:. 
a. Certified Safety Professional (CSP) certiflcaUon from the American Society of Safety 

Engineers. 
b. California Certified Gas Tesler and the Certified Tunnel Safety Representative. 
c. MSHA Tunnel Rescue Team tmlnlng certification, in the form or a Rescue Trainer card. 
d. Degree from an Institution of higher learning In Occupational Safety and Health. 
e. ASSE Certified Safety Technician (CST). 
f. QualiHoation as an instructor In CPRlFlrst Aid or the OSHA 30 hour program. 

1.03 SUBMllTALS 

A. Procedures: Seellon 01300. 

B. Qualifications. 

C. Accident Prevention Plan (APP): .' , ' ' 
1. Implement the Accident Prevention Program (APP) submitted per Section 00440 and accepted at 

the conclusion of the bid evaluation. Submit two copies, Inc;ludlng aU required revisio,ns, within five 
days of the effective date of tne NTP 

2. RevIsions during the Contract,11me. 

. BrfghlWater Conveyance East Conlract 
08{10105 
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D. Site Specific Health and Salety Plan (HASP): 
1. Submit one copy of Baoh version of the HASP for review prior to starting war!<. At a minimum, submit 

vBrslons Which address the following categories of construction work or as requested by the Project 
Representative: 
a. North Oreek Portal site (NCPS) prepaI1!llon. 
b. NCPS shaft and linailinlng. 
c. Microtunnel and shalls. 
d. Tunneling, concrete segment erection, and Iail void grouting. 

. e. Tunneling inspection stops, maintenance slops, and boulder stops. 
f. Treatment Plant (TP) site preparation and portal construcUon .. 
g. Tunnellinalllnlng and backfilling. 
11. Field tunnel plpe applied lining and lunnel pipe inspection. 
I. Tunnel lours. . 
j. AcUvlllss not associated with the above categories of worK. 

2. After all comments have been incorporated, submit two copies Including all required revisions, for each 
HASP. .. . '. .' 

E. Revised HASP that addresses ohanges requested per Paragraph 01063-3.02. 

F. InOldent Report(s) and citations: Provide thrae caples. 

G. Minutes and fist of attendees of the pre-Job safelY meeting: Provide three copies within three days of the 
meeting.' .. 

H. Minutes and list of attendees of weekly safely tailgate meeting: Provide three copies within' three days of 
the meeting. • 

I. Monthly Contractor Injury Summaiy l1eport: ProvIde Ihree copies each month within len days of the end of 
each month, . 

J. Notioe and listing of flammable liquids and liquefied petroleum gases when planned 10 be used on the work 
site. . 

1.04 POSITION REQUIREMENTS 

A. Site Health and Safety Officer: 
1. On-site, full time, safelY professional responsible to perform safety functions. 
2. Have no other duties then safely related functions. . 
3. . AdmInIstrator and enforcer of the SIP. See SectIon 07064. Ai 

B. Shift Safety OtIlcers: 
1. Shall be on-site at all times when work Is being perfonned when the Site Health and Safety Officer Is 

not present 

C. Superintendent: . 
1. Per WAC 296-36-()20, a superintendent experienced In compressed air work and in full charge ollhe 

JOb, s~an be on-site while work In compressed air is tn progre~s. 

1.05 SITE HEALTH AND SAFETY RESPONSIBILITIES 

A. Review the entire scope of work amI appRcable Contract requirements, Inspect the work site location, and 
adjacent struotures and systems, and ensure that all safelY conslderaHons and reqUirements are 
addressed and planned prior to the start of work. 

B. Ensure that Contractor's employees and the Subcontraotor's employees are knowledgaable of and oomply 
with the AP? and HASP. 

C. Site Health and SafelY Officer shall have the training, responsiblllIY, and full authorlty.to coordinate. 
Implement, and enforce the Contractor's and the Subcontractor's APP and HASP for the duration. of Ihis 
Contract. . 

Brightwaler Conveyance East Contract 
08110105 

01063-3 C53080C . 
Adclendum No.1 

KC 000489 



O. II the Site Health and Safety Officer is to be changed during the Contract, Bubmlt Qualifications ~f the 
proposed offlcer prior to implementation on the Contract. 

E. Names endta!ephone number of the following shall appear in 1he APP and HASP: 
1. Site Health and Safety Officer. . 
2. All Shift Safety Officers. 
3. Compressed Air Superintendent. 

F. Ensure that safe work principles and practices are followed In completing work tasks. 

. G. Be responsible to correct hazardous condilions and practices . . When more than one Contractor Is 
Working within a given Slte,ldentlfy which personnel have the i;lulhority to take action to prevent 
physical harm or significant property damage. ' , ' " , ' " , 

H. If there Is Immediate danger to site safety and health: 
1. Take Immediate action to remove workers fromlhe hazard and stabllize or stop work untn 

corrective actions can be implemented to eliminate the hazard. ' . ..". 
2. Immedlat!'!1y Identify and Implement corrective action to eliminate the hazard~ . ' 
3. Immediately notify 1he Project Representative and others, as necessary 

1.06 CONTRACT SITE-SPECIFIC HEALTH AND SAFETY PLAN (HASP) 
, ' 

A. A comprehensive HASP covers all asp~s of the Contraotor's work aotlvltles related specifically and 
dlstincUy to the work and site contlllions. . 

B. The HASP sheH be based on a site specific hazard analysis and shall explaln how the APP elements 
and any Contract 5pBC;lllc safety procedures shall be applied to the Identified hazards In the work. 

C. The HASP shall provide an aPproprlate:work environment for all Site employees, County staff, and 
authorized individuals on the Site. 

D. HASP organlzallon: organized and bound to readily accept revisions anel addlUons. 
1. OutHne farm. 
2. Table of contents. " 
3. Numbered pages. 

E. The following subparagraphs describe certain minimum precautions for consideration In developing 
the HASP. Atamlnlmum, include In the HASP all oftha items below which may apply to the work. 
There may be other items not noted below which the Conlraclor shall address in Ihe HASP. IIems 
below which are not needed shall be noted In the HASP as not applicable. 
1. Hazard CommunIcation (WAC 296-62 Part C): , 

8. Contaminant gases that may be encountered include, but 'are' not limited to. hydrogen sulfide, 
methane, carbon monoXide, and carbon dioxide. ' 

b. Provide a written Hazard Communication Program and emergency management plan 
addressing these and other potential hazardous substances that may exist or be brought on 
site during the work. . 

c. For work requiring the USB of hazardous materials and chemicals, pl1)Vlde a lis! and 
, corresponding Material Safety Data Sheets (MSDS).for hazardous chemicals to be used on 

site. If no hazardous chemicals are to be used, provide statemenllo that effect. 
2. Confined Space (WAC 296-62 Part M): 

a. All confined spacesidentllied in King County wastewater treatment facilities, stl1.Jctures and 
'conveyance lines are designated and classified as Permit Required Confined Spaces. 

b. The nature Of the work may expose workers to permit-required confined spaces havlng 
possible explosive, toxic and oxygen deficIent atm~spher!c conditions. ' 

c. Prior to eXBcU1ion of.work in confined spaces, provide a written Permit Required Confined 
Space Safety Program that meets the requirements of 29 CFR 1910.146 and WAC 296-62 
PartM. 
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3. Hazardous Energy Control, Lock-out & Tag·out (WAC 296·24:Part A-4):' " ' 
a, The nature ofthe work'may expose workers to hazardous energY'sourceS that Include, but 

are not limited to, electrical, mechanical, pneuma!ic, hydraulic, thermal. a!1d computt;lrIzgd 
systems. Provide a written plan outlining safe work practices addresSing hazardous'anergy 
control procedures that meet the requirements of 29 CFR 1910.147 and WAC 296-24 Part A-

b, Fcr work at existing WTO facIDties, the written plan Is to be coordinated and be compatible 
, with the County's existing program for Lock-outlTag-out. " 

4. Fall Prevention and Protection (WAC 296-24 PartJ-1 and WAC 296-155 Part 0-1); 
a. The nature of the work may expose workers to fall hll2ards. ' 
b. Use fall protection for all workers working from an unprotected elevation of six feet or more. 
c. Worldng means traveling, stationary, or at any lime exposed,to a fall from a surface not 

protected by approved: handrails, guardrails, or some other fall elimination device. 
d. WTD prohibits the use of positioning devloes as the sole means of fall protection when 

working above sh( feet. " ' ." 
e. Provide a written Fall Prevenllon and Protectlon,plan outlinlng'safewol'k praclloes addressing 

fall hazards that meet the requirements of WAC: 296-24 Part J-1"snd WAC 296,155 Part C-1, 
5. Personal Protective Equipment (PPE) (WAC 298-24 Part A-2): " , 

a. The nature of the work may expose workers to miscellaneous Injury hazards to the head, 
hands, feet, body, eyes. ears, etc. ' 

b. Provide a written PPE plan outlining safe work practices addressing the .use of personal 
protective equIpment and clothing that meet the requirements of WAC 298·24 Part A-2. 

c. Minimum PPE for all workers on aotlve work sites Include a minimum reqUirement to wear the 
following at all limes! • 
1) ANSI-approved hard hat. 
2) Reflective construction vest. 
3) Safety 91as1I;95. 
4) ANSI approved steel toa boots. 

6. Biological Agents ~ AC 296-62 Part J): , 
a. ,Wastewater systems carry a wide sp~ctrum of disease·produclng organisms. 
h. Provide a written hazard communlcallon and blologicalJbloodborne pathogen program 

detaUing the preventive measures to be taken to provide an appropriate work environment for 
parsons on the Site. These may Include, but are not limited to, the following: 
1) Instruction in appropriatB measures to avoId contaminatIon. 
2) A preventativelnoculallon program (tetanus/diphtheria, etc.) available to all employees. 
3) PPE and Clothing to protect against infeclion, Including rubber boots with full sDle and heel 

steeilosert-llners, safety glasses or goggles, and gloves, . 
4) Facilities for workers to clean up, wash, and maintain good personal hygiene practlces. 

7. Are Protection- Hot !Nork and Hot Work Pennits (HWP): 
a A HWP Is utilized in all WTD faclHlles and construction sites where the potential for the 

Ignition of explosive gases, liquids and flammable/combustible materials or oxygen enrlcfled 
atmospheres may potentially exist. ' ' , 

b. The HWP provides written authorization to pertorm Hot Work operations and establishes 
conditions necessary to perform these operations. 

c. .Identify any'lype of work that produces a possible source of IgnltiDn In the presence of a fuel 
and oxygen (Fire Triangle) such as sparks, liitatlc electricity. welding. torch cutting, flame 
heating, brazing, grindIng, sanding, and drllllng. These activities are consIdered extremely 
dangerous In areas where the potential for a Lower explosive LImit (LEL) above 10% or 
oxygen enriched atmosphere above 23% eQuid be encountered. 

d. A HWP Is required for areas that are claSSified per the WAC and NFPA 820, as applicable. 
1) Pennlt·Aequired Confined Spaces. 
2) Process Safety Management system areas., , 
3) Class i Division 1 and Class 1 Division 2 hazaroous locations. , ' 
4) All other areas where the hot work Is In close proxlfl)ity to combustibles or flammables. 

e. Contractor HWP: for all sites under Contractor control Annotate how Contractor HWP Is 
established and employ a system for Issuing and monitoring lis Uge. 

f. A HWP Is valid only for the parties perfonnlng the work, the work shHt during which the work 
is conducted, and only for the conditions observed and eVC1luated when the permit is Issued. 
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8. Suspect Material: . 
a. Proml?lly suspend work and notlf~ the Project Representative In wrltlng,of u~ususl conc~ltions, 

including oily soli found on work site. Work shall remain suspended \lotil the Project . 
Represantative authorizes, In writing, that the work may resume. .:. ... . .... : 

9_ Process Safety Management {Chapter 296-67 WAC}: Not Used. . . -
10. Underground Construction (WAC 296·155 Part Q): ' 

a. RequIrements apply to construction of underground tunnels, shafts, chambers, and 
passageways, as well as cut-snd-cover excavations which are both physically connected to 
ongoing underground construction operations and covered In such a manner as to create 
conditions characterlsllc of underground construction 

b. Requirements do not apply to excavation and trenching operations covered by WAC 296-155 
PART N. such as foundation operatIons for above-ground structures that are not physIcally , 
connected to underground construction operations, am;1 surface excavation. 

c. Include compliance with the requirements of WAC 298-155-745 and the appHoable 
requirementl> of Chapter .296-36 WAC., ' . 

d. Provide a Tunnel Safety Plan detailing how the Site Is to be proteoted from the dangers of 
underground conslructlan. Verify that the proposedTonnelingSafety Plan meets all 
requirements of the Reference Standards. AS'a'mlnlmum; th~ program sha/llnclude the , 
following: " ., 
1) Access and egress. 
2) Safety Instruction. 
3) Nolllication. 
4) Communications. 
5) Emergency provisions. 
6} Self-rescuers. . 
7) Desfgnat9d person. 
8) Emergency lighting. 
9) Rescue teams. 
i 0) Hazardous classifications. 
11) Gassyoperalions. . 
12) Air quality and monItoring. 
13) Additional monitoring for potentially gassy and gassy operations. 
14) VentnatJon. 
15) lIIumlnalion. 
16) FIre prevention and conl1ol. 
17) Welding, cutting, and other hot work. 
18) Ground support. 
19) Haulage. 
20} Electrical safety. 
21) Hoisting unique to underground construction. 

e_ In the Tunnel Safety plan. Include a Tunnel Emergonoy Response Imd Rescue plan which 
outlInes the tunnel emergency response actions 10 be taken and coordinated by. the tL(nnel 
rescue teams and any. additIonal emergency responses'uppprt groups and agencies: Provide 
detailed emergency. procedures Including evacuation procfildures and check-Inlchec~-out 
system6. Include detailed drawings of the tunnel. evaouatlon plan and re-entry plans; 
1) Prepare a plan for tunnel evacuation scenarios and a separate plan for authorized re

entry Into the tunnel, to be Implemented In the event that'10 percent of'the Lower 
Explosive Limit (LEL) is indicated on the air monitoring ~stem or when automatic 
shutdown occurs. . . 

2) Prepare Ihe plans to specifically outlIne thl:t duties and rcsponsibnmes of all affe~ted 
personnel. 

3) Prepare the evacuation plan to provide for manual elimination of IgniUon sources from at! 
battery-powered eqUipment. . _ " . ' 

f. Post the Tunnel Evacuation Plan In a readily visible iocatlon at aU portals. 
g. No personnel shall work In the tunnel until theyl1ave completed the required safety tJ:'ainlng 

and are certlfied for work by the Site Health and Safety Officer. . .'. , 
h. Either the SRe Health and safety Officer or the Shift Safety Officer shall be on sile whenever 

personnel are In the tunnel. '. ' . . 
I. No tunneling is permllted wllhout a Tunnel Safety Plan that has bean reviewed and accepted 

by the Project Representative and has been ae,caple<! by the Sile He,alth and Safety Officer. 
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j. Tunnel Rescue Teams: Section 02312. 
11. Excavation, Trenching and Shoring (WAC 296·155 Part N): 

a. Requirements apply to all open excavations made In the earth's surface, Including trenches. 
b. Include procedures for handRng all General Protection Requirements Included in WAC 296-

155-655. '. . . 
C. Comply with Requirements for Protective Systems Included In WAC 296·155-657. . 

12. Commercial DIvIng Operations (Chapter 296-37 WAC): 
a. Due to the hazards associated with commercIal diving operations conducted within 

wastewater collection, underground cO'1stllJct\on, conveyance and treatment fac;:iIlly systems, 
specific safety protocols and procedures are required to ensure worker and diver salety, 

h. Provide a comprehensive Safe Practices Manual for Diving Operations which complies with 
. Chapter 296·37 WAC. . 

13. Rammable Uqulds and Llqulfled Petroleum Gases (LPG): 
a. No prop'ane, propylene, butane, isobulane, and bulylenes shall be stored Inside buildings. 
b. Provide a written listing of each of the materials listed in Paragraph 01063- 1.08 E.13.p A:J 

planned 10 be used on site snd notice prior to arrival on the work site. '. . 
14. Compressed Air Work (Chapler296-36 WAC) 

a. When compressed air Is expected 10 be used, Include specifIc safety procedures to ensure 
worker safety as required by Chapter 296·36 WAC. . " .... . ..' 

b. Compression and decompression shallA'.! be carrlad o'utln accordance with the approval of 
DlIfWISHA. 

c. The beSI practices for the health and safety aspects of workers In tunnel hyperbaric . 

1.07 UTILITIES 

envIronmenls as developed and applied In the International tunneling indusby may be. used to 
supplement ihese reqUIrements. Suggested current best pracHce references for compressed 
aIr work Include: 
1) Health and Safely Executive (HSE) Work. in Compressed Air Re,aUlations 1996 (UK) 

hUp:llwww.opsJ.gov.uklsUsi1996IUksL1f1961656_Brt.1.hfm 
2) 2001 Addendum 'A Guide to the Work in Compressed AIr Regulations 1996 Guidance on 

Regulations'. (U.K) 
3) 'Recent Developments in UK TunneHng Decompression Prectlces'- D.R.Lamont {HSE) 
4) Tunneling Machine AJt10cks Safety Requirements - European Standard EN 12110 

A. CaJl1f\e Utilities Underground Location Cenler (UULC) before you dig (1-800·424-5555). 

B. During the performance of the work, take appropriate precautions when working near, IOIround, and 
with utililles, In order to protect the health and safety of the worker, the public, property, and the 
environment 

C. Provide a flagged wam1ng line for all work conducted In proximity to power lines. Coordinate with 
utility owner for this work. Modify work to comply ~lIh owner requirements.· ' . 

' . . 
D. CoordInate with the utility owner and the Project Representative .to oblQin approval to disconnect or 

reconnect utilities. 

PART 2 PRODUCTS (NOT USED) 

PART 3 EXECUTION 

3.01 SAFETY AND HEALTH REQUIREMENTS 

A. The Project Representative reserves the right to audit PIe Contractor's APP and Implementation of the 
HASP. . 

B. The Project Representative reserves the right· to stop that portiOn of'the ContrtIDtor's work that is 
determined to be an imminent or immediate threat to worker health or safetY. . 
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C. Ongoing work and hazardous, situations thai are considered a ,safely or health risk by 1he Project 
Representative shall be corrected immediately. ' 

O. Ensure that necessary air monitoring, ventilation equipment. protective clothing, hazardous energy 
control devices, fall prevention, and other specified supplies and equipment are made readily available 
to employees to facnltate Implementation of the AP? and the HASP. , ' 

E. All WTO facility entry protocols shall be followerj. Enter all WTO facilities In teams of two or more. 
With written approval of the Project Representative, Contractor employees may enter alone only for' 
short-tenm walk through Inspections that clo not Involve working on ladders, with electrical equipment, 
or entering confined spaces., " 

F. Use of Intoxicants, Illegal ordebllitaling drugs: See the ProJect Labor Agreement in Section 00800. 

G. Submit to the ProJect Representative all safety-related ,citations received for Contract work 
immediately upon receipt. ' 

H. For underground tunnels, USB tunnel rescue teams per Se~on 02312. 

:3.02 APP AND HASP REVISIONS 

A. In the event that conditions ofthe Work change, or when the Pmject Representative, regulatory 
agencIes, or jurisdictions detenmlne 1hat the HASP or associated documents or organizational ' 
structure are inadequate to protect employees and the public: , 
1. Modify the APP and HASP to meetthe requIrements of said regulatory agencles.lurisdlclions. 

and the Project Representative. . 
2. Provide submittal for revisions to the APP and HASP within seven days of the notice of a required 

modification. 
3. The revision ~half be accepted by the Project Represenlative priOt to changing work practices. 

3.03 POSTING 

A. Provide and maintain a copy of the APP and the HASP at the Contractor's Job site office and at 8ach 
of the subcontractors' offices. 

3.04 INCIDENT AND INJURY REPORTING 

A. Notify the Project Representative Immediately of all incidents involving personal injury and property 
damage. ProvIde a written report known as the Incident Report withln 24 hours of any Incident. 
Report for each incident occurrence shall include: 
1. Description of the event. 
2. Names of personnel Involved. ,,' -: ' . .. 
S. Description of Injuries and treatment required (short term and long term}. 
4. Description of property damage. ': ' ' ' " 
5. Site visits and Inspecllons of other agencies as a result of an incident. Include names of the 

persons, purpose of the vlsll. and any other pertinent information. 

B. Submit a Monthly Contractor Injury Report on Form 01 063-A per Section 01999 consisting of a 
summary of the current monlh's injury accidents. 

3.05 SAFETY MEETINGS 

A. Conduct safely mee1ings with at least the following frequency: ' , 
1. Pre-job safety meellng with Contractor staff and subcontractor staff.' 
2. Pre-activity safety meellng with Contractor and subcontractor slaff whene,ver a new work actlvily is 

about to begln. - , , 
3. Tailgate meetings weekly for the duration of the Contract. 
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B. Notify and allow attendance of Local Are Department(aJ representatives and the Project . 
Representative. Notlflcallon shan Include the time, date. and location of all Safety Meetings. 

C. Submit list of attendees and minutes for each meeting. 

3.06 TOUR AND INSPECTION GUIDELINES 
. .. 

A. It is Imperallve that the highest degree of protection IS: affo~ed to all third party indivIduals tou~lng and 
inspecting the SIte. Follow these guidelines conlaininggenerallnslnlctlons for the organization, 
direction, and safe conduct of S\Jch tours: 
1. Escorted visitors: 

a. While on the Site. personnel and groups not directly Involved In the construction shalf be 
accompanied at all times by an authorized representative, the Project Representative. or the 
Contractor Representative. 

2. Notiflcaticn of tours: 
a Tours Including technical inspections shall be authorized through tJ'la ProJect Representative 

providing maximum advance notice. 
b. Consult with the Project Representative to coordinate the t~ur plan, Identify specific rulcs, and 

ensure necessary safety precautions are taken during InspecUons and tours. 
3. Safety Indoctrination: 

a. Before entering the Slle, all visitors shall be informed regarding the need for careful, orderly 
conduct, and notified of any special hazards that may be encountered. 

b. All visitors and tour groups shall comply with proper dress, footwear, A1 and other safety . 
requirements deemed appropriate. . 

c. Tunnel entry requires special procedures and additional PPE. No Visitors shall enter the 
tunnel wlth!JUt meeting the tunnel entry reqUirements. . 

3.07 COMPLIANCE 

A. Fallure to comply with this Sacllon may result in a stoppage of work until adequate safety and health 
measures are Implemented •. Delays resullfng from such stoppages are the responsibility of the 
Contractor. 

B. ImmInent hazards: 
1: Upon d15covery of any Situation that may, In the opinion of the County or the Contractor; reasonably 

be expected to cause serious ImmInent physical harm, Injury, Dlness, death. or slgnlflcan~ 
environmental damage, the Project Representative and the Contraclor shall suspend the related 
work Immediately. 

2. After being suspended. work may resume only ¢ter the hazard concerns have been corrected to 
the satisfaction of the Project Representatlve. 

3.08 TECHNICAL ASSISTANCE 

A. Call Of writs for assistance with the requirements of 1hls Section: 
l<athy Bender, WTO Jim Faccone, WTD Safety 
Construction Safety Coordinator and Hazardous Material 
Phone: (206) 684·1273 . . Program Supervisor 

. Phone: (206) 684-1237 

WTD Safety and Hazardous Materials 
Progrem Office . 
210 S. Jaokson SI. MS: KSC-NR-0515 
Seattle, WA 98104 . 

END OF SECTION 
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SECTION 01064 

SAFETY INCENTIVE PROGRAM 

PART 1 GENERAL 

1.01 SUMMARY 

A. This Seolion speolfies a safety awareness program to encourage Joballa safety which provides for a 
Contractor Safety Incentive Program (CSIP) for the Contractor and Iia Subcontractors. and a separate 
Employee Safety Incentive Program (ESIP) for Ctlntractor and Subcontractor employees, both based 
on certain performance ·crtteria. . 

B. Related Sections: The work of the follOWing sections Is related to the work of this Section. Other 
Sections, not referenced below, may also be related to the proper performance of this work. It is the 
Contractol's responslbDlly to perform all 1119 work required by the Contract Documents. 
1. Secllon 01025: Measurement and Payment 
2. SooUon 01063: Health and Safety. 

1.02 Ql,IAlIlY ASSURANCE 

A. Referenced Standards: ThIs Section incorporates by reference the latest revision of the following 
documents. It is a part of this Section as specified and modified, In case of a conrnct belween the 
requirements of this Section and those of a listed document, the requirements of this Section shall 
prevail. 
Reference Title . 

WISHA Recordkeeplng and Reporting Chapter 298-27 WAC 
29 CFR 19()4 OSHA RecordIng and Reporting Occupational Injuries and Illnesses 

1.03 SUBMITIALS 

A. Procedures: Section 01300. 

B. Employee Safety Incentive Program (ESIP). 

C. Project Incident Rate (PIR). 

1.<>4 DEFINmONS 

A. Project Incidence Rate (PIR): calculation at Substantial Completion of all WorK which provides the 
basis for Incentive/disincentive payments for the CSIP. The calculation of the PIR shall be in 
accordance with the foHowing: 

PIR.. «(N + Modifier 1) x 200,000) I WH 

N c Number of Recordable InjurIes as defined In Chapter 2S6-27 WAC and as reported per 
Section ()1063. 

WH = TQtal work hours by all ,,:ligible employees. 

8. Modifier 1: . 
1. Injury equivalent besed on Safety Evaluation Report's (SEA). 
2. See Paragraph 01 064-1.06E for calculation criteria,. . 

C. Safety Evaluation Reports (SER): A performance based systeni, which evaluates the entire Contract 
safety including: efforts, Implementation. effectiveness, and results. . 
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D. Safety Program: See SectIon 01063. 

E. Target PIR: Developed by the County for this Contractto determine the basis 'for calculation of the 
incentive/disincentive paymentfor the CSIP. 

1.05 SAFETY INCENTIVE PROGRAM (SIP) 

A. The SIP has two Parts: . 
1. Contractor Safety Incentive Program (CSIP). 
2. Employee Safety tncentive Program (ESIP). 

8. Administered and enforced by the Site Health and Safety Officer per Section 01063. 

C. ParticIpation Is required by the Contractor and aU Its Subcontraotors on 1110 Contract. 

D. Work of SuppRers and offsits manufacturing facllllles are not Included. 

1.06 CONTRACTOR SAFETY INCENTIVE PROGRAM (CSIP) 

A. Based upon the PIR as calculated in Paragraph 01064-1.04. 

B. The Target PIR for thIs Contract is 4.3. 

C. The number of InJurias and work hours used in the PIR calculation shall Include InJunes and work 
hours for the following: 
1. Contractor. 
2. Subcontractors of every tier. 
3. All on-slte staff 1I100001ng: management; supervisory; and employees covered by the Project 

Labor Agreement (PLA). 

D. If a fatality occurs resulting from an occupational Injury or illness, no incentive payment will be made 
for the entire CSIP for the Contract and the maximum dlsincenUve wlR apply. 

E. SER Process: 
1. A safety evaluation team will be established consisting of 1I1e Contractor's Representative, the Site 

HsaltO and Safety Officer, the County's Construction Manager Safety Representative, the 
County's flealth and Safety Supervisor, and the Project Representative. . 

2. An SER wftllnclude a seml-annual, performance based evaluation of all work for the preceding sIx 
month period, every six months, untll1l1e Substantial Completion of all Work. 

3. The team wBl evaluate the Contract(:n's performance In implemenllng the required Contract safety 
plans, Including but nollimHed to, the following: 
a. Accident Prevention Program (APP). 
b. Site Specific Health and Safety Plans (HASP). 
c. Tunnel Safety Plans. 
d. Traffic Control Plans. 
e. excavation and Trenching Plans. 
f. Environmental and H&ardous Material Compliance. 
g. Tunnel Rescue Teams. 
h. Safety-related training programs. 
i. Corporate commitment to safety. 
j. Coordinated safety programs of all Contractors and Subcontractors at aU Sites .. 
k. Recordable Injury severity. . 

4. The evaluation willidantify and score safety itemsJissues noted during the review. 
5. The SER fooo wil be made available to the Contractor within seven days of the effective date of 

the Notice to Proceed. 
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6. Scoring for the SER perfod will be par Table 1: 

Table 1: SafelV Evaluation Reoort Scoring '. 
Score Rating SER Meilfling 

Score 
100% to 95% Excellent -1.0 No ImDrovementa warranted or necessary. 
95% to 90% . Satisfactory 0.0 Minor general safety or hazardous Issues· 

to be addressed. 
89%1080% Unsatisfactory 1.0 Significant generaVser!ous safety and/or 

hazardous issues·. 
Below. 80% Poor 5.0 Serious, repeat, or willful safety and/or 

hazardous issues'. 
"Hazardous Issues In the SEA evaluation are those that can affect thEr safety of a project 
including, but nollimited to, containment of fluids. hazardous materials, and other Items that 
may cause sickness or Injury. . " . .'. . . 

7. At the conclusion of each SEA, the Contractor will be provided wlth a copy of the complete report. 
8. Calculation of Modlller 1: . . 

a. Upon Substan1Jal Completion. of all Work, Modiller 1 wlll be oaIoulated as follows: 
1) Beginning wIth the SER score from each evaluation period during the enlire Contract. 

perform the following: • 
a) One of the highest (If more than one) and one of .the lowest (If more than one) scores 

will be removed. . 
b) The remaIning SER scores after the above removal. will be averaged by totaling all 

the scores and dividing by the amount of scores In the calculation. " . 
c) Modifier 1 value win be applied Into the PIR oalculation. .. 

1.07 EMPLOYEE SAFETY INCENTIVE PROGRAM (ESIP) 

A. Geneml: 
1. Designed. Implemented. and administered by the Contractor. 
2. Submit ESIP withIn 14 days of the eff!30tive date of the Notice to Proceed. 
3. Prompt and responsive medical attention Is essentIal to a WOrkforce that Is healthy and safe. The 

program Is not Intended to encouragfil peer pressure situations that may tempt employees to work 
While hurt or discourage employees from reporting Incidents. 

4.. Meet or exceed the requirements listed In these guIdelines. . 
5. Include guIdelines for expenses that are considerate of government allowable expenditures. 

B. Guidelines: 
1. Intended \0 encourage high safety awareness and performance while requiring that ell injuries and 

accidents be reported to the appropriate safety representaUve. 
2. Shall provide incentives for higher levels of safety consciousness for each shift and employee 

while fostering teamwork among individual participants. 
3. Design program and payments to allocate the incentive payment over the entire Contract Time 

and be representative of the amount of work occurring for each covered period. 
4. Applies to all on-slle staff including: management; supervisory; and employees covered by the 

PLA. 

C. ESIP shall consist of three parts: 
1. Part I: 

a. Applies to crews/shiftS. . 
b. A program to provide monetary reward!:! for a safety perfonnanoe that meets program 

requirements for a time period not less than three months nor more than six months. 
c. The objective is to reward each crew/shHt that effectively controls aocldents, Injuries, and 

damage by promoting worker-ta-worker ericcuragement to work safely. 
d. Crewsishifts shall at a minimum meet the following requirements to receive a reward: 

1} No Injuries. . 
2) No safety citations. 

Brlghlwater Conveyance East Contract 
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3) Did not causs: a Recordable Incident as deffned In 29 CFR 1904; property damage: or 
equipment damage. . 

4) Others as determined by t!1e Conlractor. 

2. Part II: 
a. Applies to Individuals. 
b. A program to provida monetary rewards for a safely performance that meets program 

requirements for a time period not less than.three months nor more than six months. 
0. The objective is to provide rewards to Individuals who have a safely record that meets 

program requirements as follows: 
1) No Injuries. 
~) No safety citations. 
3) Did not cause: a Recordable Incident as defined in 29 CFR 1904; property damage; or 

equipment damage. . . 
4) OUters as determined by the Contractor. . 

d. Provides for a mathod for recognilion of individuals who go beyond their normal duties to 
prevent accidents or who recognize and report an unsare condition that had the potential of 
causing serious injuries. 

3. Part III: 
a. Provides for non·monetary rewards that may Include tree lunches, gift certificatesl hats, shirts, 

.etc. 
b. The Contractor is encouraged to use the Incentive for special safely awareness programs that 

benefillhe enUre Contracrs labor foroe, including barbeques or other gath'erlngs that support 
and improve safety awareness and performance. . .. : ' . . 

D. Disciplinary Program: . . 
• 1. Include a disciplinary program which Incorporates the following concept: 

a. Any Individual who pressures another employee nol to report an accldenf, injury, or Illness or 
to seek medical treatment. and any individual who does not report an accident, Injury, or 
Illness or does not seek medical treatment, when needed, will, at a minimum, forfeit all their' 
safety incentive rewards for six months that may have been due as a result of indMdual and 
crew related work •. 

b. Either of the above disciplinary actions shan be considered an offense as described in the SIP 
and more stringent dlsc,lplinary actions shall be ~en If prior offenses have been committed. 
If the severity of the situation warrants, the Individual shall be removed from the Site. 

1.08 INCENTIVE AND DISINCENTIVE PROGRAM PAYMENT 

A. The total available Safety Incentive Program Is $500,000 aRocated as follows: 
1. CSIP: . . . . 

a. Maximum incentive: $300,000, associated with a PIR 01 2.3 or lower. 
b. Maximum disincentive: ($300,000), associated with a PIR of 6.3 or higher, or If a fatality 

occurs resulting from an occup~tionallnjury or illness. . 
2. ESIP: Maximum Incentive available: 

a. Part I: $100,000. 
b. Part II and Part III: $100,000. . 
c. If the Contractor erects to Institute a program which exceeds the reqUirements indicated, the 

additional cDstofthe ESIP shall be paid for by1he Contractor. . . 

... .. 
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B. Measurement: 
1. C SIP shall be measured at SubStantial Completion of all Work, Der Table 2; 

Table 2: CSIP Payment Schedule 
Calculated PIR CSIP Payment Calculated PtR CSIP Pavment 

4.3 $0 
2.3 and below $300000 4.4 · ($15000) 

2.4 $285000 · 4.5 . , ' ($30000) 
2.5 $270000 4.6 ($45000\ 
2.6 $255000 4.7 ,l$60,oom 
2.7 $240000 4.8 ($75 000) 
2.8 $225,000 4.9 . ($9000m 
2.9 $210,000 5.0 ($105000) ' 
3.0 $195.000 5.1 ($120000) 
3.1 $180000 5.2 {$135 0001 
3.2 -$165000 5.3 {$150.000\ 
3.3 $150000 5.4 ($165 000) 
3.4 $135000 5.5 ($180000) 
3.5 $120000 5.6 ($19500m 
3.6 $105000 5.7 ($21 0 000) 
3.7 $90000 5.B {$225 0001 
3.8 $75.000 5.9 . ($240.0'00) 
3.9 $60000 6.0 ls25500m 
4.0 $45,000 6.1 ($270000) 
4.1 $30000 6.2 (S285.000l 
4.2 $15,000 6.3 and above ($300,000)" 

I' If one or more fatalities occur resulting from an ocx:upatlonal injury or illness, this 
payment applies. 
'* C.tc:uta'e PIR to tho n"test hundred"A and InHJtpolatt be/ween 'he Vll/UDS 
shown In the aboW 'able .9 nea,a:rsrv. 

2. ESIP shall be measured In accordance with a balanced dlstrtbutlcn of payments designed to meat 
the guidelines specified herein and as Incorporated into the ESIP program as submitted by the 
Contractor and accepted by the County. 
a. The Contractor will be reimbursed the direct expenses for reasonablecosls paid as approved 

by the Project RepresentaUve: . 
1) Directly to crews, shifts. and employees. 
2) For non·monetary rewards. 
3) For group events. . 

b. Costs of administering the program will not be reimbursed. 

C. Payment: . . 
1. CSIP: Payment per Secllon 00700, Article 6.2, at Anal Payment, e~cept that no ,Overhead and 

Profit mark·ups will be appfied to 1he amount in Table 2. 
2. ESIP: Payment per Section 00700, Article 6.2, no more frequent than quarterly, based on Project 

.Representative approved direct expenses. 'No Overhead and Profit m~k-ups will be applied to 
the direct expenses. 

PART 2 PRODUC,TS (NOT USED) 

PART 3 EXECUTION (NOT USED) 

Brlghtwater Conveyance East ContriWt 
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KING COUNTY 
Executed In 4 Counterparts 

. of which this Is 
Counterpart No. -L . 

AMENDMENT NO.1 to CONTRACT NO. Pil3020P 
CONSTRUCI10NMANAGEMENT SERVICES AGnEEMENT' 
. FOR THE BRIGHTWATER CONVEYANCE PROJECT 

. WHEREAS, KingCoumy ("County'') bas a contract with Jacobs Civil, Inc., ('~Consu1tant"), 
nUJllbered.P43020P ("Agreement'~. executed on Aprl115, 2005; to provide constructiaD 
management services for the Brightwater conveyance projects; and 

WHEREAS, the parties wish to amend the Agreement for the purpose of adding certain 
construction management and cosf estimating services, and revising the !lcope of work related to 
safety; 

NOW THEREFORE, in accordance with Section 4 of the Agreement, the partfes agree to the 
following modifiClitions contained in this Amen~ent No.1: 

1. The Scope of Work is amended os described in Exhibit A. 

2. The amount to be paid to the Consultant for work under this Amendment No.1 shall be 
. computed as set forth in the Cost Sunnnary attached hereto as Exhibit B, which, by this 

reference is incoIporated herein as if fully set forth, and shall be computed on a cost-plus
:fixed-fee basis. butJlot to exceed a maximUm amount of NINE HUNDRED SIXTY. 
TWO THOUSAND FIVE HUNDnD FORTY-SEVEN DOLLARS AND E1GHTY
:FIVE CENTS ($962,547.85) (hereinafter called·the "Amendment No.1 Totai. Price"), in 
.accordance with SECTION 8, COMPENSATION. provisions Bl. B2, B3. C, D. and B, 
and subject only to. authorized adjustments as speoifically provided in this Agreement: . . 

3. Fixed Professional Fce (profit). For work under Amendment No .. 1 , the County shall 
pay the Consulfaut a fixed professional fee (profit), which amount shall not exceed a 
maximum total sum. of SIXTY-THREE THOUSAND NINE HUNDRED TWENTY
SEvEN DOLLARS AND EIGHTY-FOUR CENT.8 ($63,927.84). The Consultant 
acknowledges and agrees that this negotiated amount does and shaU not include any profit 
to the CoDSUltant on subconsulting contracts. It is Understood and agreed that 'Ibis fee is a 
fixed amount whlch cannof be exceeded because of any differences between the 
AmendmentNo. 1 Total Price and actual costs ofperfonningthe workrequhed byfuis 
Agreement, and in no·event shall payments to the Consultant exceed said Amen.dment 
J:i/'o. 1 Total P-rlce, adjusted as provided herein. It ~ tw.:ther understood and agreed that 
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the fixed fe~ is only due and payable for Project work for which the County has given 
.notice to proceed and for which the Consultant has satisfactorily completed. The fixed ' 
fee will b!;: prorated and paid monthly in proportion to the Project work satisfactorily 
complet~ . 

• 
. ' 4. AlI other terms and conditions of the Agreem,ent are to remain in full force and effect. 

In witness whereof, the parties hereto have accepted this Amendment No.1, which Will become 
effective tlpon execution by the County. 

KING COUNTY 

By:L~_~;g .t.-P4 
Pam Bissonnette, D.irector 
Dept. of Natural Resources 

DATE:. ) ~('tdh./ 

P43020 
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Consll'uction Management Semees 
for Bfigbtwllter Conveyance Project (p43020p) 

Amendment #1 

EXBIBlT A 
SCOPE of WORK 

Amendment 1 to this contract incorporates revisions to the Scope otW ork, discussed in 
further detail below. In addition, the Task BudgetB are updated to reflect adjustments 
made through Task Order Reallocations that have been made during the initial period of 
work under the contract. Many of the changes made in this Amendment reflect the work 
done: to date under the original contract to develop staffing plans fur the construction 
support phase of the work. At the time the original contract scope andLOE were . 
developed, the LOB was based on best available estimates of the staffing levels· needed to 
accomplish the work. Planning work completed to date has identified some exeas where 
more staff (labor bours) are needed, BIld other areaS where fewer hours are needed. In 
general, these changes have been made through Task Order Reallocations. 

Task Order Reallocations: These Ievisions to the task budgets have been made ~o adjust 
overhead rates where applicable (SUbstituting home overhead rates for neld office 
overhead rates), and making other adjustments to task budgets. Some of the adjustments 
resulted in decreases in task budgets, which were then used to increase other task 
budgets. The increases reflect additional labor hours needed to accomplish the work of 
each affected task, as discussed in further detail below. 

Task TOR 
No 
100 

150 
200 
300 

400 
500 

600 

1000 
1500 
2000 
3000 

6000 

P43020P 
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1 

10 
2 
3 

4 
5 

12 

6 
11 
7 
a 

9 

Tablel 
Budget ReVisions Made by Tasl~ Order Reallocations 

Description Summary 

Revised houl"$ and budget to reflect: 1) Field OH In place of Home OH, 2) reduced . 
number of hours expected to be billed. 
Moved WoodaD hours from Task 150 to 500 
Change from Home OH to Field OH for Jacobs and epe staff 
Add hours for office engineer and part time cost esUmator from budget savings on other 
accounts. Added KJM hours by redUcing other consultant hours In LOE. Moved 
Gowrlng 320 hours from Task 300 to 500 
Reduced IT hours because KC Is providing IT support. 
Change from Home OH to Field OH for Jacobs and CH2M. Added 76 hours for Jaoobs 
DPM. Moved Gowrlng from Task 300 to 500 (320 houre). Move Woodall hours from 
Task 150 to 500 under Lemley (120 hours) 
Change from Home OH to Field OH for Jaoobs ~nd CH2M. Inoreased hours for Jaoobs 
Deputy PM. 
Deleted duplioatlve hours In 2005, already covered in Task 10() 
Placed Woodall's hours for Task 1500 under the suboonsultant Lemley 
Deleted hours. Work will be performed under 3000 by Office Engineer 
Allocate hourI> and budget for a full tIme oost estimator, ChangEJ from Home OH to Field 
OH. 
Allocate hours and .budget for IPS Assislant.AE position through 2006. 
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Amendment 1 Scope ReVisions: Table 2 provides a s1.IllllllIl!y ~f the scope changes 
made by Amendment 1. Some of the changes affect only the written scope of work 
description. Most of the changes expand the scope of work included in the original 
contract, to reflect the responsibilities of the consultant, as a result of the development of 
the detailed Conslruction Management Plan during the initial phase of work under the 
contract. . 

Table 2 
Summary of Scope Cbanges Made by Amendment 1 

Task Scope RevIsion . 
151 Delete and reDlace text to clarlfv consultant resDonslbllltles on conslructlon sites 
154 Increased responsibility for teclmlcal support on OCIP 
301 Increased responsibIlIty for cost estimating; provide 60%, 800/0, Engineer's 

Estimates 
505 Increased scope of constructabf~revlews to address IPS at 90% design 
506 Revised scope of construction issues support to design team to address 

coordlnallon at Portal 19 -<West TUnnel and Oullan contracts) 
507 Increased scope of constructabllity reviews to address anoillary facilities at 60% 

and 90% deslan 
610 Increased scope for development of eM Plan to Include team-bUilding 

workshops forCM and KC.staff 
1510' Delete and replace text to clarify consultant responsibilitIes on construction sites 
3000 Increases level of eHon to 8ccompUsh tile work In original scope, to reflect 

Construction Management plan responsIbilities for Project Control 
5100 Clarify oonsultant responslbllily for documenting pre and post construcUon 

condition of structures In close proximity to tunnels and shafts . 
6500 Clarify consultant responslbllllyfor Inspection of demolition contracts 

. Revised Scope and Budget Descriptions 

Task descriptions are provided below for each task where the budget bas been revised 
through either a Task Order Reallocation or Amendment 1 changes. 

Task 100: Projeet Management 

Task Order Reallocation 1 revised the budget for this task because the hours will be 
billed at the field office overhead rate, rather than tbe home offiCe rate which was 
included in the budget. In addition, some of tbe budgeted hours will not be billed to this 
task, because project management work will be billed under Task 1000 once the 
construction support phase begins. .. . 

DELETE Subtask 151: Safety Program in its entirety .and replace with tbe 
following: . . 
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, Subtask 151: Safew Program (Revised) . 
The Brightwater Conveyance Project is a technically challenging tunneling project 
requiring extensive safety planning into "the means and methods of cons1roction including 
detailed coordination and planning with emergency response agencies. The ~nnels will 
be constructed in environments where the tunnels experience high hydrostatic beads 
requiring sophisticated equipment and procedures to protect peIllonnel and equipment. 

The construction contractors have responsibility fhr site sufety per the construction 
contract specifications. The CM consultant staff is responsible to become familiar with 
all requirements of the contractor's Site..specific Health and Safety Plan, and to comply 
with applicable portions of the contractor's plan. . . 

Health and Safety Program: For t!Je Brightwater Conveyance project, the CM 
consultant's Safety Manager will provide a written Health and Sufety Program that 
identifies the requirements for construction safety and the roles, responsibilities and 
authority for safetyperl"OIlDlIIlce for the CM. The Safety Man~ger will provide 
recommendations to the CM and Project Representative regarding review and approval, of 
contractors' safety programs (submittals). The Safety Manager will be responsible to 
coordinate with all contractor safety officers and safety officials representing emergency 
response agencies, the Federal Occupational Safety and Health Act of 1970 (OSHA), and 
the Washington Industrial Safety Act of 1973 (WISHA). The CM will develop a draft 
and final Health and Safety Program for. CM con~ultant staff and Ievjew and 
revise/update as necessary. 

The Safety Manager will hold periodic orientation programs for all employees working in 
the project office. The Safety Manager will determine training xequirements for CM staff 
to comply with the CM's Health and Safety Plan, and will conduct training classes (or 
~ge to have them taught by qpalified instructors) for all eM staff (including 
subconsultant staff as appropriate). On a space-available basis. these classes will be made 
available to King County staff. The CM will maintain records of all safety training for 
CM consultant staff. The CM will ensure that all sub consultants prepare Safety plans to 
cover their own staffs, and provide training as appropriate. 

Owner Controlled Insurance Program (OCIP): The CM llealth and Safety Program 
will incorporate applicable requirements of an Owner Controlled Insurance Program 
(OCIP). The Safety Manager is responsible tQ coordinate with the OClP representatives 
for the implementation. monitoring and reporting of the project's safety perfoIlDancein 
acc~ance with the requirements of the OCIP. 

Deliverables: 

• Draft and final CM project office Health and Safety Program (2 copies). 
• Safety training records (upon request) . 
• Safety performl'!nce reports as defin~d in the Health and Safety Program. 
• OCIP safety.statistics and compliancereporis. . 
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LOE Assumptions: 

• Safety Manager half time 

Task 150: Project MaDagement Support 

HollIS for Subconsultant Tom Woodall were moved from Task 150 (Subtask 153) to Task 
500. as Tom Woodall's services were expected to be included in the subcontract with 
Lemley Associates. 

ADD to Task 150 Project Management Support: 

Subtask 154: OCIP Supp~rt (New) 
The eM will engage King County's designated consultant to provide risk management 
and related consulting services as requested by.King County. King County has 
contracted with Aon Ris,k Services to provide services for ~e design, implementation, 
and administration of the Brightwater Owner Controlled Insurance Program (DeIP). The 
CM's engagement of the consultant designated by King County is for the convenience of 
King County, and Consultant sball have no responsibility or liability for the services of 
the consultant Services provided by King COUDtY'S designated consultant may include: 

• Review of Aon infonnation and reports 
• Review of bCIP insurance policies : 
• Review of OC1P docwnents and reports. including Administration and 

Insurance Manuals, Safety Manua1 and insurance policies 
• Evaluato Risk Management Information System (R:MIS) 
• Attend and participate in meetings with County staff, contractors and 

consultants 
• Participate in periodiC review of OCIP performance . 

Deliverable: 
• CM will direct King County"s designated consultant to prepare memoranda 

with findings and recommendations for Kin& County rusk Management and 
Program Management staff. 

LOE Assumption: 
• Risk Management Expert part-time for twelve months 

Task 200: Project Controls - Scltedule 

The budget for this task was revised to reflect Field Office overhead rates rather than 
Home Office overhead, which were assumed in the budget. There are no changes to the 
labor hours for this task. 

Task 300: Project Controls - Cost Control nnd Cost Estimating Services 
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The scope for Task 300 includes setting up cost control systems that y.riIl be used during 
$e construction phase. Early in the performance of the work under this task, it becamE! 
apparent that the budget allocated for this task was not adequate to penoon the work. 'The 
task budget was revised to add more cost "estimating and office engineering support to 
ensure that the planning work could be successfully completed prior to the start of 
construction. 

A part-time office engineer will assist with setting up the project office; project reporting, 
and coordinating the work of subconsultants. Part-time cost estimating support will allow 
for cost analysis of alternative approaches during final design. 

Subtask 301: Additional CGst Estimating Services (New) 

During Part I, the CM shall prepare construction cost estimates for each construction 
contract at 60% and 90% design completion and. prepare an engineer's estimate of 
anticipated bid costs- based on each set of contract bid documents. The CM will utilize or 
develop softwlltC systems to provide a unifoID'lity of all cost estimates and to provid~ 
consistency of cost estimates across all.projects. The CM will acquire and maintain 
necessary cost estimating databases to support preparation of the cost estimates. 

The CM will prepare cost estimate trend reports in a format acceptable to King CountY 
for each project as the cost estimates are developed. A trend report is expected at 90% 
and Engineer's Estimate for each contract. The purpose of the frend report is to provide a 
detailed comparison of the current estimate to the previous cost estimates for the same 
project element,. highlighting the impacts of changes in the design, changes in the project 
scope, significant changes' in prices, or other factors that affect the cost of the project. In 
addition, each cost estimate will be adjUllted back to 2004 dollars, to allow comparison to 
the 30% estimate prep8Ied by others. 

The CM will assist the County as requel;ted in maintaining a. program level cost estimate 
and budget-for the conveyance project. 

DeliVerabies: . 
• Detailed construction cost estimates at 60% and 90% design for each contract. 
• Engineer's Estimates of costs based on bid documents for each contract. 
• Documentation of the basiS for each estimate, including key assumptions. 
• Cost estimate trend reports for each contract at 90% and Engineers Estimate. 

LOE Assumptions: 
• The duration for this level of effort is 15 months. ' 

Task 400: Information Management & Document Control 
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The task budget for IT services' to be performed in this task was reduced because King 
County staff is providing some of the IT support. 

Task 500: ConstructabiUty Reviews 

Adjustments were made to the budget for this task to reflect Field Office Overhead ratos 
rather than Home Office Overhead rates, which were "included in the original budget 
calculations. In addition, hours in the LOB worksheet for Mike Gowrlng were moved 
from Task 300 to Task 500. to more" accurately reflect 1he work to be performed by Mr. 
Gowring. As discussedabovc, hoU13 for Tom Woodall's services were moved from Task 
150 t0500. ' 

The budget for this task was revised to add hours for tho Deputy Project Manager. to 
reflect responsibilities for coordinating constructability reviews for all the constniction 
contracts included in the conveyance program . 

. Al>D to Task SOO Constructability Reviews~ 

Subtask 505: Iufiuent Pomp Station ConstructabWty Review (New) 

The eM shall perfonn constructabllity reviews for the Influent Pump Station at the 90% 
design milestone. This review will address construction issues, contract administration, 
coordination between disciplines. and other issues relating to project construction. 

Budgets and LOB for some Jacobs staff on Subtasks 502, 503 and 504 were reduced, 
which offset the additional LOE hours added for Subtasks 505 and 507 for other Jacobs 
staff. . 

DeUverables: 
• Review comments on design submittals 
• Presentation of key findings of constructability review to King .Co.unty and 

designer's project teams . 
• Draft tex.t of specification sections related to constmction issues 

LOE Assumption: 
• Review (workshop) at 90% design by 9 experts for 5 d~ys 

Subtask 506: Portal 19 staging area analysts and recommendations (New) 

Under this new subtask, the consultant will assist in development of plans for 
construction staging at Portal 19, wjtb ~e intent of addressing needs of both the West 
Tunnel and Outfall contractors. Specific issues to address include; 
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• Site access and security 
• Laydown areas, segment storage, cranes 
• Stonnwater runoff control and treatment 
• Transport of tunnel spoils by tail cir barge 
• Tunneling and Microtunneling shafts 
• SlulT}' separation plant, spoil stockpile areas 
• Electrical substations and distribution 
• Worker parking areas and access . 
• Contractor and CM Offices, stores, workshops 
• Minimil:ing interferences between cO'Qtractors 
• Compliance with noise ordinances, permit .conditions, property restrictions 
• Existing areas of contaminated soils . 
• ~oordinalion with property owner operations and existing facilities 

In order. to minimize the potential for conflicts between the outfall and tunnel contractoIS, 
it is critical to have the staging areas coordinated between the two contracts, and have 
sufficient space to accommodate the antiCipated needs for each. 

As part of its existing scapo of work, th" Jacobs CIvil CM team will assist in coordination 
with the West Tunnel design team. Work under this subtask will support the County in 
developing the dmwings and specifications for the procurement docwnents for the 
Outfall DesignlBuild contract and the West Tunnel contract. 

Deliverable: 
• Construction staging site sketches and text to be incorporated into 

specification sections for Outfall DesignlBuild procurement documents 

Subtaslt 507: Construct8.bllity Reviews for AnclJ1ary Facilities (New) 

The consultant will conduct constructability reviews for ancillaly contracts that are part 
of the conveyance program, including Odor Control, North Creek facilities, Effluent 
Drop Structure, Reclaimed Water, and Hollywood PS Chemical Injection. This review 
will address construction issues, contract administration, coordination between 
disciplines, and other issues relating to project construction. 

Delivel'ables: 
• Review comments on design submittals 
• Presentation of key findings of constructability reyiew to King County and 

designer's project teams 
• Draft text of specification sections related to conlittuction issues 

LOE Assumption: 
• Five one-day reviews at 60% or 90% design, by 2 experts 
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Task 600: Construction Management Plan Development 

The budget for this task was revised to show Field Office Overhead rates rather than 
Home Office Overhead rates. as was assumed in the original budget. 

Tho budget for this task was increased to allow more hours for the Deputy Project 
Manager. to reflect bis anticipated level of involvement in deyelopment of procedures 
and guidelines for the construction phase. In part, this reflected the need to ensure that, 
procedures developed for Conveyance construction management could be used by other 
Brightwater construction contracts. 

ADD \0 Task 600: Construction Management Plan Development 

SUbtask 610: Team-Bllilding Worksbops fOI: CM Team, King County staff and 
other consultants QIl'ew} 
The consultant will bold workshops to be attended by members of the CM consultant 
team, design consultant. and King County staff directly involved in construction 
management activities. The pwpose of the workshops is to agree on goals for project . 
construction and roles and responsibilities for the participants during the construction 
phase. Follow-up workshops will be held during the design phase for each contract. 

Deliverablcs: 
• Prepare and submit topics and agenda for workshops 
• Submit summary of workshop results with agreements and action items 

LOE Assumptions: , 
• One-day Project team-building workshop for King County and CM consultant 

teams, - one Facilitator . 
'. Half-day team-building workshops for Central and West contxacts - one 

Facilitator 

Task 1000: Project Manag~ent 

The budget for this task was revised to reflect a more acc;w:ate projection.ofbours 
anticipated for this task in 2005. Some of these hours were duplicated in Task 100, and as 
a result they were deleted from Task 1000. 

DELETE Subtask1510 Safety Program in its entirety and replace with the 
following: 

P43020P 
121112005 page S 

KC 001014 



Subtask 1510: Safety Program (Revised) 
Revise and update CM Health and Safety Plan prepared under Part 1 to reflect .conditions 
anticipated during the construction phase. Provide safety training to CM consultant staff 
to meet all applicable requiIements. Maintain records of safety trBi1)ing. En~ure adequate 
orientation to job-site conditions for all new consultant staff. Provide refresher classes 
and other training as necessary to ensure all consultant staff is current on all ' 
requirements. On a apace-available basis, make training available to KC staff on the 
project. (KC will maintain records ofKC staff training.) Maintain all safety training 
records for CM staff. 

The complexity of the tunneling and undergrouno conditions anticipated in the 
Brightwater Conveyance project requires special attention to safety by the CM. In 
addition to the requirements stated above. the CM will, conduct the specializc:id training 
necessary to certify CM project personnel in-first aid and CPR, confined space entry, 24 
hour and 40 hour OSHA safety training with emphasis on underground hazards and 
safety :requirements~ The CM's safety expert will make periodic visits to project work /' 
sites, attend monthly safety meetings and work with the construction contractors' safety 
staff to insure compli~ce with all safety requirements of the contracts. The CM wiU 
provide bumet and construction safety expfmise to the design team and King County as 
requested during tho planning and implementation of the work. The eM's safety ex-pert 
will le.spond to safety issues that arise on the project and coordinate emergency respOnse 
p1annlllg with appropriate agencies. The eM will prepare monthly reports regarding the . 
safety perfomumce of the project. including m:ommendatioDs fol' improved procedures 
and methods to impIDve safety. The CM will cootd~nate monthly with owner controlled 
insurance Jepresentatives. 

The CM's Safety Manager will oversee the implementation of the CM's Health and 
Safety Program that identifies the requirements for construction safety and the roles, 
responsibllities and authority for safety performance for the CM. The Safety Manager 
will provide recommendations to the Project Representative regarding review and 
approval of contractors' safety programs (submittals). The Safety Manager will be 
responsible to coordinate With a11 contractor safety officers and safety officials 
representing emergency response agencies. the Federal Occupational SafetY and Health 
Act of 1970 (OSHA), and the Washington Industrial Safety Act of 1973 (WISHA). 

Safety AuthOrity: The CM consultant staff has the authority to stop work immediately if 
they believe that the safety violation presents an inunediate danger to life or health of the 
CM consuitant stBff or others on the construction site. 

Deliverables: 

• Project office Health and Safety Prognun revisions. 
• Safety training records and other safety records (upon request) 
• Draft and final monthly safety reports. 

LOE Assumption: 

P43020P 
1211f20OS 

• Safety Manager half time 

page 9 

KC 001015 



,--. 

.Task 2000: Project C,ontrols - Schedule 

The budget for Task 2000 was reduced so that project control support !or both cost and 
schedule controls could be performed by an Office Engin~ under the Ta~l< 300~ budget. 

Task 3000 Project Controls - Cost Estimating 

The task budget for Task 3000 is increased by transfemng some hours from Task WOO, 
and by revising overhead rates as appropriate, The Officer Engineer budgeted under this 
task will perform the Change Order cost estima~ng work in the original scope of wOrk. 
During the pre-construction planning phase, it was recognized that this work would 
require a full-time estimator to cover the work under all construction contracts that are 
part of the conveyance program. 

Under the re-allocations between Tasks 2000 and 3000, the net budget total for the two 
Project Control tasles was reduced by $213,005. See below for scope and budget added to 
Task 3100 under Amendment 1. 

Tas~ 3100: Program Cost'Control 

The budget and LOB for this task is increased in Amendment 1 to allow an additional 
Project Control Engineer. This staff position will provide support to the tunnel 
construction contracts. The need for an additional staff person was identified as part of 
the work of developing the Construction Management ,Plan (Task 600). As a result of the 
development of staffing plans as part of the CM Plan, the need was identified for 
additional project control support,'beyond what was in the original budget for Task 3000. 

ADD to Task 5000 - Construction Contract Administration 

Subtask 5100: Pre-construction and posl;.eonstruction documentation of structures 
and roa.!iways (.New) 

This task involves the documentation of pre-existing conditions f9l'cerl<\in identified 
roadway and building stfuctures within 70 feet of tunnel cent~rlines along the tunnel 
alignments fOl the East, Central and West tunnels, and for facilities and struc~rel> · . 
adjacent to shaft construction an~ micro-tunneling projects. Documentation of the pre
existing condition of the identified structures and stu:face faeiliu,eIl will be made before 
tunneling or construction occurs in the vicinity of the SUbject properties, but no earlier 
than six months before tunneling or excavation approaches the properties. The scope of 
work includes the following for each subject property: 

• . Assist King County staff in obtaining Rights of Entry 
• Photographing and videotaping the inside and outside of all stIUcrures. 

P43020P 
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• Taki:p.g measurements of criticai structural elements and identification of 
measurement bencbmarks. 

• Documenting any existing vi:sible damage or visible structural defects. 

The CM will develop procedures for collecting the pre-conslIUction data, including forms 
for data collection. The procedures will include provisions for axchiving the 
documentation and for conducting post-conslIUction data collection and analys,is of the 
pre and post construction data. . 

Task 6000: Inspection and Resident Engineering Services . 

Construction of the Influent Pump Station (IPS) is sqheduled to begin in 2008. As a 
result, the original scope of work for the CM contract did not include LOE and budget for 
construction support for the lPS. However, during the pre-construction planning phase, it 
became apparent that it would be advantageous to include scope for the CM,team to 
become familiar with the IPS design and participato in tho design process, which will be 
complete in early 2006. As a result, the budget for this task was revised to 8l1ow time for 
the ~sistant RE f~r IPS beginning in 2005. .. 

As part of Amendment 1. the LOB for Task 6000 was reduced to delete hours budgeted 
.for 2005 that will not bo billed. 

ADD to Task 6000 Inspection and Resident Engineering Services 

Subtask 6500: Demolition Contracts (New) 

1 
. Provide construction contract administration and field inspection somees for the Portal 

41 and 46 Demolition contracts. 

Deliverables: ' 

• Project files, including all submittals, RFIs, correspondence, permit tracking 
documentation 

• Document control logs ' 
• Submittal log, updated as necessary 
• RFI log, updated as necessary 
• Daily inspection reports 
• Photos, videos, and logs 

LOE Assumptlon: 
• Resident Engineer half time 

Task 8000: Additional Unplanned I Critical Work 

Task Order Reallocations discussed above under each task reSulted in chang~ in the task 
budgets, some of which were shifts among task budgets. Remaining budget savings due . 

P43020P 
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KING COUNTY 
Executed in 4 Counterparts 

of which this is 
Counterpart No. ~ 

AMENDMENT NO. 2 to CONTRACT NO. P43020P 
CONSTRUCTION MANAGEMENT SERVICES AGREEMENT 

FOR THE BRIGHTWATER CONVE:YANC~ PRomcr . 

WHEREAS, King County ("County") has a contract with Jacobs Civil," Inc., ("Consultant"), 
numbered P43020P ("Agreement"). executed on April 15, 2005, to provide construction : 
management services for the Brightwater conveyance projects; and . 

WHEREAS, on December 20, 2005, the parties executed Amendment No. 1 to. the Agreement; 

WHEREAS, the parties wish to amend the Agreement for the purpose of adding certain 
constl'Uction management services; 

NOW TIIEREFORE, in accordance with Section 4 of the Agreement, the parties agree to the 
following modifications contained in this Amendment No.2: 

1. The Scope of Work is amended as described in "Exhibit A," which by this reference is 
incorpomted herein. 

2. The amount to be paid to the Consultant for work under this Amendment No.2 shan be 
computed as set forth in the Cost Summary attached hereto as Exlu'bit B, which, by this 
reference is incorporated herein as if fully set forth, and shall be computed on a cost-plus
fixed·:Jee basis, but not to exceed a maximum amount of EIGHT HUNDRED EIGHTY
SIX FOUR HUNDRED NINETY-EIGHT DOLLARS AND SEVENTY-SEVEN 
CENTS (.$886,498.77) (hereinafter called the "Amendment No.2 Total Price"), in 
accordance with SECTION 8, COMPENSATION, provisions BI, B2, B3, C, D, and E, 
and subject only to authorized adjustments as specifically provided in this Agreement. 

3. Fixed Professional Fee (Profit). For work under Amendment No.6, the County shall 
pay the Consul tant a fixed professional fee (profit), which amount shall not exceed a 
maximum total sum of SEVENTY-NINE THOUSAND ONE HUNDRED EIGHTY
NINE DOLLARS AND FIFTEEN CENTS (579,189.15). The Consultant . 
acknowledges and agrees that this negotiated amount does and shall not include any 
profit to the Consultant on subcorisuIting contracts. It is understood and agreed that this 
fee is a fixed amount which cannot be exceeded because of any differences between the . 
Amendnient No.2 Total Price and actual costs of performing the work required by this 

P43020P 
6/6/2006 

. , 

Page 1 of2 Amendment No.2 

JCI00904 



Agreement, and in no event shall payments to the Consultant exceed said Amendment 
No.2 Total Price, adjusted as provided herein. It is further understood and agreed that 
the fixed fee is only due and payable for Project work for which the County has given 
notice to proceed and for which the Consultant bas satisfactorily completed. The fixed 
fee will be prorated and paid monthly in proportion to the Project work satisfactorily 
completed. 

4. All other terms and conditions of the Agreement ~e to Iemain in full force and effect. 

In witness whereof, the parties hereto have accepted this Amendment No.2; which will become 
effective upon execution by the County. 

KING COUNTY 

BY:~.~ 
Pam Bissonnette,. Director 
Dept. of Natural Resources 

P43020P 
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By: ~ ~
t 

Title: L~ 
DATE: "!Jv/cc" 

? 
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Construction Management Services 
for Brightwater Conveyance Project (P43020I»). 

Amendment #2 

EXHIBIT A 
SCOPE of WORK 

Amendment 2 to this contract will add two new subtasks and revise budgets of existing 
tasks, as discussed in further detail below. New subtasks are added to provide support to 
construction of the Influent Pump Station and Ancillary contracts; and t6 coordinate 
efforts related to start-up and system integration of the conveyance system. As some 
tasks in the existing Scope of Work are now completed, the bup.gets for .the designated 
tasks can be adjusted to reflect the actual cost at completion. Task order Re-allocations 
included in Amendment 2 will shift available funds to other t~sks in the existing scope to 
cover work that was not antiCipated at the time of the origina~ contract and i\n)endment 1. 

Task 
No 

300 

1000 
2000 
3000 
4000 
6400 
6600 
6700 

Tablel 
Summary of Changes made by Task Order ReallocatIons · 

and Amendment 2 

DescrIption Summary 

Revise hours and budget to reflect Home OH in place of Field OH for remaining 
estimating labor. 
Increased task budget to fund positions full-time for the contract perIod. 
Provide overall program schedule management and reporting. 
Provide additional cost estimating support during construction. 
Provide Constructware training. and additional document control support. 
Revise start date for Resident Engineering for West Tunnel contract.. 
New task to address Resident Engineering work to support IPS contract. 
New task to address Resident Engineering work to ·support Ancillary contracts 

Revised Scope and Budget Descriptions 

Task descriptions are provided below for each task where the scope andlor budget are 
revised through either a Task Order Reallocation or Amendment 2 changes. · 

Task 300: Project Controls - Cost Control and Cost Estimating SerVices 
Amendment 1 added subtask 301 for additional cost estimating services. At the time, the 
work was contemplated to be perfonned at the Brightwater Project Office. However, the 
staff and resources were located at the eM consultant's offices in Bellevue. Therefore, a 
balance of the labor hours will be charged at the Home Office overhead rate. The task 
budget and hours have been adjusted to reflect the split between Field and Home office 
overhead rates. 

P43020P 
. 512/06 

Page 1 

JCI00906 



Task 1000: Project Management 
The task budget is increased to cover full-time project management service during the 
construction phase. The scope for tbis task was developed on the assumption that the 
project manager's time would be covered in this task, on a full-time basis. However, the 
hours were not correctly reflected in the LOE spreadsheet, with the result that the number 
of hours needs to be increased to provide sufficient budget for the full-time project ' 
manager. The designated reallocation of budget will accommodate the increased hours 
for the project manager. ' 

Subtask2100: Program Schedule 
Under Subtask 2100, The eM will provide overall program schedule and project controls 
management service to the project. At the time that the original scope was developed, it 
was undetennined how responsibilities for schedule development and maintenance would 
be shared between King County staff and the CM consultant. As part of theCM plaruiing 
process, the scope has been further defined in detail. 

The program level schedule (conveyance program) will incorporate input from all of the 
contract schedules, and milestoneslkey activities from the marine outfall and treatment 
plant contracts. Startup activities and sequence will be developed and coordinated across 
contracts, where necessary. The program level schedule will provide input from all of the 
conveyance contract schedules into King County's Master Schedule. The eM is 
responsible for: 

• Analysis of the Conveyance and Treatment Plant interface points to establish key 
milestones for each program to allow completion of the entire project most 
efficiently. 

• Establish startup and commissioning interrelationships for planning'purposes. 
• Analysis of Schedule updates to detennine if changes on one element of the 

project are likely to affect the other at the interface points. 
• Development of contingency plans to address schedule issues that might occur. 

LOB Assumptions: 
• Chief Scheduler is 500 brsfyr. for supervision and reporting. 
• SchedulerlProject Controls is 800 brs/yr. and allocates his time among Tasks 2000 
~300Q ',' '- ' -

The remaining scope under Task 2000 remains unchanged. 

Task 3000: Construction Cost Control and Estimating 
The task budget for Task 3000 was originally developed on the assumption that 
estimating services for contract change orders would require a part-time estimato~. With 
construction now getting underway, it bas become apparent that it is likely to require a 
fu1l4ime estimator to keep up with the work load generated by multiple construction 
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contracts, and the requirements for ·documentation of c4ange orders. A task budget 
reallocation will add to the budget for full-time estimating service from the start of 
construction. . 

Task 4000: Information Management and Document Con.trol 
At the time the original scope was ·developed, the level ofDocurilent Controlservice 
required for the project using tlle Constructware software package· in comparison witl,1 
other traditional construction management using document logs and otner metho~s - was 
not accurately forecasted. In the pre-construction phase, the CM consultant developed 
detailed procedures to manage the construction contracts using the Constructware 
software and meeting all King County policies and procedures . .. The onginal contract 
provided for a part-time document control position during construction of the three tunnel 
contracts, and a full-time position is required. The task budget is increased through a re
allocation to make this a full-time position. 

ADD Snbtask 4100: Constructware Training and Support (by re-allocation) 
The CM will provide training in the use of Constructware to CoUnty employees, 
consultants and contractors. The task budget is increased by a budget re~l111ocation to 
provide this training position, and in addition to Constructware training, this staff person 
will also provide backfill or part-time document control duties for construction contracts. 

LOB Assumptions: 
• Constructware Trainer is full-time, including hours for training and document 

control support. 

Task 6000: Inspection and Resident Engineering ServiCes 
The· scope of the Resident Engineering task includes work by the Resident Engineer for 
each contract to assist in the design process, preparation of bid documents (by others), 
and to become familiar with the scope of the work prior to the time the NTP is issued to 
the Contractor. For the West TUlllIei contract, the original scope and budget was based 
on the assumption that the Resident Engineer would begin work on a full-time basis 
about three months in advance of the issuance ofNTP to the Contractor. 

As the West Tunnel design contract is nearing completion, there are additional unplanned 
tasks that need to be completed prior to the start of work originally assumed for this 
scope . . Through a budget re-allocation, the budget for thls task will be increased to allow 
the Resident Engineer to assist on a part"time basis in the upcoming months while design 
is nearing completion and the bid period is underway. Specific work to be addressed 
includes: 

• Cost estimate review and management service (90%, 100% and Engineer's 
Estimate). 

• Contract milestone review and input. 
• Contract addendum review and input 
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• Bid evaluation. 
• Respond to technical design and coordination issues. 

ADD Subtask 6600: IPS Inspection and RE Services (Amendment 2) 
The original scope of work covers the time period through Dec. 31,2007. Construction 
of the Influent Pump Station (IPS) is scheduled to begin in 2008. The County is now 
scheduled to complete design in 2006, advertise for bids, and complete contract award in 
early 2007. Task management is now necessary to incorporate IPS, and allow the 
contractor to order long lead time equipment and complete related work requiring no site 
access. As a result, the CM scope needs to be amended to add RE service for the JPS 
contract. 

Work under this new Subtask will inClude providing the field inspection and resident 
engineering· services for the IPS contract as follows: 

• The RE will be principally involved in the planning and coordination of the pre
construction services for the IPS contract including pre-bid meetings, design 
reviews, pre-construction surveys, permitting, coordination of construction impact 
mitigation provisions, planning for field office staffing and operations, and 
responding to technical questions and RPl's during the bidding and award phase 
ofthe contract. 

• The RE will provide coordination during the IPS start up, testing, and 
commissioning requirements. 

• Additional RE inspection services will be provided for the IPS contract during 
Part II of the CM Services contract. 

LOB Assumptions: 
• Resident Engineer (RE) full time for the period April!, 2006 through Dec 31, 

2007. 

Deliverables: 
• Technical memos addressing construction issues, for use by King County staff 

involved in the design process. 
• Daily inspection reports. 
• Photos, videos and logs. 

ADD Subtask 6700: Ancillary Contracts Inspection and RE Servi.ces (Amend1l1ent 2) 
The original scope of work addressed CM-services for the three major tunnel contracts. 
As discussed above, IPS CM service is being added in a new subtask. This subtask will 
add RE service for other conveyance contracts not specified above. This includes field 
inspection and resident engineering services for the following project elements: 

• North Creek Facilities 
• North Kenmore/Ballinger Way Odor Control Facilities 
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• Hollywood Pump Station Chemical Injecti.on 
• System Integration 
• Brightwater Influent Network Improvements (BINI) 

During Part 1, the scope of Resident Engineering services is as follows: 
• The RE will be principally involved in the planning and coordination of the pre

construction services for each contract including pre-bid meetings, design 
reviews, pre-construction surveys, pennitting, coordination of construction impact 
mitigation provisions, planning for inspection staffmg, and responding to 
technical questions and RFI's during the bidding and award phase of the 
contracts. 

• The RE will provide system-wide coordination during start up, testing, and 
conunissioning requirements. 

• Inspection and any additional RE services will be provided for the Ancillary 
contracts under separate amendment, or during Part 11 of the CM Services 
contract. 

LOB Assumptions: 
• Resident Engineer(RE) full time for the period May' I, 2006 through Dec 31, 

2007. 

Deliverables: 
• Technical memos addressing constroction issues, for use by King County staff 

involved in the design process. 
• Daily inspection reports. 
• Photos, videos and logs. 
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A I B C 

r-4-2 SER Corrective Action Plan 

3 DEFICIENCY 
4 NO. DESCRIPTION 

CORRECTIVE ACTIC 

1 
Contractor employee interviews indicated a significant communication gap in resolving safety issues onsite. There is a gap between operations We have met with Kenny"s Corporate Safety and drafted a leiter to the CII 

5 and safety. 
6 2 There appears to be a trend in the lack of planning or implementation of the elanned tasks on s~e. 

7 3 A Contractor emeloyee received serious chemical burns when workinll with and exposed to wet concrete. 

8 4 The area where the mixing plant formerly was located had water accumulation. 

9 5 The red conex box at the Water Treatment plant was in need of orQanizing. 

6 
The guardrail at the North Portal where the mixing plant had been located is too low due to the elevated slab. The Contractor noted the slab is 

10 l!loin!! to be removed. 
11 7 A secondary means of access is needed in the excavation allhe Water Treatment site. 

12 8 Many individuals were observed at the Water Treatment site nol wearina safety alasses. II was near the shift end. 

9 
A propane tank was left free standing and was stored ~hin 20 feet of oxygen cylinders by the Contractors' trailer at the Water Treatment site. 

13 Also an oxygen and acetylene tank were left stored on a weldina cart at the lab area. 

14 10 There was no fire extinlluisher located near the flammable compressed !las storage area at the Water Treatment site. 

15 11 The Contractor has a LOTO. but implementation of the Droaram needs to be improved. 

16 12 Arc nash hazards need to be identified. 

13 
Haz- Com training has been provided for the project staff. However the effectiveness of the Haz..com training is in serious question due to the 

17 recent concrete burn incident. 

18 14 
19 15 .... 
20 16 
21 17 
22 18 
23 19 
24 20 
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A B C 0 

,+ 
2 

Score General Assessment Criteria Description Leadership Engagement Employee Involvement 

No evidence exists on which 10 base an assessment: Jacobs HSE program elements nol No nolable leadership engagemenl in any aspeel of Ihe HSE program No notable employee involvement in any aspect of the HSE Jacobs HSI 
implemented. program 

0 

3 

1 
Som", evidence exists 10. support an assessmen!: Jacobs program elemenls partially 

4 implemented or in initial or rudimentary stages. 

Consistent evidence exists to suppor1 assessment; Jacobs program elements 
2 implemented but not functioning at a high level. 

5 
High degree or evidence exists to support assessment: Jacobs program elements are Proactive engagement in all aspects of the HSE program by the entire All employees are engoged in all aspecls of the HSE program Fully imple. 
fully implemenled and funclioning al high level. leadership learn vvilhout outside influence or pressure there is an aclive and effeclive employee safety commillee or the context 

council: there is a cul1ure of caring effective; be 

3 

6 

r+ , I 8 Note: These descriptions are to be used lor assessing categories A, B, and C. 



A 
Leadership Engagement and Management Commitment 

2 How does lhe sile leadership demonstrate a thorough understanding of the site HSE program? 
3 What afe the standards of performance or expectations rer management and supervision? 
4 What is lhe leadership engagement assessmenl process? How is il being used? 
(; How often does management and supervision conduct walkthroughs? What levels of management participate in lhe walkthroughs? 
6 How often do you participate in walkthroughs? When was the last walkthrough you performed? 
7 HQIAI is management and supervision engaged in training? 
8 Whaltraining have you had? 
9 Have you delivered training on site? 
10 HOIN is management and supervision engaged in the incident investigation process? 
11 Have you participated in an incident investigation? Describe the process and how you think it might be improved. 
12 HCJIIN is management and supervision engaged in the pre-task planning (SPA) and observation (SOR or BSOR) pr,ocesses? 
t3 How many SORs have you done? 
t4 How many SPAs have you reviewed? 
t5 How often do supervisors conduct safety meetings wilh lheir employees? Who leads the meetings? 
16 When was the last time you participated in a sarety meeting? What was the topic? 
17 Describe two ways the site leadership demonstrales their commitment to ensuring a safe work environment ror Ihe workers? 
18 How did you last demonstrate your commitment to a safe work environment? 
19 Discuss lhe hazards associated with lhe work. Does the stte leadership demonstrate an understanding of the hazards associated with the work being performed on the site? 
20 Does (he site leadership demonstrate an understanding of the controls in place and their effectiveness at reducing risk? 
2t What keeps you up at night? 
22 When did the site leadership last review the HASAP for completeness? 
23 Has the site leadership set goals and objectives and communicated them to the employees? What are the goals and objectives for the project? 
24 Discuss roles and responsibilities. Does the site leadership demonstrate an understanding of their roles and responsibilitie.s? 
25 How do you recognize emptoyees for working safely? When did you last recognize an employee and for what? 
26 What are lhe current HSE metrlcs? 
27 What do you perceive as beina your biaoest challenae or impediment to improvement? 



A 

1 EmploYl1e Involvement 
'"2 How do employees access Ihe site salety plan (HASAP) and site salety rules? 
"T What are Ihe site salety goals and objectives? 
4"" What do you do if you observe an unsafe act or condition? 
T When was Ihe last lime you participated in training? 
6 When was Ihe last time you participated in a walkthrough? -t Describe the pre-task planning process. When was the last time you participaled in an SPA? Do you have any suggesllons lor improvement? 
-S Describe Ihe salety observation process. How many SORs have you submitted? When was Ihe last time you submitted an SOR? Do you have any suggeslions lor improvement? 
9 HoVi do you repor1 an incident? Have you ever reported an incident? 
To Do you leel like you are held accountable lor salely? 
"t1 What are your safety responsibilities? 
12 Is Ihere a salety committee on sile? If so. do you participate in Ihe committee? 
it Have you ever submitted a safety suggestion? 
14 Have you been trained on the emergency response or evacuation plan? Describe the plan. Where is your assembly point? 
it What do you perceive as your highest risk activities? Do vou leel that Ihe controls in place are adequate? Do ypu have an~ suggestions lor improvement? 
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safety accident 

safety accident 
Devin Harmla 

Sent: Tuesday, December 23, 200S 10:47 AM 

To: Misty Fisher 

Cc: Roger Smith 

Page 1 of1 

On 12-3-08 three KST laborers received very bad concrete bums. 1 laborer will need to have skin graphs and will 
be out 6-8 months. 2 laborers that were injured were sent to the sight after a KST safety meeting about concrete 
bums took place. No other Information was given to the new guys when they arrived. The crew work for 6 hours 
In concrete approx. 2 feet deep. The concrete got Into the laborers boots. Proper PPE was not provided to 
perform work. 

On 12-13-08 a KST laborer broke his leg during a ground collapse. The laborer was Installing lagging next to 
excavated material. They were exposed to approx. 8 feet of unsupported wet material. This material failed and 
collapsed on the workers leg and broke it. 

If you need anything else let me know. 

Devin Harmia 
KBA, Inc. 425.455.9720 
dharmia@kbacm.com 

www.kbacm.com 

II Construction Management Specialists " 

https:llremote.kbaonline.com/owa/?ae=Item&t=IPM.Note&id=Rg~i24%2fg05yuRZ... 4/6/2010 



On Friday December 5, 2008 the East Contractor - Kenny/Shea! Traylor was pouring a 
base slab in the receiving pit at the treatment plant portal. The pour stat1ed at 
approximately Ipm and concluded at 6:30 pm. The depth ofthe pour was approximately 
18 inches. Photos show areas where they appear to be up to their thighs in wet concrete. 

One of the laborers who nOflllally operates the Loki was loaned out to the crew at the 
treatment plant portal for the day. This individual had on gloves, yellow boots 
approximately 12" high and rain pants. The pants were taped to the boots with duct tape. 

The takeS meeting for the day wason concrete safety. Over the course of the pour he got 
concrete in his boot. He left for the day and no problems were anticipated with this 
individuaL 

On Saturday he came to see the contractor's safety officer with a concrete burn and was 
taken to the clinic for treatment. They applied an anti-bacterial cream at the time, along 
with giving him a prescription for later use. 

On Monday he notified the contractor he had an appointment with a specialist for this 
condition. After consulting with the specialist he was admitted to a local hospital. He has 
burns above the ankle on the calf area on both legs that will require skin grafts this Friday 
morning. He remains hospitalized at t1us time. 

After seeing the specialist he did not notify contractor and they found out about this 
individual after one of our inspectors spoke to his son- who also works on the project. 
Our inspector wrote this up in a SOR. When Connie Krier of Jacobs saw this she notified 
the contractor they had an employee in the hospital. 

Originally, at first we heard reports that there had been a concrete exposure at the portal 
area. Upon questioning the contractors safety officer he stated that he was trying to get in 
contact with the individual about returning to work, and needed time to investigate. 

On Tuesday, the next pour was scheduled. It was much smaller in the total amount than 
the first. It was much better organized than the first and proper PPE were being worn. 

With one individual requiring hospitalization, the state of Washington must be notified. 
This has been brought to the attention ofthe contracto[. 

II">I n .. n...,....,. 



APPENDIX 14 



Safety Observation Report 

SOR D~talls 

SORNo. C-SOI\-l1S0 

Submitted By Noah Brenner 

Linked OIR Treatment Plant PPrtll.Sj"te .. TPP Portaj" 1"1I28/200S" ';;""bav 

Creatiod By 

Pollowad Up By 

Status 

Note. 

Noah Brenner Date Cr.ated 11/28/2008 

11/28/2008 

Closed 

2:55:53 PM i 

2:55:54 PM I 
! 

: Submitted Nov 28 2008 2:55PM. No follow-up I 
required. ! 

. Project Conveyance Project 
._._. ____ ._ •.• _. ___ .. _'--._._ •• _._ •.•.•... ". __ .. _ ...... __ ...•.•• " •• " __ .• _ •. " •• " ....•.•. _ ... __ ."_,, ... ,,_.,,. __ 1 

Contract east Tunnel Contract 

Locetlon 

SORType 

Condition Typ •. 

Category 

. Observation. Oetalla . ,,' 

Imme..l.te CorreCtive Action 

11/28/2008 1:00:00 PM 

Treatment Plant Portal Slle -.TPP Portal 

Incident 

Urisa'e 

Near· Miss 
. . 
Laborer usuing Jackhammer was ncit 'weirlng safety' 
glasses, only perscrlptlon glasses, when his hose .t 

,"·the hammer broke. The hose slipped out 0' the 
sarety tie and swung In' the air, Air from the. hose 
'knocked out the laborer's dentures. 

Air turned 0'(' 

Action to Prevent Recurrence 'Safety 'tles need to".be tightened around hoses •. 

Follow-Up Required 

KC 000015 



Safety Observation Report 

C-SOR-11S2 Ii 

Submitted By Noah Brenner 

Treatment Plant portal Site - urPortol' 11/29/2008 - Dav I 

__ p_~_j_e_c_t_Co_n_v_e_y_a_n_ce __ p_ro_l_ec_t ______________ ~ ___________ . I _ Contract East Tunnel Contract -.--J 

SORNo_ 

Linked DIR 

Created By 

Followed Up By 

Status 

Note. 

Date/Tlme 11/29/2008 8:00:00 AM 

Location Treatment Plant Portal Slte- TPP Portal' 

SOR Type Observation 

Condition Type Unsafe 

'Observatlon Detail. laborer using jack hammerto chip concrete not 
wearing protective glo •• es. Only wearing perscrlptlon 
olasses. 

Immediate CorrectIve ActIon none 

Action to Prevent Recurrence na 

Follow-Up Required No 

Noah Brenner Date Created 11/29/2008 11:44:31 AM 

Date Clo •• d 11/29/2008 11:44:31 AM 

Closed 

Submitted Nov 29 2008 11:44AM. No follow-up 
required. 

---------- .-'--'------------------_. --------.. --.. ---

KC 000016 



Safety Observation Report 

SOR Details, . • 

SORNo. C-SOR-llS1 

submitted By Noah Brenner 

UnkedDIR Treatment Plant Portal :Slte .. rpp Pod,l" 11129t2Qo8-.~-·pav 

Project Conveyance Project 

Contract Ea.tTunnel Contract 

Date/Time 11/29/2008 10:00:00 AM 

Location Treatment Plant Portal Site - TPP Portal 

SOR Type Observation 

Condition Type Unsafe 

c:ategory Work site condltlo~ . 

[ i t Created By 

Followed Up By 

StatUI 

1_::::-

Observation Detalle Excavation not draining •. Lots of standing water In the. 
pit creating very mucky conditions, 1-2 ft of muck In 
places. Crews are limited to .where and how they can 
move throughout the, excavation, possibly becoming 
stuck In the mUd. 

Immediate C:ornactlve Action none 

Action to Prevent Recurrence pit needs to be properly sloped to drained and 
sumps and pumps need to be kept working to their 
best performance all day. 

Follow-Up Required No 

Noah Brenner Date Created 11/29/2008 11:42:58 AM 

Dat .. Clooed 11/29/2008 11:42:59 AM i 

Closed 

Submitted Nov 29 2008 11:42AM. No follow-up 
required. 

KC 000017 

1 
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Safety Observation Report 

SOR DetailS , Status Information " ",,~r:'$Tf~' ]:&1 

Noah Brenner Date Created 12/1/2008 3:54:24 PM 1 
Date Closed 12/1/2008 3:54:25 PM I 

Closed 

SORNo. C-SOR-llS5 Created By 

Submitted By Noah Brenner Followed Up By 

Linked DIR Treatment p'ant portA" Site -' TpP portal' 12/1/2008 ~ Day Status 

Note. Submitted DeC120~83:54PM, No follow-up reqUlr~~ 
Project ConileVBnce Project 

Contraet East Tunnel Contract 

Date/Time 12/1/2008 9:00:00 AM 

Location Treatment Plant Portal Site - TPP Portal 

SOR TypeObservBtlon 

Condition Type Unsafe 

Category Scaffolds, Ladders 

Observation Details '. There Is onlv one ladder set up as an In/out to the 
excavation. Pit needs an additional ladder. 

Immediate Corrective Action none 

Action to Prevent Recurrence n a 

Follow-Up Required No 

KC 000018 



Safety Observation Report 

Statu,lnformiltlon 

SORNo. C-SOR-l173 

Submitted By Noah Brenner 

Linked DIR Treatment plant Porta' Site - TFP pgrtal' 1214/20QB - Day 

ProJect. Conveyance PrOject 

Contract East Tunnel Contract 

Date/Time 12/4/2008 11:00:00 AM 

Location Treatment Plant Portal Site - TPP Portal 

SOR Tvpe Observation 

Condition Type Unsafe 

Category PPE 

Observation Details Laborer using chipping gun not wearing safety 
glasses. 

Immediate C;orrectlve Action hone 

Created BV 

Followed Up By 

Status 

Notes 

Action to Prevent Recurrence Told KST Safety, Mike. Mike said he wlilliet a pair or 
safety glasses that will go over workers prescription 
glasses, by tomorrow. 

follOw-Up Required No 

~rlflllt~!T',1~n, ,~ 

Noah Brenner Date Created 12/4/2008 4:51:44 P:'II 

Date Closed 12/4/2008 4:51:45 PM 

Closed i 
Submitted Dec 4 2008 4:51PM. No follow-up required. i __________ . ____ .. __ --1 

KC 000019 



Safety Observation Report 

SOli Oetall. ' 

SORNo. C-SOR-1172 

Submitted BV Noah Brenner 

LInked DIR Treatment Plant Portol Site .... Ipe PQrtO" .1214/2908 - poy 

.. 

Project Conveyance Project 

~ontract ·East Tunnel Contract 

C.eated BV 

Followed Up BV 

status 

Not •• 

Noah Brenner Dat. C.eated 12/4/2008 4: 13:16 PM 

D.teClo.ed 12/4/2008 4:13:17 PM 

Closed 

Submitted Dec 4 200B4:13PM. No follow-up required . 

Ob&eNet,on 3nd FDt!QW-Ul-l' ~ .. '. I 

Date/Time 

Location 

SORType 

Condition Type 

Category 

Observation Detells 

12/4/2008 6:30:00 AM 

Treatment Plant POrtal Site - TPP Portal 

Observation 

Unsafe 

Scaffolds, Ladders 

Ladder was placed too far trom the opening of the 
hand rail. 

Immediate Corrective Action . Told foremiln that ladder was unsafe, he correct the 
landing. 

Action to Prevent Racurrence na 

Follow-Up Required No 

KC 000020 



Safety Observation Report 

SOR DetaUs " 

SORNo. Created By 

Submitted By Noah Brenner Followed Up By 

Linked DIR Treatment plant portal Site - TPP portal' 12/6/2008- Day StatuI! 

Project Conveyance Project 

Contract East Tunnel Contract 

•• _ ~ \ • I 

Date/Tlme 

Location 

SORType 

Condition Type 

Category 

Observation Detans 

Notes 

12/6/2008 8:00:00 AM 

Treatment Plant Portal Site - TPP Portal 

Observation 

Unsafe 

Scafrolds, Ladders· 

2nd ladder for In/out to excaY8tlondid not have a 
proper landing at the top. Workers were stepping 
over the gaurd rail to get onto the ladder. 

Immediate Corrective Action told foreman to correct ladder, but was never 
corrected. 

ActIon to Prevent Recurrence na 

Follow-Up Required 

Pollow-Up Details 

Yes 

Alan/Devin, 
Pis. discuss and resolve at the Sarety Meetino. 
Thks, 
Blrsen 

The trutment plant portalhashad the concrete slab 
poured and a second means of egress has been 
established. It will hlve,.theproper landing area 

Noah Brenner Date Created 12/6/2008 2:24:47 PM 

Alan Norris Date Closed 12/12/2008 10:15:03 AM 

Closed 

Submitted Dec 6 2008 2:24PM. Sent to Blrsen Zeyrek 
for foIlQw~up. 
Forwarded to Alan NorriS tor further follow·up on Dec 
820089:56PM. 

KC 000022 



Safety Observation Report 

SOR Oetalis 

SaRNO. C-SOR-1198 

Submitted By Noah Brenner 

Linked DIR Tri!atment plant Port,'"Slte .. rpp portal' 12/9/2Q08 - pay 

Project Conveyance Project 

Contract East Tunnel Contract 

Dllte/Tlma 

Location 

SORType 

12/9/2006 1 :00:00 PM 

Treatment Plant PortalSlte - TPP Portal 

Observation 

Safe 

PPE 

Created By 

Followed Up By 

Condition Type 

category 

Observation DatIlli. Crews· pouring concrete had on proper PPE Including 
waders. goves, and safety glasses. 

Immediate Corrective Action na 

Action to Prevent Recurrence na 

Follow-Up Required ·No 

Noah Brenner Dllte Created 12/9/2006 4:20:08 PM 

DeteCloled 12/9/2008 4:20:08 PM 

KC 000023 



Safety Observation Report 

SDR Details 

SORNo. C-SOR-1210 

Submitted By Noah .Brenner 

Linked DIR Treatment Plant portal Site - TPP Portal: 12/11/2008 - Day 

Project Conveyance Project 

Contract East Tunnel Contract 

Created By 

Followed Up By . 

Status 

Notes 

Noah Brenner Date Created 12/11/2008 3:34:05 PM 

Date Closed 12/11/2008 

Closed 

Submitted Dec 11 2008 3:34PM. No follow-up 
required. 

3:34:06 PM 

II£atltim(jI"I·ti~"I·!a,91I!B';~·I:;:=.::::.·=::~~:D:' :· •••••• , ••• 114 ••••••• 114 ...... 1 ••••• 1'11:1_ •• ;sl!!!l·.· ••••• IIIMI·I· fI!Ii!II·!Ii!I.LlhlsJ •••• I.E;:j~'l 
I Date/Time 12/11/2008 9:00:00 AM 

Location Treatment Plant Portal Site - TPP portal 

.SOR Type Observation 

Condition Type Unsafe 

. Category Scaffolds, Ladders 

Observation Details ·Only one ladder set up for anlnjolJt.to the 
exciJvatlan. 

Immediate Corrective Act10n none 

Action to Prevent Recurrence n. 

Follow-Up Required No 

KC 000024 
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Safety Observation Report 

KC 000025 



Safety Observation Report 

KC 000026 
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Safety Observation Report 

SOR Oot"lb 

SORNv. C-SOR-ll!17 

sub .• lfted By Connie. Krier 

Project Conveyance Project 

~ntnlct Eillt TUnnel contract 

~/9/200' 1100~OO PM 

Stdtu~ Infornlatioll 

cre.tedBy 

Follvwed Up By 

status 

Not .. 

Location TraIItment Plant Portal Site - TPP Portal 

SO ... Type Observation 

condition TYPe UnSlif. 

Cltegory Work site. condition 

Ob •• Mtlan DIIta'le upon arrlval·a"t TPP Alan Norrl. and ·myielf flrlf 
watched.lo make SUn! a" employees Invoh,ed In the 
concrete pour ware wearing the opproprlata PPE, Four 
employee. were wearlnll Hlp waddara and one h.ad on 
rain ge., Iilfd boots with the boots taped at .tlla toP 
to avoid Imy concret, spilling IntD the boots. 
n wa.then IiDtlco'ed thllt the ladder acell .. tbllt would 
naad to be uslld to axlf tile shaft was tied to the 
guard raO with no laddlng a.raa. We also noleC! tIIat 
gas qllnders were bllJlII thld to the guard rail and 
not properl, stored. There WIIS II walder working on 
the top·oI the TaM with nO" rail protection, only boards 
to u •• a •• standing surface. 'l'he grinder being used 
by tbe welder hiIId no IIIIlrd, tills Issue WIS 
rmm.~.tel, corrected by thallnslte foreman. 

Immediate correctlv. AcUon The grinder was removed. from service,. the toreman 
said ha Would gat tha ladder ac:ca.s Immacflately 
corrected. The welder had ",oved down· the TaM 
enoug" the tile fall hazard was ellmlnatad, ha would 
also hava tha bottles moved. 

Actlori to Prevent Recurrence KaT needs to hava thalr .. faty tlam hava more 01 a 
handa on ·apprdaCh. II member or the seret, team 
needs to be on ·lIte when new aqlvltlas are etarted to 
e.nsure tII.at "I_"~, protlcal Is '011_114 and PPE IS 
aVIIllable. Thera was no safety officer from KST on 
site dU;lnll tha c;onereta Pllur taking pl!lce tadey', 
ann aftar the accident that occured IlISt frldll, 12-5-
oa. 

FoUow-Up.l(equl~ Yes 

Follow-Up Details Dublltlltlon. 

Connie· Krier Date Cre.tad 12/9/2008 2:59: 00 PH 

Bllien ze,r.e/c Date CIoa,.r U/;10/200a 9:31:28 PM 

Closed. 

·Submltted Dec 9. 2008 2IS9PM. Sent to Blrsan Zeyrek 
tor follow-up. 

! 
I 

JCI01131 



Safety Observation Report 

.sORO"tail~ 

SORNO. C-SOR·2S28 

Submitted By Connie Krlllr 

Project Conveyance Project 

Contract I!ast Tunnel Contra.;t 

Observation anti Follow-Up 

Dat_/TimB 6/23/2010 7:30:00 AM 

LocatIon Treatment PI.ant Portal SUe - TPP Portal 

SOR Type Observation 

Condition Type Unsafe 

ClItegory l'PE 

St.,tus InformAtion 

Created By 

Pollowed Up BV 

Statu. 

Notes 

ObservatIon Details J reelaved a phone clIO from lim Gr •• ley statIng he 
was concerned about the employ.es working In the 
CD.F pour It .the TPP. 1 asked. whllt PPE was being 
worn end he explained onlv boot with r.aln gear taped 
to tbem. 

ImmedIate Correctlve AcUon 1 called and spoke to Jack FInn and remln'ded him of 
Plst Injuries thit had occured due to concrete pour •• 
Realizing he was not lhe general super at that time. I 
refreshed his memory about KSr. eorre~tlve 
measures or wearIng Hlp wadela,. wblle' working I.n 
concrete. J explained Dcut tape eround ralnpants 
onto bDots was not proper piotectioft. [ urged Jeclc to 
reconsider the PPE his employees were wearing 
today. )1It!c said He would have the emplOye .. ; wear 
hlp wadd.ers and Invited me to coma out to site. I 
agreed to v.!Slt slt,e. 
I did visit the alte and saw employees wearing the 
proper PPE for the job that was being done. 

Action to Prev.ent Recurrence Review lessons learned on a ragular basis to pre"ent 
repeat Injuries. 

Follow-Up Requir<ld No 

Connie Krier DilleCreated 5/23/2010 11;27:00 AM 

Date Clolled 6/23/2010 11;27:07 AM 

Closed 

SubmUtad Jun 23'2010 11:27AM. No follow·up 
requested. 
lun 23 2010 11:27AM: SOR closed. 

Jet 01137 
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SECTION 01300 

SUBMITTALS PROCEDURE 

PART 1 GENERAL 

1.01 SUMMARY 

A. This Section specifies procedures and requirements for all submittals, Substitutions, Deviations, 
Requests for Information (RFls), and the master submittalllsi required by the Specifications. 

B. Submit descriptive Information which will enable the Project Representative to assess whether the 
proposed materials, equipment, or methods of work are In general conformance with the work and in 
compliance with the Contract. 

C. No fabrication or construction work shall occur on a specific submittal item without an Acceptable 
Disposition. 

1.02 MASTER SUBMITTAL LIST 

A. Prepare and submit within 20 days after the effective date of the Notice to Proceed, a Master 
Submittal list listing all items for which submittals are required by the Specifications. Provide a 
schedule Indicating the submittal dates In chronological order for each submittal. Organize by 
Specification Section number and Include the following Information for all listed ,items: 
1. Item identification. 
2. Specification Sectlon number. 
3. Identification of those Items which are substitutions or contain deviations from the Speclflcatlons. 
4. Identification of those Items which require other jurisdictional agency review and approval. 
S. Columns for future use as Information becomes available shall be provided for the following Items: 

a. Trade name, model, and catalog designation. 
b. The scheduled need dates for control purposes. 
c. Date submitted. 
d. The date approval is needed. 
e. The date on which material is needed. 

B. Coordinate and Integrate aD submittal dates with the Baseline Schedule. 

1.03 CONTRACTOR RESPONSIBILITIES 

A. Be responsible for the accuracy and completeness of the information contained In each submittal. 

B. Verify that the material and equipment described in each submittal conforms to the requirements of 
the Contract prior to submittal. 

C. Ensure that the material, equipment and methods 01 work used shall be as described in the submittal. 

D. Ensure there Is no conflict with other submittals. Notify the Project Representative where such 
submittal may affect the work of another submittal. 

E. Ensure coordination of submittals among the suppliers, related crafts, subcontractors, and with the 
. planned work. 

F. Submit a request using Form 01300-B per Section 01999 lor all substitution requests. 

G. Call out all Deviations from the Contract on the submittal Form 0130Q·A per Section 01999 and note 
where applicable In the body of the submittal. 

BrightwEiter Convayance EII&t Contract 
11/11105 

01300-1 C53060C 
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1.04 CONSTRUCTION DIFFERING FROM THAT INDICATED IN THE CONTRACT DOCUMENTS 

A. Approved Equal: 
1. Oeflnltton: An item of material or equipment proposed by the Contractor that has the same 

function, quality, durability, appearance, strength, and design characteristics equal to that named, 
that meets the requirements of lI1e Specification, and Is sufficiently slmUar so that no Qhange in 
related work is required. The Item of material or equipment shall reliably perfonn at least equally 
well for the function Imposed by the design concept of the completed work as a functioning whole. 
In general, Approved Equal applies to manufactured Items. 

2. Clearly mark on the submittal Form f300·A. 
3. Acceptance is at the Project Representative's discretion and the decision regarding acceptance or 

rejection shaU be final. If the Contractor disagrees, a Request for Change Order shall be filed in 
accordance with the provisions of Section 00700. Contractor shall not assume acceptance at any 
time prior to the rendering of decision by the Project Representative. 

B. Substitution: 
1. Definition: An item of significant difference In materials, equipment, means, method, technique, 

dimension, sequence, or procedure which functionally meets the Contract requirements, but does 
not meet the Specificatlon(s) and is equal to or better than the specified Item. 

2. Submit a request for Substitution with the .submittal. Use Form 01300 - B and address and 
complete aD items In the form. The request shall include complete specifications or means and 
methods for the item Including procurement, operational and maintenance cost data. 

3. Any Substitution not identified on the submittal is not accepted or approved regardless of any 
subsequent aclion on the submittal by the County and any such substitution shall not relieve the 
Contractor from complying with the original Contract requirements. 

4. Substitutions shall be authorized only by Change Order to the Contract. 
5. Acceptance Is at the Project Representative's sole discretion and the decision regarding 

acceptance or rejection shall be final. Contractor shall not assume acceptance at any time prior 
to the rendering of a written decision by the Project Representative. 

C. Deviations: 
1. Definition: A minor change to a specified material, procedure or product proposed by the 

Contractor, or an omiSsion of a required Item from a submittal, that does not fully conform to the 
requirements specified, but conforms to dimensional, operational, and maintenance reqUirements 
and can be shown to accomplish the functional and operational and maintenance cost 
performance of the specified l1em. 

2. Annotate in the submittal all deviations from stated requirements In the. Contract. Any Deviation 
not identified on the submittal is not accepted or approved regardless of any subsequent action on 
the submittal by the County and deviation shall not relieve the Contractor from complying with the 
original Contract requirements. 

3. Acceptance is at the Project Representative's sole discretion and the deciSion regarding 
. acceptance or rejection shail be final. Contractor shall not assume aCceptance at any time prior 

to the rendering of a written decision by the Project Representative. A change order may be 
required by the Project Representative for en accepted Deviation. 

D, Value Engineering: 
1. See Section 01013. 

1.05 DEFINITIONS 

A. Acceptable Disposition: Review Action of "I· or "2" per Paragraph 01300-3.03B.1.and B.2. 

B. Request for Infonnatlon (RFI): A document submitted by the Contractor to clarify or request an 
interpretation of some portIon of the drawings, speCifications or other Contract Documents. 

PART 2 PRODUCTS (NOT USED) 

Brlghtwater Conveyance East Contnlat 
11111/05 
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PART 3 EXECUTION 

3.01 TRANSllAllTAL PROCEDURE 

A. General: 
1. SUbmittals shall lie act:ompanied by Submittalfrransmittal Form 01300-A received from the 

Project Representative. Equipment numbers shall be listed on Form 01300-A for items being 
submitted. A separate form shall be used for each specific item, class of material, equipment, 
and items specified in separate, discrete sections for which a submittal is required. Submittals for 
various items shall be made with a single form when Ihe Items taken together constitute a 
manufacturer's package or are so functionally related that expediency indicates checking or 
review the group or package as a whole. No multiple-section submittals win be allowed except 
where previously approved by the Project Representative. 

2. A unique number, sequentially assigned, shall be noted on the transmittal fonn accompanying 
each Item submitted. Original submittal numbers shall have the following format: ·XXX"; where 
·XXX· is the sequential number assigned by the Conlractor. Resubmittals shall have the following 
format ·XXX-V"; where ·XXX· is the originally assigned submittal number and "'("Is a sequential 
letter assigned for resubmittals, i.e., A, B, or C being the first, second, and third resubmittals, 
respectively. Submittal 25B, for example, is the second resubmittal of Submittal 25. 

3. Submit all proposed Approved Equals as a part of the submittal process. 
4. Submit RFl's as specified in Section 00700. 

3.02 SUBMITTAL COMPLETENESS 

A. Submittals without all required informatfon are not acceptable and may be retumed. The Project 
Representative may choose to put an incomplete submittal on-hold for up to seven days to allow time 
for the Contractor to provide missing information. The on-hold time will be In addition to the days 
specified for the retum of a submittal stated In Paragraph 01300-3.03B. 

B. RFls are subject to review as specified in Section 00700. 

3.03 SUBMITTAL REVIEW PROCEDURE 

A. Unless otherwise Indicated, for each submittal, submit the following: 
1. One reproducible original of all submitted Information. Individual sheets shall not exceed 22 

inches x 34 inches. 
2. Seven addidonal copies of each submittal including all submitted Information. 
3. Samples: Submit the number requested In the Specification Section. 
4. Certificates: Wi. be considered as Information. No copy shall be relumed. 
5. Submittals Indicated as submit for information only three copies. No copy shall be retumed. 

B. Unless otherwise Indicated, within 17 days after receipt of each submittal or resubmlttal, the submittal 
or resubmiltal will be returned to the Contractor. The returned material will consist of a maximum of 
three marked-up copies of the submittal. The returned submittal will indicate one of the following 
actions: 
1. If the review Indicates that the submittal Is In general conformance with the Contract, the submittal 

copies shall be marked "No Exceptions Taken" and given a Review Action of"1." In this case, 
Implement the work covered In the submittal. 

2. If the review Indicates that the submittal requires Imited corrections, the submittal copies will be 
marked "Note Markings" and given a Review Action of "2." In this case, begin to Implement the 
work covered In the submittal In accordance with the markings noted. Where submittal 
information Is to be incorporated in O&M data. a corrected copy shall be resubmitted; otherwise, 
no further action Is required. 

3. If the review reveals the submittal Is Insufficient and contains Incorrect data and the comments are 
of a nature that can be confirmed, the submittal copies shall be marked "Comments Attached -
Confirm" and given a Review Action of "3." A Review Action "3" does not allow implementation of 
the work covered by the submittal until the information requested to be confinned in the submittal 
has been revised, submitted, and returned to the Contractor with a ReView Action of either "1" or 
"2.11 

Brighlwater Conveyance East Contract 
11111/06 

01300-3 C53060C 
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4. If the review reveals the submittal Is Insufficient or contains Incorrect data and the comments 
require that the submittal be revised and resubmitted, the submittal copies shall be marked 
'Comments Attached --Resubmif and given a Review Action of "4." A Review Action "4" does not 
allow Implementation of the work covered by the submittal untO the Information In the submittal 
has been revised, resubmitted, and returned to the Comractor with a Review Action of either "I" or 
"2." 

5. If the review reveals that the submittal Is not in general conformance with the Contract, or If the 
submittal Is Incomplete, the submittal copies shall be marked "Rejected" and given a Review 
Action of "5." Submittals containing deviations or substitutions from Contract which have not been 
clearly identified by the Contractor fall Into this category. A Review Action "5" does not allow 
Implementation of the work covered by the submittal until the Information in the submittal has 
been revised, resubmitted, and returned with a Review Action of either "1" or "2 .• 

6. RFl's wll be returned within 14 days of receipt. 

3.04 EFFECT OF REVIEW OF SUBMmALS 

A. Review of submittals shall not relieve the Contractor of its responsibility for errors therein and shall not 
be regarded as an assumption of risks or liability by the County. 

B. No disposition of the submittal by the Project Representative changes the requirements of the 
Specification and Drawings. 

C. RA responses are Hmited as specified In Section 00700. 

END OF SECTION 
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IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON 
DIVISION ONE 

BRANDON APELA AFOA, } 
} No. 64545-5-1 

Appellant/Cross-Respondent, ) 
) 

v. } PUBLISHED OPINION 
) 

PORT OF SEA TILE, ) 
) 

__ -,R~e::.:s::.£p~o:....n=d..:.e""",nt/:...;C=r:...:o=s=-s-..:...A-'Cp",,,p=el=la::.:..n~t._--I) . FILED: February 22. 2011 

SPEARMAN, J.-In general, one who employs an independent contractor is not 

liable for injuries sustained by an independent contractors employees. . But a well 

established exception to the general rule is where an employer of an independent 

contractor retains control over some part of the work, in which case, the employer has a 

duty within the scope of that control to provide a safe place to work. At issue in this 

case is whether these same rules apply where the contract between the Port and 

appellant Brandon Afoas employer is a "license. agreement:' We hold that they do and 

that questions of fact exist as to whether the Port retained sufficient supervisory 

authority over the manner in which Afoa performed his work. Accordingly, we reverse 

summarY judgment and remand for further proceedings. 
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FACTS 

Brandon Afoa was injured as a result of collision while he was operating a 

powered industrial vehicle on the airplane ramp at Seattle-Tacoma International Airport, 

which is owned and operated by the Port of Seattle. Mr. Afoa worked for Evergreen 

Aviation Ground Logistics Enterprises, Inc. ("EAGLE"). EAGLE provided "aircraft 

ground handling services" at the airport, including aircraft movement and loading and 

unloading aircraft cargo and baggage, under a "license agreement" with the Port. Afoa 

claims the brakes and steering on the vehicle failed while he was operating it, causing 

him to collide with a broken piece of equipment that had been left on the tarmac. The 

piece of equipment fell on him, crushing his spine and leaving him paraplegic. Afoa 

sued the Port, alleging it breached common law and statutory duties by failing to provide 

him with a safe workplace. 

The Port moved for summary judgment, arguing that Afoa's suit was barred by 

the public duty doctrine, and that the Port did not owe any duty of care to the employees 

of EAGLE, because EAGLE was not an independent contractor with the Port and 

because the Port: had no authority or control over EAGLE's work. The Port also argued 

that it owed no duty to Afoa under the Washington Industrial Safety and Health Act 

("WISHA") because it is not an "employer, JJ and Afoa is not an "employee" as those 

terms are defined in the statute. In addition, the Port sought sanctions against Afoa 

under CR 11. The trial court granted the motion for summary judgment, but denied the 

request for sanctions. Afoa appeals and the Port cross-appeals the denial of sanctions. 

2 
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DISCUSSION 

Standard of Review 

When reviewing a motion for summary judgment, we engage in the same inquiry 

as the trial court. Marks v. Wash. Ins. Guar. Ass'n, 123 Wn. App. 274, 277,94 P.3d 352 

(2004). Summary judgment is appropriate if the pleadings, depositions, and affidavits 

show that there is no genuine issue as to any material fact and that the moving party is 

entitled to judgment as a matter of law. CR 56(c). "Like the trial court, we consider 

facts submitted and all reasonable inferences from those facts in the light most 

favorable to the nonmoving party." Marks, 123 Wn.2d at 277. Summary judgment is 

appropriate only if, from all the evidence, reasonable persons could reach but one 

conclusion. Wilson v. Steinbach, 98 Wn.2d 434, 437, 656 P.2d 1030 (1982). The 

existence of a legal duty is generally a question of law. Degel v. Majestic Mobile Manor, 

Inc., 129 Wn.2d 43, 48, 914 P.2d 728 (1996). But where duty depends on proof of 

certain facts that may be disputed, summary judgment is inappropriate .. Sjogren v. 

Props. of the Pac. N.W.! LLC, 118 Wn. App. 144, 148,75 P.3d 592 (2003). 

Common Law Duty 

Afoa argues there are material questions of fact regarding whether the Port owed 

him a common law duty to provide a safe workplace in the same manner as a general 

contractor that has control over the way in which jobs are performed at a construction 

site. The Port contends that summary judgment was proper because its actions were 

strictly limited to ensuring compliance with what it refers to as a simple "license 

3 
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agreement" with Afoa's employer, EAGLE. We agree with Afoa for the reasons 

described herein. 

In general, an employer who contracts with an independent contractor is not 

liable for injuries sustained by an independent contractor's employees. RESTATEMENT 

(SECOND) OF TORTS § 409 (1965); Kelley v. Howard S. Wright Constr. Co., 90 Wn.2d 

323, 330, 582 P.2d 500 (1978); Stute v. P.B.M.C.! Inc., 114 Wn.2d 454, 460, 788 P.2d 

545 (1990). But where the employer retains control over some part of the independent 

contractor's work, the employer has a duty within the scope of that control to provide a 

safe place to work. Stute, 114 Wn.2d at 460; Kennedy v. Sea-Land SeN .. Inc., 62 Wn. 

App. 839, 851,816 P.2d 75 (1991); RESTATEMENT (SECOND) TORTS § 414 (1965). In 

Kamla v. Space Needle Corp., 147 Wn.2d 114, 119, 52 P.3d 472 (2002), the Supreme 

Court explained the rationale for holding employers who retain control over a jobsite 

liable for injuries incurred by employees of independent contractors: 

Employers are not liable for injuries incurred by independent 
contractors because employers cannot control the manner in which 
the independent contractor works. Conversely, employers are liable 
for injuries incurred by employees precisely because the employer 
retains control over the manner in which the employee works. 

Kamla, 147 Wn.2d at 119. 

Regarding the issue of control, the test is not simply whether there is an actual 

exercise of control; rather, the test is whether the employer contracting with 

independent contractor retains a right to direct the manner in which the work is 

performed. Kamla, 147 Wn.2d at 121. Indeed, the right to control can exist even where 
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the employer does not actually interfere with the independent contractor's work. Phillips 

V. Kaiser Aluminum & Chern. Corp., 74 Wn. App. 741, 750, 875 P.2d 1228 (1994). 

'Whether a right to control has been retained depends on the parties' contract, the 

parties' conduct, and other relevant factors." Id. 

Washington courts have recognized a difference between merely overseeing 

contract compliance and becoming involved in the manner in which the contractual 

obligations are performed. For example, ""[t]heretention of the right to inspect and 

supervise to insure the proper completion of the contract does not vitiate the 

independent contractor relationship.'" Hennig v. Crosby Group, Inc., 116 Wn.2d 131, 

134,802 P.2d 790 (1991) (quoting Epperly v. Seattle, 65 Wn.2d 777,785,399 P.2d 591 

(1965». Instead, an employer must have retained a right "to so involve oneself in the 

performance of the work as to undertake responsibility for the safety of the independent 

contractor's employees." Id. The RESTATEMENT (SECOND) TORTS § 414 (1965) CMT. C. is 

instructive on this issue: 

It is not enough that he has merely a general right to order the work 
stopped or resumed, to inspect its progress or to receive reports, to 
make suggestions or recommendations which need not necessarily 
be followed, or to prescribe alterations and deviations. Such a 
general right is usually reserved to employers, but it does not mean 
that the contractor is controlled as to his methods of work, or as to 
operative detail. There must be such a retention of a right of 
supervision that the contractor is not entirely free to do the work in 
his own way. 

In Kamla, the Space Needle hired an independent contractor to install a fireworks 

display on the Space Needle. Kamla, an employee of the independent contractor, was 

5 
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injured when his safety line snagged on a moving elevator and dragged him through the 

elevator shaft. Kamla, 147 Wn.2d at 118. He argued that the Space Needle was liable 

as a jobsite owner under the retained control exception. The Supreme Court disagreed, 

noting that the Space Needle did not assume responsibility for worker safety or retain 

the right to control or interfere with the manner in which the independent contractor and 

its employees set up the fireworks. !Q. at 121-22. Instead, the Space Needle merely 

agreed to provide access to the display site, crowd control, firefighters, permit fees, 

technical assistance, security, and public relations. Id. 

Similarly, in Hennig, the Supreme Court held that a contract authorizing the Port 

of Seattle to inspect an independent contractor's work to ensure contract compliance 

did not impose liability on the Port: 

It is one thing to retain a right to oversee compliance with contract 
provisions and a different matter to so involve oneself in the 
performance of the work as to undertake responsibility for the safety 
of the independent contractor's employees . 

. Hennig, 116 Wn.2d at 134. 

By contrast, in Kelly, the general contractor expressly assumed responsibility for 

"supervising and coordinating all aspects of the work" and "agreed to be responsible for 

'initiating, maintaining and supervising all safety precautions and programs in 

connection with the work[.]'" Kelly, 90 Wn.2d at 327. As such, the Supreme Court held 

that the exception applied and the general contractor's contractual duty of care to the 

employees of its subcontractors was nondelegable. Id. at 333-34. The Court thus 

affirmed the judgment against the general contractor. 
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Afoa argues this case is more like Kelly than Kamla or Henning. We agree. The 

Port's argument that it owes no duty to Afoa because EAGLE is not an independent 

contractor with the Port and its contract with EAGLE is merely a "license agreement," 

misses the mark. Whether the agreement between the Port and EAGLE is called a 

"license agreement" or any other term is immaterial. Nor does it matter that the Port 

does not consider EAGLE to be an "independent contractor." The issue is whether the 

Port has a contractual relationship with EAGLE by which it retained control over the 

manner in which EAGLE provided ground services such as loading and unloading 

aircraft cargo and baggage and aircraft movement. . The Port contends that it does not. 

But an examination of the agreement between EAGLE and the Port, when viewed in a 

light most favorable to Afoa, reveals questions of material fact on this issue. 

The agreement provides that EAGLE "shall comply with all Port regulations 

including the Port's SCHEDULE OF RULES AND REGULATIONS FOR SEATTLE

TACOMA INTERNATIONAL AIRPORT . . . ." The Port's schedule includes a wide 

range of rules and regulations that appear to govern many details of EAGLE's operation 

of its own vehicles. For example, section 4 of the schedule· includes the following 

provisions: 

MOTOR VEHICLE OPERATIONS 

A. GENERAL 
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7. No more than six (6) baggage or cargo carts will be towed by 
a single baggage tug or other vehicle at anyone time and will 
not exceed fifteen (15) miles [24 km] per hour. 

9. Operators of vehicles which, because of design/function, t.hat 
restrict operator visibility to sides and rear of vehicle, shall utilize 
ground marshaller for guidance during backing operations or 
when operating within restricted space areas. 

B. IN-TERMINAL BUILDING 

1. Any person operating equipment within the passenger 
terminal building will abide by all posted speed regulations in 
these areas and in any event not exceed five (5) miles [8 km] 
per hour. 

2. Any person operating equipment prior to entering into or 
exiting from any tunnel area or other area where vision is 
impaired shall, within three (3) feet [1 meter] of any exit or 
obstruction, bring the equipment to a complete stop and 
sound the horn before entering the apron or adjoining area. 

C. FIELD 

1. All vehicular equipment in the Air Operations Area, cargo, 
tunnel, access road, aircraft parking, or storage areas must at 
all times comply with any lawful Signal or direction of Port 
employees. All traffic signs, lights, and signals shall be 
obeyed, unless otherwise directed by Port employees. 

8. No person shall operate any motor vehicle or motorized 
equipment on the aircraft movement or parking areas of the 
Airport at a speed in excess of twenty (20) miles [32 km] per 
hour, or less where conditions warrant. Designated motor 
vehicle drive lanes shall be utilized where provided unless 
specific authorization to the contrary is given by a Port 
employee. 

10. Any vehicular equipment operating within the Air Operations 
Area must display signs of commercial design on both sides of 
the vehicle which identify the vehicle to the Airport tenant, 
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construction firm, or vendor concerned. Firm names must 
appear in letters a minimum of two (2) inches [5 cm] high. In 
addition, any vendor's vehicl~ must display a current ramp 
permit issued by the Director [of Aviation of the Port of Seattle]. 
(See also Section 8, Enforcement, Security Violation Procedure 
subparagraph 8.4.a(7).) 

11. No person shall park any motor vehicle or other equipment or 
materials in the Air Operations Area of the Airport except in a 
neat and orderly manner and at such points as prescribed by 
the Director. 

12. No person shall paint, repair, maintain, or overhaul any motor 
vehicle or other equipment or materials in the Air Operations 
Area of the Airport except in such areas and under such terms 
and· conditions as prescribed by the Director. 

Additionally, the regulations provide that EAGLE employees "shall comply with 

written or oral instructions issued by the Director or Port employees to enforce these 

regulations[,]" and that "the Director is empowered to issue such other instructions as 

may be deemed necessary for the safety and well-being of Airport users or otherwise in 

the best interests of the Port." Moreover, this comports with the declarations of Afoa 

and EAGLE ramp supervisor Toiva Gaoa, who both testified that the Port retained 

"exclusive control" over the area where Afoa was injured; that they were required to 

obey Port rules and personnel in the event of a conflict between Port and EAGLE 

directives; and that the Port required them to take a Port-administered driving test 

before being permitted to use the ramp area of the tarmac. 

The Port disputes Afoa's evidence, claiming that it had nothing to do with training 

Afoa to operate his vehicle, and that it "does not employ, manage, or supervise EAGLE 

or any of its employees[.]" The Port contends its agreement with EAGLE and the Port 

rules and regulations merely require EAGLE employees to follow all applicable laws. 
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The Port also points to language in its agreement with EAGLE indicating that EAGLE is 

solely responsible for its own equipment, and· that the Port "'accepts no liability for 

[EAGLE's] equipment.'" But at best, this is· conflicting evidence, showing that genuine 

issues of material fact exist regarding whether the Port so involved itself in the 

performance of EAGLE's work as to undertake responsibility for the safety of EAGLE's 

employees. As such, we hold summary judgment was improper, and reverse. 

Statutory Duty 

Afoa also argues that the Port owed him a statutory duty under the WISHA. We 

agree. RCW 49.17.060(2}1 imposes a nondelegable duty on all general contractors to 

ensure compliance with WISHA regulations. Kamla, 147 Wn.2d at 122 (citing Stute, 

114 Wn.2d at 464). The Supreme Court in Stute imposed primary responsibility for 

compliance with WISHA regulations on the general contractor because its "innate 

supervisory authority constitutes sufficient control over the workplace." Stute, 114 

Wn.2d at 464. 

The rule set forth in Stute has been extended to other parties who are sufficiently 

. analogous to justify imposing statutory liability. For example, in Weinert v. Bronco Nat'l 

Co., 58 Wn. App. 692, 795 P.2d 1167 (1990), this court held that the duty announced in 

Stute applied not only to general contractors, but also to jobsite owners who retain 

control or supervisory authority over the performance of a subcontractor's work: 

1 RCW 49.17.060(2) provides that each employer U[s]hall comply with the rules, regulations, and 
orders promulgated under this chapter." 

10 
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We do not overlook the fact that Bronco is an owner/developer rather 
than a general contractor hired by an qwner. We see no significance 
to this factor insofar as applying Stute to the facts of this case. The 
owner/developer's position is so comparable to that of the general 
contractor in Stute that the reasons for the holding in Stute apply here. 
The purpose of the statutes and regulations relied upon in Stute is to 
protect workers. The basis for imposing the duty to enforce those laws 
on a general contractor exists with respect to an owner/developer who, 
like the general contractor, has the same innate overall supervisory 
authority and is in the best position to enforce compliance with safety 
regulations. 

Weinert, 58 Wn. App. at 696. Likewise, in Doss v. lIT Rayonier. Inc., 60 Wn. App. 125, 

803 P.2d 4 (1991), an employee of an independent contractor hired by lIT Rayonier 

was killed in an accident at the jobsite. The estate alleged that lIT Rayonier violated a 

specific WISHA provision. The court noted lIT Rayonier was a jobsite owner and not a 

general contractor, but found "no significant difference . . . between an owner-

independent contractor relationship and a general contractor-subcontractor 

relationship." Doss, 60 Wn. App. at 127 n.2. 

By contrast, the Supreme Court in Kamla held that under the facts of that case, 

the Space Needle's relationship with an independent contractor who installed a 

fireworks display was not sufficiently analogous to that of a general and subcontractor to 

justify imposing a nondelegable duty to ensure WISHA compliance. Kamla, 147Wn.2d 

at 123-24. The court reasoned that even though jobsite owners may have the authority 

to control jobsite work conditions, they may not have knowledge or expertise about 

WISHA regulations. Because such jobsite owners cannot instruct contractors on how to 

work safely, they may rely on their contractors to ensure WISHA compliance. Id. at 

124-25. Accordingly, "[ilf a jobsite owner does not retain control over the manner in 
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which an independent contractor completes its work, the jobsite owner does not have a 

duty under WISHA to 'comply with the rules, regulations, and orders promulgated under 

[chapter 49.17 RCW].'" Id. at 125. For this reason, the Supreme Court held the Space 

Needle was not liable to the contractor's employee because it did not retain the right to 

control the manner in which the contractor and its employees accomplished their work. 

lQ.; see also Neil v. NWCC Investments v. LLC, 155 Wn. App. 119, 127, 229 P.3d 837, 

rev. denied, 169 Wn.2d 1018, 238 P.3d 502 (2010) (Stute's duty "does not extend to 

owners that JJo not retain the right to control the manner in which the independent 

contractor and its employees perform their work"). Kamla, 147 Wn.2d at 125. 

Afoa argues that, as was the case with the businesses in Weinert and Doss, the 

Port's control and authority is sufficiently analogous to that of a general contractor to 

justify application of the Stute rUle.2 The Port responds that the Stute rule does not 

apply because it is not an "employer" and Afoa is not an "employee" as those terms are 

defined under WISHA. An "employer" is defined as: 

any person . . . or other business entity which engages in any 
business . . . in this state and employs one or more employees or 
who contracts with one or more persons, the essence of which is the 
personal labor of such person or persons[.] 

RCW 49.17.020(4). The term "employee" means: 

[A]n employee of an employer who is employed in the business of 
his employer whether by way of manual labor or otherwise and 
every person in this state who is engaged in the employment of or 
who is working under an independent contract the essence of which 

2 Afoa contends the Port violated a variety of regulations regarding inspection, maintenance, and. 
training for the use of powered industrial trucks: WAC 296-863-20005, -20025, -30005, -30010, -20020, -
60005, and -40010. 
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is his or her personal labor for an employer under this chapter 
whether by way of manual labor or otherwise. 

RCW 49.17.020(5). 

The gravamen of the Port's argument on this issue is that "neither Mr. Afoa, 

EAGLE, nor the air carriers were working under an independent contract with the Port 

the essence of which was their personal labor for the Port." But this is not required by 

the statute. Rather, WISHA requires only that an employer "engage[] in any business .. 

. in this state and employ[] one or more employees[.]" RCW 49.17.020(4). Likewise, 

WISHA merely requires thatAfoa be "[a]n employee of an employer who is employed in 

the business of his or her employer whether by way of manual labor or otherwise[.]" 

RCW 49.17.020(5).3 

More importantly, whether Stute is applied does not turn on an analysis of the 

definitions of "employer" and "employee" under WISHA. Instead, the question is 

whether the business entity retains such control or supervisory authority over the 

performance of a subcontractor's work as to be analogous to a general contractor. 

Weinert, 58 Wn. App. at 696. If that is the case here, the Port has a nondelegable duty 

to ensure WISHA compliance for everyone employed at the work site. Id. Again, this 

determination is fact-based, and turns on factors such as whether the Port retained 

control over the manner in which EAGLE and its employees did their work, Kamla, 147 

Wn.2d at 125; whether the Port had "the greater practical opportunity and ability to 

3 The Port also claims the location where Afoa was injured was not a "'work place'" as is defined 
under WISHA. We reject this argument, however, because it rests on the Port's claim that it was not an 
employer and Afoa was not an employee. 
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insure compliance with safety standards," Stute, 114 Wn.2d at 462; and whether the 

Port had "innate supervisory authority," Doss, 60 Wn. App. at 128. 

As is described above, the evidence viewed in a light most favorable to Afoa 

shows that genuine issues of material fact exist regarding whether the Port retained 

such control or supervisory authority over the performance of EAGLE's work as to be 

analogous to a general contractor. As such, we hold summary judgment was 

improperly granted on this issue. 

Duty to Business Invitee 

Afoa also argues that the Port breached a duty of care it owed to him as a 

business invitee. "The legal duty owed bya landowner to a person entering the 

premises depends on whether the entrant falls under the common law category of a 

trespasser, licensee, or invitee." Iwai v. State, 129 Wn.2d 84, 90-91, 915 P.2d 1089 

(1996). With regard to an invitee, "[a] landowner is liable for harm caused by an open 

and obvious danger if the landowner should have anti~ipated the harm, despite the 

open and obvious nature of the danger." Kamla, 147 Wn.2d at 126. Here, Afoa 

provided an aerial photograph of the airport at the time of the accident purporting to 

show that the tarmac was cluttered with broken equipment. Although it is very difficult 

to make out any detail in the photograph, Afoa also testified that there was "a great 

amount of machinery cluttered in and around" the area where he had his accident, and 

that he was injured when he "collided with a broken piece of large machinery[.]" 
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The Port does not argue Afoa's evidence is insufficient to create a question of 

fact as to whether the Port breached a duty of care to a business invitee. Instead, the 

Port claims that Afoa was not a business invitee because it never "invited" him onto its 

property, and that Afoa was merely a licensee. According to the Port, therefore, it 

cannot be liable because Afoa knew or had reason to know of the clutter and the risk 

involved with the clutter. RESTATEMENT (SECOND) OF TORTS § 342 (1965). We reject this 

argument. To determine whether an entrant is a licensee or an invitee, "'[t]he ultimate 

goal is to differentiate (1) an entry made for a business or economic purpose that 

benefits both entrant and occupier, from (2) an entry made for a purpose that either (a) 

benefits only the entrant or (b) is primarily familial or social.'" Beebe v. Moses, 113 Wn. 

App. 464, 467-68, 54 P.3d 188 (2002) (quoting Thompson v. Katzer, 86 Wn. App. 280, 

286, 936 P.2d 421 (1997». Afoa was present on the Port's property for a business 

purpose that benefited both parties, and was therefore a business invitee .. 

Given the Port declined to provide any argument on whether Afoa's testimony 

created a question of fact regarding breach of a duty to a business invitee, Afoa's 

evidence is unopposed, and we reverse summary judgment on this issue. 

Public Duty Doctrine 

The Port contends Afoa's claims are barred by the public duty doctrine. We 

reject this argument. The public duty doctrine merely recognizes the lack ·of an 

actionable duty to provide good government; in other words, that "a duty to all is a duty 

to no one." J & B Dev. Co. v. King Countv, 100.Wn.2d 299, 303, 669 P.2d 468 (1983) 
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(overruled on other grounds by Taylor v. Steven Countv, 111 Wn.2d 159,759 P.2d 447 

(1988». In Taylor, our Supreme Court described the public duty doctrine as follows: 

Under the public duty doctrine, no liability may be imposed for a public 
official's negligent conduct unless it is shown that 'the duty breached 
was owed to the injured person as an individual and was not merely 
the breach of an obligation owed to the public in general .... ' 

Taylor, 111 Wn.2d at 163 (quoting J & B Dev. Co., 100 Wn.2d at 303). Here, Afoa is not 

alleging a breach of a public duty, and as such the doctrine does not apply. 

Sanctions 

In its cross-appeal, the Port claims the trial court erred by declining to award 

sanctions against Afoa under CR 11, and it seeks fees and costs for what it contends is 

a frivolous appeal. Given our resolution of this appeal, we reject the Port's arguments as 

to sanctions. 

Reversed and remanded for further proceedings consistent with this opinion. 

WE CONCUR: 

.. J. ' 
-_./ 
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