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1 . The trial court violated the Washington State

Constitution's prohibon against cruel punishments when it

1

2. The trial court abused its discretion by imposing a 365

day jail term for a first offense, an assault in the fourth degree.
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4. The trial court erred when it imposed restitutior

1. Did the trial court violate the Washington State

Constitution's prohibition against cruel punishments when it
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365 day jail term for a first offense, an assault in the fourth degree?

3. Did the trial court commit reversible error when it
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4. Did the trial court err when it imposeclllllllflg.*
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head near his eye two times, sending Mr. Matesa to the ground and
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1. THE TRIAL COURT COMMITTED

REVERSIBLE ERROR BY REFUSING

TO GIVE A SELF DEFENSE

A trial court must provide a self-defense instructions if there is
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McCuli 98 Wn.2d at 488. When deciding this issue, the trial courfj

reviews the entire record in the light most favorable to the defendant.
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the aggressor. State v. Wemer, 170 Wn.2d 333, 337, 241 P.3d 411

need not actually exist as long as a reasonable person in defendant's
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can support a finding of imminence where the defendant actually and
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i 2d 799 ( 1977) (denying defendant's request for self-defense
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that a defendant cannot receive self-defense instructions when denying

348, 156 P.3d 955 ( 2007) ("A defendant asserting self-defense is
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at his head). In Callahan, this Court interpreted Aleshire as a case where

the defendant lacked evidence in support of a necessary element of self-
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s evidence of self-defense even when there is other conflicting evidence,

his arms to protect himself. Mr. Schoenbein's situation more closely
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Callahan, 87 Wn.App. at 931-32. Thus, Mr. Schoenbein was entitled tit

Mr. Schoenbein was sentenced to 365 days in jail for his first
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criminal offense: assault in the fourth degree. CP 87-91. Mr. Matesa

thought he was punched in the chest. RIP 805. Fourth degree assault is
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permanent, grievous or serious injury, just a bruise on the chest. RCW
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1) The general purposes of the provisions
governing the definition of offenses are:



d) To differentiate on reasonable grounds between
serious and minor offenses, and to prescribd
proportionate penalties for each.

Schoenbein had been convicted of assault in the third degree, a mont

serious offense (level 111) than assault in the fourth degree, his standard
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1) A person is guilty ot assault in the tourth de
under circumstances not amounting to assault in thd
first, second, or third degree, or custodial assault, h;t
or she

2) Assault in the fourth degree is a gross
misdemeanor.

Assault in the first degree requires grievous bodily injury. RCW

9A.36.01 1 (1)(c).
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convicted of the analogous assault in the fourth degree in California, thd
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The penalties under the RCW are considerably higher including a



months for an assault in the third degree. RCW 9A.36.031; RCW

When considering all of the Coker, factors applied to Mr.

sentence is " cruel" and pro  W
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discretion. The Court's ruling on abuse of discretion noted that discretion

was abused for refusing to grant the unequivocal motion and for
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on several grounds. First, in the instant case, the trial judge's reasons for

or Mr. Schoenbein intended to cause the injury but did not commit thit

first degree injury and impose a sentence for that injury when the jury
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ignored the jury and imposed his opinion about the facts of the case 4
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The trial court was not authorized to impose $12,509.57 ir,

restitution for injuries resulting from the crime of assault in the first
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Generally, a causal connection exists when, 'but for' the
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amount and under terms contained in its order. Davidson, 116

Wn.2d at 919. Application of the wrong legal standard car

b. Victim's Iniuries Must be Caused

By Crime Committed
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held, "it cannot be said that ' but for' Woods's possession of the
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authority to award restitution for those expenses and losses."
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